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This essay on W. D. Benson and the practice of law

in the early days of Lubbock is not so much a biographical

treatment of Benson himself as it is a sketch of the turn

of the century country lawyer, with Benson serving as a

point of reference for comparison and contrast. Benson,

of course, was an interesting character in his own right,

but more importantly for this study, he was one of those

Texas lawyers who practiced during a critical transition

period at the turn of the century, and survived with a flour

ishing practice while many of his peers retired or turned to

other livelihoods. There were changes on the South Plains

as small farms and businesses gradually replaced the cattle

men, and as experiments with town-bUilding paid off with the

growth of permanent communities. With these social and

economic changes, there came inevitable change in the prac

tice of law in West Texas as well.

Although Lubbock County was created by legislative

act in 1876 (along with most other West Texas counties),

white settlement of the area was very sparse until the

1890·s. When 0. W. Williams, a Harvard Law School graduate

and surveyor, surveyed the section of land in 1877 which

later became the Lubbock townsite, he found Paris Cox and

the Quaker settlement of Estacado already here1 and an odd

assortment of approximately twenty-five hunters, sheep and

cattle herders, and other semi-permanent residents through

out the county.2 During the 1880's, large cattle ranches
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were founded by land speculators from out of state.

Land speculators were a phantom force to be dealt with

for many years to corne.

In the summer of 1890, the immigration of settlers to

Lubbock County began in earnest. Farmers were undoubtably

attracted by the prospect of rich farmland selling for $2

or $3 per acre,3 while others perhaps contemplated less

arduous ways of making their fortunes. As one historian

has commented on the rush to new counties,

The chief focal point of practical interest

was always in the establishment of the

county seat town. In this matter, a

number of small fortunes had been made,

as well as considerable speculative profits,

as West Texas counties became organized.

An organized county had to have a county

seat; in the county seat the value of town

lots was assured a remarkable appreciation

in a short space of time. 4

So it was with Lubbock When, after a compromise on the town-

site location, two groups - the ~heelock group and the Raynor

group - divided the lots in the center of town between them

selves for development, resale, or speculation. 5

As soon as the requisite 150 qualified voters was attained,

a petition for organization of the county was submitted on

9 February 1891. Members of a county government were electeu,
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and from that time until 1909, when the city was formally

incorporated, Lubbock was governed by a county commissioners

court. 6 ~nong other business and professional interests

in the new town, Lubbock had two attorneys in 1891, four by

the end of 1892, nine by 1893, and six in 1894. 7

In 1891, the Texas Legislature established the 50th

Judicial District which covered thirteen counties (including

Lubbock) from Seymour to the New Mexico state line. The

district judge, usually from Seymour, would "ride the cir-

cuit" holding court at appointed times in the various county

seats of his far-flung district. 8 Describing the procedure

of one judge, George Bean (himself a pioneer lawyer and

jUdge) recalls that the judge "left home from Seymour and had

with him a chuck wagon, hack, etc., going from town to town

to hold court. He put in two or three months during the

summer this way. The district jUdgeship was not a very

pleasant job in those days.,,9

And since lawyers usually followed the court in an at·

tempt to get business, their lifestyle, too, was anything

but stable. Judge Bean, referring to the hardships of the

pioneer lawyers of Lubbock and the South Plains, comments

that "When we take into consideration that the counties

were small in population and business, we see that there

wasn't much for lawyers to do. Probably four or five law

suits during the entire year were on docket in the district

and also in the county court. The lawyer would have to
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arrange to practice over the whole South Plains. ,,10 Even

when the lawyers were not on the road, they did not keep

formal offices, law libraries, stenographer or typewriter.

The tools of their trade were such as could be carried in

saddlebags. One example of this style of law practice was

L. W. Dalton, who "had a law office that travelled with him,

in which he carried statutes, especially criminal statutes,

pen and ink, etc.... If he needed to work on a case, he

could go in a room with a dozen men talking and sit down in

the midst of them and prepare his case to be presented the

next day."ll

Additional insight into the life and practice of a

West Texas lawyer in the late 19th century is offered by

Judge Thomas F. Turner, another Panhandle pioneer lawyer of

the High Plains variety. He characterizes the "Prairie

Dog LawY\3;rs" of the Texas Panhandle as "s trong men, rugged,

forceful, powerful before the juries of their country. In

fact, they depended almost exclusively on the jury, and felt

that the court was a useless appendage in the halls of jus

tice. They were always eager and impatient to get before

the jury and make their arguments in behalf of their clients.,,12

This reliance on oral advocacy and the art of persua

sion, rather than on knowledge of law, is one of the striking

differences between the old lawyer and the new lawyer in

turn of the century West Texas. Characterizing one old

lawyer's style, Judge Turner recalls, "He did not deem it
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necessary to waste his time in poring over musty volumes of

law. He relied upon his genius, his entrancing eloquence,

his personality to influence the juries to give him a ver

dict. He had a wonderful memory •••• He would ••• sit in

the court room and hear other lawyers discussing some legal

principle and reading from the books. He would lay it all

in the back of his head for future use, and at some time

thereafter, when the occasion arose for the application of

the principles to which he had listened, he would address

the court with much force and clearness, giving utterance

to the principles which he remembered having heard discussed

on a prior occasion. 11
13

Another example of lawyerly disdain for learning was a

cowboy lawyer named L. D. Miller. The following anecdote

recounted by Judge Turner is not only amusing, but is also

instructive of the ad hoc nature of the administration of

justice in the late 19th century.

Before a Justice of the Peace, his

opponent undertook to read, or quote some

law to his Honor, but L. D. was impatient.

He was indignant that such foreign sub-

stance should be dragged into a court of

justice, but he had to either admit or

deny the correctness of the proposition

asserted, and so he boldly attacks, but

in his original way. Confidently he said
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to the court;

"Your Honor, that is not the law."

The other lawyer stoutly maintained

his position. Then the redoubtable L. D.

made the startling proposal;

"I'll bet you Ten Dollars it's not

the law," and made good his offer by

producing the ten-spot and laying it

banteringly on the table. His opponent

sought to ignore this innovation in set-

tling law questions, but L. D., was per-

sistent. He said;

"Now cover it. Money talks. Put up

or shut up. II

Not having the ten, the other lawyer

looked imploringly at the court, but got

scant sympathy there. Instead, his Honor

said coldly and deliberately;

"Yes, Mr. H., money talks. If you

haint got the nerve to kiver his ten I

guess you are wrong, and the court rules

agin you." 14

The wit and country charm used by lawyers instead of

formal learning was apparently effective with the juries

and judges of that era. But such primitive procedure, while

acceptable at the local trial court, did not equip these
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lawyers to pursue appellate review of their cases. "Courts

were too far apart, and the means of transportation too

slow to admit of many returns to the place of trial for the

purpose of perfecting the record and getting the case in the

appellate court, to say nothing of the unwillingness of the

lawyer to undergo such laborious service, even if he had

known the trail leading to the higher courts. ,,15

This primitive breed of lawyer was, apparently, well

suited to the Panhandle frontier of the late 19th century.

To judge them by late 20th century legal standards would be

unfair. They were part of a crude but functional system of

justice which at the very least reflected a recognition by

the pioneer settlers that the ordering of law and the en

forcement thereof is a social function, not an individual

one. Still, the collective disregard of judges, law.yers,

and laymen for learning the written law and applying it in

the courtroom, while understandable to some extent, is an

area in which they deserve criticism. This was to be their

downfall as they met the new breed of lawyer who moved onto

the South Plains in the early 1900's.

Having discussed the situation on the South Plains down

through the 19th century frontier period, it is necessary

now to back up a short distance in time in order to pick

up the story of W. D. Benson and to follow it into the

context of the history of Lubbock at the turn of the century.

W. D. Benson was born April 4, 1865 in DeKalb County,

Missouri. He and his parents moved from Missouri to Texas
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in 1875 when young Benson was about 10 years old. They set

tled in Palo Pinto County where Benson grew up working as

a cowboy and as a sheep herder. 16

Although he had received no formal education, Benson

placed a high value on learning. At the age of 21, sheep

herder Benson enrolled himself in grammar school so that

he might learn to read and write. Within eight months he

had attained a sixth grade reading level, and he left school

satisfied that he could handle further learning on his own. 17

About this time, Benson went to work for his future

father-in-law in an abstract office in Mineral Wells. Here,

he learned the details of operating an abstract office, became

familiar with courthouse records, and learned the skills of

surveying. From 1886 until about 1900, he was occupied in

sheep herding, surveying, or operating an abstract office.

Then, as a family story goes, Benson decided to become a

lawyer. Having seen lawyers in three-piece suits saunter in

and out of the court house, not appearing to work very hard

for their money, Benson looked at himself, dirty and smelling

of sweat and sheep, and thereupon decided that he was in the

wrong line of work. 18

Benson made arrangements to work for a local attorney and

to "read law" in preparation for taking the bar examination.

At that time, there was no standardized examination, and

state district court judges were authorized to oversee the

administration of the examination locally. So, when Benson
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felt that he was ready to stand for the bar examination,

he approached the local district judge and presented his

requ.est.

On the appointed day, as Benson sat in the jUdge's cham

bers in anxious anticipation, the judge began rather apolo

getically, explaining that he had never given such an exami

nation before and that he was unsure of what he should ask.

Finally, he seized upon an idea and said, "Mr. Benson, give

me the proper definition of habeas corpus."

Benson sat there in quiet embarrassment for a time before

he finally spoke. ·'Your Honor, II he said, "I'm afraid I

don't exactly understand just what habeas corpus means."

The old judge, expressionless, considered the would-be

lawyer and responded in deliberate judicial tones, "Well,

Mr. Benson, I can't honestly say that I understand what it

means either. So, I guess you pass.,,19

Benson's entry into the legal profession seems to be

characteristic of the kind of legal preparation and the manner

of bar examination which prevailed in late 19th century

Texas. As another lawyer recalled, "To become a lawyer an

applicant took an examination which was given by three lawyers

appointed by a local court. If he passed he became a lawyer.

It has been rumored that many times the examining lawyers

took him no further than the bar across the street and if

he could drink more than the examining lawyers, he was quali

fied. I don't know how true that was; I know we had some
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fine lawyers in Texas in the early days and some of them

were highly qualified drinkers.,,20 Accounts from Lubbock

of the 1890's also indicate that individual study, perhaps

with the supervision of a lawyer, was followed by a bar

examination of as little as IS minutes, whereupon a law

license would be issued by the county clerk and the man

was considered a fully qualified attorney.21

There was another route into the profession during this

period, however. Beginning in 1883, the University of Texas

offered a two-year Bachelor of Law degree, and in the ensuing

decade more than 230 graduates were admitted to practice. In

1891, the Texas law graduate was granted "the diploma privi-

lege," excusing him from the requirement of taking the bar

examination prior to admission to practice. 22 This induce-

ment to attend law school was hardly significant for most

bar applicants, for as the president of the Texas Bar Asso-

ciation stated in an annual address, "With my experience

of nineteen years at the bar, I can now call to mind but

one ·applicant who failed of admission; but I can readily

remember many who should have failed.,,23 So, why go to

law school?

There was also economic reason for this state of affairs

being so long accepted by the bar. In return for his re-

ceiving tutoring as he read law in an experienced attorney's

office, an applicant was usually employed in the office as

a clerk, writing out documents or copying official records.
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In a period before the advent of secretaries and typewriters,

such a cheap and available supply of manual clerical service

was undoubtably valuable to a busy law firm. 24 Such a

symbiotic relationship seemed to offer something for every-

one: (1) a brief and economic avenue into the legal profes-

sion for those of meager resources, and (2) an economical

labor pool for lawyers who no longer had the time to serve

as their own scriveners. Only the social and economic changes

of a new century would curb this path into the profession.

commenting on the application of the Turner thesis to

the turn of the century Texas legal profession, Hans Baade

has observed, "The typewriter had displaced student scrive-

ners in law offices1 rural individual or two-partner practice

had become distinctively less remunerative than big-city law

firms; industrial society now required legal specialists
25

with access to sophisticated library resources." Some of

these changes came slowly to cities like Lubbock, but in

time, progress became the watch-word even of lawyers on the

South Plains.

It is interesting to note that by the 1930's, although

formal law school training was still not required, the bar

examination had become standardized and fairly difficult.

It consisted of sixteen parts, given over a four day period

in Austin. Of the three hundred applicants who took the

June, 1932, bar examination, eighty-five per cent failed the

26exam.
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Returning to Mr. Benson, after admission to the bar in

1900, he practiced law in Palo Pinto county for about two

years. During this time, he made trips with a friend to

Lubbock, Plainview, and perhaps other towns in the Panhandle,

looking for a promising community to which he might relocate.

Deciding, for some reason, that Lubbock offered the best

opportunities, he packed his family and belongings in a

covered wagon, and with $5,000 in cash (the source of which

the family never learned) he set out for the South Plains,

arriving in Lubbock on May 5, 1902.

By the time of Benson's arrival, Lubbock county boasted

a population of about three hundred people, the majority

residing in the town of Lubbock. It was a stark, dry, dusty

little community whose activity centered mostly on the court

house square, which in fact was not square but rectangular

since two blocks, rather than one, had been set aside for

the seat of county government. The old two-story frame

courthouse, which had been constructed in the 1890's, shared

the public square with the jail and with a large windmill

and watering trough, the closest thing to a public water

system that Lubbock would have for many years. On the east

side of the square were public barbeque pits, and surrounding

the perimeter of the square was a line of locust trees. 27

Photographs of early Lubbock indicate that windmills far

outnumbered trees around town.

At the turn of the century, the business district sur-
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rounding the square was still very sparsely developed, and

private residences were seldom located very close together.

"Nearly every home had its own well and windmill, although

a few families still hauled water from their neighbor's Or

the public well. Behind most of the houses were outhouses,

barns, and well-houses for storing meat and butter and cooling

watermelons. On the rear of the lots were chicken houses

and cow sheds. Most homesites covered three or four town

lots or more, and it was unusual for more than two houses

to be built on the same block. ,,28 The typical house of this.

period was a small, box and strip frame house, with a corrugated

iron roof and cedar stump or rock foundation. 29

The Benson family residence was located southwest of

the square on the corner of 14th Street and Avenue K (where

the Texas Commerce Bank now stands). In addition to this

property, Benson also purchased another fifty-one town lots

as an investment. In 1903, he opened his own law office,

located just east of the courthouse on Broadway.30

There are several interesting features of Benson's prac-

tice which deserve notice. First of all, Benson's law office

was the first law office in Lubbock. 31 Earlier lawyers had

never bothered to establish a formal office; in fact, many

did not stay in Lubbock long enough to do so. Benson, by

investing in property and by occupying business property on

the square, was sending a different signal to the community

than that of his pioneer predecessors whose offices were
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often wherever they got off their horses. Perhaps he was

beginning to think of law more as a business. Interestingly,

he also employed the first stenographer in Lubbock, Miss

Callie Dean, who was a graduate of an Oklahoma City business

college. 32 And at least as early as 1909, Benson was using

a typewriter for office correspondence. 33 All this was in

striking contrast to the style of lawyers in Lubbock before

Benson's arrival.

Another distinctive feature of Benson's law practice

was his regard for law books and legal learning. He is said

to have been the only lawyer in Lubbock in those early days

to have a law library. And the fact that he used it, in

preparing his cases, set him apart from most of his peers. 34

In this respect, Benson was a little ahead of his time on the

South Plains, but his foresight paid off within only a few

years as better prepared lawyers began to appear in Lubbock.

Benson had trained himself to be competitive in legal research,

and in the 20th century, this was to be an indispensible

characteristic of a successful lawyer. Benson's high regard

for legal learning is also indicated by his choice of a birth-

day gift for his lO-year-old son, W. D. Benson, Jr. He gave

him a set of Blackstone's COmmentaries.

From 1903 until 1918, Benson operated an abstract plant

in conjunction with his law office. Since much of a lawyer's

day to day practice dealt with land law, title work, conveyancing,

and the like, it was not uncommon for a lawyer to have an
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abstract plant. 36 This was especially true of someone like

Benson who had a personal interest in the buying, selling,

and trading of land. And in an active land market, it is

not unreasonable to speculate that Benson's title and abstract

business may have been more remunerative than an ordinary

law practice alone. Indeed, when the Yoakum County courthouse

burned and all the county records were destroyed, an abstract

office owned by Benson held the only surviving copies of

county land titles. The fees for reconstructing these records

for the county, each page being recopied by hand, were con

siderable. 37

The land trade in Lubbock was so active that parties to

property transactions often left their title with Benson for

temporary safe-keeping without bothering to file it at the

courthouse. The same piece of property might change hands

several times in a month, and the parties apparently pre-

ferred the convenience of a "one-stopll exchange in Benson I s

office without involving the county clerk's office. 38 In

this connection, it is interesting to note that, as reflected

by District Court records, the most commonly tried suit in

Lubbock from 1903 to 1911 was the suit to try title and

for damages. 39 And W. D. Benson is listed as the plaintiff's

attorney for many of these.

While Benson operated his abstract business and prac

ticed law, it appears from his office correspondence that

he also acted as an agent or broker in real estate deals

involving out of town parties. 40 And although he represented
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some powerful interests (e.g., banks, out-of-state land

speculators, absentee landlords, et. al.) in suits to try

title or in suits on promissory notes,4l he was not without

sympathy for prospective defendants. For example, Benson,

as lawyer and local agent for an out-of-state landowner

named Belt, filed several suits on Mr. Belt's behalf against

local residents in various matters. However, as the following

letter from Benson's files shows, he was willing to mediate

in making arrangements that would avoid litigation, and at the

same time give farmers a second chance.

September 3rd, 1909

Mr. c. P. Timm
Artesia, New Mexico

Dear Sir:-
Yours to hand and contents noted

and in reply will say that I am glad that
you all are doing so well and if you can
pay that land out and keep it then it will
make you independent some day so stay
with your work if possible and make all that
you can to pay for this land and I will see
if I can get some one to take those notes
up for you and give you a chance to pay
them. I would send a check to Belt at once
for all the money that you can spare him
and send it as fast as you can get it and
tell him that you and your family are at
work trying to get the money to pay him.
Do this at once as he wants me to collect
those notes for him

Yours truly 42
/s/ W. D. Benson

The same conciliatory, even imploring tone characterizes

Benson's demand letters in collection cases. Note also the

amounts of money involved in the following examples.
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Lubbock, Texas. Sept 28th, 1914

Mr. D. E. Rowe,
Paige, Texas

Dear Sir:-

A. E. Harris today placed in our
hands for collection an account against you
for $15.00 due for thrashing broom corn near
ly two years ago.

Mr. Harris doesn't want this amount
to run out of date and instructed us to bring
suit upon the same if not paid promptly.

Can't you send it in, and oblige,
Yours truly,

Benson & Spencer,
By /s/ w. D. Benson

Lubbock, Texas. Sept 22nd, 1914.

Mr. J. A. Miller,
Pecos, Texas.

Dear Sir:-

I have waited patiently for you
to send me the amount of the principal,
interest and attorney fees of your note
to B. L. Thompson, now amounting to $21.20.

Now that your school land has
been straightened out, can't you make good
your promise to send it in?

Yours truly,
Benson & Spencer 43

By /s/ w. D. Benson

As indicated by court records, office correspondence,

and statements of family members, Benson's law practice was

almost exclusively a civil practice. Cases for which he was

attorney of record during his first ten years in Lubbock

included suits for trespass to try title for damages, suit to

remove disabilities as a minor, suit on contract, suit to

rescind contract, suits on notes, suits for collection of

accounts, suits for collection of note and forclosure of lien,

suits for divorce, and suit to recover personal property.44
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By the second decade after Benson's move to Lubbock,

he seems to have been much less active in litigation, as his

name appears very infrequently in the docket files after 1912.

After 1909, when the railroad came to Lubbock and the city was

incorporated, the influx of new lawyers may have taken away

some of the litigation business of lawyers like Benson.

Another explanation may be that Benson simply saw more oppor

tunities for himself outside the courtroom. This was certainly

the case when he sold his abstract plant to R. A. Holland in

1918 and moved to Breckenridge. 45

Attracted to Breckenridge by the oil boom there, Benson

practiced law and bought mineral rights in the area from 1919

until about 1926. He finally returned to Lubbock, however,

no richer than when he had left. Still, Benson was considered

to be a successful man and he had built up a respectable estate

over the years. He was wealthy enough to make an $85,000

unsecured loan to a friend in 1926. This loan was not repaid

and, in 1929, the year the Great Depression began, Benson lost

everything he had. 46

Benson never really recovered professionally or finan

cially, and his practice of law during the 1930's was only

half-hearted. His son, W. D. "nub" Benson, Jr., had finished

law school and returned to Lubbock to begin practice in 1929,

and for a few years Benson shared a law practice with his son.

This was not a very satisfying arrangement, however, and the

elder Benson left in semi-retirement. 47

Still attentive to the call of opportunity, Benson (almost
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75 years old in the late 1930's) organized an expedition to

Honduras to prospect for gold. He took three young men from

Littlefield and drove a car as far as Vera Cruz. From there,

they took a steamer the rest of the way to Honduras. The men

lived in the mountains with Indians while they hunted for

gold. But the three younger prospectors did not adjust well

to the Indian lifestyle, and they returned to the united States

after a few months. Benson, however, got along well with the

native tribes and, enjoying his adventure, remained in Honduras

for about a year, finding very little gold for his efforts. 48

When he was about 80 years old, Benson began to have

problems with senility. His son finally decided to take him

to Austin, to the Confederate Home there. The last two years

of his life were spent there among other men of his age.

Recalling a visit with Mr. Benson in 1945, his grandson,

Dan Benson, has explained that it was hard to know just how

lucid Mr. Benson was from one moment to the next. So, upon

arriving at the old Confederate Home, Benson's son, Dub, asked

the older man, "Dad, do you recognize us? Do you know who I am?"

"Of course I da,1I the old man responded. "You're Dub."

"That's right, I'm Dub. And do you know where you are?"

"Why, I'm in Austin."

liDo you know where you are in Austin?"

Old Mr. Benson looked around the large room filled with

tottering old men, some dripping tobacco juice from the cor-

"ars of their mouths, some babbling incoherently, some shuf

fling around the room with no destination in mind, some
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slumped over in their chairs in peaceful slumber. Survey

ing all this, he turned to his grandson and insisted, "Of

course I know where I am. I'm in the Texas Legislature.,,49

The following year, on August 5, 1946, \q. D. Benson

died in Austin at the age of 81.

There is much more, of course, that should be told to

give biographical fullness to this picture of W. D. Benson.

But, as explained in the beginning, the purpose of this essay

is more limited. Looking at Benson as a turn-of-the-century

country lawyer, a representative of a transitional breed of

Texas lawyer, it is apparent that he possessed characteristics

of both the old lawyer and the new. Like the pioneer lawyer

of the late 19th century, Benson was self-educated, outgoing,

mobile, and a "jack-of-all-trades" with an entrepreneurial

spirit. But, like the professional lawyer of the 20th century,

he recognized the value of legal learning, he was quick to

adopt modern office practices, and he saw legal practice in

its relationship to other business enterprises.

Although Benson's legal career ended in personal financial

failure, with no fortune or established law firm to bequeath

to his heirs, it can still be said that W. D. Benson left

his mark on the legal profession in Lubbock County. He was

in many ways the first "modern" lawyer in Lubbock and undoubtably

influenced the practice of his peers and juniors in the local

bar. Of his two children, his daughter, Floe, ~orked in the

County Clerk's Office in Lubbock for almost fifty years, serv-

ing as County Clerk from 1960 to 1968. His son, W. D. Benson, Jr.,
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~lso devoted himself to the leg~l profession, pr~cticing l~w

in Lubbock for more th~n fifty years. Finally, his gr~ndson,

D~niel H. Benson,h~s been ~n ~ttorney for over twenty ye~rs ~nd

presently serves as ~ member of the f~culty of the Tex~s

Tech University School of L~w. Perh~ps three productive

gener~tions of lawyers in ~ town whose history is less th~n

one hundred ye~rs old is, in itself, no sm~ll ~ccomplishment.
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