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What Good Is the National
Taxpayer Advocate?

By Bryan T. Camp

Have you read the National Taxpayer Advocate’s 2009
Annual Report? You know, the yearly 800-page compen-
dium listing the 20 most serious taxpayer problems,
recommending legislative changes, and reporting the
most litigated tax issues? I thought not. Frankly, neither
have I. But I will: it’s on my New Year’s resolutions list,
right up there with ‘‘lose 10 pounds’’ and ‘‘learn more
about women’s fashion from Lee Sheppard.’’

Congress requires the National Taxpayer Advocate
(NTA) to write these reports each year. Congress does not
require us to read them. But you really should. They are
good for you . . . like spinach. I have printed out the
current one — on double sided pages — and it patiently
waits for me. I will read it. Really. Right after I go to the
gym.

Those NTA reports have prompted the title of this
article and the related question of the efficacy of the
entire Taxpayer Advocate Service (TAS). You will find my
answer and the reasons for it in the following pages. For
those who cannot wait, my theses are (1) the nature of
modern tax administration has given the TAS a hugely
complex, difficult, and contradictory function; and (2) the
current NTA has performed that function incredibly well
during her long and productive tenure.

Part A of this article explains how important changes
in tax administration since World War II have created the
need for an office such as TAS. Part B will examine the
structure of TAS operations since its reorganization un-
der the Internal Revenue Service Restructuring and Re-
form Act of 1998 and its ongoing struggle to find balance,
to fit TAS within the overall IRS mission of administering
the nation’s tax policies . . . and energy policies, and
welfare policies, and education policies. Part C will
conclude with some thoughts on how the TAS relation-
ship with other IRS functions might change, either for the
better or for the worse, depending on TAS and IRS
leadership.

A. The Past
To understand why the TAS was created — and to

understand its necessity in modern tax administration —
one must first understand two important features of tax
administration: the inquisitorial nature of the process and
the use of automated data processing (ADP). I have
written on both of these features before and will only
recapitulate the most salient conclusions.1 Then I shall
show how both of those features of modern tax admin-
istration create the need for the TAS.

1. The American inquisition. The idea that tax adminis-
tration is inquisitorial may be quite familiar to taxpayers
who have suffered the unwanted intrusion into their lives
by revenue agents, revenue officers (ROs), or special
agents. In those situations (examination, collection, and
criminal investigation, respectively), IRS employees de-
mand that taxpayers give up all kinds of information to
enable the IRS to make a determination about liability,
collectability, or criminality. The IRS can investigate any
taxpayer at any time, even when there is absolutely no
probable cause or reason to think the taxpayer has not
complied with the law.2 Taxpayers also often feel that the
IRS employees they deal with are, in a strong sense, their

1Those masochistic enough to want more details about the
inquisitorial nature of tax administration can see Bryan T.
Camp, ‘‘Tax Administration as Inquisitorial Process and the
Partial Paradigm Shift in the IRS Restructuring and Reform Act
of 1998,’’ 56 Fla. L. Rev. 1 (2004). Those who survive that article
are welcome to read my detailed history of the use of automa-
tion in tax administration and its effect on taxpayer compliance.
See Camp, ‘‘Theory and Practice in Tax Administration,’’ 29
Virginia Tax Review ___ (forthcoming 2009), available at http://
papers.ssrn.com/sol3/papers.cfm?abstract_id=1475373.

2United States v. Bisceglia, 420 U.S. 141, 148 (1975) (approving
use of John Doe summonses, in part, by analogy to the inquisi-
torial powers of the Federal Trade Commission and grand juries
to suggest that the IRS ‘‘can investigate merely on suspicion that
the law is being violated, or even just because it wants assurance
that it is not’’).

Bryan T. Camp is the George H. Mahon Professor of
Law at Texas Tech University School of Law.

His articles explore the laws and policies of tax
administration to help readers with procedural prob-
lems while also giving them a sense of the larger tax
administration complexities. This article explores the
role of the Taxpayer Advocate Service in tax adminis-
tration.

Camp thanks Prof. T. Keith Fogg and the ever-
willing anonymous for reviewing this article. He is
sure errors remain and encourages readers to find and
report them.

Camp dedicates today’s article to Mortimer Caplin
and Sheldon Cohen, who presided over the automa-
tion of the IRS, and Nina Olson, who has worked for
almost nine years to humanize that automation. All
three have, in their own ways, done inspirational
work to make the IRS a better institution, and they
deserve our thanks.
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adversaries. But by ‘‘adversarial’’ and ‘‘inquisitorial’’ I
mean something quite different from emotional feelings
about ‘‘us versus them.’’3

The key descriptive distinction between an adversarial
and an inquisitorial process lies in the relationship be-
tween the decision-maker and the evidence-gatherer.
Two contrasts are particularly relevant to tax administra-
tion. First, the adversarial process separates the evidence-
gatherer from the decision-maker. In the typical lawsuit,
for example, the parties decide what information to
gather and present; the decision-maker (whether judge or
jury) is a passive, neutral recipient.4 In contrast, the
inquisitorial process merges the two roles; the neutral
decision-maker actively decides what information is
needed and when.

Second, the adversarial process stereotypically dumps
a boatload of evidence on the decision-maker all at once.
We call it a trial. In contrast, an inquisitorial process is
stereotypically heuristic, with the decision-maker decid-
ing step by step what additional issues exist or what
additional evidence is necessary to decide the existing
issues.5 While adversarial systems have mechanisms for
narrowing issues for trial (summary judgment, for ex-
ample), those winnowing decisions are made by the
parties. I have a hard time explaining to my first-year
civil procedure students that judges don’t spend their
time combing through trial dockets to find cases they can,
sua sponte, order briefing on summary judgment.

The key normative distinction between adversarial and
inquisitorial systems is their relative preferences for
‘‘truth’’ and ‘‘autonomy.’’ I put those terms in quotes
because they are loaded words. Briefly, by ‘‘truth’’ I mean
the true tax liability, calculated with all thumbs off the
scales of justice or, in former IRS Commissioner Mortimer
Caplin’s words, calculated ‘‘in a fair and impartial man-
ner, with neither a government nor a taxpayer point of
view.’’6 By ‘‘autonomy’’ I mean the ability of individual
taxpayers to remain free of government intrusion into
their lives or control over their behavior.7 An adversarial
system tends to protect autonomy at the cost of truth. The
attorney-client privilege, work product privilege, and
exclusionary rules are great examples of that preference;

they are correspondingly stronger in an adversarial sys-
tem and weaker in an inquisitorial system.8

Tax administration is inquisitorial concerning both
truth and autonomy. First, the IRS acts as both the
decision-maker and the evidence-gatherer. The IRS —
whether through general regulations or specific em-
ployee requests — decides what information is necessary
and how it shall be presented.9 It is true that taxpayers
engage in self-reporting of transactions. But, as I never
tire of repeating, it is the IRS that assesses the tax. That the
IRS has made the institutional decision to accept most
returns as filed is itself a judgment — or assessment —
about returns. For example, the IRS has made the insti-
tutional decision to not accept as filed large swaths of
returns claiming the earned income tax credit; those
returns must be examined before the tax refund they
claim will be assessed.10 Therefore, it is the IRS that
decides the conditions under which it will accept the
taxpayer’s return. Taxpayers do not self-assess. More
obviously, on audit, IRS employees make the liability
judgment and also decide what information is necessary
for that judgment. Sure, there is the Tax Court for
deficiency cases, but think for a moment how much the
Tax Court’s pretrial process differs from federal district
courts, particularly regarding discovery — it’s the adver-
sarial tail on the inquisitorial dog.

The second way that tax administration is inquisitorial
concerns the concept of a true tax liability. In the system’s
ideal operation, only those taxes that are truly owed will
be assessed and collected. Tax liabilities will not be based
on savvy taxpayer bargains, arbitrary IRS employee
actions, or whimsical judicial decisions. This preference
for truth has historically been the greatest influence on
the failure of the offer in compromise program.11 One

3I apologize to those readers who (a) were around in 2004, (b)
read my article ‘‘The Inquisitorial Process of Tax Administra-
tion,’’ Tax Notes, June 21, 2004, p. 1549, Doc 2004-12269, or 2004
TNT 120-43, and (c) remember it. This is a brief recap.

4See generally Langbein, ‘‘The German Advantage in Civil
Procedure,’’ 52 U. Chi. L. Rev. 823 (1985) (contrasting inquisito-
rial model of German litigation with American adversarial
model); Posner, ‘‘An Economic Approach to the Law of Evi-
dence,’’ 51 Stan. L. Rev. 1477 (1999) (arguing that adversarial
evidence-gathering ought to be, in theory, somewhat more
efficient than inquisitorial gathering).

5Id. at 1495. Naturally, I paint here with a broad brush. As
usual, no system is purely one or the other and these are more
descriptions of the ends of spectrums rather than descriptions of
mutually exclusive categories.

6Rev. Proc. 64-22, 1964-1 C.B. 689.
7For an extended discussion of what I mean by these terms,

see Camp, supra note 3, at 17-20 (2004).

8For a good article on the exclusionary rule, see Matthew T.
King, ‘‘Security, Scale, Form, and Function: The Search for Truth
and the Exclusion of Evidence in Adversarial and Inquisitorial
Justice Systems,’’ 2 Int’l Legal Persp. 185 (2002).

9It is all of a piece whether the IRS asks for tax accountant
workpapers during individual audits or else establishes a rule
requiring certain taxpayers to self-report ‘‘uncertain tax posi-
tions’’ (Announcement 2010-9, 2010-7 IRB 408, Doc 2010-1882,
2010 TNT 17-14).

10Called the recertification program, it requires taxpayers
who had the EITC denied during an examination to prove
eligibility (generally using Form 8862 or other approved docu-
mentation). Before the IRS will accept their returns, an IRS
employee must examine and verify the documentation. That is,
at least, the theory. But the same overwhelming pressures to
process returns in general has caused the IRS, even here, to limit
the number of these examinations it conducts using a dollar
tolerance amount. EITC recertification cases involving amounts
below that threshold are not examined before the taxpayer’s
return is accepted as filed. Treasury Inspector General for Tax
Administration made a really lame critique of this approach in
its Report No. 2008-40-131, ‘‘While Progress Has Been Made,
Limits on the Number of Examinations Reduce the Effectiveness
of the Earned Income Tax Credit Recertification Program’’ (July
3, 2008), Doc 2008-20684, 2008 TNT 189-12. This was not TIGTA’s
finest report.

11See generally, Richard C. Beck, ‘‘Is Compromise of a Tax
Liability Itself Taxable? A Problem of Circularity in the Logic of
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simply cannot bargain away an obligation to support the
public weal. Similarly, the Office of Appeals is repeatedly
reminded that it is not supposed to bargain away is-
sues.12 The system values truth (assessing and collecting
the correct amount of tax), even to the extent of fishing
for taxpayer assets long after a private business might
make the decision to cut bait.

2. The rise of the machines. Aiding the inquisition are
computers. The most important structural change in tax
administration in the past century is the creation and
expansion of ADP.13 It is ADP that allows the IRS to
process the billions of information returns, increases the
effectiveness of the reporting structure, and presents a
credible threat to taxpayers that discrepancies will be
spotted and addressed. It is Jeremy Bentham’s Panopti-
con writ in computer code.

In the early days of income tax administration — 1862
through 1872 — there was no concept of audit, at least
not as we now think of it. That is, all taxpayer returns
were examined as they were submitted and after the
proper assessments were made, the assessed taxes were
then presented back to the taxpayers for payment. Au-
diting was part and parcel of returns processing. In fact,
once the IRS assessed the tax, the IRS was powerless to
change the assessment.14 Nor did taxpayers actually pay
any tax until after the return had been filed, reviewed,
and the tax liability assessed. It was then that the tax
collector would present the bill.

The modern concept of audit arose out of the revenue
demands of World War I, which caused Congress to
expand both the tax rates and population subject to tax in
1918. Recognizing the burden this put on the then-Bureau
of Internal Revenue (BIR), Congress for the first time
required taxpayers to pay the tax reported on the return
when they filed the return, without waiting for the

assessment and billing.15 The BIR was now given five
years to either assess the taxes or file suit without
assessment. The modern withholding rules were imple-
mented along with the expansion of the income tax
during World War II.

It was after WWII that the idea of audit was fully
separated from the idea of returns processing, although
returns were still subject to various verification tech-
niques before being accepted as filed. Most obviously,
returns were checked for math errors. Also, starting in the
early 1950s, the employees in the Processing Division in
Kansas City performed a limited document matching
review for individual returns. Taxpayers were now re-
ceiving Form W-2 wage withholding statements from
their employers and were required to attach those forms
to their returns. Separately, the employer also submitted
the W-2s. The Kansas City branch compared the version
submitted by taxpayers to the version submitted by
employers and if there was a mismatch, the return would
be flagged for investigation.

It was from this modest beginning that the ADP trend
toward centralization of operations began in earnest in
1959 with the authorization of the National Computing
Center (NCC) in Martinsburg, W.Va. Two of the most
influential IRS commissioners, Mortimer Caplin and
Sheldon Cohen, presided over a sea change in tax admin-
istration. The NCC became operational in 1960. The
various service centers followed shortly thereafter. By
1967, the automaton of returns processing was completed
and taxpayers were no longer able to file their returns in
their local IRS offices, but were instead instructed to file
in the nearest service center.16

The rise of automation also affected functions other
than returns processing. Starting in the late 1960s, the IRS
began crafting computer algorithms to scientifically iden-
tify those returns that would be pulled for audit after the
initial processing. Critically, this shift to centralized pro-
cessing took the examination decisions away from ex-
perienced field agents who had local knowledge, and put
the examination decision in the hands of programmers.
The audit selection function became centralized and
computerized. While humans made the final audit deci-
sion, they selected from batches of returns initially
flagged by the computer system.

Another example of automation was the shift in
treatment of unfiled returns. It used to be that IRS field
employees called Revenue Officers (ROs) would conduct
taxpayer delinquency investigations to see if a particular
taxpayer was supposed to file a return. If the RO discov-
ered that the taxpayer should have filed a return but did

Taxation,’’ 14 Va. Tax Rev. 153 (1993) (discussing reasons for
expansion of OIC in the early 1990’s); Daniel T. Maggs, ‘‘Section
7122 of the Internal Revenue Code: The Offer in Compromise,’’
11 Gonz. L. Rev. 481 (1976) (reviewing history of IRS strict
interpretation of compromise authority).

12For example, Internal Revenue Manual section 8.6.1.6.2
(Nov. 2, 2007), reminds Appeals officers that they should not
raise a new issue ‘‘casually, indiscriminately, or haphazardly’’
and that new issues should ‘‘never, under any circumstances,
[be] raised for bargaining purposes.’’

13The following paragraphs are a quick summary of my
study of tax administration history in Camp, supra note 3.

14I suppose you expect a citation here. Try this one: In re
Brown, 4 F. Cas. 330, 332 (N.D.N.Y. 1866):

There should be some limit of time, beyond which this
inquisitorial power of the assessor to examine into all the
private business transactions of every person, should not
be exercised. . . . The tax-payer cannot be heard after the
list has gone to the collector; why then should the
assessor be permitted on his own motion to review his
own action, after the list has passed from him to the
proper officer to whom it belongs? It appears to me that
the assessor should be regarded as to such list functus
officio — his power is spent.

15Revenue Act of 1918, section 250(a), 40 Stat. at 1082. See
generally, Camp, ‘‘Tax Return Preparer Fraud and the Assess-
ment Limitation Period,’’ Tax Notes, Aug. 20, 2007, p. 687, Doc
2007-18071, or 2007 TNT 162-30. Before the withholding mecha-
nism, Congress allowed taxpayers to pay their tax liabilities in
four installments.

16Congress changed the code in 1966 specifically to provide
for this. See section 1(a) of P.L. 89-713, modifying section 6091(b)
to require taxpayers to file ‘‘at a service center serving the
internal revenue district . . . as the Secretary may by regulations
designate.’’
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not, the RO would attempt to secure the return from the
taxpayer or, if the taxpayer did not cooperate, the RO was
authorized to make up a substitute for return that became
the basis for a tax assessment.17 While ROs still perform
some TDIs, the process is now almost entirely centralized
in the automated substitute for return (ASFR) program.18

ASFR automatically sends out computer-generated no-
tices to taxpayers, proposing an assessment based solely
on the information received from third parties, unless the
taxpayer sends the proper response to the proper office
within the time allowed.

As a final example, the IRS has also automated most of
its correspondence exams through the Automated Corre-
spondence exam (ACE) program. Historically, if an IRS
employee saw that a taxpayer’s return did not match an
information return, or if an experienced reviewer in the
local office saw a deduction that was out of line and
needed explanation, the employees would write the
taxpayer a letter to explain the questionable income or
deduction item. Sometimes that occurred during returns
processing and sometimes it occurred afterward.19 Now,
however, that function has been almost entirely auto-
mated. The following official description of this program
could apply equally well to all these computerized
interactions with taxpayers:

Automated Correspondence Exam (ACE), formerly
Batch Processing (BP) is an IRS-developed, multi-
functional software application that fully auto-
mates the initiation, Aging and Closing of certain
EITC and non-EITC cases. Using the Batch System,
Correspondence Exam can process specified cases
with minimal to no tax examiner involvement until
a taxpayer reply is received. Because the batch system
will automatically process the case through creation,
statutory notice and closing, tax examiner involvement
is eliminated entirely on no-reply cases. Once a tax-
payer reply has been considered, the case can be
reintroduced into Batch for automated Aging and
Closing in most instances.20

The most important effect of automation on tax ad-
ministration is the substitution of operational presump-
tions for individualized decision-making. For example,
taxpayers whose Forms W-2 do not match their employ-
er’s Forms W-2 are presumed to be noncompliant unless
proven otherwise. Regarding audits: Taxpayers whose

returns are not flagged by the computer for potential
examination are presumed compliant, unless some indi-
vidualized event occurs that proves otherwise. In con-
trast, EITC taxpayers who have undergone examination
in a prior year are all batched together and presumed to
be ineligible for the EITC unless they prove their eligibil-
ity through the recertification program. Finally, taxpayers
flagged by the ASFR and ACE programs are presumed
noncompliant. That is the significance of the italicized
language in the quote above. To trigger an actual human-
to-human interaction, taxpayers must respond with the
right information to the right place within the right time
frame. If they fail to do that, they become a ‘‘no-reply’’
case which, based on the operational presumption of
noncompliance, results in an automatic notice of defi-
ciency.

3. The NTA: The soul of the machines. There is nothing
inherently problematic about batch-processing and op-
erational presumptions. The rise of the machines has
brought wonderful economies of scale to tax administra-
tion. It is ADP that allows the IRS to process billions of
information returns, thus increasing the effectiveness of
the reporting structure, and again, presenting a credible
threat to taxpayers that discrepancies will be spotted and
addressed.21 That is why those who scoff at the low rate
of audits need to be more attentive to ADP. For example,
Prof. Raskolnikov has recently asserted both that ‘‘[a]udit
rates are exceedingly low and have been falling for
decades,’’ and that ‘‘audits are expensive.’’22 Both points
ignore ADP, and this oversight undermines his central
argument regarding the effectiveness of IRS enforcement.
Between the matching programs and ACE program, the
IRS effectively and efficiently audits the income items of

17Section 6020. For a description of the history and operation
of section 6020, see Camp, ‘‘The Function of Forms,’’ Tax Notes,
Jan. 30, 2006, p. 531, Doc 2006-979, or 2006 TNT 20-39 (critiquing
Seventh Circuit opinion on the nondischargability of taxes for
‘‘unfiled’’ returns in bankruptcy); and Camp, ‘‘The Function of
Forms in the Substitute-for-Return Process,’’ Tax Notes, June 26,
2006, p. 1511, Doc 2006-11053, or 2006 TNT 123-30 (explaining
the SFR process, exploring its implications for the legal defini-
tion of ‘‘return,’’ and critiquing an IRS reversal of position).

18See IRM section 5.18 (giving details of the ASFR opera-
tions).

19A good description of the pre-automation returns process-
ing and correspondence exam procedures can be found in any
edition of Hugh Bickford’s practice manuals. See, e.g., Bickford,
Successful Tax Practice 182-206 (2d ed., Prentice-Hall 1952).

20IRM section 4.19.20.1 (emphasis supplied).

21The numbers are impressive. In FY 2008 the ACE system
sent letters to some 3.5 million taxpayers, and assessed a
resulting $6.4 billion in tax liabilities. That same year the ASFR
system attempted contact with more than 1.3 million taxpayers
and ended up assessing in excess of $10 billion. See Internal
Revenue Service Data Book, 2008, at 37 tbl.14, available at http://
www.irs.gov/taxstats/article/0,,id=211513,00.html. Correspon-
dence audits have grown dramatically in recent years, from
some 500,000 in FY 2000 to 1.1 million in FY 2007 (most all of
which are performed automatically by the ACE program); NTA,
‘‘2008 Annual Report to Congress,’’ Doc 2009-241, 2009 TNT 4-21
(hereinafter 2008 NTA report). On the tax collection side, the
stats are equally impressive. In FY 2008, ACS spit out more than
2.25 million levies and brought in greater than $2.36 billion. That
compares with 374,000 levies issued by field employees, who
collected a total of $3.23 billion. More importantly, ACS was able
to process and close more than 3.45 million taxpayer accounts,
1.36 million of them by full payment of the tax, interest, and
penalties owed. In contrast, field employees were able to close
1.2 million accounts, 360,000 of them by full payment. See TIGA
Report No. 2009-30-082, ‘‘Trends in Compliance Activities
Through Fiscal Year 2008,’’ at 25, 29, 30 (2009) (showing
amounts collected in Figure 9 and levies issued in Figure 20).

22Alex Raskolnikov, ‘‘Revealing Choices: Using Taxpayer
Choice to Target Tax Enforcement,’’ 109 Colum. L. Rev. 689,
700-701, 703 (2009).
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almost every single return subject to third-party with-
holding.23 This is one aspect of tax administration that
tends to be overlooked.

Machines not only increase efficiency but also promote
the inquisitorial values of truth. Machines cannot be
bribed and are not subject to racial, social, or other
prejudices. They are completely neutral in the sense that
the operational presumptions built into the batch-
processing system are not the product of insidious preju-
dices and do not give preferential treatment to classes of
taxpayers for any improper reason. Further, implement-
ing operational presumptions through machines pre-
vents individual IRS employees from harassing
individual taxpayers for improper reasons. All taxpayers
subject to collection are equally harassed.

But machines have no soul and, by definition, cannot
be programmed to break rules.24 It is precisely the equal
harassment of all taxpayers that creates the need for the
TAS. The inquisitorial feature of tax administration — in
which the neutral decision-maker is the also the
information-gatherer and decides on the evidence rel-
evant to the decision — coupled with the rise of com-
puters as the neutral decision-maker creates a potential
for taxpayer abuse quite unlike what policymakers gen-
erally think of as abuse.

Machines think in binary values — ones and zeros.
Accordingly, understanding the potential abuse of ADP
requires an understanding of how operational presump-
tions also sort taxpayers into two, and only two, cat-
egories: compliant or noncompliant. On the tax
determination side, those categories relate to a taxpayer’s
compliance with proper reporting of the relevant finan-
cial transactions. On the tax collection side, those catego-
ries relate to a taxpayer’s compliance with payment
obligations. Either way, the operational presumption
triggers a series of automated interactions with taxpayers
unless they become responsive. For taxpayers tagged as
compliant (such as the vast majority whose filed tax
returns are not flagged by computers for audit), this
feature of ADP is welcome. However, for taxpayers
tagged as noncompliant, this feature creates a critical
need for voice. Responsive taxpayers receive human
consideration; nonresponsive taxpayers continue to be
tagged as noncompliant. If the classification is properly
made, the treatment is proper. Abuse happens when the
system misclassifies as noncompliant those taxpayers
who everyone agrees should be in the compliant box.25

The IRS has long understood the potential for abuse
presented by ADP and the need for some checking
function in an inquisitorial tax system. In 1976 the IRS
created such a function in the problem resolution pro-

gram (PRP). The PRP started in local offices by endowing
specially designated and more experienced revenue
agents and ROs with the discretion and independence to
help taxpayers — particularly those who were having
problems getting their refunds because of glitches in
service center processing.26

In 1979 the IRS expanded the PRPs the service centers
and created a senior management position (the taxpayer
ombudsman) to coordinate PRP activity and to perform
systemic advocacy for taxpayers, by reviewing ‘‘Service
Policies and procedures and legislative proposals for
unfair taxpayer burdens.’’27 The IRS also expanded the
scope of the PRP to help a wider variety of taxpayers for
whom normal administrative procedures had failed.28

However, the PRP was not managed separately from the
various IRS functions and those employees designated as
problem ROs were still under the direct supervision of
their respective functions. So an RO was still an RO,
albeit one who had additional responsibilities and a
different focus.

PRP was designed from the start to deal with comput-
erization and, in particular, the problems associated with
an erroneous operational presumption. The eminent
practitioner Michael Saltzman described it this way in the
first version of his comprehensive treatise on tax practice
and procedure:

Because so much of the processing of returns,
payments, and notices is handled by computer, the
Service can fail to act on a taxpayer response. If the
automated process is not held up, levy actions can
occur. . . . The problems resolution officers in the
district are supposed to resolve taxpayer inquiries
and responses by ensuring that they are handled by
the appropriate function, including the Collection
Division.29

In 1988 Congress codified the PRP’s function in sec-
tion 7811, in the Taxpayer Bill of Rights.30 As codified,
section 7811(b) allowed the taxpayer ombudsman to
issue a taxpayer assistance order (TAO). TAOs were
powerful tools whereby the ombudsman could force the
IRS to either release levies from property or stop any
collection or other enforcement actions. Only the com-
missioner could overrule a TAO.

As implied by the ‘‘supposed to’’ phraseology in the
Saltzman quote above, the PRP did not always work as
advertised. One problem with the original section 7811(b)
was that it did not explicitly authorize TAOs to order the

23The matching programs do not spot potential deduction
issues very well; that slack is partly taken up by the discrimi-
nant function system score.

24Cf. the fake toy Santa in the movie Santa Clause II who,
following the rules, decides all children in the world are
naughty and shall receive only coal in their stockings.

25Conversely, when the system misclassifies as compliant
those taxpayers who everyone agrees should be in the noncom-
pliant box, then the IRS gets heat for not properly enforcing the
laws.

26H.R. Rep. No. 100-1104, at 215 (1988) (Conf. Rep.).
27James W. Quiggle and Lipman Redman, Procedure Before the

Internal Revenue Service, at 6 (6th ed. 1984). Notably, the taxpayer
ombudsman had no managerial control over the PRP personnel.

28‘‘Nevada District Director Outlines Problem Resolution
Program,’’ Doc 87-1997, 87 TNT 64-24. In addition to refund
cases, PRP officers could help taxpayers in several specific
nonrefund situations and, in general, ‘‘when normal channels
fail.’’

29Saltzman, Tax Practice and Procedure (Warren, Gorham &
Lamont, 1981), section 15.02[1].

30TABOR I was part of the Technical and Miscellaneous
Revenue Act of 1988, P.L. 100-647.
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IRS to take positive actions to relieve taxpayer hardship
(except for releasing levies). For example, while a TAO
could require the IRS to forbear filing an NFTL, it could
not require it to release one that was already filed.

The IRS fixed the statutory problem by administrative
practice in Delegation Order (DO) 239 (Jan. 31, 1992),
which delegated to the taxpayer ombudsman the author-
ity to require positive acts, such as making manual
refunds or expediting consideration of a taxpayer’s prob-
lem. In 1996 Congress incorporated this administrative
practice into section 7811 in the TABOR II and also
renamed the taxpayer ombudsman the taxpayer advo-
cate.31

In 1998 Congress became very concerned — one might
say hysterical — that the IRS was abusing taxpayers. I
recount the full story elsewhere but, essentially, Congress
— and here I mean the Senate Finance Committee, in
particular — worked itself into a lather, and mostly over
the wrong problem.32 Congress was fixated on the idea
that individual IRS employees were abusing individual
taxpayers. When one looks at the examples of taxpayer
abuse trotted out before the committee in the 1997 and
1998 hearings, they were all concerned with taxpayers
interacting with IRS field employees. However, both then
as now, the real abuse of taxpayers occurs when ADP
misclassifies compliant taxpayers as noncompliant and
the taxpayers cannot effectively respond to the automa-
tion. By misidentifying the problem, Congress wrote
some ineffective statutory remedies, the most notable of
which is the so-called collection due process provisions
added in the Restructuring and Reform Act of 1998.33

However, not all of RRA ’98 was a bust. Congress
made significant changes to the taxpayer advocate pro-
gram, changes designed to increase both its indepen-
dence and authority. As to the first, it modified section
7803 to create the NTA position and the Office of the
National Taxpayer Advocate (which, for some reason, we
now call TAS). To ensure the NTA’s independence,
section 7803(c)(1) provided for the NTA to be appointed
by the secretary of Treasury and report only to the IRS
commissioner. Further, the statute provided for separate
management control (under the NTA), separate facilities,
and separate career opportunities.

As to increasing authority, Congress modified section
7811 to expand the NTA’s TAO power. Before RRA ’98,
section 7811 authorized NTA intervention only for tax-
payers suffering a ‘‘significant hardship,’’ a term vaguely
defined in regulations, and operationally defined in the
Internal Revenue Manual and informal guidance.34 RRA
’98 modified section 7811, not only codifying the opera-
tional definition of hardship but also allowing NTA
intervention in any other cases when ‘‘the taxpayer meets
such other requirements as are set forth in regulations.’’
Those regulations have not been issued. In fact, the
current regulations regarding TAOs still use the term
‘‘Taxpayer Ombudsman’’ even 12 years after RRA ’98 and
10 years after the TAS stood up. However, the IRS has
obeyed the statute in practice. The IRM creates nine
categories of cases in which the TAS is authorized to help
taxpayers, the first seven of which involve hardship
criteria. Thus, the IRM says that the TAS will accept cases
when (1) ‘‘the manner in which the tax laws are being
administered raises considerations of equity, or have
impaired or will impair taxpayers’ rights’’ (let’s call them
‘‘equity’’ cases) or (2) ‘‘the NTA determines compelling
public policy warrants assistance to an individual or
group of taxpayers’’ (‘‘public policy’’ cases).35 While
those two criteria are potentially very broad, the NTA has
been very cautious in exercising those residual powers.
She reports that the TAS only worked 101 equity and 25
public policy cases in the first six months of fiscal year
2009, compared with 134,000 hardship cases.36

The codification of the PRP checking function in the
form of the NTA and TAS both strengthened and weak-
ened the ability of that office to help taxpayers. As with
much else in RRA ’98, the NTA provisions evidenced not
only an irrational hostility to tax administration, but also
a distressing proclivity for micromanagement. Both of
those aspects of RRA ’98 have made it more difficult than
it needs to be for the NTA and TAS to work within the IRS
to help taxpayers, both on the individual and systemic
levels. I explain further in the next section.

31P.L. 104-168. Certainly ‘‘advocate’’ is easier to pronounce.
32See generally Tax Administration as Inquisitorial Process, at

87-91.
33Sections 6220 and 6320. I analyze these matters at great

length in my empirical study of the first 976 CDP opinions
issued between 2000 and 2006, in Camp, ‘‘The Failure of
Adversary Process in the Administrative State,’’ 84 Ind. L.J. 57,
72 (2009), available at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=997475. Yes, I know that many who run low
income taxpayer clinics love CDP but, hey, that’s because they
are lawyers and lawyers love to save people, a la Atticus Finch.
But LITCs help only a teeny-tiny fraction of taxpayers; and the
TAS helps a larger fraction. The rest get no help. My main point
about CDP is that the resources used there could do much more
good for more people by being channeled into inquisitorial
checks on the system, such as the TAS. The answer is better
training, not more litigation.

34Reg. section 301.7811-1 is the regulation. Starting in the late
1980s, each district director issued informal guidance on the
internal eligibility criteria for the PRP. See, e.g., supra note 29;
‘‘Honolulu District Newsletter Clarifies Availability of Problem
Resolution Program,’’ Doc 88-4863, 88 TNT 112-30; ‘‘Montana
District Director Highlights Problem Resolution Program,’’ Doc
90-4640, 90 TNT 141-24.

35IRM section 13.1.7.2.
36NTA, ‘‘Fiscal Year 2010 Objectives Report’’ (June 30, 2009),

Doc 2009-14906, 2009 TNT 124-56.
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B. The Present
In 1998 the PRP had 508 employees.37 In 2009 the TAS

had about 2,000.38 The size of the TAS is not so much a
measure of success, or empire building, as it is a measure
of the complexity of its task as a checking function on an
inquisitorial system of tax administration.39 This part of
the article examines that complexity, how RRA ’98 exac-
erbated the complexity, and how the current NTA, Nina
Olson, has done a remarkable job in sustaining a bal-
anced approach not only for her organization but also for
the IRS as a whole.

The complexity inherent in functioning as a check on
inquisitorial power arises out of two tensions, each of
which threatens to pull the TAS over too far in one
direction or another, to the detriment of good tax admin-
istration. First is a tension in viewpoint: the view of the
tax administrator clashing with the view of the taxpayer.
Second, and trickier to manage, is a tension in power
relations, where TAS and other IRS functions may dis-
agree over who should have final say about what mat-
ters. For each tension, I shall discuss its source, the effect
of RRA ’98, and how the TAS, under Olson’s deft
leadership, has managed to find its balance.

1. The viewpoint tension. The TAS has a great slogan,
proudly displayed right on the cover of all TAS reports to
Congress and on the TAS Web site: ‘‘Your Voice at the
IRS.’’40 We live in an age where concepts of private
enterprise have invaded government bureaucracies like
kudzu and seemingly every agency and subagency must

come up with its own reductionist sloganeering to brand
itself.41 And the NTA has chosen that slogan, that brand:
voice. It’s a great marketing pitch, and it captures an
essential attribute of the TAS, but like any slogan, it belies
a much more complex tension and, perhaps, creates
unwarranted expectations.

The viewpoint tension arises because the TAS is
neither part of the IRS nor apart from the IRS. It sits in a
no-man’s land where some IRS employees see it as the
apologist of taxpayers and, at the same time, some
taxpayers see it as an apologist for the IRS. It is too much
of an insider for some taxpayers and too much of an
outsider for some IRS employees. The hard trick for the
NTA is to find just the right balance between insider and
outsider status to effectively advocate to the IRS for
taxpayers and, strangely enough, to advocate for the IRS
to taxpayers.

I start with the fundamental observation that the NTA
is not the IRS commissioner. It is the responsibility of the
commissioner to ‘‘help taxpayers understand and meet
their tax responsibilities.’’ The TAS is a subcomponent
within the overall organization and has a more special-
ized mission: to continually present the taxpayer point of
view to other subcomponents within the agency as a
balance, counterweight, or check to insular thinking and
the enforcement mentality that often pervades inquisito-
rial systems. Section 7803(c) sets out the TAS mission, and
while it does not speak of voice, it does charge the TAS
with (a) helping individual taxpayers with specific prob-
lems they encounter in tax administration (the TAS calls
this case advocacy) and (b) helping the IRS and Congress
identify and correct problems in batch processing (the
TAS calls this systemic advocacy).42

Presenting the outsider point of view at every oppor-
tunity requires a careful balance between understanding
and criticism. Case advocates must engage IRS functions
and persuade them not only to fix a problem but also that
a problem even exists in the first place and, perhaps most
importantly, that the taxpayer being voiced by the local
advocate is truly a misclassified taxpayer. Systemic ad-
vocacy must convince high-level administrators not only
that a problem exists but that they should commit
precious resources to fix this problem and not another. In
short, the TAS does not create or operate the machinery

37‘‘Challenges Facing The National Taxpayer Advocate,’’
Testimony of Cornelia M. Ashby, Associate Director, Tax Policy
and Administration Issues, General Government Division Gen-
eral Accounting Office, Testimony Before the House Ways and
Means Subcommittee on Oversight, Feb. 10, 1999, at 3 (‘‘Our
survey showed that, as of June 1, 1998, the Advocate’s Office
had 508 on-board staff.’’), Doc 1999-5885, 1999 TNT 30-131.

38In the 2008 NTA report, supra note 22, the NTA reported an
overall staffing level of 1,900, of which it appears that approxi-
mately 1,108 were case advocates. The ‘‘FY 2010 Objectives
Report,’’ supra note 37, did not disclose the overall staffing level,
but at p. 59 did report an increase in case advocates to 1,155 and
noted that it had been able to hire above attrition rates for the
first time in many years. Relative to the overall IRS personnel
picture, the TAS has done well. At the close of FY 1998, the IRS
employed 97,275 people. Ten years later, at the close of FY 2008,
it employed 90,115. See IRS Data Books for 1998, 2008.

39Even data on the size of the TAS is complex. It appears that
when TAS first stood up in 2000 as an independently managed
office, it had 2,533 employees. See IRS 2000 Data Book, table 31
(‘‘Internal Revenue Service Personnel Summary’’). It also appar-
ently received 237,885 applications for taxpayer assistance that
year. Id. at table 24. Both staffing and requests for assistance then
dropped, with requests for taxpayer assistance dropping to a
low of 165,622 in FY2004, see IRS Data Book 2004 at table 24, and
staffing dropping until about 2007. See NTA, ‘‘Fiscal Year 2010
Objectives Report to Congress,’’ supra note 37, at 59, Figure VI-2.
It may or may not be significant to TAS ‘‘outsider’’ status that
later data books do not report TAS staffing levels — perhaps
because TAS employees are not considered IRS personnel for
reporting purposes?

40See http://www.irs.gov/advocate/article/0,,id=212313,00.
html. (‘‘TAS is Your Voice at the IRS.’’)

41Back in 1997 when the IRS was seeking a similar marketing
slogan for the overall mission statement, one wag in Dallas
District Counsel suggested this: ‘‘Service is the Last Word in Our
Name.’’ For some strange reason, that suggestion never made it
to the final cut. But it illustrates the point.

42Section 7803(c)(2) reads as follows:
(A) In general. It shall be the function of the Office of the
Taxpayer Advocate to —

(i) assist taxpayers in resolving problems with the
Internal Revenue Service;
(ii) identify areas in which taxpayers have problems in
dealings with the Internal Revenue Service;
(iii) to the extent possible, propose changes in the
administrative practices of the Internal Revenue Service
to mitigate problems identified under clause (ii); and
(iv) identify potential legislative changes which may be
appropriate to mitigate such problems.
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of tax administration, but instead consults on its con-
struction and critiques its operation, both at the retail
level of individual taxpayers and at the wholesale level of
batch processing.

Few people like being criticized, and there is an
inherent distrust within a bureaucracy of a subcompo-
nent like the TAS whose very function is to highlight
problems in the system, whether case specific or sys-
temic. The more criticism is harsh, or not well thought
through, then the more the TAS becomes an outsider, a
‘‘them’’ to other components of the organization, who
naturally then tend to hold back the very information
necessary to identify problems in the first place. Worse,
given this potential parsimony, the consultant/critic may
tend to believe there is always more information than is
being provided. And thus starts a vicious circle. Of
course, the circle can run the other way as well, starting
with a refusal to provide information, thus leading to
harsher criticism.

Most of this tension is hidden from our outside eyes.
And the struggle for information is not simply ‘‘I want it’’
versus ‘‘we don’t want to give it to you.’’ Often the
struggle is over whether to even create mechanisms to
capture the wanted information in the first place. For
example, when I was in chief counsel, we once needed to
know how many nonrebate erroneous refunds of under
$7,500 the IRS issued each year.43 Well, that information
was simply not available because no one had thought it
important to capture. And even though the highest
authorities at the IRS supported the request, and even
though we were under a very tight deadline to get that
information to policymakers, it still could not be done
and we ended up having to guesstimate.44

While part of the tension is about what information is
important to capture, sometimes we see glimpses of the
other tension: reluctance by subcomponents in the IRS to
give information to the TAS. For example, in the NTA’s
2006 annual report, Olson reported that the private debt
collection initiative was one of the top 20 problems facing
taxpayers. One of her concerns was that outsourcing
collection activity to private collection agencies (PCAs)
would possibly expose taxpayers to egregious collection
tactics. She wanted to evaluate the PCA operational
plans, including the instructions and scripts PCA em-
ployees were to follow. She was unable to evaluate this
concern, however, because ‘‘the IRS has advised us that
much of the information in the PCA operational plans
and calling scripts is designated as ‘proprietary informa-
tion,’ and generally cannot be released without the

consent of the PCAs.’’45 One year later, in her 2007 annual
report, Olson expressed her continued frustration at not
being given the information necessary to evaluate the
potential impact of private debt collection on taxpayer
rights. Adding to her frustration was that the IRS gave
the Office of Chief Counsel the very same materials
denied her office: ‘‘By denying the [NTA] simultaneous
input regarding taxpayer rights concerns . . . the IRS is
essentially telling the [NTA] after the fact what arrange-
ments have been worked out and providing her with no
meaningful opportunity to improve taxpayer protections
while the plans are still under negotiation.’’46

RRA ’98 exacerbated this tension, this push toward
outsider status, by the very provisions that expanded the
independence of the TAS from the IRS. When the IRS
operated the PRP administratively, problem resolution
officers (PROs) rotated in and out of their respective
functions (exam and collection). The weakness in this
scheme was that PROs remained beholden to the very
same supervisors regardless of whether they were wear-
ing their normal IRS employee hat (as revenue agent or
RO) or wearing their PRO hat. The taxpayer ombudsman
had no personnel authority and very little office staff in
Washington. The strength of the scheme, however, was
its potential for training: IRS employees could better
incorporate the taxpayer view into their normal work on
a routine basis because (1) the PROs were still ‘‘one of us’’
and could be trusted; and (2) rotation through the PRP
allowed normal IRS employees to experience a different
outlook, which they could then carry back into their
normal role.

By creating a separate management structure for the
TAS, Congress flipped the strengths and weaknesses of
the PRP. It significantly lengthened the reach of taxpayer
advocacy up the chain of IRS command, to the point of
making the NTA an independent voice to Congress itself.
The very walls that create independence, however, also
create otherness, or outsiders. Congress mandated sepa-
rate communication systems and mandated that taxpay-
ers be told ‘‘that the taxpayer advocate offices operate
independently of any other Internal Revenue Service
office and report directly to Congress through the Na-
tional Taxpayer Advocate.’’47 Outsiders. Congress im-
posed employment restrictions so that the NTA cannot
have worked for the IRS for two years before appoint-
ment or five years after appointment. And, in fact, the
first two NTAs have come from completely outside the
organization. Outsiders. The price for separation is an
expanded potential for mutual distrust.

Although the TAS is constantly pushed toward out-
sider status within the IRS, it also is constantly pressured
to be an insider. TAS employees work daily with all parts
of IRS operations and cannot help but see the agency’s
reasons for batch-processing and other administrative
decisions that cause problems for taxpayers. The TAS is
still privy to inside information about processing and

43For the reasons why we needed that information, see
Camp, ‘‘The Mysteries of Erroneous Refunds,’’ Tax Notes, Jan.
15, 2007, p. 231, Doc 2006-24974, or 2007 TNT 11-55 (critiquing
the growth of a legal doctrine that prevents the IRS from
administratively collecting refunds issued in error).

44It would have taken, we were told, at least six weeks to
write the necessary programming (which would be rather tricky
because none of the data elements in any of the variety of IRS
databases, such as the International Monetary Fund, Business
Master File, or Integrated Data Retrieval System, were directly
on point), even if the task was given top priority.

45NTA, ‘‘2006 Annual Report to Congress,’’ at 48.
46NTA, ‘‘2007 Annual Report to Congress’’ at 421.
47Section 7803(c)(4)(A)(iii).
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about taxpayers that the general public is not.48 Most
importantly, the TAS mission is an integral part of the
overall IRS mission to improve tax compliance. As a
consequence, the TAS may be seen by outside stake-
holders as biased, such as when the NTA advocates for
increased budgets for the IRS or the NTA advocates for
new enforcement programs. For example, in 2003 the
NTA proposed to create a tax withholding regime for
payments made to independent contractors.49 Outside
stakeholders who think that by being their ‘‘voice’’ the
TAS will just ignore the competing concerns of the tax
enforcement agency may well feel misled by the TAS
slogan when the NTA makes sensible reform proposals
such as these. Likewise, when those who are truly on the
outside (whether Congress, tax practitioners, or tax-
payers) make erroneous assumptions about IRS behavior,
or have erroneous conceptions of IRS programs, the NTA
and TAS get to explain and, in a strong sense, defend IRS
actions. I have seen this happen repeatedly at American
Bar Association Section of Taxation meetings when Olson
is on a panel and spends a considerable amount of time
explaining the reasons for IRS actions. She always is
careful to acknowledge the part of the glass that is full
before examining the emptiness.

In sum, one can see the NTA’s difficulty in being an
effective voice. Too much harsh or unfounded criticism,
and the NTA loses credibility with other insiders, be-
comes even more cut off from other subcomponents, and
becomes ineffective to change the system from within.
Too little criticism, and the TAS loses credibility with the
true outsiders, especially Congress, and so loses voice.

When Olson became the NTA in March 2001, she
immediately recognized this viewpoint tension. In an
interview with Tax Analysts, she analyzed how to ap-
proach it this way:

‘‘It is indeed a very difficult mission, with almost
irreconcilable tensions built into it,’’ Olson said.
‘‘But I believe that this tension can be a source of
creativity for all of the participants.’’ The taxpayer
advocate service wants to be a part of all IRS
initiative planning, Olson said. That means includ-
ing the advocate service in compliance initiatives,
examination initiatives, planning for tax courses,
and working with task forces looking into specific
issues and programs like offers in compromise.
‘‘We are saying we have seen the fallout of what
isn’t working, and if you bring us to the table now

it will be a lot better for you in the long run than if
we exercise the power that we do have,’’ Olson
said.50

True to her word, Olson has done more than criticize
the IRS ex post for what she may consider poor tax
administration decisions; she has diligently sought to
work with the various IRS functions ex ante to prevent
errors in the first place.

A good example of how Olson has deftly managed
this viewpoint tension is her approach to the IRS private
collection program. Past experience in the mid-1990s
with privatizing debt collection had gone badly.51 In 2004
Congress tried again. It added section 6306, authorizing
the IRS to use PCAs to help collect unpaid taxes.52

Actually, Congress cajoled the IRS into doing this by
dangling the promise of off-budget funding in the form
of 25 percent of the amount collected by PCAs.53 In 2005
the IRS created an office to oversee the PCAs and set up
the process to select PCAs, and after some hiccups in
selecting the actual PCAs to work the inventory, the IRS
began assigning inventory in September 2006.54

In June 2005, Olson commented on the planned imple-
mentation in her ‘‘Fiscal Years 2006 Objectives Report to
Congress.’’ There, Olson balanced concerns with a pledge
to work to implement the program:

[T]he National Taxpayer Advocate has significant
concerns about supplanting the trained profes-
sionals at the IRS with private debt collectors. A
primary concern is the quality and quantity of
training received by IRS employees versus the
training received by private collection representa-
tives. . . . Because private collectors will operate un-
der rules of profit maximization rather than the
IRS’s customer service based policy, private collec-
tors may have less incentive to provide important
taxpayer rights training to their employees.

In order to minimize the potential for negative
consequences on taxpayers from the PDC initiative,
the National Taxpayer Advocate is focusing on two
core objectives: ensuring that the Taxpayer Advo-
cate Service (TAS) will be a resource for taxpayers

48One of the more frustrating aspects of the Kangaroo
Hearings in 1997 was that the IRS was not able to tell its side of
the purported taxpayer abuse stories. The TAS is likewise
limited by section 6103.

49NTA, ‘‘2003 Annual Report to Congress,’’ at 20-26. For
outside stakeholder criticism of that proposal, see ‘‘Home Care
Representative Opposes NTA’s Plan to Target Underreporting
by Self-Employed,’’ Doc 2004-8088, 2004 TNT 73-37.

50Amy Hamilton, Sheryl Stratton, and Chris Bergin, ‘‘Tax-
payer Advocate Nina Olson Opens IRS Reform’s Next Chapter,’’
Tax Notes, Apr. 16, 2001, p. 380, Doc 2001-10901, or 2001 TNT
73-1.

51See generally, Jeffrey B. Tate, ‘‘Debt and Taxes: A Look at the
IRS Private Debt Collection Program,’’ Tax Notes, Aug. 13, 2007,
p. 583, Doc 2007-16941, or 2007 TNT 157-33.

52See section 6306, added by the American Jobs Creation Act,
P.L. 108-357, 118 Stat. 1625 (2004).

53Section 6306(c)(2). This is a trick (either neat or dirty,
depending on your view) that allows Congress to fund the IRS
off-budget because every $100 the PCAs collected would actu-
ally look like an additional $50 to the federal fisc, because $25 of
the amount would go to pay the PCAs and $25 would be
skimmed off by the IRS before being turned over to Treasury.

54See Warren Rojas, ‘‘IRS Works to Lay Foundation for
Private Collection Agencies,’’ Tax Notes, Apr. 4, 2005, p. 23, Doc
2005-6661, or 2005 TNT 64-6; NTA ‘‘2006 Annual Report to
Congress,’’ supra note 46, at 34.
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who are contacted by private collectors and ensur-
ing that TAS is involved with the implementation
of the PDC initiative. To achieve these objectives,
the National Taxpayer Advocate has dedicated a
number of her employees to work directly with the
IRS team that is designing and implementing the
PDC initiative.55

Note the viewpoint that Olson adopts. Her concerns
here are what one might well expect from the NTA. They
are concerns about taxpayer rights. She is expressing the
outsider viewpoint to Congress and to the IRS.

In January 2006 Olson continued this approach in her
2005 annual report to Congress. She again voiced con-
cerns about the program, bringing the outside viewpoint,
but, again, balanced those concerns by showing appre-
ciation and understanding for the difficulties the IRS
faced. ‘‘We have only praise for the hardworking indi-
viduals in the IRS who seek to make the private collection
effort successful under difficult time constraints. How-
ever, the current plan shortchanges taxpayers by exempt-
ing private collectors from the type of training required
of IRS employees in similar functions.’’56 Again, the NTA
was speaking as the voice of the taxpayer.

In May 2006 Olson was still balancing praise and
critiques when she presented her thoughts to the Indi-
vidual and Family Tax Committee at the ABA tax section
meeting in Washington. There, ‘‘while Olson offered
effusive praise for the IRS employees ‘losing sleep’ over
making the program as fair and safe as possible for
taxpayers,’’ she also described the private collection
program as ‘‘an exercise in futility.’’57

Olson’s May 2006 presentation, however, shifted
viewpoints. She spoke not as an outsider but as an
insider. That is, what was impressive to me was how she
explained to the audience just why the IRS thought that
this private collection idea might actually be good and
might work. And then she focused her presentation on
making the business case for why the program was
doomed to failure. Her essential point — and a point she
would make constantly over the next three years, with
refinements — was about working inventory. The IRS
would be sending to PCAs only those cases that the IRS
did not think worth working and yet the vast majority of
cases thus sent would have to be returned to the IRS,
which would then be forced to either work the returned
cases (originally designated as unworkable, remember)
or to drop them.

In January 2007 Olson combined both viewpoints in
her annual report to Congress, which is, in my opinion, a
masterwork of advocacy.58 There she criticized the pri-
vate collection program for not being cost-effective and
for jeopardizing taxpayer rights to fair treatment by the
tax collection system. At the same time, she gave specific

practical suggestions for improving the program should
it remain. Over the next two years, Olson continued this
balance of outside and inside viewpoints.59 That is, her
critiques were not simply that taxpayers will be harassed
by poorly trained and inappropriately compensated PCA
employees. They were also directly addressed to how the
private collection program failed in terms of the overall
IRS mission. At the same time, the TAS worked with the
IRS to mitigate some of the very problems the NTA
identified. Notably, the TAS worked with the IRS to
design and implement a cost/benefit study which was
published in March 2009, which in large part vindicated
the cost-effectiveness critiques of the NTA.60

In March 2009 the IRS effectively killed the private
collection program by refusing to renew any contracts
with PCAs. That decision was the result of many factors
and influenced by many groups and organizations other
than the TAS, and I have no insight on degrees of
causality.61 My point here is to observe how Olson
successfully worked the problem by effectively manag-
ing the tension between being both an outsider and an
insider.
2. The power tension. Section 7811 gives the NTA a big
hammer to fix taxpayers’ problems. The hammer is called
the TAO, by which the NTA can require the IRS to start
doing or stop doing a wide range of actions. Part of the
tension here is about clashes of power — when to use the
hammer; the other part is about power vacuums — when
should the TAS, if ever, become the only problem solver
in the IRS. I shall discuss each in turn.

The help authorized by statute is to fix taxpayer
problems that cause taxpayer hardship. Operationally
that has meant problems with process, but the statutes
are not exactly clear. Section 7603(c)(2)(a)(i) defines the
TAS mission as ‘‘assist[ing] taxpayers in resolving prob-
lems with the Internal Revenue Service.’’ The statute does
not say problems with what. Section 6811 provides that a
TAO can order the IRS to ‘‘to cease any action, take any
action as permitted by law, or refrain from taking any
action, with respect to the taxpayer under . . . (D) any
other provision of law which is specifically described by
the National Taxpayer Advocate in such order.’’62 That
statute does not seem to place a limitation on ‘‘any other

55NTA, ‘‘Fiscal Year 2006 Objectives Report to Congress,’’ at
7-8, Doc 2005-14572, 2005 TNT 131-18.

56NTA, ‘‘2005 Annual Report to Congress,’’ at 78 (Jan. 2006).
57See Dustin Stamper, ‘‘Private Debt Collection an ‘Exercise

in Futility’ Despite IRS’s Best Efforts, Olson Says,’’ Doc 2006-
8920, 2006 TNT 89-1.

58NTA, ‘‘2006 Annual Report to Congress,’’ at 34-61.

59See also Olson’s ‘‘Status Updates’’ in the NTA, ‘‘2007
Annual Report to Congress,’’ at 411, and the 2008 NTA Annual
report supra note 22, at 328.

60See Gary Guenther, Congressional Research Service Report
‘‘The Internal Revenue Service’s Private Tax Debt Collection
Initiative: Current Status and Issues for Congress,’’ Doc 2009-
10840, 2009 TNT 90-13.

61Based solely on my experiences with bureaucracies, I
would hazard a guess that some key proponents of the program
were no longer in the decisional structure.

62Section 7811(c) provides in full that a TAO can:
require the Secretary within a specified time period —

(1) to release property of the taxpayer levied upon, or
(2) to cease any action, take any action as permitted by
law, or refrain from taking any action, with respect to
the taxpayer under —

(A) chapter 64 [26 U.S.C. sections 6301 et seq.] (relating
to collection),
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provision of law.’’ It might well be read as authorizing
the NTA to issue a TAO ordering the IRS to abate an
assessment, for example, when the NTA believes the
assessment reflects a substantive error (that a hobby
activity was really engaged in for profit, for example). As
I show in the history recounted above, however, the NTA
and the TAS help with process problems. They do not
operate the machinery of tax administration. They are the
consultants, the critics, the fixers; they are there to solve
problems taxpayers encounter with the machinery, either
at the retail or wholesale level.

The TAS is constantly pulled, however, into substan-
tive decisions. It does not take a great leap of imagination
to see that taxpayers may have a problem that causes a
hardship not only with errant processes but also with IRS
personnel who make substantive errors in their determi-
nations about the amount or collectability of tax liabili-
ties. Experienced practitioners well know that the best
way to avoid an unfavorable substantive decision is to
get the matter before another decision-maker, whether
one up the chain of command or outside the chain of
command. The converse is equally true; a group manager
might well alter or reverse a favorable decision made by
an IRS examiner, for example.

The power tension arises from this ambiguity between
process and substance, the silence of the statutes, and the
existence of other IRS components. How is the NTA’s
power to be balanced with the power of other internal
IRS components that have long functioned to provide
substantive, or technical, review of liability and collection
decisions? Historically, the main component within the
IRS that reviewed and corrected substantive errors has
been the Office of Appeals, created administratively as
part of the Reorganization Plan No. 1 of 1952 so taxpay-
ers could receive competent and unbiased technical re-
view of audit determinations with which they disagreed,
without having to litigate.63 Appeals has traditionally
been staffed by senior examiners who traditionally func-
tioned as ‘‘super reviewers.’’64 That is, Appeals does not
conduct examinations but only provides an independent
administrative review of examinations already com-
pleted. If Appeals officers believe that an administrative
file does not support a proposed deficiency, the IRM
instructs them to return the case file to the examination

function and conduct a new examination.65 Equally im-
portant, the main role of Appeals has been to give
technical review to liability decisions.

Until RRA ’98, there was little opportunity for the
NTA to clash with Appeals. Appeals generally had juris-
diction over preassessment tax liability determinations
and the advocate’s office dealt mostly with postassess-
ment issues. Because both offices operate in (mostly)
different spheres, there was rarely an opportunity for
direct conflict. Nor was there any managerial structure
up the chain of command to support a PRO who dis-
agreed with an Appeals determination (remember, the
PROs reported directly up the normal chain of com-
mand).

The RRA ’98 legislation exacerbated the power tension
by dramatically expanding Appeal’s jurisdiction to in-
clude review of tax collection determinations and, at the
same time, creating the TAS as a separate organization
within the IRS and increasing its powers as well. 66 So
now there was not only ample opportunity for conflicts
to arise, but also a new institutional player to promote its
agenda.

In RRA ’98 Congress created CDP procedures to
protect taxpayers against inappropriate collection deci-
sions by field IRS employees (which was the perceived
abuse). Congress put the review power in the Office of
Appeals, not the TAS. Sections 6330 and 6320 give
Appeals the power to review the substance of proposed
collection decisions and to prevent improper decisions.
Section 6330(c) says that before the IRS can issue its first
levy, the taxpayer can ask Appeals for a CDP hearing in
which Appeals must (1) decide whether the IRS has
complied with applicable laws, (2) allow the taxpayer an
opportunity to raise any issue relevant to the collection
action, and (3) ensure that the collection actions subject to
review balance the need for efficient collection of taxes
with the legitimate concerns of the taxpayer that the
collection actions be no more intrusive than necessary.
The statute thus establishes an administrative review
process whereby Appeals determines the appropriate-
ness of collection actions.

During the tenure of the first NTA, W. Val Oveson, a
question arose about what should happen when the TAS

(B) subchapter B of chapter 70 [26 U.S.C. sections 6871
et seq.] (relating to bankruptcy and receiverships),
(C) chapter 78 [26 U.S.C. sections 7601 et seq.] (relating
to discovery of liability and enforcement of title), or
(D) any other provision of law which is specifically
described by the National Taxpayer Advocate in such
order.

63Through regulations (26 C.F.R. 601.106) DOs (DO Nos. 60
(Rev. 7) (5-5-94), 66 (Rev. 15) (1-23-92), and 225 (Rev. 1) (10-31-
87)), the commissioner delegated closing and compromise au-
thorities (sections 7121 and 7122) so that the decisions of
Appeals will be binding on the IRS.

64See Judge Chiechi’s review of section 7521’s legislative
history in Keene v. Commissioner, 121 T.C. 8 (2003), Doc 2003-
16246, 2003 TNT 131-10, which explains how the Office of
Appeals historically performed its job.

65IRM section 8.2.1.6 (01-18-2007) requires an Appeals officer
to ‘‘Do a preliminary review as soon as possible to determine
whether to return the Pre-90-Day case to the originating Exami-
nation function.’’ If the case requires further significant action or
could probably have been disposed of without referral to
Appeals, it is returned without delay. Appeals Officers do not
act as investigators or examining officers, but are not precluded
from requesting additional information or evidence if required.
However, Appeals will not accept a case if it must obtain
substantial additional information or evidence: While this lan-
guage is written for ‘‘nondocketed’’ cases, IRM section 8.2.1.1
provides that the entire chapter applies to all types of cases in
Appeals unless another chapter contains more specific contrary
instructions.

66The IRS had, before 1998, used Appeals to review some
collection issues in the collection appeals program (CAP). It may
well have been this modest program that Congress inflated into
CDP.
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disagreed with the judgment of an Appeals officer re-
garding a CDP determination? Oveson asked for author-
ity to issue a TAO to assist the taxpayer with the problem
of an erroneous Appeals decision?67 After much debate,
Oveson lost the internal battle and the door was closed.
But a closed door is not a locked door, and the ambiguous
statutes and the potential for overlap between the TAS
and Appeals, especially on collection issues, remains to
this day.

As with the viewpoint tension, Olson has navigated
this issue with finesse. Again, she correctly identified the
issue at the start of her tenure:

‘‘It’s interesting to me that you’re focusing on the
taxpayer assistance orders,’’ Olson added, ‘‘because
I find that that may be the most obvious source of
power — but it’s not going to be the one that
changes the system. The one that’s going to change
the system itself is the power of the advocate
service’s annual report,’’ Olson said. ‘‘I want my
local advocates to be true advocates,’’ Olson added.
‘‘I want them to be persuaders. I want them to be
spokespeople. And I want them to be voices for the
taxpayer.’’68

True to her word, Olson has not tried to wield the TAO
hammer except as a last resort. Instead, she has focused
the TAS resources on engagement and persuasion. To
avoid using TAOs, Olson has administratively crafted a
tool called the Operations Assistance Request (OAR). Just
like informal document requests are the precursor to a
summons, so OARs are precursors to TAOs. If the IRS
component ignores or disagrees with the OAR, it can
morph into a TAO.

And, of course, Olson puts out those beefy annual
reports. Those reports reflect her belief that the best path
to change is to make the case for change. Repeatedly. For
years. And she does not give up. That’s a good thing. As
those of us in the world of teaching quickly learn, one
must repeat oneself many times for the point to be made
more generally.69 Her repeated discussions of the private
collection program are excellent examples: Each becomes
richer with more rigorous analysis and better studies. An
impressive number of NTA recommendations have been
introduced into various bills.70 Some have even passed,
the most notable of which is probably the changes to
section 152’s definition of ‘‘dependant.’’

The power tension is not just about power clashes,
however. There is also the issue of power vacuums. That
is, just as IRS components might struggle to deny power
to the TAS, so might they inappropriately cede power to
the TAS. One unhappy result of RRA ’98 has been the
disempowerment of line employees. That is, RRA ’98 was

built on a foundation of deep distrust of IRS personnel.
One saw that in the hearings. One sees that in multiple
RRA ’98 provisions that elevated the IRM from a mere
processing handbook to a set of biblical commandments.

Take, for example, RRA 98’s section 1203.71 Section
1203 provides that an IRS employee shall be terminated if
the employee engages in any 1 of 10 proscribed behav-
iors, the deadly sins. The sixth deadly sin is committing
‘‘violations of the Internal Revenue Code of 1986, Depart-
ment of Treasury regulations, or policies of the Internal
Revenue Service (including the Internal Revenue Manual)
for the purpose of retaliating against, or harassing, a
taxpayer, taxpayer representative, or other employee of
the Internal Revenue Service.’’ (Emphasis supplied.) Oh,
sure, as lawyers we know that violating the IRM will not,
by itself, get an employee fired. But try telling employees
that. No, from their point of view violating the IRM is a
big step on the path to perdition.

Other statutes also enshrine the IRM with a golden
glow. For example, section 7811 (the statute authorizing
TAOs) provides that when ‘‘any Internal Revenue Service
employee is not following applicable published admin-
istrative guidance (including the Internal Revenue Manual),
the National Taxpayer Advocate shall construe the factors
taken into account in determining whether to issue a
Taxpayer Assistance Order in the manner most favorable
to the taxpayer.’’72

As a result, IRS line employees are more rulebound
than before RRA ’98. And the stove-piping of functions
by type of taxpayer has further isolated IRS functions
from one another. But the discretion to break the rules is
still there — in the TAS. So if a campus line employee
decides to reject an OIC by applying the rules of the
statute, as translated into more rules by regulation, and
as translated into yet more rules by the IRM, that is not an
individual employee making an individualized decision
— it is a cog in the tax collection machine applying a rule
to reach a result. The discretion to reapply the rule or
break the rule is lodged in the TAS. Even when breaking
the rule means just recognizing that application of the
rule causes an unneeded hardship to the taxpayer, IRS
employees are simply not empowered to make those
decisions. Even the Office of Appeals will sometimes let
the rules overcome its better judgment.73

67See Amy Hamilton, ‘‘Top IRS Officials Debate Scope of
Taxpayer Advocate’s Authority,’’ Tax Notes, Dec. 20, 1999, p.
1502, Doc 1999-39279, or 1999 TNT 241-1.

68See supra note 51.
69As you, dear reader, might well think I do in my articles.
70The TAS Web site lists some of them here: ‘‘National

Taxpayer Advocate Legislative Recommendations Introduced in
the 108th Congress.’’ See http://www.irs.gov/pub/irs-utl/
recommendations2003.pdf.

71RRA ’98 P.L. 105-206, section 1203, 112 Stat. 720. Congress
slightly modified the statute in P.L. 108-357, section 881(d), 118
Stat. 1627 (2004), but the provision I quote remains the same.

72Section 7811(c)(3) (emphasis supplied).
73For one recent sad example, see Vinatieri v. Commissioner,

133 T.C. No. 16 (Dec. 23, 2009), Doc 2009-28069, 2009 TNT 244-20
(Tax Court found CDP determination to proceed with levy an
abuse of discretion when Office of Appeals accepted taxpayer’s
claim that a wage levy would leave her without money to pay
basic living expenses but decided to proceed with levy anyway
because the IRM would not allow the taxpayer a collection
alternative because she could not prove she had filed her return
for one year in the recent past). See IRM section 5.14.1.4.1(4)-(6)
(Sept. 26, 2008) (installment agreements); section 5.8.3.13(1), (2),
(4) (Sept. 23, 2008) (OIC); section 5.16.1.1(5) and (6), and section
5.16.1.2.9(8) (May 5, 2009) (currently not collectible); section
5.1.11.2.3 (June 2, 2004) (general collection procedures).
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Rulebound IRS employees are more likely to say ‘‘not
my job’’ when presented with a situation when applica-
tion of the rules causes a hardship. That was one of the
great errors of those who wrote the RRA ’98: They
thought taxpayers get abused when individual IRS em-
ployees break the rules, including those in the IRM. Quite
to the contrary, most taxpayers suffer hardships and
problems as a result of the rules being applied strictly
and unthinkingly to their situations. Olson recognizes
this power vacuum problem. In her 2010 objectives
report, she notes the problem this way:

As TAS becomes more effective in advocating for
taxpayers, however, it runs the risk of being viewed
as the first point of contact from taxpayers with
problems, thereby relieving the IRS of its respon-
sibility to solve problems itself. That is a result we
must work to prevent because notwithstanding
TAS’s mission, the IRS has the primary and core
responsibility for resolving taxpayer problems and
improving its systems. . . . [I]n surprisingly many
instances, the cases TAS receives from the IRS could
as easily, and sometimes more easily, be resolved by
the IRS employees themselves.74

This attitude of ‘‘not my job’’ creates a power vacuum
where instead of solving the problem up front, the IRS
line employee passes the buck to the TAS. This is, in a
sense, the price of success for TAS.

C. The Future
The relationship of the NTA and the TAS with the IRS

is not set in stone. It can change, for better or worse. Here
are two thoughts on what changes should be sought and
what changes should be avoided.

First, the symbolic value of the TAS as independent
from the IRS should not be overlooked or discounted.
The TAS is symbolic of the government’s commitment to
‘‘do right’’ by citizens. In an adversary system, the
symbol of justice is the courthouse. Tax administration is
not an adversarial system and promising taxpayers jus-
tice through adversarial proceedings in court is perni-
ciously misleading. However wrong the RRA ’98
taxwriters were about CDP, however, they mostly got the
symbolism right regarding the TAS. Giving the TAS
separate phone numbers, separate e-mails, and separate
fax numbers all helps symbolize the TAS’s independence
from the IRS. Giving the TAS an independent managerial
structure gives substance to the form.

The current NTA has a wonderful feeling for the
importance of the symbolism of separation. One sees it in
the rhetoric she employs in her reports to Congress. For
example, she refers to the operational components of the
IRS as simply ‘‘the IRS,’’ thus dividing the world into
‘‘the IRS’’ (them) and ‘‘the TAS’’ (us).

Another example of Olson’s creativity for symbolic
gestures was her proposal some years ago for Congress
to endow the TAS with the authority to order ‘‘apology
payments’’ of up to $1,000 to taxpayers. What a great
idea! Even the symbol of an apology is important. The

British Inland Revenue does it. So does the Australian
Tax Office. Why shouldn’t the IRS? Only we would do it
the American way — with money added.

But independence can be taken too far. My second
thought is that RRA ’98 went too far in actually separat-
ing TAS from the IRS. Early taxpayer representatives
gleefully viewed the TAS as a shadow IRS: In one
interview, a prominent enrolled agent, William Steven-
son, said that the practitioner organizations he belonged
to ‘‘see the Taxpayer Advocate Service as our agency
within the agency.’’75 That is not a structurally sound
system. The TAS can never have the personnel necessary
to duplicate IRS line employee jobs. TAS employees are
not the only humans in the system. Taxpayer problems
must instead be solved both by training and empowering
line IRS employees. The TAS mind-set must be better
integrated into line personnel. Olson herself has consis-
tently noted the dangers of the TAS becoming a shadow
IRS and how IRS employees ‘‘shrug’’ cases onto the TAS
that they should work themselves. That is part of the
power problem — enabling the TAS to help taxpayers but
not at the expense of enabling IRS employees to do the
same.

Too much independence creates another challenge as
well. To be most effective, local advocates must have a
thorough understanding of the system and, more impor-
tantly, of the employees who run the system. The more
informal and trusting the relationship between local case
advocates and local operational employees — whether
‘‘local’’ means a field office or a campus — the better
taxpayers can be helped out of trouble when caught up in
the system. The constant challenge for TAS employees in
the field is to keep healthy connections with their IRS
counterparts, including the attorneys in Office of Chief
Counsel.76 To do that, all employees must be continually
trained to understand the proper role of TAS: to solve the
problems inherent in automated processes. TAS is to fix
the problem, not the blame. It is quite unclear to me
whether folks inside the IRS or TAS seem to realize and
value that role. Making the TAS/IRS employee relation-
ships work requires much more than a once-a-year
campfire exercise singing Kumbaya. It requires a true
sense of integration that the very independence man-
dated by Congress threatens to override.

74NTA, ‘‘Fiscal Year 2010 Objectives Report,’’ supra note 37, at
viii.

75Amy Hamilton, ‘‘‘Outsiders’ Should Play Integral Role in
IRS Reform, Oveson Says,’’ Tax Notes, Aug. 28, 2000, p. 1073, Doc
2000-22125, 2000 TNT 166-1.

76I have in mind here a story from a Low Income Tax Clinic
where the IRS had seized the funds in a joint bank account. The
RO refused to release the funds traceable to the non-liable
spouse, claiming that if the liable spouse could withdraw it, the
IRS could keep it. That, of course, is contrary to the Supreme
Court’s decision in United States v. National Bank of Commerce,
472 U.S. 713 (1985). The IRS can seize the entire amount but may
only keep those funds belonging to the liable taxpayer. Knowing
the proper rule, the Clinic sought the help of the local taxpayer
advocate who consulted a ‘‘subject matter expert’’ who agreed
with the RO! The local advocate refused to consult with Office
of Chief Counsel, apparently believing that Office of Chief
Counsel worked for ‘‘them’’ and not for ‘‘us.’’
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Finding the right power balance might be helped if
there were some way to rotate TAS employees back into
IRS line operations and take senior IRS line employees
into TAS. But the needed integration will be difficult as
long as the IRS management is bound and gagged by
statutory command on how to manage the agency. Con-
gress needs to release some of those bonds, particularly
those that make the IRM something it was never in-
tended to be and should never be: a follow-at-all-costs
document.

Similarly, the statutory restrictions on appointment of
the NTA go too far and should be relaxed. Part of Olson’s
success is that she has stuck it out. As stated earlier, the
secret to success in a bureaucracy is often just a matter of
outlasting those who oppose you. More importantly,
however, longer tenure gives one an opportunity to learn
the players, create support groups, form alliances, learn
how various systems work and, most importantly, de-
velop a sense of history. The idea that someone from
within senior management of the IRS cannot be an
effective NTA is flat wrong. Likewise, the idea that an
NTA cannot take her perspective into IRS operations is
flat wrong. The danger those provisions seek to avoid is
having the NTA position be just another senior IRS
position. I agree that is a danger, but relaxing either the
two-year prior association rules or the five-year postap-
pointment association rules would avoid the danger
equally well and would allow either a senior IRS man-
ager to bring that experience to the TAS or will allow a

long-serving NTA to take that experience and reform
mind-set into an operations division.

D. Conclusion
Our current NTA will have been on the job for nine

years come March. When Oveson (the first NTA) left after
less than two years and before he had planned to leave,
many practitioners were worried. ‘‘I don’t see anybody
on the horizon willing to take the punishment he’s
absorbed on the job,’’ said one.77 ‘‘One thing is clear: the
next National Taxpayer Advocate will have some big
shoes to fill,’’ said another.78 Pam Olsen ‘‘said she would
like to see a clone of Oveson appointed as the new
advocate.’’79

Nina Olson is no clone. But she has more than filled
the shoes, while approaching the job very differently
from Oveson. As Olson continues to stick it out through
this new year and hopefully many years to come, she will
continue to score victories, not in the narrow sense of
relieving individuals or groups of taxpayers from hard-
ships, but in the larger sense of making the entire
inquisitorial system of tax administration function more
smoothly, more humanely, and more successfully. That
should be everyone’s resolution.

77Id. (quoting William Stevenson).
78Id. (quoting Mark Murphy).
79Id.
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