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ENVIRONMENTAL LAW

Introduction

Frank F. Skillern*

The environmental litigation before the Fifth Circuit this last
term forced the court to address several questions left unanswered
by federal environmental legislation. One question under the Na
tional Environmental Policy Act of 1969 (NEPA)I is whether a court
can review the substantive merits of an agency's decision or whether
it is limited in its review to the Act's procedural requirements of
filing an environmental impact statement on federal actions that
significantly affect the quality of the human environment.2 Another
question under NEPA is how should environmental amenities be
valued and used in the agency's cost/benefit ratio that is used to
decide to proceed with a project. Unanswered questions under the
Clean Air Act3 include what standard of review should the federal
circuit courts of appeal apply when reviewing the Environmental
Protection Agency's (EPA) action on a state implementation plan
and whether a state may grant pollution source variances from the
national air quality standards. A recurring problem for the courts
with NEPA is applying it to federal projects that were congression
ally funded and partially completed prior to the adoption of NEPA.
The Fifth Circuit confronted each of these questions last term.

The state of flux in the environmental law area was vividly
illustrated in the protracted litigation of San Antonio Conservation
Society v. Texas Highway Department. 4 In 1971 the Supreme Court
denied certiorari in the Texas Highway Department case,5 but later
the same term the Court decided Citizens Committee to Preserve
Overton Park, Inc. v. Volpe. 6 In Overton Park the Court held that
judicial review under the Administrative Procedure Act (APA) was
proper and that the Secretary of Transportation's decision to build
a federal interstate highway through a city park could be reviewed

•Associate Professor of Law, Texas Tech University; A.B., University of Chicago, 1964;
J.D., University of Denver, 1966; LL.M., University of Michigan, 1969.

1. 42 U.S.C. §§ 4331 et seq. (1970).
2. [d. at § 4332.
3. 42 U.S.C. §§ 1857 et seq. (1970).
4. 496 F.2d 1017, 6 BNA 1 Env. Rptr. 1881 (5th Cir. JulY,1974).
5. 400 U.S. 961 (1970).
6. 401 U.S. 402, 2 BNA ENV. RPTR. 1250 (1971).
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under section 4(0 of the Department of Transportation Act. Subse
quently in Texas Highway Department the Fifth Circuit, after re
mand to the trial court, held that the Secretary of Transportation
must comply with section 4(0 and NEPA before building a portion
of a federal highway through Brackenridge Park in San Antonio.7

The courts held that compliance with the federal acts was required
even though the state of Texas was willing to finance the entire
portion of the highway through the park in an effort to make it
nonfederal. 8

The matter was next considered by Congress. Its reaction was
to make the San Antonio project exempt from NEPA. Although it
has been argued that many projects, and even agencies' actions such
as those of the Atomic Energy Commission, should be exceptions to
NEPA's impact statement requirement, only one other time has
Congress made an exception; that single exception was the Trans
Alaskan pipeline. Congress in section 154 of the Federal-Aid High
way Act of 1973 withdrew all funding for the San Antonio Park
segment, declared it ineligible for federal-aid highway funds, and
terminated the contractual relationship between Texas and the fed
eral government with respect to the expressway. Nonetheless, the
conservation group argued that NEPA still applied because the park
portion was interdependent on other parts of the highway that were
federally funded. The lower court's rejection of that argument was
affirmed by the Fifth Circuit on the basis that to accept it would
render the congressional action in section 154 meaningless.s

Although the federal Clean Air Act expressly authorizes review
by federal courts of appeals of approval of state implementation
plans by the EPA,1O it does not state what the basis of review shall
be. In Texas u. EPAII this issue was presented. The EPA had disap
proved a portion of the Texas implementation plan because it would
not achieve the national air quality standards; it then promulgated
its own regulations that would assure attainment of the national
standards. Following decisions by other circuits, the court decided

7. 446 F.2d 1013, 2 BNA ENV. RPTR. 1871 (5th Cir. 1971).
8. [d.
9. San Antonio Conservation Soc'y v. Texas Highway Dept., 496 F.2d 1017, 6BNA ENV.

RPTR. 1881 (5th Cir. JulY,1974).
10. 42 U.S.C.A. § 1857h-5(b)(1) (Supp. 1975) provides in substance that a petition for

review of the Administrator's action in approving or promulgating any implementation plan
under section 1857c-5 of this title or section 1857c-6(d) of this title, may be filed only in the
United States Court of Appeals for the appropriate circuit. Any such petition shall be filed
within 30 days from the -date of such promulgation or approval, or after such date if such
petition is based solely on-grounds arising after such 30th day.

11. 499 F.2d 289,6 BNA ENV. RPTR. 1897 (5th Cir. Aug.,1974).
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that the three-pronged test of Overton Park would apply.'2 It then
held that the EPA had the authority to, and did properly, disap
prove the Texas implementation plan and that the EPA regulations
to assure compliance with the national standards were not arbitrary
or capricious.

Differences of judicial opinion were evident in Natural Re
sources Defense Council, Inc. v. EPA,13 In that case the Natural
Resources Defense Council, Inc. (NDRC) sought review of the Geor
gia implementation plan. Although several provisions of the plan
were challenged,14 one particularly controversial section permitted
Georgia to grant variances from the required standard if a pollution
source economically or technologically could not meet the stan
dards. The issue was whether a state plan could authorize variances
for reasons other than those stated in the federal act,15 The Fifth
Circuit determined the Act and its legislative history were clear in
their mandate of nondegradation of existing clean air; postpone
ment or variance from standards could be allowed, but only by the
EPA in limited situations. 16

Although in a series of cases by the NDRC to review state
implementation plans the circuit courts of appeals have examined
the same Act and legislative history, they have reached conflicting
results on the issue of state-granted variances. The Fifth Circuit

12. [d. at 296, 6 BNA ENV. RPrR. at 1897. The court states that the pertinent inquiries
from Overton Park are:'

... (1) whether the action was within the scope of the agency's authority; (2)
whether the agency conformed to procedural requirements; and (3) whether the
agency decision was "arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law."

[d.
13. 489 F.2d 390,6 BNA ENV. RPrR. 1248 (5th Cir. Feb.,1974).
14. Other provisions challenged included ones dealing with "confidentiality of secret

trade information," utilizing the "tall stack" control strategy, and allowing state officials to
consider economic impact and technological feasibility in enforcing the plan. [d. at 393, 6
BNA ENV. RPfR. at 1249.

15. The Georgia plan authorized variances "if strict compliance ... is inappropriate"
due to factors beyond the requesting parties control, if "strict compliance would result in
substantial curtailment or closing down of ... businesses, plants, or operations," or if "spe
cial circumstances [might] render strict compliance unreasonable, unduly burdensome, or
impractical." Texas v. EPA, 489 F.2d 398, 6 BNA ENV. RPrR. 1253 (5th Cir. Feb.,1974).

16. The federal Clean Air Act allows "postponement of compliance" only upon request
by a governor of a state and a finding by the EPA Administrator that good faith efforts to
comply have been made, the necessary technology and alternative control methods ar!Jl~t_,

or have not been, available long enough for use, alternatives will minimize the source's effect
on public health, and "the continued operation of such source is essential to national security
or to the public health or welfare." Even after these findings, the postponement can only be
for 1 year. 42 U.S.C.A. § 1857c-5(0(1)(A}-(D) (Supp. 1975).
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rejected the interpretation of the First Circuit l7 (later followed by
the Eighth and Second Circuits), 18 and a very recent opinion by the
Ninth Circuit adopts even a third interpretation. 19 Obviously this
conflict among the circuits presents practical problems for the EPA
in approving implementation plans and enforcing already approved
plans. The Fifth Circuit opinion is on appeal to the United States
Supreme Court on the variance issue. 2o

An obstacle to resolution of the issue in NDRC was raised by
the United States Supreme Court at oral argument,21 On its own
motion the Court requested briefs on the issue of NDRC's standing
to sue. The standing questions may have been prompted by a deci
sion of the Tenth Circuit denying the NDRC standing to review the
EPA's approval of the Arizona implementation plan because it did
not allege economic or other injury in fact to itself or its members. 22

Even though the standing issue had not been raised by the parties
or the court in the first three NDRC cases and was not factor in the
Fifth Circuit's opinion, it appears that the Supreme Court may be
considering another decision on standing in environmental litiga
tion. 23 Even if the Court should decide the standing issue adversely
to NDRC, the Court could reach the merits of the variance issue
because some Georgia residents were also joined as plaintiffs. 24

Hence, the conflict among the circuits should be resolved this term.
Sierra Club v. Callaway25 presented the Fifth Circuit with the

problems of applying NEPA to an on-going project and evaluating
environmental amenities for use in the cost/benefit ratio. The trial
court, in a 100-page opinion, enjoined the Trinity River Project until

17. Natural Resources Defense Council, Inc., v. EPA, 478 F.2d 875, 5 BNA ENV. RPTR.
1879 (1st Cir. 1973). (state-granted variances allowed before, but not after, the date for
mandatory attainment of national standards).

18. Natural Resources Defense Council, Inc. v. EPA, 483 F.2d 690, 5 BNA ENV. RPTR.
1917 (8th Cir. 1973) and Natural Resources Defense Council, Inc. v. EPA, 494 F.2d 519, 6
BNA ENV. RPI'R. 1475 (2d Cir. 1974).

19. Natural Resources Defense Council, Inc. v. EPA, 7 BNA ENV. RPTR. 1181 (9th Cir.
1974) (minor variance by state any time).

20. 5 BNA ENV. RPTR.-CURR. DEV. 1391, 1391-92 (Jan. 10, 1975).
21. 5 BNA ENV. RPTR.-CURR. DEV. 1430, 1430-31 (Jan. 17, 1975).
22. Natural Resources Defense Council, Inc. v. EPA, 481 F.2d 116, 5 BNA ENV. RPTR.

1509 (1Oth Cir. 1973).
23. See Note 21 supra. Major decisions on standing to sue in environmental litigation

have been rendered by the United States Supreme Court in Sierra Club v. Morton, 405 U.S.
727. 3 BNA ENV. RPI'R. 2039 (1972) and United States v. Students Challenging Regulatory
Agency Procedure, 412 U.S. 669, 5 BNA ENV. RPTR. 1449 (1973).

24. Natural Resources Defense Council, Inc. v. EPA, 489 F.2d 390, 6 BNA ENV. RPTR.
1248 (5th Cir. Feb.,1974);

25. 499 F.2d 982, 6 BNA ENV. RPTR. 2080 (5th Cir. Aug.,1974).
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an environmental impact statement was prepared.26 The Fifth Cir
cuit reversed because Congress, by periodically appropriating funds
for the Wallisville portion of the whole project that was 70 percent
complete, indicated its approval of that section and removed it from
judicial scrutiny.27 Hence, work on the Wallisville portion could
continue.

Notwithstanding its reversal (an apparent defeat for environ
mentalists), the Fifth Circuit rendered an important opinion con
cerning environmental impact statements. The court held that the
cost/benefit ratio in the statement must reflect environmental, as
well as other, costs and benefits. The court did not indicate, how
ever, the extent of judicial review of an agency's use of the
cost/benefit values. The Sierra Club had argued that a specific for
mula be required.

The Fifth Circuit in Environmental Defense Fund, Inc. v.
Corps of Engineers28 was asked again to apply NEPA retroactively
to a project begun before adoption of the Act. Moreover, the court
was asked to review the merits of the agency decision to continue
the project. The Fifth Circuit adopted the test other circuits have
used to determine when an agency has complied adequately with
NEPA.29 That test is "good faith objectivity" of the agency in its
efforts to measure and evaluate environmental factors. The particu
lar challenge to the Corps' compliance with NEPA was that, be
cause the project had been funded and begun prior to NEPA, the
Corps' impact statement merely was perfunctory and reflected prej
udices based on its earlier work and decisions. After examining the
record and the statement, the court concluded the Corps had com
plied with NEPA "to the fullest extent possible," as the Act re
quires.

The significant holding in the Environmental Defense Fund
(EDF) case is the court's finding that the substantive merits of the
agency decision to proceed with the project are subject to judicial
review under NEPA and APA. The court adhered to prior determi
nations by the Fourth, Eighth, and District of Columbia Circuits30

26. Sierra Club v. Froehlke, 359 F. Supp. 1289, 5 BNA ENV. RPTR. 1033 (S.D. Tex.
1973).

27. See Note 25 supra. The court first required revisions to the environmental impact
statement on the Wallisville Project before work on it continued.

28. 492 F.2d 1123, 6 BNA ENV. RPrR. 1513 (5th Cir. Apr.,1974).
29. E.g., Environmental Defense Fund, Inc. v. Corps of Eng'rs, 470 F.2d 289, 4 BNA

ENV. RPTR. 1721 (8th Cir. 1972).
30. Conservation Council v. Froehlke, 473 F.2d 664, 4 BNA ENv. RPTR. 2039 (4th Cir.

1973); Environmental Defense Fund, Inc. v. Froehlke, 473 F.2d 346,4 BNA ENV. RPTR. 1829
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that NEPA does provide "substantive law to apply" within the
meaning of APA and allows review of the merits of the decision to
proceed. The court expressly rejects dicta in two of its earlier deci
sions, Save Our Ten Acres v. Kregefl l and Hiram Clarke Civic Club,
Inc. v. Lynn,32 in which the court seemed to take the position that
NEPA only had procedural requirements. The court also rejects the
Ninth and Tenth Circuits' interpretation of NEPA that there are
only procedural requirements. 33

The Tombigbee Waterway, the Trinity River Project, and the
San Antonio Expressway involved situations in which the court was
asked to apply NEPA retroactively to ongoing projects. In each
instance the project had pre-NEPA congressional appropriations
and construction work. In applying NEPA under these circumstan
ces the court seems to acknowledge that a different standard of
review and compliance with NEPA applies than would apply if the
project had not yet been started. The court seems to find a middle
ground by requiring compliance insofar as is practicable, while ac
knowledging that in some cases the prior work and legislative action
must influence not only the agency's, but also the judiciary's deci
sion on review as well.

The Fifth Circuit in its interpretation of the Clean Air Act
seems willing to go forward with resolution of difficult issues in a
progressive manner. It stands alone in its interpretation of permissi
ble variances under the Clean Air Act. By allowing variances or
postponements only in limited cases the court may be demanding
early compliance with national air quality standards. Its decision
alone among the circuits stands as the one that is consistent with
the nondegradation policy of the Clean Air Act that was reinforced
in Sierra Club v. Ruckelshaus, 34 which was affirmed sub nom. by an
equally divided Supreme Court in Fri v. Sierra Club. 35 Even so, the
question of nondegradation under the Clean Air Act is rising once
again to haunt the federal courts and the EPA. In recent regulations
the EPA has indicated that it will approve state implementation
plans that permit degradation of already clean air to the level of the

(8th Cir. 1972); Calvert Cliffs' Coordinating' Committee v. AEC, 449 F.2d 1109, 2 BNA ENV.
RPm. 1779 (D.C. Cir. 1971).

31. 472 F.2d 463, 4 BNA ENV. RPm. 1941 (5th Cir. 1973).
32. 476 F.2d 421, 5 BNA ENV. RPm. 1177 (5th Cir. 1973).
33. Environmental Defense Fund, Inc. v. Corps of Eng'rs, 492 F.2d 1123, 1139, 6 BNA

ENV. RPm. 1513, 1523 (5th Cir. Apr.,1974).
34. 344 F. Supp. 253, 4 BNA ENV. RPm. 1205 (D.D.C. 1972).
35. 412 U.S. 541, 5 BNA ENV. RPm. 1417 (1973).
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national air quality standards.38 Those regulations almost certainly
will be challenged in court by environmentalists.37 The nondegrada
tion issue is also involved in the NDRC case currently on appeal to
the Supreme Court. Basically the problem is whether "polluter ha
vens" can exist in regions of clean air where a source can pollute up
to the national standard or whether a state must achieve the stan
dard by limitations on pollutants that can be emitted into the air
regardless of where the source is located. What at first glance
seemed to be a legislative or executive problem for an agency
setting seemed to be a legislative or executive problem for an agency
-setting a standard-is fast becoming a judicial issue for resolution
by the courts.

The Fifth Circuit addressed the issue of appropriate relief
under NEPA in a suit to enjoin federal termination of the Cross
Florida Barge Canal project. The lower court in Canal Authority v.
Callaway38 granted a preliminary injunction to prevent lowering of
the water level of Lake Ocklawaha; the lowering was sought by
federal officials to prevent continued flooding of trees in the lake.
The trial court required the defendants to prove that the prelimi
nary injunction should not issue; the Fifth Circuit reversed. The
court held that the plaintiff must establish four prerequisites before
the extraordinary injunctive relief could be granted: "(1) a substan
tiallikelihood that plaintiff will prevail on the merits, (2) a substan
tial threat that plaintiff will suffer irreparable injury if the injunc
tion is not granted, (3) that the threatened injury to plaintiff out
weighs the threatened harm the injunction may do to defendant,
and (4) that granting the preliminary injunction will not disserve
the public interest."3D On each of these requirements the plaintiff
must sustain the burden of proof. The court alsoinoted that NEPA
does provide an additional basis for injunctive relief, but that it does
not change the basic requirements for issuance of a preliminary
injunction. The court noted in passing that here the issuance of an
equitable injunction to the proponents of the Cross Florida Barge
Canal created an inequitable result of causing, rather than prevent
ing the irreparable environmental harm. The court considered this

36. "Proposed Environmental Protection Agency Regulations on Significant Air
Quality Deterioration," 5 BNA ENV. RPTR.-CURR. DEV. 540 (Aug. 23, 1974); 40 C.F.R. § 52 et
seq. (1974).

37. 5 BNA ENV. RPTR.-CURR. DEV. 506 (Aug. 23, 1974).
38. 489 F.2d 567, 6 BNA ENV. RPTR. 1801 (5th Cir. Feb.,1974).
39. [d. at 572,6 BNA ENv. RPTR. at 1803. A further analysis of the Circuit's holding in

Canal Authority v. Callaway is included in the Civil Procedure Survey; see Survey, p. 472
supra.
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result an inappropriate function of the preliminary injunction.
The Fifth Circuit's decision in Canal Authority is important for

its holding concerning burden of proof, requirements for issuing a
preliminary injunction, and factors to be considered in issuing a
preliminary injunction in environmental litigation. 40 The decision of
the trial court on the merits two weeks before the appellate decision,
however, may have rendered the preliminary injunction issue
moot. 41 The trial court decided, inter alia, that the preliminary in
junction should be permanent pending congressional action regard
ing the future of Lake Ocklawaha.42 Even though that decision may
avoid the preliminary injunction issue on remand, the appropriate
ness of injunctive relief under these circumstances remains ques
tionable.

Originally the government was enjoined from lowering the level
of the lake; it wanted to take that action because of the executive
order terminating the project. The trial court's decision on the mer
its, however, declared invalid the executive order of termination and
the executive impoundment of congressionally authorized funds for
the project. 43 Possibly the government will no longer want to lower
the water level of the lake, but merely cease further construction
work on the Canal until a satisfactory environmental impact state
ment is prepared for Congress as the trial court has required. 44 To
assure that this status quo would be maintained, however, the trial
court made the preliminary injunction permanent. "[T]he Canal
project still legally exists; the environmental, ecological and physi
cal conditions which have been created by the construction done
constitute a status quo having public values of its own; and an
indefinite lowering of the water level of the Pool will materially
affect that status, particularly its recreational uses and values."45
Interestingly, similar language, when given as justification for the
preliminary injunction, was expressly rejected by the Fifth Circuit
in Canal Authority.46 Further, the Fifth Circuit observed that the
drawdown would not cause irreparable harm to the present state of

40. The court not only reviewed in detail and rejected each factor considered by the trial
court; it also discussed what factors the trial court should consider in further proceedings.
Canal Authority v. Callaway. 489 F.2d 567,6 BNA ENV. RPTR. 1801 (5th Cir. Feb.,1974).

41. [d. at 578 n.5, 6 BNA ENV. RPTR. at 1808 n.5.
42. Canal Authority v. Callaway, 6 BNA ENV. RPTR. 1808, 1819-20 (M.D. Fla. 1974).
43. [d. at 1812-13. 1818-19.
44. [d. at 1818.
45. [d. at 1820.
46. Canal Authority v. Callaway, 489 F.2d 567, 573, 6 BNA ENV. RPTR. 1801, 1804 (5th

Cir. Feb.,1974).
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the Canal project if it easily could be regained simply by refilling
the lake. 47 Moreover, court noted that the drawdown would preserve
the semi-tropical nature and tree swamp ecology of the Oklawaha
River pending a decision on the Canal project. 48 In that situation the
issue is whether an agency should be enjoined from taking steps to
undo work already completed on the project when those steps have
a salutory effect of keeping more alternatives available to the deci
sionmaker. So stated, maximizing available alternatives for consid
eration by the decisionmaker (whether Congress, the Executive, or
an agency makes the final decision) seems more consistent with the
objectives ofNEPA49 than maintenance of a status quo that destroys
possible alternatives. If the Fifth Circuit's observations on the ef
fects of the injunction are correct, then the injunctive relief granted
by the trial court in its decision on the merits would seem as inap
propriate as its earlier issuance of a preliminary injunction that the
Fifth Circuit rejected in Canal Authority.

Not all cases this past year dealt with interpretation or applica
tion of newer environmental legislation. A private developer in Di
Vosta Rentals, Inc. v. Lee50 sought a dredge-and-fill permit under
the Rivers & Harbors Act of 189951 from the Corps of Engineers. He
purchased submerged lands that were in navigable waters and
planned to fill them and build an apartment building. The defen
dant denied the permit, and that decision was reviewed by a federal
district court that ordered the defendant to issue the permit.

The Fifth Circuit reversed. It held that the Corps' action on a
dredge-and-fill permit application was not subject to the "substan
tial evidence" rule of section 706(2)E of APA. The standard to be
applied was whether the denial was "arbitrary or capricious." The
court held it was not and relied in part on its earlier opinion in Zabel

47. [d. at 574,577,6 BNA ENV. RPrR. at 1804, 1807.
48. [d. at 570, 6 BNA ENV. RPrR. at 1801-02.
49. The importance of alternatives to fulfilling the objectives of NEPA is apparent in

the Act itself. The "action forcing" provisions ofNEPA require that an environmental impact
statement include"... alternatives to the proposed action." 42 U.S.C. § 4332(2)(C)(iii)
(1970). In addition the Act requires that". . . all agencies of the Federal Government shall
... study, develop, and describe appropriate alternatives to recommended courses of action
in any proposal which involves unresolved conflicts concerning alternative uses of available
resources." 42 U.S.C. § 4332(2)(0) (1970).

Several cases have concluded that the purpose of the requirements is to maximize alter
natives to the proposed action for consideration and possible selection by the decisionmaker.
See, e.g., Natural Resources Defense Council v. Morton, 458 F.2d 827, 3 BNA ENV. RPTR. 1558
(D.C. Cir. 1972).

50. 488 F.2d 674,6 BNA ENV. RPrR. 1029 (5th Cir. Nov.,1973).
51. 33 U.S.C. § 403 (1970).
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u. Tabb. 52 In Zabel the Fifth Circuit held that the Corps properly
considered ecological and environmental factors in deciding to grant
or deny a dredge-and-fill permit application.53 After reviewing the
whole record, the court took the unusual action of deciding the case
on the merits and remanded it with directions to dismiss the com
plaint.

Thus the Fifth Circuit confronted many difficult issues in envi
ronmental litigation this past year. Some of its decisions could be
termed progressive, and many were controversial. In some cases the
conflicting opinions among federal courts can only be resolved by
the United States Supreme Court. What portends to be an impor
tant decision by that Court on the Clean Air Act, and possibly the
issue of standing to sue, is a case now on appeal from the Fifth
Circuit. Other matters such as the valuation and use of environmen
tal amenities in the cost/benefit ratio and precisely how far a court
may go in reviewing the substantive merits of an agency decision
under NEPA remain unresolved. All in all, however, at least during
this past year, the Fifth Circuit cannot be faulted for noninvolve
ment in environmental issues.

Survey

During the past term the Fifth Circuit handed down environ
mental law decisions dealing with the provisions of the National
Environmental Policy Act of 19691 and the Clean Air Act Amend
ments of 1970.2

I. NATIONAL ENVIRONMENTAL POLICY ACT

The National Environmental Policy Act of 1969 (NEPAP is a
legislative mandate to all federal agencies. NEPA requires the agen-

52. 430 F.2d 199, 1 BNA ENV. RPm. 1449 (5th Cir. 1970), cert. denied, 401 U.S. 910, 2
BNA ENV. RYI'R. 1909 (1971).

53. Id.

1. 42 U.S.C. §§ 4331 et seq. (1970).
2. Clean Air Act Amendments of 1970,42 U.S.C. § 1857 et seq. (1970) [hereinafter cited

as the Clean Air Act]. Especially important is the circuit's decision that the states may not
grant variances under the Clean Air Act. Natural Resources Defense Council, Inc. v. EPA,
489 F.2d 390 (5th Cir. Feb.) stay granted sub nom., Train v. Natural Resources Defense
Council, Inc., 417 U.S. 942, cert. granted, 5 BNA ENV. RYI'R. 942, 43 U.S.L.W. 3208 (U.S.
Oct. 15, 1974). I

3. 42 U.S.C. §§ 4321 et seq. (1970).


