
Electronic copy available at: http://ssrn.com/abstract=1639095

 George Killiam Professor of Law – Texas School of Law1

 See NORVAL MORRIS, MADNESS AND THE CRIMINAL MIND (University of Chicago Press, 1982); 2

 Stephen J. Morse, Excusing the Crazy:  The Insanity Defense Reconsidered, 58 S. CAL. L. REV.

777 (1985); see also Christopher Slobogin, The Integrationist Alternative to the Insanity

Defense:  Reflections on the Exculpatory Scope of Mental Illness in the Wake of the Andrea Yates

Trial, 30 AM. J. CRIM. L. 315 (2003).  

 See JOSHUA DRESSELER, UNDERSTANDING CRIMINAL LAW 369, 579 (4th ed. 2006).  I’m aware3

that there is a dispute in the literature as to whether voluntary manslaughter constitutes a partial

justification or partial excuse.  In my view, assuming there is a difference.  See articles from

panel 1, partial excuse is the better explanation for voluntary manslaughter.

 Model Penal Code § 210.3(1)(b). 4

THE TWO FACES OF INSANITY

Arnold H. Loewy 1

One of the great debates surrounding insanity is whether it is an excuse for criminal
defendants designed to exculpate otherwise guilty people, or whether it is a device used by the
Government to inculpate otherwise innocent people.  The short answer is: both. Sometimes2

insanity is used to exculpate someone who is otherwise guilty while other times the State
successfully chooses to punish those who because of their insane delusions lack criminal intent. 

In my view insanity should rarely exculpate and never implicate. Thus, when insanity is
invoked as a defense by one who has been proven guilty of the requisite mens rea and actus reus
for the crime, insanity should rarely if ever exculpate. On the other hand, where the defendant
lacks the requisite mens rea to commit the crime (whether because of insanity or any other non-
self-induced reason), he should not be guilty.

Face I

In regard to the first question, it might be helpful to state my views on the issues
presented by our second and third panels today. I believe that in general excuses should be
construed narrowly rather than broadly, and that in general they should be partial rather than
complete. So, I rather like the Model Penal Code s expansive view of granting a partial excuse 3

for killings committed under an extreme emotional disturbance for which there is a reasonable
explanation or excuse. 4

Insanity on the other hand purports to completely exculpate. In assessing the propriety of
this, it is worth noting that there are large numbers of insane (in the sense of needing mental
health treatment) people who do not commit crimes.  It would do neither them nor society any
good to announce that they would not be responsible for the crimes they commit. Indeed, it is at
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least doubtful whether telling an insane person that he was not responsible for his crime is
conducive to his rehabilitation. 5

Let us look at some of the cases where defendants have successfully claimed insanity.
John Hinckley had an insane delusion that if only he would assassinate the president of the
United States, movie actress, Jodie Foster would fall madly in love with him. This should lose
because even if the delusion were true, it would not be a valid defense.  6

To illustrate, assume that Alan is madly in love with Barbara. Barbara tells Alan that she
will marry him if only he will kill Carl, her tormenting ex-husband. Alan kills Carl. Does
anybody seriously think that Alan s misplaced love interest in Barbara excuses his killing Carl? If
not, how is Hinckley different? Granted in his case it was an insane delusion rather than an
accurate understanding of reality. But can we seriously maintain that a mistaken perception of
reality excuses to a greater extent than accurate perception of reality? I hardly think so.

M’Naghten  is surely a closer case. Here Daniel M Naghten because of insane delusion7

believed that Sir Robert Peel, the Prime Minister of England,  intended to kill him. Consequently
he fired at a person in a coach, usually occupied by the Prime Minister, but in this case occupied
by his secretary, Sir Edward Drummond. M Naghten s shot killed Drummond. The court, of
course, held that his insanity precluded his conviction.

As I would analyze the case, the question is close. Ordinarily, a person is entitled to use
deadly force to prevent death or serious bodily harm. Thus, had M’Naghten s delusion been true,
he could argue that he feared death. There may however have been an issue of imminence. That
is, classically deadly force may not be used unless the fear of death is imminent,  or at least until8

it is immediately necessary to use deadly force.  9

As to whether M’Naghten s delusion suggested that deadly force was immediately
necessary is a close question. Ordinarily, preemptive strikes are not permitted under classic self-
defense law. That is, you cannot go out and hunt down the person who you believe (even
correctly) will kill you the first chance he gets.  Conceivably, because of the power wielded by a10

Prime Minister (as well as his body guards), it might well be that had M’Naghten s delusion been
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true, this may have been the only opportunity to save his life. Consequently, it is at least arguable
that M’Naghten rightfully invoked the defense.

Another type of insanity defense that should not (but often does) find favor with the
courts is the Voice of God defense. Some would argue that if one believes that he is acting at the
command of God, what possible effect could mere State sanctions have?  My answer is that it is11

better than nothing. For as long as anyone can remember, people have killed in the name of God
(see e.g. the 9/11 suicide pilots). But we do not for that reason suggest that it is a defense.

Consider State v. Cameron,  where a paranoid schizophrenic brutally killed his12

stepmother, believing that he was acting under the command of God. Cameron claimed that he
knew that what he was doing was against the law, but he believed that he was acting at God s
direction. He was convicted of murder under an instruction that said in regard to insanity:  What
is meant by the terms right and wrong refers to knowledge of a person at the time of committing
an act that he was acting contrary to the law.   Because Cameron knew that he was violating the13

law, he was convicted.

The Washington Supreme Court reversed, relying on a deific exception; that is his
knowledge of the law becomes irrelevant if he believed that God commanded the killing. But,
how, if at all, is Cameron different from the 9/11 highjackers? Obviously the 9/11 highjackers
killed more people, engaged in more meticulous planning, and were not diagnosed as
schizophrenics (though few of us think of them as truly sane). But, at least the first two
differences, only go to the number and degree of the crimes. So, apart from insanity, Cameron
should be guilty of one count of a lesser form of homicide,  while the highjackers should be14

guilty of multiple counts of first degree murder. But if we really believe that adhering to the
command of God is a defense, it is hard to distinguish the two cases.

Of course, we in fact believe no such thing. It is black letter constitutional law that
religious belief cannot excuse murder. Although Employment Division v. Smith,  which held that15

religious belief can never be a defense to anything is controversial, nobody of whom I am aware
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believes that it should be a defense to murder. Those opposed to the decision, including me, 1
6

believe that free exercise rights should be balanced against societal needs, but if there is any
judge or academic out there who believes that it ought to be a defense to murder, I have yet to
meet him or her.

So, why should insanity change the result? I suppose the theory is that we are only
excusing the defendant, we are not justifying his behavior.  But what sense does it make to allow17

an insane person who thinks he hears the voice of God telling him to kill, when we would not
allow a similar defense to a sane person who claims to be responding to the voice of God. I
suppose a cynic could claim that only insane people hear the voice of God, but that is certainly
not the theory around which our legal system is predicated. Rather, our system of separation of
church and state assumes, at least, that as a Government we cannot know anything about an
individuals relationship to God.   18

So, I would probably limit the insanity excuse to individuals who are incapable of
understanding that their behavior is against the law. I would not adopt a volitional prong to the
test because, as others have contended, the line between an irresistible impulse and an impulse
not resisted is too elusive to determine.  Obviously, I would reject both prongs of the model19

code. I see no reason why one with some capacity to appreciate the criminality of his conduct or
conform his conduct to the criminal law should not be subject to the strictures of the criminal
law, especially if the concept of partial excuse or mitigation is taken seriously.

One reason that I prefer partial excuses to complete ones in this area is that I do not
believe that an all or nothing standard accurately reflects the mental state of the overwhelming
majority of killers. Frankly, most killers are a little bit crazy. To lop off the most insane, like say
Cameron and give him a complete defense while denying it to another schizophrenic, who isn t
quite so far gone, is troubling.

Another reason is that insanity as actually administered tends to reinforce societal
stereotypes. For this insight, I am most grateful to Dr. Seymour Halleck, a prominent forensic
psychiatrist, recently retired from the University of North Carolina Medical School, with whom I
team taught many classes in insanity. Dr. Halleck, although a stronger proponent of the insanity
excuse than I am, typically explained how stereotype reinforcing the insanity defense was.

He noted that defendants most likely to receive the insanity defense are police officers
and mothers who kill their children. The latter, as Professor Shannon s perceptive paper shows, is
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certainly true in Texas.  The reason for these results is that they run counter to our most20

cherished beliefs. We can t believe that a sane policeman would commit a crime, or that a sane
mother would kill her children, ergo they must have been insane.

To some extent, the Hinckley and M Naghten cases are about that. Each attempted to kill
his Nation s leader. By finding him insane, the jury was able to reaffirm the dignity of the office
by saying that only a crazy man could have killed (or attempted to kill) our beloved leader.

Furthermore, at least according to Doctor Halleck, insanity verdicts tend to mirror societal
stereotypes. Thus whites are more likely to successfully raise the defense than blacks. Similarly
women are more likely to successfully raise the defense than men. The rich are more likely to
successfully raise the defense than the poor, and the old are more likely to be successful than the
young. Thus a rich old white woman who stereotypically does not commit crime is far more
likely to be able to raise an insanity defense than a poor young black male who society may
believe is more crime prone. To the extent that the insanity defense endorses such stereotypical
thinking, we can obviously do without it.

So, in sum, insanity as an excuse draws categorical lines between people who have
committed crimes who may not be all that different from one another, exculpates people for
insane delusions when sane people with the same belief would not be exculpated, and tends to
reinforce stereotypes. For all of these reasons, the complete (as opposed to partial) excuse of
insanity should be construed extremely narrowly, if not abolished. This does not mean that
mentally ill defendants who are convicted should not be treated. Indeed, if rehabilitation means
anything, they clearly should.

As an additional point, we should not be mislead by arguments describing the Model
Code test as modern and M Naghten as antiquated. It might be more accurate to think of the
MPC as a child of the sixties, and a more limited (or even abolished) insanity defense as the
modern view.  21

Finally, the extent to which the legal definition of insanity comports with psychiatric
reality is essentially irrelevant. The job of psychiatrists is to ascertain who needs treatment and
attempt to cure such individuals. I firmly believe that most killers could benefit from psychiatric
treatment. Perhaps many would be better off with psychotropic drugs. Yet that fact alone does
not render them unamenable to the criminal process, which is the only question that the insanity
defense should concern itself. So, to use the MPC s hypothetical, a person who believes that he is
squeezing a lemon rather than his wife s neck should not be guilty of her homicide, but a person
who believes that God told him to squeeze his wife s neck should be guilty of some homicidal
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offense when he adheres to that voice, though he should surely receive psychiatric help while
incarcerated.
 

Face II

Insanity serves another role, however. Sometimes because of the defendant s insane
delusion, he lacks the basic mens rea necessary to commit a particular crime. For example, in
People v. Wetmore,  an insane defendant, William Wetmore, had a delusion leading him to22

believe that he lived in lived in an apartment that actually belonged to one Joseph Cacciatore.
Consequently, during Cacciatore s absence, Wetmore entered the apartment through an unlocked
door, rearranged the apartment to his liking, wore Cacciatore s clothes, and cooked and ate his
food. This all worked fine until Cacciatore returned to the apartment three days later and had
Wetmore arrested.

At trial, Wetmore sought to raise the defense that he lacked the specific intent necessary
for burglary because he thought that he lived there. Relying on prior decisions which seemed to
suggest that insanity could not be used to negate mens rea, the trial court did not allow evidence
of wetmore s insanity to negate mans rea. The California Supreme Court reversed, rejecting past
dictum, and held that Wetmore could use insanity to negate mens rea, suggesting that he probably
has a constitutional right to do so. 

This makes perfect sense. Assume that Wetmore had been sane and tired when he entered
Cacciatore s apartment. Assume that he fell asleep, got up, went to the closet, put on Cacciatore s
clothes that looked like his, and walked out where he was met by Cacciatore who had him
arrested for burglary. His defense would be that he did not intend to enter another s house or steal
another s property. Most likely, this would have been a good defense.

From a criminological perspective the real Wetmore is identical to the hypothetical one.
Neither intended to break into another’s dwelling, and neither intended to steal another’s
property. Consequently, neither are guilty. The difference is that the real Wetmore needs
psychiatric testimony to establish his defense, whereas the hypothetical Wetmore just needs to
explain that he mistakenly entered the wrong apartment and inadvertently took clothes that
weren’t his.

As simple as this proposition is neither the Arizona nor the United States Supreme Court 
got it in Clark v. Arizona.  Eric Clark was a paranoid schizophrenic, who claimed to believe that23

space aliens had taken over the bodies of some human beings, including some members of the
Flagstaff police force. Everybody agreed that if Clark really thought that he was shooting a space
alien, he could not have been convicted of first degree murder, defined as knowingly killing a
police officer in the line of duty. 2

4
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Where they disagreed was whether Clark s evidence of schizophrenia was admissible in
assessing whether Clark knew that he was shooting a police officer, or for that matter, a human
being. Clark argued that evidence of his schizophrenia was relevant to the mens rea issue.
Specifically, he argued that he was playing loud music to drown out the voices that his
schizophrenia caused him to hear. The State argued that he was playing loud music to attract the
policeman so he could shoot him. 

Both the Arizona and United States Supreme Courts sided with the State, holding that
evidence of schizophrenia could not be used to disprove the defendant s intent to kill a police
officer. Thus, the only way Clark could refute the State s argument that he played loud music to
drown out voices rather than lure the police officer was his own testimony. Given that he could
not buttress his own claim with psychiatric testimony that a schizophrenic (which he clearly was)
typically hears voices, it is not surprising that he lost on that point.

Now let us compare this situation to a defendant (a hypothetical Eric Clark), who has bad
eyesight. Assume that our hypothetical Eric is shooting on a rifle range and does not observe that
an officer is in the line of fire. He shoots at the target, but hits and kills the officer. Eric is now
totally free to introduce relevant evidence (in this case eyesight evidence) to prove that he didn t
perceive the officer, only the target. The real Eric, however, is not fortunate. In his case, the
psychiatrist (the functional equivalent of the eye doctor) cannot testify as to Eric s perceptual
limitations. Yet, schizophrenia in the real case plays the precise same role as poor vision in the
hypothetical case. Each prevents Eric from knowing he is shooting a policeman.

So, why did the Court uphold an evidentiary rule which so badly handicaps mentally ill
defendants? The Court did agree that due process forbids the State from denying a defendant the
use of a relevant defense unless it has a good reason for doing so. The two reasons given by the
Court were (1) protecting Arizona s right to preserve the presumption of sanity by channeling all
evidence of insanity to the insanity defense, and (2) to avoid juror misunderstanding and
confusion.

The first reason has to be the apex of “tail wag the dog” jurisprudence. Part of the Court’s
concern with protecting the insanity defense as a defense was that if it was used to negate mens
rea, then the State would have the burden of proving the defendant s sanity, contrary to the State
s decision to put the burden on the defendant. Evidently lost to the Court was the fact that Leland
v. Oregon,  which had upheld the power of a State to shift the burden of proving insanity to the25

defendant, specifically conditioned that power on the State s proving every element of the crime
beyond a reasonable doubt, including mens rea. Indeed, the Leland Court explicitly noted that the
trial judge s instructions required the jury to consider the evidence of insanity on the question of
whether Leland could premeditate or deliberate.  Only after it was convinced beyond a26
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reasonable doubt of Leland s guilt, could the jury even consider the separate defense of insanity.
It would have been nice if the Clark Court had remembered that.

As for juror misunderstanding, it is undoubtedly true that the psychiatric testimony might
be indefinite and contradictory, but that has hardly led to exclusion. Indeed the evidence wasn’t
excluded in this case, it was simply channeled from the core defense (lack of mens rea) to the
more peripheral defense of insanity.

What the Court has allowed Arizona to do, to use Paul Robinson s perceptive phrase, is
impute a state of mind to a defendant that he might not have had.  Of course imputing liability is27

nothing new. It is done all of the time in felony murder cases or cases of extreme intoxication, for
example. But those cases are different. The felon who kills has intentionally taken a risk for
which he can justly be held responsible. The person who has gotten himself so drunk that he has
no idea that he is swinging his bat at a human head rather than a baseball has voluntarily
achieved that state, and so we are not concerned about imputing a state of mind of recklessness to
him. And although surely a closer case, the Court has even upheld imputing knowledge to one
who has so polluted his mind that he does not in fact have the knowledge necessary to commit
the charged crime.  28

The insane defendant, on the other hand, as Justice Kennedy notes in his Clark dissent
has done nothing to deserve this. Unlike voluntary intoxication, insanity is morally neutral. The
defendant surely cannot be blamed for his condition. Thus, the decision to functionally impute
criminal liability to an insane defendant by denying him a meaningful opportunity to prove his
perceptual defect is unjust and unwarranted.

Conclusion

In this paper, I have demonstrated that one face of the insanity defense allows an insane
defendant the opportunity to be exculpated even when her state of mind is such that a sane
defendant with the same state of mind would be convicted. Conversely, because of the Clark
decision, the other face of the insanity defense allows an insane defendant to be convicted when a
similarly situated defendants would have been acquitted.

Because I think that both such results are wrong, I believe that, with one minor exception,
States should adopt a statute similar to that of Utah. Utah s statute provides simply:  It is a
defense to a prosecution under any statute or ordinance that the defendant, as a result of a mental
illness, lacked the mental state required as an element of the offense charged. Mental illness is
not otherwise a defense.   29
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State v. Herrera, 895 P.2d 359 (Utah 1995). Although the United States Supreme Court in Clark
viewed the constitutionality of abolishing the insanity defense as open, it seems extraordinary to
me to contemplate, the Court s upholding and insanity, but no mens rea defense, while
invalidating a mens rea but no insanity defense. See Clark v. Arizona, 548 U.S. 735, 775-77
(2006).

To be sure, this standard would allow for the conviction of seriously psychotic people,
such as Andrea Yates.  But, in my view, such psychotic criminals (and I think the word30

criminals  is accurate) ought to receive psychiatric care in prison. In addition, and this is my
minor exception to the Utah statute, I would adopt the Model penal Code s extreme emotional
disturbance  standard, thereby reducing the crime of people like Ms Yates to voluntary
manslaughter. With that caveat, I think that the Utah statute is the answer to the problems
identified in this paper, and is one that should be adopted.  31
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