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I. INTRODUCTION

In the 2001-2002 term, the Fifth Circuit considered and decided thirty
four cases related to civil rights issues. This article serves to survey and
summarize those cases. Its purpose is not to critique those cases; rather, its
purpose is to offer concise coverage and review.

Overall, the court issued its most significant opinions in the areas ofFirst
and Second Amendment issues and § 1983 claims, where immunity frequently
was at issue and precluded liability.

II. SECTION 1983 LIABILITY

Section 1983 provides that any

person who, under color of any statute, ordinance, regulation, custom, or
usage, ofany State ... subjects, or causes to be subjected, any citizen of the
United States ... to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding for redress ....'

Two cases examined the limits of this section, including the definition of
"right"2 and determination of state actor.3

A. Banks v. Dallas Housing Authority

The Fifth Circuit addressed whether federal housing statutes created a
federal right enforceable under § 1983 in Banks v. Dallas Housing Authority,
in which a class action suit was brought on behalf of all African-American
tenants who had occupied a unit at a Section 8 eligible apartment complex,

I. 42 U.S.C. § 1983 (2000).
2. Banks v. Dallas Hous. Auth., 271 F.3d 605 (5th Cir. Oct. 2001).
3. Morris v. Dillard Dep't Stores, Inc., 277 F.3d 743 (5th Cir. Dec. 2001).
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Robin Square Apartments, during a two-year period.4 After studying the
situation in 1987 and 1988, the Department of Housing and Urban
Development (HUD) and the Dallas Housing Authority (DHA) found that the
owners/operators ofthe complex had failed to meet HUD standards and ended
the Section 8 agreement.s The class sued the private owners for violating 42
U.S.C. § l437f(e) and also alleged civil rights violations.6

At trial, the jury found for the plaintiffs against DHA for diminished
rental value, rejected the civil rights claims, and found for the plaintiffs on the
§ 1437f(e) violation.7 Upon post-trial motion, the magistrate judge entered a
final judgment in favor of the defendants, accepting their argument that
violations of § 1437f(e) are not actionable under § 1983 and that there is no
implied private right of action under § l437f(e).8

On appeal, the Fifth Circuit considered the two issues answered by the
magistrate judge post-tria1.9 After answering a procedural issue as to
preservation of the plaintiffs' Housing Act claim under § 1983, the court
focused on the language of§ 1983 regarding deprivation ofa federal right and
set out the Supreme Court's three-factor test lO

First, Congress must have intended that the provision in question benefit the
plaintiff. Second, the plaintiff must demonstrate that the right assertedly
protected by the statute is not so "vague and amorphous" that its enforcement
would strain judicial competence. Third, the statute must unambiguously
impose a binding obligation on the States [or other state actor].ll

Using that test, the court concluded that the first factor was not met, as
§ l437f(e) was enacted to "plac[e] conditions upon the property owners'
receipt of assistance payments, not in order to confer a benefit upon tenants
of public housing."12 As to the second factor, the vague language of the
alleged statutory right did not create a judicially enforceable right. 13 Finally,
the third factor was not met; the obligation is binding only as a condition of
receiving Section 8 rent assistance and is not to the residents, but to the public

4. Banks, 271 F.3d at 606.
5. [d. at 607.
6. [d.
7. [d. at 607-08.
8. [d. at 608.
9. [d.

10. See id. at 608-09.
II. [d. at 609 (citing Blessing v. Freestone, 520 U.S. 329, 340,41(1997».
12. [d. at 610.
13. [d. The court distinguished the plaintiffs' reliance on Wright v. City o/Roanoke Redevelopment

& Housing Authority, 479 U.S. 418 (1987), "which held that a different provision of the Housing Act, 42
U.S.C. § 1437a, created a federal right enforceable under § 1983." Banks, 271 F.3d at 610. "The specificity
of § 1437a, coupled with its focus on the tenants, suggested that Congress intended to create a right
enforceable under § 1983," unlike the vague language of § 1437tte). [d.
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housing authority.14 Therefore, the plaintiffs did not show an enforceable
federal right under § 1983, and the court did not reach the issue ofwhether the
Robin Square defendants were state actors. IS Nor did a private right ofaction
exist when the statutory provision at issue was worded as a directive to
recipients offederal funding, not in the plaintiffs' class:6

B. Morris v. Dillard Department Stores, Inc.

In Morris v. Dillard Department Stores, Inc., the court analyzed the
defendant's alleged status as a state actor in addressing federal civil rights
claims under both § 1981 and § 1983, as well as state tort claims, resulting
from the plaintiff's arrest for shopliftingY Rather summarily affirming the
granting of summary judgment to the defendants on all state claims,18 the
court's analysis focused on whether Dillard's, as a private defendant, was a
state actor. 19

In Morris, the plaintiff, an African American, was shopping in Dillard's
when a store employee observed her concealing merchandise and reported her
to store security.20 Store security officer R.W. Brown, an off-duty city police
officer working as a private security guard for the store, observed the plaintiff
and a friend leave the store, then return; at that point, he arrested her?1 At no
time before her return to the store did he personally detain or question her.22

The plaintiff sued Dillard's, its insurer, and Brown under a variety ofstate and
federal law claims.23

The district court granted summary judgment in favor ofDillard's on the
§ 1983 claim, finding that the store was not a state actor as a matter oflaw.24

In reviewing the lower court's decision, the Fifth Circuit noted that "whether
a private actor can be subjected to a constitutional liability" is determined by
examining "whether 'such a close nexus between the [s]tate and the
challenged action' exists 'that seemingly private behavior may be fairly
treated as that of the [s]tate itself.' ,,2S Observing that the analysis ofwhether
private conduct has a sufficiently close nexus to the state is "far from precise"
and uncertain, the court looked to analogous decisions involving arrests of

14. Id.
15. Id. at 611 n.5.
16. Id.at611.
17. 277 F.3d 743. 747 (5th Cir. Dec. 2001).
18. Id. at 747 n.I, 756-57.
19. Id. at 747.
20. Id. at 746.
21. Id.
22. Id.
23. Id. at 747.
24. Id.
25. Id. at 747-48 (quoting Brentwood Acad. v. Tenn. Secondary Sch. Athletic Assoc., 531 U.S. 288

(2001».
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customers by merchant employees or on-duty police officers called to the
premises.26

In its refined version, the doctrine does not identify a merchant as a state
actor "unless the conduct on the part of a guard or officer giving rise to the
claimed deprivation occurred based solely on designation of suspicion by the
merchant and was not accompanied by any independent investigation by the
officer.'>27 An officer's partial reliance on a merchant's report, in combination
with independent investigation by the officer, will not create state action on
the merchant's part.28 Applying that doctrine to the facts before it, the court
reasoned that Brown had performed an independent investigation, had talked
to an employee witness, and had himselfobserved Morris.29 Those actions on
his part, pursuant to the reasoning of White, Hernandez, and Bartholomew, led
the court to affirm the lower court's holding that Dillard's was not a state
actor under § 1983, nor under any other theory argued by the plaintiff.30

As to the plaintiffs claim against Officer Brown individually under
§ 1983, which alleged false arrest and unlawful search and seizure, the district
court found immunity for the officer based on his reliance on a state statute
permitting arrest of a shoplifter ifthe officer has probable cause.31 The Fifth
Circuit observed that "[a]n officer's entitlement to qualified immunity based
on probable cause is difficult for a plaintiff to disturb.'>32 The court analyzed
the Louisiana theft statute and its judicial interpretation and concluded that
Officer Brown indeed had probable cause to arrest and thus was protected by
qualified immunity from suit under § 1983.33

III. FIRST AMENDMENT RIGHTS

In the past term, claimed violations of First Amendment rights included
freedom of speech in a variety ofcontexts, as well as freedom of religion. In
the four freedom of speech cases reviewed, the Fifth Circuit's decisions
addressed two freedom of speech claims related to retaliatory firing or

26. Id. at 748 (tracing the development of its doctrine from 1975's Smith v. Brookshire Brothers.
Inc., through three subsequent decisions); see Smith v. Brookshire Bros., Inc., 519 F.2d 93 (5th Cir. 1975)
(per curiam); Bartholomew v. Lee, 889 F.2d 62 (5th Cir. 1989); Hernandez v. Schwegmann Bros. Giant
Supermarkets, Inc., 673 F.2d 771 (5th Cir. 1982) (per curiam); White v. Scrivner Corp. 594 F.2d 140 (5th
Cir. 1979).

27. Id. at 749 (citing Bartholomew, 889 F.2d at 63).
28. Id.
29. Id. at 750.
30. See id. (arguing that a merchant's ability to detain a suspected shoplifter under state law created

a material issue offact as to whether Dillard's was a state actor).
31. Id. at 753.
32. Id. at 754 (citing Brown v. Lyford, 243 F.3d 185, 190 n.7 (5th Cir. 2001) (holding that" '[a]

plaintiffmust clear a significant hurdle to defeat qualified immunity' and that there 'must not even arguably
be probable cause for the search and arrest for immunity to be lost' "».

33. Id. at 755.
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discipline,34 forum access by political candidates,3S and regulation of a
sexually-oriented business.36 A case challenging the constitutionality of
mandatory school uniforms implicated both free speech and religion
protections,37 and finally, the court revisited the constitutionality ofprayer in
public schools.38

A. Beattie v. Madison County School District

A school district employee claimed that she was fired for supporting a
candidate running against the incumbent school superintendent in Beattie v.
Madison County School District.39 Joy Beattie worked as secretary to two
different middle school principals from 1994 to 1999.40 In April 1999 she was
recommended for re-employment; thereafter followed a series of interactions
and comments at work and on her personal time regarding the upcoming
school superintendent election.41 In the election, the principal for whom she
worked (Ken Acton) supported the incumbent, and she supported the
challenger (the principal for whom she had previously worked).42 In June,
Acton recommended first her transfer and then her removal from her position
with the school for reasons that Beattie claimed had all occurred prior to her
April renewalletter.43 The school board terminated her employment in July,
citing complaints that Beattie was rude towards others.44 Beattie then sued a
variety ofschool officials under 42 U.S.C. § 1983 and for violating her voting
rights under a Mississippi statute.4S The district court dismissed the state
claim and granted summary judgment for the defendants on the basis that
Beattie had not established a causal connection between her political speech
and her termination.46

After setting out the four elements required to prevail in a First
Amendment retaliation claim,47 the Fifth Circuit concluded that Beattie had

34. See infra Part lILA-B.
35. See infra Part III.C.
36. See infra Part 11I.0.
37. See infra Part IILE.
38. See infra Part III.F.
39. 254 F.3d 595 (5th Cir. July 2001).
40. [d. at 599.
41. [d.
42. !d.
43. [d. at 600.
44. [d.
45. [d. at 599.
46. [d. at 600.
47. !d. at 601. "To prove a First Amendment retaliation claim, Beattie must show that (I) she

suffered an 'adverse employment decision'; (2) her speech involved 'a matter of public concern'; (3) her
'interest in commenting on matters of public concern ... outweighs the Defendant's interest in promoting
efficiency'; and (4) her speech motivated the adverse employment decision." [d. (citing Harris v. Victoria
Indep. Sch. Dist., 168 F.3d 216, 220 (5th Cir.), cert. denied, 528 U.S. 1022 (1999) (alteration in original».
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not met her burden on the only contested element, that of causation.48 While
Beattie argued that Acton's real motive was retaliation, the court found that
she had not shown improper motive by the school board, which was the final
decision maker and whose members claimed no knowledge of the political
dispute.49 Only a showing that the school board had delegated its policy
making authority to Jones or acted on Jones's recommendation could preserve
Beattie's ability to sue under § 1983.50 The court found no such showing.51

In addition, Beattie could not impute to the board any improper motivation for
her discharge, as she could not show that it knew of her campaign activities,
and it cited other behavior as the basis for her discharge.52 The existence of
other nonretaliatory reasons for her discharge could and did serve to shield the
board from liability.53 Therefore, summary judgment was properly granted.54

B. Branton v. City of Dallas

A Dallas Police Department (DPD) internal affairs investigator alleged
employment retaliation in violation ofher First Amendment rights in Branton
v. City ofDallas.55 Deborah Branton, a twenty-plus year employee of the
DPD, was a sergeant in the Internal Affairs Division (IAD).56 In 1995 she
investigated a complaint by one officer (Thomas) against two others (Popken
and Hattaway), alleging improper receipt of a fee paid to one officer and
involving an apparently competitive and commonly held ambition between
the complainant and one of the other officers to be certified as international
instructors in police baton usage.57 Branton investigated, and based on her
investigation and report, the Chief of Police recommended that Popken be
suspended for one day.58 Popken appealed, and a hearing was held before
Assistant City Manager Levi Davis.59

At that hearing, Branton attended and heard what she considered to be
untruthful testimony from Thomas.60 Knowing that Davis typically did not
read reports prior to hearings and concerned that Thomas's testimony violated
Chief Click's departmental truthfulness policy, Branton approached Davis
after he had closed the hearing and told him of her concerns about Thomas's

48, Id.
49. Id. at 600-0\.
50. Id. at 601-02.
5\. Id. at 605.
52. Id. at 603-04.
53. Id. at 604.
54. Id. at 605.
55. 272 F.3d 730. 734 (5th Cir. Nov. 2001).
56. Id. at 735.
57. Id.
58. Id. at 736.
59. Id.
60. /d.



HeinOnline -- 34 Tex. Tech L. Rev. 604 (2002-2003)

604 TEXAS TECH LAWREVIEW [Vol. 34:597

testimony.61 She did so after having an apparent disagreement with the City
Attorney, who had dismissed her attempts to raise concerns about Thomas's
testimony during the hearing.62 Davis subsequently reduced Popken's
discipline to a "letter of counseling" and ordered that he be reimbursed for
some expenses related to the baton training.63 Chief Click then told Branton
that she was being transferred out of lAD, later rescinding the transfer and
assigning her to a low-level position within the department and further placing
a disciplinary report in her file.64

Branton and others in the DPD, including Chief Click, as well as
Assistant City Manager Davis, all testified that no policy prohibited Branton's
post-hearing communication with Davis.6s In fact, deposition testimony
indicated that others had done SO.66 In addition, Branton testified that she
believed that she was acting in accordance with Chief Click's honesty and
truthfulness policy of January 1995.67

Branton initially sued under § 1983, alleging violation of her First
Amendment rights by Click's punishing her for her speech regarding
suspected false testimony by a police officer.68 Click was granted a partial
motion to dismiss on qualified immunity grounds; that decision was reversed
and remanded.69 After discovery, the districtcourt granted summaryjudgment
for the defendants, and Branton appealed.70

Branton claimed that her speech was a matter ofpublic concern and that
her interest in speaking outweighed any city interests.71 A First Amendment
retaliation claim was analyzed under a four-step test,72 The first two steps
were legal determinations:

Initially, we must detennine whether the employee's speech can be "fairly
characterized as constituting speech on a matter ofpublic concern." If it can,
we must then balance the employee's interest, as a citizen, in commenting
upon matters of public concern against ''the interest of the [s]tate, as an

61. Id.
62. [d.
63. [d.
64. [d. at 736-37.
65. /d. at 737.
66. [d.
67. [d. For example, the policy stated: "'This standard for truthfulness [set forth in each officer's

oath of office and court testimony) applies to all aspects of our duties, not only courtroom testimony, but
in the preparation ofoffense and arrest reports, administrative internal statements, and in everything we say
and write while performing our duties.' " Id. at 738 (alteration in original).

68. [d.
69. [d.
70. [d.
7I. Id. at 739.
72. [d.
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employer, in promoting the efficiency of the public services it performs
through its employees.'>73

The remaining two factual issues were "whether plaintiff's protected speech
was a substantial or motivating factor in the adverse employment decision, or
whether the employer would have made the same employment decision in the
absence of the protected speech."74

The court first analyzed whether Branton's speech could" 'be fairly
considered as relating to any matter ofpolitical, social, or other concern to the
community.' ,,75 The court identified official misconduct, especially by the
police, as a matter of public concern and applied that analysis to Branton's
speech in concluding that her statements regarding an officer's perceived
dishonesty were also matters of public concern.76 In balancing Branton's
interest in speaking against the state's interest in providing efficient public
service, the court next addressed the context in which the statement was made
and whether, by making it, Branton interfered with the effective functioning
ofthe police department,77 Setting out the many options that ChiefClick had
to remedy any problems that he perceived once he became aware of the habit
ofpost-hearing communications and finding nothing in the record to support
any claim of adverse effects in the functioning of the police department
resulting from Branton's communication with Davis, the court held that a
reasonable trier of fact could have found Click's punishment ofBranton to be
retaliatory, rather than disciplinary.78 Emphasizing Branton's good faith
motive for speaking to Davis and the important state interest in preventing
perjury, the court concluded that her speech was protected by the First
Amendment and that the district court erred in granting summary judgment
for the defendant.79

Turning to Click's claim of qualified immunity, the court examined
whether either the law governing his conduct was unclear when he acted or,
if the law was clear, whether a reasonable officer could have believed his
conduct to be lawful.80 The threshold inquiry is whether the officer's conduct
violated a constitutional right and whether that right was clearly established.8!

In this case, the court concluded that Branton's right had been sufficiently

73. /d. (citations omitted).
74. [d.
75. [d. (quoting Connick v. Myers, 461 U.S. 138, 146 (1983» (noting that speech related to

misconduct within a police department qualities).
76. [d. at 740. The dissent disagreed, characterizing a lie regarding baton instruction as an internal

matter of no public import. [d. at 746 (Smith J., dissenting).
77. [d. at 741 (continuing to apply the Pickering balancing test). Pickering v. Bd. of Educ., 391

U.S. 563 (1968).
78. [d. at 742.
79. [d. at 743.
80. [d. at 744.
81. /d.
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defined at the time so that a reasonable official in Click's position would have
understood that he was violating that right.82 The court pointed out that a
government employee's freedom of expression has been protected by the
Supreme Court in numerous opinions since at least 1967, especially as to
matters ofpublic concern.83 Therefore, the court reversed the district court's
grant of summary judgment and remanded.84

C. Vasquez v. Housing Authority ofthe City ofEI Paso

In a challenge to the enforcement ofa trespassing regulation by a housing
authority against a political candidate's door-to-door campaigning, the Fifth
Circuit held that the restriction violated the First Amendment in Vasquez v.
Housing Authority ofthe City ofEI Paso.85 A tenant ofa housing unit owned
by the Housing Authority ofthe City ofEI Paso (HACEP) sued after HACEP
denied a political candidate access to the unit;86 HACEP cited regulations that
limited access to the property and prohibited distribution ofnotices and flyers
without management approval and other limitations.8?

The district court first issued a TRO enjoining HACEP from preventing
candidates access until a hearing could be held; both sides subsequently
moved for summary judgment, which the court granted in HACEP's favor,
finding that the housing unit was not a public forum and that the regulations
were reasonable.88 Tenant De La ° appealed, arguing that HACEP
regulations violated his First Amendment right to receive political materials
in person and in writing.89

HACEP first argued that as the only appellant, De La 0, resided in the
housing unit and could himself go door-to-door, no First Amendment
concerns were implicated.90 Noting that the First Amendment protects the
right both to distribute and to receive literature, the court found that the
regulations at issue did implicate the appellant's First Amendment rights.91

82. Id.
83. Id. at 744-45.
84. Id. at 746.
85. 271 F.3d 198.200 (5th Cir. Nov. 2001).
86. Id. at 200-20 I.
87. /d. at 201.

The first regulation, commonly known as a "trespass after warning" rule, limits access to
HACEP property to "residents, members oftheir households, their guests and visitors, and such
other persons who have legitimate business on the premises, e.g., law enforcement and other
governmental personnel, utility service workers. HACEP contractors, and others as authorized
byHACEP."

Id. (footnote omitted).
88. Id.
89. Id.
90. Id. at 202.
91. Id.
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Next, the court considered the appropriate level of scrutiny of this
regulation ofpublic speech by analyzing the nature ofthe government-owned
property as one of the "three different categories of government owned
property for purposes ofthe first amendment: the traditional public forum, the
designated public forum, and the nonpublic forum.,,92 The court set out these
definitions:

Traditional public fora include "those places which 'by long tradition or by
government fiat have been devoted to assembly and debate,' " such as public
streets and parks. Designated public fora encompass those places or channels
ofcommunication assigned by the government "for use by the public at large
for assembly and speech, for use by certain speakers, or for the discussion of
certain subjects." Finally, nonpublic fora consist ofthose places "which [are]
not by tradition or designation a forum for public communication."93

Rejecting the DeLao's analogizing of the housing development as akin to a
government town,94 the court found more apt the comparison to a military
base95 and also observed that the purpose of the development was to provide
affordable housing to low income residents.96

The standard, then, for regulating speech in nonpublic fora allows the
government to "regulate expressive activities in a nonpublic forum 'as long as
the regulation on speech is reasonable and not an effort to suppress
expression merely because public officials oppose the speaker's view.' ,,97
Applying that standard led the court to conclude that the first regulation
(trespass after warning), as applied to political candidates, unreasonably
restricted the residents' First Amendment rights.98

While the regulations in question were viewpoint neutral, the court
concluded that they were not reasonable in the balancing ofthe right lost (the
loss of political speech "strikes at the very core of our democratic system")
with the safety concern argued by the appellees.99 The dissent agreed as to the
standing and nonpublic forum analyses, but differed on the issue of
reasonableness. loo Differing with the majority's proffered ideas ofreasonable
accommodations of safety concerns, the dissent would have accepted
HACEP's explanation ofthe regulations' being reasonable responses to safety
concerns. 10I The dissent also noted the majority's ignoring of other available

92. !d. (citing Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37 (1983».
93. [d. (footnotes omitted) (alteration in original).
94. [d. at 203 (relying on Tucker v. Texas, 326 U.S. 517 (1946».
95. [d. (citing Greer v. Spock, 424 U.S. 828 (1976».
96. !d. at 202.
97. [d. at 203 (quoting Perry Educ. Ass 'n, 460 U.S. at 46).
98. [d.
99. !d. at 203-04.

100. [d. at 206.
101. [d. at 206-07.
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channels of communications and its variable focus on the purpose of the
development as either housing or provision of a meeting place for exchange
of ideas, depending upon which focus better served its analysis. l02 The court
observed that the government-operated housing development is a
neighborhood much like any other and that its residents deserve access like
that of residents of any other EI Paso neighborhood. 103 Moreover, the court
noted that the trespass regulation did not apply to all individuals and set out
suggestions for specific accommodations for political campaigners. 104

The court concluded its analysis by examining the effect of the
challenged regulation and said that it was "to isolate a significant portion of
the EI Paso community from one of the most time-honored and effective
means of political discourse."lOs By implementing an authorization system
already used for others permitted on the premises, safety could be maintained
at the same time that free discourse and engagement in the political process
would be protected and encouraged. l06 Hence the court reversed and
remanded. 107

D. LLEH, Inc. v. Wichita County, Texas

In LLEH, Inc. v. Wichita County, Texas, the county appealed a bench trial
judgment in favor ofthe owner ofa sexually oriented business (SOB) who had
challenged county regulations regarding such businesses as violative of the
First Amendment. 108 Those regulations, which applied to unincorporated
areas of the county, required, among other things, that the SOB be located a
minimum of 1500 feet from any dwelling, that employees wear identification
badges and provide residency and address information to the county sheriff,
and that the SOB have clearly marked buffer zones between performers and
patrons. 109 The regulations also provided for injunctive reliefifthe SOB were
to violate any provision. IIO After a series of permit applications, grace
periods, preliminary injunctions, and various other activities related to alleged
violations of the 1500-foot rule and the buffer zone rule, III the district court
held a bench trial and held that the challenged regulations violated the First
Amendment, modified the buffer zone rule, and held that the injunction

102. [d. at 207.
103. [d. at 204.
104. [d. at 205 n.23.
105. [d. at 205.
106. [d.
107. [d. at 206.
108. 289 F.3d 358, 362 (5th Cir. Apr. 2002).
109. [d. at 363.
110. [d.
II J. [d. at 363-64.
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provision was unconstitutionally overbroad. I 12 The court also awarded LLEH
fees and expenses of approximately $43,000.113 The higher court,
unconvinced that the plaintiff could be considered to have prevailed and
reluctant to determine more appropriate fees, remanded the determination to
the district court. I14

On appeal, the Fifth Circuit began by noting that the test for reviewing
regulations related to non-obscene nude dancing is not clear. I 15 Debating
whether to use the Renton test l16 or the 0 'Brien test, 117 the court noted that the
tests are arguably interchangeable and that the parties did not take issue with
the tests applied by the district court (Renton for the location regulation,
O'Brien for the other) and thus followed the district court's lead, noting that
the result would be the same under either test. I 18 .

The court first reviewed the district court's holding that the location
regulation was unconstitutional and differed from the lower court's conclusion
that the county's reliance on studies of secondary effects of SOBs in urban
areas was irrelevant to SOBs in unincorporated Wichita County: 19 Noting
Renton's language permitting a local government to rely on studies by other
local governments in deciding how to deal with restrictions on SOBS,120 the
court found the county's reliance on those reports to be logical. 121

As to the buffer zone and stage-height provisions, the court focused on
the fourth prong of0 'Brien-that the restriction be no greater than is essential
to meet the governmental interest. 122 In resisting the district court's
determination that a three-foot buffer zone, rather than six-foot, would

112. Id. at 364.
113. Id.
114. Id. at 371.
115. Id. at 365.
116. City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986). Under Renton, "zoning

ordinances designed to combat the undesirable secondary effects of[SOBs] are to be reviewed under the
standards applicable to 'content-neutral' time, place, and manner regulations." Id. at 49. Additionally, the
ordinances must be narrowly tailored to achieve the government's interest. See id. at 52. "A content-neutral
time, place, or manner restriction must (I) be justified without reference to the content of the regulated
speech; (2) be narrowly tailored to serve a significant or substantial governmental interest; and (3) preserve
ample alternative means ofcommunication." TK's Video, Inc. v. Denton County, Tex., 24 F.3d 705 (5th
Cir.1994).

117. United States v. O'Brien, 391 U.S. 367 (1968).
[A] government regulation [ofexpressive conduct] is sufficiently justified [I] ifit is within the
constitutional power of the Government; [2] if it furthers an important or substantial
governmental interest; [3] if the governmental interest is unrelated to the suppression of free
expression; and [4] if the incidental restriction on alleged First Amendment freedoms is no
greater than is essential to the furtherance of that interest.

Id. at 377.
118. LLEH, 289 F.3d at 365-66.
119. See id. at 366.
120. Id. (citing Renton, 475 U.S. at 51-52).
121. Id.at367.
122. Id.
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achieve that interest and that the stage-height requirement was superfluous
and in holding that the buffer and stage-height regulations satisfy 0 'Brien's
fourth prong, the higher court looked at the general effect of the six-foot
provision and stage-height requirements and noted that the analysis should
properly focus on SOBs generally, not just the plaintiff's establishment, and
that the court's responsibility is not to determine the most effective method
of promoting the government interest. 123 The court similarly analyzed
regulations on demarcation lines and unobstructed views. '24 In addition, it
held that the injunction provision was not unconstitutionally overbroad
because it did not authorize suit to enjoin protected activity, but rather, it
authorized suit to enjoin violations of provisions upheld under the appeal.125

The court therefore reversed the district court's holding as to the location,
buffer, stage-height, demarcation, unobstructed-view, and injunction
provisions and vacated the fees and expenses award, remanding for further
proceedings. 126

E. Littlefield v. Forney Independent School District

A challenge to the constitutionality of a school uniform policy as
violative of First Amendment rights was affirmed in favor of the school
district in Littlefield v. Forney Independent School District. 127 In 1999, the
Forney Independent School District adopted a mandatory uniform policy that
required students to wear solid color shirts and blue or khaki pants or skirts
of specified lengths and prohibited certain materials and clothing items
altogether. 128 The policy was adopted after notice to parents and students and
open meetings to address and discuss the proposed policy.129 The policy was
adopted with the rationale that doing so "would improve the learning
environment at the schools."130 Failing to comply with the policy could lead
to disciplinary action and expulsion. 131 The policy also contained an opt-out
provision that required parents to complete an exemption application that
included questions designed to gauge the sincerity of their claimed religious

123. [d. at 368.
124. [d. at 368-69.
125. [d. at 370.
126. [d. at 371.
127. 268 F.3d 275 (5th Cir. Sept. 2001).
128. [d. at 280.
129. [d.
130. [d. The appellees argued ''that the Unifonn Policy was adopted to promote school spirit and

school values, and 'to promote decorum (and thereby the notion that school is a place of order and work),
to promote respect for authority, to decrease socioeconomic tensions, to increase attendance, and to reduce
drop out rates[,j' "as well as .. 'to increase student safety by reducing gang and drug related activity as well
as the likelihood of students bringing weapons to school undetected and by allowing teachers to more
readily distinguish Forney students from outsiders.' " [d.

131. [d. at 280-81.
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or philosophical objection to the policy,I32 They were also required to meet
with a school administrator and reapply each year. 133

In challenging the policy, the plaintiffs represented both parents whose
children were granted exemptions and those denied, as well those who refused
to complete the exemption application. 134 The substantive bases for their
challenge to the policy are as follows: First Amendment violations flowing
from coerced expression of ideas as well as preclusion from expression of
their own ideas; Fourteenth Amendment violations flowing from the parents'
claimed prevention from the right to control their children's upbringing as
they see fit; and First Amendment violations flowing from violation of the
Free Exercise Clause by the exemption questionnaire delving into religious
beliefs and ofthe Free Exercise Clause by claimed favoring ofsome religions
over others. 135 The district court granted summary judgment in favor of the
defendants, and the plaintiffs timely appealed. 136

On appeal, the Fifth Circuit first analyzed whether expressive conduct
occurred, and ifso, the context within which it occurred, noting the balancing
of interests between free speech by students and the educational mission of
schools. 137 Relying on its opinion in Canady v. Bossier Parish School
Board,138 issued after the district court had granted summary judgment for the
defendants, the Fifth Circuit used similar reasoning to corne to a similar
result,139 Using the test set out in United States v. 0 'Brien, relating to content
neutral restrictions on expressive conduct, the court held that the uniform

132. Id. at 281. The questionnaire asked, for example, whether the student or parent had participated
in various uniform-requiring activities. Id. at 281 n.4.

133. Id. 281 n.4.
134. Id. at 281.
135. Id. at 281-82.
136. Id. at 282.
137. Id. at 282-83.
While we have rejected the view that an apparently limitless variety of conduct can be labeled
speech whenever the person engaging in the conduct intends thereby to express an idea, we have
acknowledged that conduct may be sufficiently imbued with elements ofcommunication to fall
within the scope of the First and Fourteenth Amendments.'

Id. (quoting Texas v. Johnson, 491 U.S. 397, 404 (1989». In a lengthy and thoughtful special concurrence,
Judge Barksdale concluded that no expressive conduct occurred by the wearing of a school uniform. Id.
at 295-98.

138. 240 F.3d 437 (5th Cir. 2001). In that opinion, the court reasoned as follows:
A person's choice of clothing is infused with intentional expression on many levels. In some
instances, clothing functions as pure speech.... Clothing may also symbolize ethnic heritage,
religious beliefs, and political and social views. Individuals regularly use their clothing to
express ideas and opinions. . .. The choice to wear clothing as a symbol of an opinion or cause
is undoubtedly protected under the First Amendment if the message is likely to be understood
by those intended to view it. ... Finally, students in particular often choose their attire with the
intent to signify the social group to which they belong, their participation in different activities,
and their general attitudes toward society and the school environment.

Id. at 440-41 (citations and footnote omitted).
139. Littlefield, 268 F.3d at 285-86.
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policy did not violate the First Amendment. 14o The four-part test was met by
the defendants as to both the coerced speech and free expression arguments,I41

First, the defendants had the power under state law to pass a uniform
policy; 142 second, the interests in improving the learning atmosphere in the
ways delineated by the defendants were "important and substantial
[government] interest[s)."143 Third, the court found that the plaintiffs had not
established genuine issues of material fact as to the defendants' interest in
suppressing student expression, given the plethora ofother legitimate reasons
for adopting the policy,I44 Finally, given that students could still wear other
types of clothing after school hours and share their messages through other
media, the restrictions were no more than necessary,I4S Therefore, the court
affirmed the district court on the First Amendment claim. 146

On the Fourteenth Amendment claim,147 the court reiterated that "[o]ne
of 'the fundamental liberty interests' recognized by the [Supreme] Court is
the 'interest ofparents in the care, custody, and control oftheir children.' ,,148

The parent-appellants argued that the uniform policy interfered with their
ability to teach their children a variety of lessons related to autonomy and
personal decision-making, and thus as the policy interfered with a
fundamental right ofcontrol, it must be analyzed using a strict-scrutiny test. 149
The defendants argued that any fundamental interest parents have in their
children's upbringing cannot extend to parents' frustrating basic school rules
regarding appropriate behavior and that a rational-basis test offered the
appropriate analysis,lSo

Praising the district court's decision and reasoning, the Fifth Circuit
agreed with its application of the rational-basis test and "almost eighty years
ofprecedent analyzing parental rights in the context ofpublic education under

140. /d.; see supra note 117 (detailing the four parts to the 0 'Brien test).
141. Id. at 286. Relying on 0 'Brien the court stated:
[T]he Unifonn Policy will survive constitutional scrutiny if (I) it is within the constitutional
power of the government, (2) it furthers an important or substantial governmental interest, (3)
the interest is unrelated to the suppression of student expression, and (4) the incidental
restrictions on First Amendment activities are no more than is necessary to facilitate that interest.

Id. (citing United States v. O'Brien, 391 U.S. 367, 377 (1968».
142. Id.
143. Id. at 286-87.
144. Id. at 287.
145. Id. (relying on Canady v. Bossier Parish Sch. Bd., 240 F.3d 437, 443 (5th Cir. 2001».
146. Id.
147. "The Fourteenth Amendment prohibits States from depriving persons 'of life, liberty, or

property, without due process oflaw.' " Id. (quoting U.s. CONST. amend. XIV, § I).
148. Id. at 288 (quoting Troxel v. Granville, 530 U.S. 57, 65-66 (2000) (plurality opinion».
149. See id. A strict scrutiny test pennits government actions burdening fundamental rights to "be

upheld only when they are narrowly tailored to a compelling governmental interest." Id. at 288 n.18.
ISO. See id. at 288-89.
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a rational-basis standard."151 Having done so, it concluded that the policy was
rationally related to a variety of state interests and legitimate educational
goals and affirmed the district court as to the Fourteenth Amendment claim. 152

Continuing in its affirmation and praise of the district court, the Fifth
Circuit also found no merit in the defendants' Free Exercise and
Establishment Clause claims under the First Amendment,153 Noting "that a
neutral, generally applicable governmental regulation will withstand a free
exercise challenge when the regulation is reasonably related to a legitimate
state interest," the court said that as a threshold matter, the opt-out policy
survived constitutional scrutiny due to its neutrality and general applicability
to all who seek to opt out, as well as its intent: to protect and foster the free
exercise of religion. 154 The families protesting the policy, however, claimed
that the defendants had crossed the line beyond examining sincerity to passing
judgment on the substance oftheir beliefs. 155 While recognizing the difficulty
of judging sincerity, the court held that the procedure was a neutral and
rational method of separating true believers from those fraudulently seeking
to opt out of the policy and did not interfere with the free exercise of
religion. 156 Finding no genuine issue of material fact, the court affirmed
summary judgment for the defendants.15

?

As to the Establishment Clause argument, the court again found no merit
in the plaintiffs' claims. ISS Despite the parents' claims that the opt-out policy
favored those with religious beliefs that could be demonstrated through formal
written tenets and other clear expressions ofanti-uniform beliefs, the court set
out as its own the district court's application ofthe Lemon v. Kurtzman test,IS9
and additionally analyzed each prong in favor ofthe defendants. 160 Again, the
court affirmed the district court's grant of summary judgment,161

lSI. Id. at 289-91 (tracing opinions from Meyer v. Nebraska, 262 U.S. 390 (1923), to present).
152. Id. at 291.
153. Id. at 291-92. "The Free Exercise Clause of the First Amendment, which has been made

applicable to the states by incorporation into the Fourteenth Amendment provides that 'Congress shall make
no law respecting an establishment of religion, or prohibiting the free exercise thereof.''' Id. at 292
(quoting U.S. CONST. amend. I) (footnote omitted).

154. Id.
155. Id. at 292-93.
156. Id. at 293.
157. Id. at 294.
158. Id.
159. Id. "To withstand an Establishment Clause challenge, a statute must have a secular legislative

purpose, the statute's primary purpose must neither advance nor inhibit religion, and the statute must not
foster an excessive entanglement with religion." Id.

160. Id. at 294-95.
161. Id. at 295.
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F. Doe v. School Board of Ouachita Parish

[Vol. 34:597

A Louisiana statute requiring school boards and parishes to permit" 'a
brief time in prayer or meditation' " at the start of the school day was
challenged in Doe v. School Board ofOuachita Parish. 162 Over a period of
thirteen years, a statute originally permitting "'a brief time in silent
mediation'" was amended to read '''brief time in silent prayer or
meditation.' "163 In 1999 the Louisiana Legislature deleted the word "silent"
from the statute; the district court found the statute unconstitutional and
granted the plaintiffs' motion for summary judgment, and this appeal
followed. 164

The court began its opinion by criticizing the Louisiana Attorney
General's Office for raising the issue of standing at oral argument. 16S

Deploring "this backdoor litigation tactic," the court nevertheless analyzed and
decided the issue because it is jurisdictional. 166 Using the three-part test set
out in Lujan v. Defenders of Wildlife,167 the court held an allegation of a
violation ofthe plaintiffs' constitutional rights (here, under the Establishment
Clause) to be adequate to fulfill the injury prong under Lujan:68 The next
prongs, causation and redressability, were met by showing the statute's link
to the practice of verbal prayer in the schools and the plaintiffs' and School
Board's agreement by Order to end the practice until the court's ruling on the
statute's constitutionality became final, resulting in conversion of the Order
to a final judgment if the statute were unconstitutional. 169 The rest of the
court's analysis was straightforward and brief: The First Amendment
provides protection of religious freedom through its Establishment and Free
Exercise Clauses and is applied to the states through the Fourteenth
Amendment,170

The court next discussed the three-prong test developed by the Supreme
Court in Lemon v. Kurtzman l71 to determine the constitutionality of a statute

162. 274 F.3d 289. 291 (5th Cir. Dec. 2001).
163. Jd. at 291.
164. Jd.
165. Jd. at 292.
166. Jd.
167. 504 U.S. 555, 560 (1992).
First, [plaintiffs) must show they have suffered or are about to suffer an "injury in fact."
Second, "there must be a causal connection between the injury and the conduct complained of."
Third, "it must be likely, as opposed to merely speculative, that the injury will be redressed by
a favorable decision."

Doe, 274 F.3d at 291-92.
168. [d. at 292.
169. Jd. at 292-93.
170. See id. at 293.
171. 403 U.S. 602. 612-13 (1971).
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facing an Establishment Clause challenge.172 The first prong of that test
requires that the statute have a secular legislative purpose:

In this case, there is no doubt that the 1999 amendment was motivated by a
wholly religious purpose [in deleting the word 'silent'].... The purpose of
the amendment is clear on its face-it is to authorize verbal prayer in schools.
In this respect, this case is virtually identical to Wallace v. Jaffree, 472 U.S.
38, 105 S. Ct. 2479, 86 L. Ed. 2d 29 (1985), which involved an Alabama
statute that authorized a moment of silence "for meditation or silent prayer"
in public schools, amending a previous statute allowing only meditation.173

The Supreme Court, in considering the legislators' statements of religious
purpose, struck down that statute, as did the Fifth Circuit in affirming the
district court's finding of unconstitutionality in this case:74

IV. SECOND AMENDMENT RIGHTS

A. United States v. Emerson

The Fifth Circuit's analysis of Second Amendment rights in United
States v. Emerson garnered significant publicity.17S The case began in
September 1998 when Emerson's wife filed a petition for divorce and also
requested a temporary injunction. 176 At the hearing, she testified about threats
that Emerson allegedly made to a friend of hers. 177 The judge entered a
temporary order that enjoined Emerson from numerous acts, including various
forms of threatening against any person and causing bodily injury or
threatening bodily injury to his wife or child. 178 There was no finding that
Emerson posed a future danger to his wife or child. 179

In December 1998, Emerson was indicted in federal court on five counts,
including unlawful possession of a firearm, while subject to the September
order in violation of 18 U.S.C. § 922(g)(8).180 He moved to dismiss; among
his arguments was an allegation ofconstitutional violations under the Second

172. Doe, 274 F.3d at 293.
173. [d. at 294.
174. [d. at 294-95.
175. 270 F.3d 203 (5th Cir. Oct. 2001); see, e.g., Case Heats Up SecondAmendment Debate, HOUST.

CHRON., June, 10,2002, available at 2002 WL 3269267.
176. Emerson, 270 F.3d at 210.
177. [d. at 211. She was apparently having an adulterous affair with this friend. [d. at 211 n.l.
178. See id. at 211. Specifically, the judge's order read as follows: "'2. Threatening Petitioner in

person, by telephone, or in writing to take unlawful action against any person.' '4. Intentionally, knowingly,
or recklessly causing bodily injury to Petitioner or to a child ofeither party.' '5. Threatening Petitioner or
a child of either party with imminent bodily injury.' .. [d.

179. [d.
180. [d.at211-12.
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Amendment and the Due Process Clause of the Fifth Amendment. 181 The
district court granted his motion on those grounds, and the government
appealed,I82

The statute und(fr which Emerson was indicted reads in relevant part as
follows:

(g) It shall be unlawful for any person-

(8) who is subject to a court order that-
(A) was issued after a hearing of which such person received actual

notice, and at which such person had an opportunity to participate;
(B) restrains such person from harassing, stalking, or threatening an

intimate partner of such person or child of such intimate partner or person,
or engaging in other conduct that would place an intimate partner in
reasonable fear of bodily injury to the partner or child; and

(C)(i) includes a finding that such person represents a credible threat to
the physical safety of such intimate partner or child; or

(ii) by its terms explicitly prohibits the use, attempted use, or threatened
use of physical force against such intimate partner or child that would
reasonably be expected to cause bodily injury; or

to ship or transport in interstate or foreign commerce, or possess in or
affecting commerce, any firearm or ammunition; or to receive any firearm
or ammunition which has been shipped or transported in interstate or foreign
commerce,IS3

Emerson argued that § 922(g)(8)(C)(ii) must be construed to require an
explicit finding by the predicate court that the person enjoined posed a
credible threat to those persons listed and moreover, that the court in a
criminal proceeding must then review the evidence relied upon by the
predicate court and acquit if the record was insufficient to sustain that
finding,IS4 Reciting basic rules of statutory construction, the Fifth Circuit
found nothing in the statute to support Emerson's argument regarding review
by the court in the criminal case. 185 The court also rejected his first argument;
looking to the disjunctive "or" between § 922(g)(8)(C)(i) and (ii), the court
pointed out that if Congress had intended to require an express finding in all
situations, it would have used the conjunctive "and."186 Continuing to parse
the statutory language, the court declined to accept Emerson's arguments as

18\. /d. at 212.
182. Id.
183. Id. at 212-13 (omissions in original).
184. Id. at 213.
185. Id.
186. /d. at 214.
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to redundancy and overlap.187 The court further declined to accept his
interpretation that the word "restrain" impliedly requires an express judicial
finding of a credible threat of violence per typical injunctive procedure
requiring findings to support a court order. 188 Finding no legislative history
to support Emerson's interpretation, the court found the language
unambiguous and not susceptible to Emerson's suggested interpretation.189

The court next considered Emerson's due process claim. 190 The district
court had relied on Lambert v. California to fashion a generous rationale for
holding that prosecuting Emerson for violating § 922(g)(8) would violate his
Fifth Amendment Due Process rights. 191 Noting the necessity of limiting
Lambert's application, the Fifth Circuit interpreted § 922(g)'s "knowingly" to
require only that an actor "know he is engaging in the activity that the
legislature has proscribed."192 The court expressed no doubt but that Emerson
knew that he possessed a firearm covered by the statute and that he was aware
ofthe September court order. 193 Therefore, his Fifth Amendment Due Process
claim failed. 194

The court then considered Emerson's Second Amendment claim. 195

Noting that the district court had "embrace[d] ... the individual rights
model,"196 the court then moved into an extensive discussion of the Second
Amendment and attendant competing theories of interpretation.197 The court
first considered the government's argument that United States v. Miller
"mandated acceptance ofthe collective rights or sophisticated collective rights
model, and rejection of the individual rights or standard model, as a basis for

187. Id.
188. [d.
189. Id.at215.
190. [d.
191. [d.; see Lambert v. California, 355 U.S. 225 (1957). The lower court reasoned that:
I) Dr. Emerson did not know that possession ofa firearm while being subject to the September
14, 1998 order was a crime; 2) section 922(g)(8) is an "obscure criminal provision" that would
be difficult for Emerson to discover; 3) there is nothing inherently evil about possessing a
firearm; and 4) Emerson had no reason to suspect that being subject to the September 14,1998
order would criminalize otherwise lawful behavior.

Emerson, 270 F.3d at 215 (citation omitted).
192. [d. at 216 (citing Bryan v. United States, 524 U.S. 184 (1998».
193. Id. The court pointed out that Emerson was also alerted to federal law when he filled out BATF

forms when purchasing the weapon. [d.
194. Id.
195. [d. at 218. The Second Amendment provides, " •A well regulated Militia, being necessary to

the security of a free State, the right of the people to keep and bear arms, shall not be infringed.''' Id.
(quoting U.S. CONST. amend. II). One judge concurred except for this section, characterizing it as
"interesting, scholarly, ... well written" dicta. [d. at 272 (Parker, 1., concurring).

196. Id. at 218.
197. Id. at 218·20. Those three theories are the states rights or collective rights interpretation, the

"sophisticated collective rights model," and the individual rights or standard model. [d. The district court
in this case adopted the lattermost of these. [d. at 220.



HeinOnline -- 34 Tex. Tech L. Rev. 618 (2002-2003)

618 TEXAS TECH LAWREVIEW [Vol. 34:597

construction of the Second Amendment.,,19s. The Fifth Circuit examined the
briefs filed with the Supreme Court in that case and analyzed the
government's arguments at length:99 The court read the government's brief
to make two legal arguments: the sophisticated collective rights model, and
a second approach that essentially argued that any "arms" referred to in the
second amendment are those "usually employed in civilized warfare," rather
than those "which are efficient only in the hands of the robber and the
assassin.,,20o Relying on language in Miller that mirrored the government's
second argument and language that described "militia" broadly and
encompassing all able-bodied males expected to appear for service with self
supplied arms in hand, the court rejected the idea that Miller supported either
ofthe two collective rights interpretations.201 However, the court did not read
Miller to have accepted the individual rights model either.202 Therefore, the
court turned to an examination of the history and text of the Second
Amendment.203

The court began with the text of the Second Amendment: '" [A] well
regulated Militia, being necessary to the security of a free State, the right of
the people to keep and bear Arms, shall not be infringed.' ,,204 As to the word
"people," the court reasoned that the term referred to individual Americans,
as that meaning is most consistent with use of the term elsewhere in the
Constitution and with the concept of the word "right" that precedes it.20S As
to the phrase "bear arms," the court focused on whether it refers only to militia
members carrying weapons during actual service or also to civilians carrying
arms.206 While giving a nod to early case law that seemed to suggest that
bearing arms was meant in a military sense/07 the court looked to myriad state
constitutions and the history of the ratification of the constitution and
concluded "that the phrase 'bear arms' refers generally to the carrying or
wearing ofarms" and is not limited to a military sense.20S Combined with the
"keep ... Arms" language, the court concluded that the plain language ofthe
Second Amendment's substantive guarantee is to guarantee an individual
right.209

198. Id. at 221; see United States v. Miller, 307 U.S. 174 (1939).
199. Emerson, 270 F.3d at 221-25.
200. Id. at 222.
201. Id. at 224-26.
202. Id. at 226-27.
203. Id. at 227 (noting that its sister courts had almost entirely rejected the individual rights model).
204. Id. (quoting U.S. CONST. amend. II).
205. Id. at 227-29.
206. Id. at 229.
207. Id. at 229-30 (discussing Aymette v. State, 154 Tenn. (2 Hum.) (1840».
208. Id. at 231-32.
209. Id. at 232.
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The court then analyzed whether the preamble could serve to transfonn
the meaning into one of the collective rights interpretations.2IO Interpreting
"militia" as "composed of the people generally possessed of [individually
owned] anns which they knew how to use, rather than to refer to some fonnal
military group separate and distinct from the people at large," the court read
it as complementing and completing the individual right interpretation.2Il

To complete its discussion, the court then embarked on an examination
of the history of the Second Amendment's adoption.212 Suffice it to say that
the history supported the court's conclusion that the Second Amendment is
most appropriately interpreted under the individual rights model.213

In application to Emerson, the court observed that even under an
individual rights interpretation, the law can still prevent certain classes of
individuals from possessing fireanns.214 In re-examining § 922(g)(8), the
court found within it the protections of a hearing, prior notice, an order with
explicit language prohibiting physical force, and the well-established basis for
any temporary injunction that there be a likelihood and strong threat of
injury.215 The Texas law under which the order against Emerson was issued
met standards sufficient to constitutionally enjoin Emerson's Second
Amendment right to bear anns while the order remained in effect.216

Therefore, the Fifth Circuit reversed the district court and remanded.217

v. PRISONERS'RIGHTS

During its 2001-2002 tenn, the Fifth Circuit decided nine cases brought
by prison inmates. The issues presented to the court included provision of
medical services,218 violation ofprivacy rights,219 sentence calculation,22O due
process in a prison disciplinary proceeding,221 and religious rights related to
grooming rules.222

210. Id. at 233.
211. See id. at 235-36.
212. See id. at 236-60.
213. Id. at 260.
214. /d. at 261.
215. Id.at261-62.
216. Id.at262-63.
217. Id. at 264-65.
218. See infra Part V.A.
219. See i'lfra Part V.B.
220. See i'lfra Part V.C.
221. See infra Part V.D.
222. See infra Part V.E.
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A. Gibbs v. Grimmette

[Vol. 34:597

The provision of medical services to a pre-trial detainee was at issue in
Gibbs v. Grimmette.223 In Gibbs, a pre-trial detainee in a county jail requested
the same tuberculosis skin test that was being administered to all state inmates
but was refused based on his status.224 He later tested positive for tuberculosis
and sued the sheriff, two county jail personnel, three nurses, and the state
health department under 42 U.S.C. § 1983, arguing deliberate indifference to
his medical needs.22S After dismissal of most of his claims, the remainder
were tried, with the court granting judgment as a matter of law based on
qualified immunity for the nurses and lack of proof of injury on Gibbs's
part.226 He appealed.227

On appeal, the court held that because Gibbs had no statutory right to a
tuberculosis test, the jail personnel and nurses had not violated a clearly
established right of the defendant of which a reasonable person should have
known and were therefore entitled to qualified immunity.228 The court next
considered Gibbs's claim that policies differentiating pre-trial detainees from
state inmates for the purpose ofproviding medical care violate the Fourteenth
Amendment,229 Recognizing "no significant distinction between pretrial
detainees and convicted inmates concerning basic human needs such as
medical care,'>230 the court looked to see whether the failure to test showed
deliberate indifference to Gibbs's basic medical needs.231 Distinguishing
deliberate indifference from "mere negligence" or "disagreement," the court
analyzed the defendants' individual liability under a subjective test and the
municipality's liability under an objective analysis.232 Finding no facts that
demonstrated defendants' personal knowledge ofactive cases oftuberculosis
(necessary for transmission of the disease) and thus no basis for subjective
deliberate indifference on their part, and concluding that the testing policy did
not constitute deliberate indifference, the court affirmed the district court's
grant of summary judgment,233

223. 254 F.3d 545, 545 (5th Cir. 2001).
224. Id. at 547.
225. Id.
226. Id.
227. Id.
228. Id. at 548.
229. Id.
230. Id. (citing Hare v. City of Corinth, Miss., 74 F.3d 633, 643 (5th Cir. 1996) (en bane».
23 I. Id. at 548-49.
232. Id. at 549.
233. Id. at 549-5 I.
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B. Oliver v. Scott

621

In Oliver v. Scott, a male prison inmate sued under 42 U.S.C. § 1983,
alleging violation ofhis privacy rights due to the monitoring of male inmates
in bathrooms and showers by female guards, but not permitting the reverse
scheme.234 Affirming the dismissal ofmost ofOliver's claims as either moot
due to his transfer to another prison or as the subject ofother ongoing judicial
supervision, the court then analyzed Oliver's equal protection claim regarding
privacy measures and cross-gender observation.23S Noting that minimal
invasions of privacy are justified by the state's interest in security, the court
assessed both the Fourth and Fourteenth Amendments as possible bases for
Oliver's privacy claim and found in neither a constitutional right to bodily
privacy in this context.236 Proceeding nonetheless to the next step of the due
process analysis-balancing the intrusion against the state's interests-the
court used a four-factor test to determine whether there was a reasonable
relationship between the regulation and the state's penological interests.237

Focusing on evidence showing the potential for violence at the prison facility,
the ability to increase overall surveillance by using female guards, the ripple
effect of limiting the assigning of personnel based on gender, and the failure
of any offered alternative, the court upheld the lower court's determination
that the cross-sex surveillance was justified.238

C. Thompson v. Cockrell

The Fifth Circuit addressed how to credit a prisoner for time during
which he was erroneously released prior to his return to prison based on
parole violations in Thompson v. Cockrell.239 In Thompson, the prisoner
claimed a violation of his due process rights when, after his return to prison
following an erroneous early release and violation of the terms of his
mandatory supervision, he was denied the good time credits accrued prior to
his release and forced to forfeit credit against his sentence earned while he

234. 276 F.3d 736, 739 (5th Cir. Jan. 2002).
235. [d. at 739-40, 743.
236. Id. at 744-45.
237. /d. at 745. The test is as follows:
Four factors determine whether there is a reasonable relation: First, the regulation must have
a "valid, rational" connection to the governmental interest put forth to justilY it. Second, the
court should consider whether the inmate has alternative methods for exercising that right.
Third, the court should consider the impact that accommodation would have on other inmates
or prison staff. Where the "ripple effect" is large. courts should have greater deference. Finally.
the existence ofeasy, rather than hard, alternatives may demonstrate the regulation or policy is
an "exaggerated response."

[d. (citations omitted).
238. [d. at 746.
239. 263 F.3d 423, 423 (5th Cir. Aug. 2001).
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was erroneously at liberty.240 The court analyzed whether Thompson had a
liberty interest in the good time credits and calendar time, beginning by
identifying the source of liberty interests as either the Due Process clause or
state law.241 The court analyzed the calendar time and good time credits
separately.242

Both federal and state law permit loss ofcalendar time spent on parole,243
and Thompson therefore lacked a liberty interest in his time spent on release
on that basis.244 However, that he was improperly released through no fault
of his own and then reincarcerated triggered a Texas law requiring credit for
time served during his erroneous release so long as the release was through no
fault ofhis own.245 As that was the situation in this case, the court proceeded
with its due process analysis by weighing Thompson's liberty interest in his
calendar time against its potential loss by looking for any arbitrary
deprivation.246 Finding no basis to support denial of that time to Thompson,
the court held that Thompson was entitled to the calendar time spent on
release.247

On the issue ofhis good time credits, however, the court did not reinstate
the credits that Thompson had earned at the time of his erroneous release.248

The court found no state-based right to credits in that situation, declined to
accept the Ex parte Morris analysis requiring restoration of good time credit
under a constitutional due process analysis, and noted that Thompson's own
misconduct during his release led to the forfeiture of the credit.249

D. Broussard v. Johnson

Due process requires some evidence to support a disciplinary
determination in a prisoner's disciplinary hearing.250 In Broussard v. Johnson,
an inmate was charged and convicted in a prison hearing of possession of
contraband for use in an escape.251 The investigating officer offered evidence
provided by a warden, who had himself received it from an informant.252 At
the hearing, the investigating officer knew nothing about the informant and

240. Id. at 424.
241. Id. at 425 (citing Sandin v. Conner, 515 U.S. 472, 484 (1995); Ky. Dep't ofCorreetions v.

Thompson, 490 U.S. 454, 460 (1989».
242. See id. ~t 426-29.
243. See id. at 426.
244. /d.
245. Id. at 426-27 (citing Ex parte Morris, 626 S.W.2d 754 (Tex. Crim. App. 1982) (en bane».
246. Id. at 427.
247. Id. at 428.
248. Id. at 429.
249. /d.
250. Broussard v. Johnson, 253 F.3d 874, 876 (5th Cir. June 2001).
251. Id. at 874-75.
252. Id. at 875.
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relied solely on what the warden had told him; Broussard was found guilty
and lost all accumulated "good time" credit.253 Broussard filed a § 1983 civil
rights complaint, and ultimately the district court vacated his conviction and
ordered restoration ofhis credit.254 On appeal, the court recognized that while
prisoners are not accorded all rights in a disciplinary proceeding that a
defendant in a criminal case might enjoy, nevertheless, due process does
require at least some evidence in the record to support the disciplinary
determination.255 In the case ofa tip from an informant, the disciplinary body
should have some evidence upon which to base a credibility determination
before accepting that informant's tip as probative evidence; no such evidence
was offered in Broussard's hearing.256 Given that the only other evidence
against him was the escape contraband secreted in an area to which at least
100 inmates had access, the court affirmed the district court's judgment
conditionally granting to Broussard habeas relief pending a new hearing.257

E. Taylor v. Johnson

A prison grooming policy forbidding inmates from wearing beards was
challenged in Taylor v. Johnson on both free exercise and equal protection
grounds.258 The district court dismissed Taylor's complaint as frivolous.259

Citing its own decision in a 2000 case regarding the same grooming policy,
the Fifth Circuit upheld the district court's dismissal of the free exercise
claim.260 On the equal protection claim, Taylor argued that the court should
apply a strict scrutiny test as the policy threatened his religious rights under
the First Amendment.261 The court, however, pointed out that the correct test
in judging the alleged infringement of fundamental constitutional rights in a
prison context is not strict scrutiny, but a reasonableness test that requires the
challenged regulation be considered in terms of reasonable relationship to a
legitimate penological interest,262 While the court had previously examined
the beard policy and found that it served a legitimate penological interest, the
equal protection question had not been answered in that case.263 As Taylor
had not been permitted by the district court to develop a factual basis for his

253. Id.
254. Id. at 875-76.
255. Id. at 876.
256. Id. at 876-77.
257. /d. at 877.
258. 257 F.3d 470, 472 (5th Cir. July 2001).
259. /d.
260. Id. at 472-73 (citing Green v. Polunsky, 229 F.3d 486 (5th Cir. 2000».
261. Id. at 473.
262. Id. at 473-74 & nn.3-4.
263. Id. at 474 (citing Green, 229 F.3d at 489-91).
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equal protection claim, the court vacated dismissal ofthat claim and remanded
for factual development,264

F. Volk v. Gonzalez

The Fifth Circuit analyzed the award of attorney fees in prisoner
litigation and their calculation in a lawsuit that began before and ended after
passage of the Prison Litigation Reform Act (PLRA) in Volk v. Gonzalez.265

The court also considered an issue of first impression-whether the PLRA's
fee cap266 applies also to cap attorney's fees incurred in recovering attorney's
fees-and held affirmatively.267

G. Wright v. Hollingsworth

In Wright v. Hollingsworth, the court affirmed that before filing suit in
federal court contesting prison conditions, a prisoner must exhaust his prison
grievance remedies, even ifthat process does not offer the damages sought.268

The court noted that the Prison Litigation Reform Ace69 requires that the
prisoner exhaust all available remedies and that Wright had not done so, but
did permit dismissal of Wright's claim without prejudice and allowed tolling
ofthe Texas statute of limitations pending exhaustion ofthose administrative
remedies.270

H. Ali v. Johnson

In Ali v. Johnson, the Fifth Circuit "reiterate[d] that inmates· sentenced
to incarceration cannot state a viable Thirteenth Amendment claim if the
prison system requires them to work" and therefore affirmed the district
court's denial ofAli's claim.271

264. [d. at 474-75.
265. 262 F.3d 528 (5th Cir. Sept. 2001).
266. [d. at 531·32 (quoting 42 U.S.C. § I997e(d)(1)-(2), "'fthe award ofattorney's fees is not greater

than I50 percent of the judgment, the excess shall be paid by the defendant.").
267. [d. at 536.
268. 260 F.3d 357, 357 (5th Cir. July 2001).
269. 42 U.S.C. § 1997e(a).
270. Wright, 260 F.3d at 358-59.
271. 259 F.3d 317, 317-18 (5th Cir. July 2001). The court noted that the Thirteenth Amendment

states: " 'Neither slavery nor involuntary servitude, except as punishmentfor crime whereofthe party shall
have been duly convicted shall exist within the United States, or any place subject to their jurisdiction.' "
[d. at 318 (quoting U.S. CONST. amend. XIII).
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1. Richardson v. Spurlock

625

Whether a prisoner's occasional exposure to second-hand tobacco smoke
constitutes cruel and unusual punishment in violation of the Eighth
Amendment was addressed in Richardson v. Spurlock. 272 The Fifth Circuit
applied the Supreme Court's two-prong test and held that Richardson's claim
did not meet the first prong as his exposure did not reach the "unreasonably
high level" standard.273 Unlike the exposure in cases in which the prisoners
shared living quarters with smokers or were working in smoke-filled
environments, Richardson's exposure complaint was based on sitting near
smokers on a bus.274 The court therefore upheld the dismissal of that claim
and Richardson's other claims.27s

VI. IMMUNITY

Undisputed state actors claimed immunity from § 1983 liability in cases
involving execution of a temporary restraining order and decisions to arrest
and prosecute.276 The Fifth Circuit also addressed sovereign immunity in the
context ofa state's obligation to provide mental health services to prisoners in
a case brought under § 1983 and alleging violations of the Americans with
Disabilities Act.277

A. Cozzo v. Tangipahoa Parish Council-President Government

Following her eviction from her property in the erroneous interpretation
of a temporary restraining order (TRO), the plaintiff sued the officers and
parish in Cozzo v. Tangipahoa Parish Council-President Government.278 The
plaintiff and her husband lived on property that belonged to plaintiff and that
contained both an apartment and a bam where Mr. Cozzo stored work-related

272. 260 F.3d 495 (5th Cir. Aug. 2001).
273. [d. at 498 (citing Helling v. McKinney. 509 U.S. 25, 35 (1993».
First, a prisoner must prove objectively that he is "being exposed to unreasonably high levels
ofETS [Environmental Tobacco Smoke]." ... The court also has to determine "whether society
considers the risk ... to be so grave that it violates contemporary standards ofdecency to expose
anyone unwillingly to such a risk." Second. the prisoner must show that prison authorities
demonstrated a "deliberate indifference" to his plight.

[d. (citations omitted).
274. [d. at 498-99.
275. See id. at 499-500. The other claims failed for lack of exhaustion of administrative remedies

and for lack of evidence. See id.
276. See infra Part VI.A·B.
277. See infra Part VI.C-O.
278. 279 F.3d 273, 273 (5th Cir. Jan. 2002) (substituted for a withdrawn opinion at 262 F.3d 501 (5th

Cir. Sept. 2001».
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supplies.279 Mr. Cozzo moved out, filed for divorce, and obtained a TRO
barring his wife from his residence and place of business.28o The officers,

from the Civil Department of the Tangipahoa Parish Sheriff's Department,
who served the TRO in September 1997 inexplicably interpreted it to require
plaintiff's eviction from her property, and she ultimately did vacate it under
protest.28I At a hearing in March 1998 to determine legal occupancy of the

property, in which the plaintiffwas given custody ofthe residence, the judge
who signed the TRO expressed surprise at the officers' interpretation of the

document and suggested that the plaintiff sue the sheriff.282 Complying with
the judge's helpful advice, she did so, suing the officers and parish under 42

U.S.C. § 1983 and alleging constitutional violations under the Fourth, Fifth,
and Fourteenth Amendments.283 The defendants filed for dismissal, arguing

qualified immunity, and the court denied their motion.284 The jury found for
the plaintiff and awarded her damages.28S The officers then filed post-trial

motions for judgment as a matter oflaw or for a new trial, which were denied;
theyappealed.286

On appeal, the officers argued for the first time that they were protected
by sovereign immunity.287 As sovereign immunity is jurisdictional, the court
first analyzed this issue, starting with the observation that Louisiana has
refused to waive its Eleventh Amendment sovereign immunity as to federal
court suits.288 Moreover, the court noted that Congress did not indicate an
intent to abrogate state sovereign immunity in enacting § 1983.289 The court
applied a six-part test to determine whether the officers were "alter egos of
Louisiana" and thus entitled to immunity; the test examines whether" 'the
state is the real . .. party in interest.' ,,290

279. Id. at 279.
280. See id.
281. Id.
282. Id.
283. Id. at 279-80.
284. /d. at 280.
285. Id.
286. Id.
287. Id.
288. Id. at 280-81.
289. Id. at 281.
290. Id. (quoting Hudson v. City of New Orleans, 174 F.3d 677, 681 (5th Cir. 1999». The six

Hudson factors include:
1. Whether the state statutes and case law view the agency as an ann of the state;
2. The source of the entity's funding;
3. The entity's degree oflocal autonomy;
4. Whether the entity is concerned primarily with local as opposed to statewide problems;
5. Whether the entity has the authority to sue and be sued in its own name; and
6. Whether the entity has the right to hold and use property.

Id.
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The court identified the second factor as most important and found no
support in Louisiana statute for state responsibility for Parish Sheriff
Department debt or for. general funding of local sheriffs offices.291 It
analyzed the other factors and for each one except the first, which it found
ambiguous, found that it cut against a finding of immunity for the officers.292

The officers also argued that they were entitled to qualified immunity in
the performance ofthe discretionary function of interpreting and carrying out
the TRO.293 The doctrine protects all but the incompetent or knowing
violators of the law.294 The court applies a two-prong test to determine
whether the defendant is protected.29S First, the court "must decide whether
the plaintiffalleged a violation ofa clearly established constitutional right."296
Second, the court "must address whether the defendant's 'conduct was
objectively reasonable in light of clearly established law at the time that the
challenged conduct occurred.' ,,297

Given the concession on appeal that the plaintiffmet the first prong, the
court focused on the second prong and conducted an exhaustive discussion of
the many ways that one of the officers, Deputy Joiner, had ignored the
language of the TRO and ousted plaintiff from her home.298 The court
concluded that the district court had correctly denied his qualified immunity
claim.299 As to the sheriff, the court held that § 1983 does not recognize the
doctrine ofrespondeat superior; therefore, the sheriffcould still be liable ifthe
plaintiff could meet the three parts of the "failure to train" test set out in
Thompson.30o While the court agreed with the district court that the jury could
have found that the plaintiffhad established the first two prongs, it disagreed
as to the third prong, the showing ofdeliberate indifference.301 In addition to
the potential liability under Thompson, the court stated that supervisory
liability may exist if officials implement a policy so deficient that it" 'is the

291. /d. at 282.
292. See id. at 281-83. In addition, while raising absolute immunity on appeal, the officers had not

pled absolute immunity in their answer or motion to dismiss and thus were deemed to have waived it. Id.
at 283.

293. Id. at 284.
294. Id. (citing Malley v. Briggs, 475 U.S. 335, 341 (1986».
295. /d. at 284.
296. /d. (citing Siegert v. Gilley, 500 U.S. 226, 231 (1991); Hare v. City of Corinth, 135 F.3d 320,

325 (5th Cir. 1998».
297. /d. (quoting Glenn v. City ofTyler, 242 F.3d 307, 312 (5th Cir. 2001».
298. Id. at 284-86.
299. Id. at 286.
300. Id. (citing Thompson v. Upshur County, Tex., 245 F.3d 447, 459 (5th Cir. 2001». A sheriff is

liable even if not personally involved if, "I) the sheriff failed to train or supervise the officers involved; 2)
there is a causal connection between the alleged failure to supervise or train and the alleged violation of the
plaintiffs rights; and 3) the failure to train or supervise constituted deliberate indifference to the plaintiffs
constitutional rights." Id. (quoting Thompson, 245 F.3d at 459).

301. Id. at 287-88.
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moving force of the constitutional violation.' ,,302 Contrary to the district
court's conclusions as to the existence ofsuch policies, the Fifth Circuit found
that the record reflected an "unprecedented event," rather than a widespread
policy or practice.303 Therefore, the district court erred in denying the sheriff
qualified immunity.304

The officers further argued that the plaintiff's allegations flowed from
procedural, rather than substantive, due process violations and thus should
have mandated dismissal under the Parratt/Hudson doctrine, which" 'dictates
that a state actor's random and unauthorized deprivation of a plaintiffs
property does not result in a violation of procedural due process rights if the
state provides an adequate post-deprivation remedy.' ,,305 The court agreed
with the district court that the plaintiff>s substantive rights were implicated
and that it correctly declined to dismiss under Parratt/Hudson.306

In addition, the court reviewed a number of challenges to evidentiary
rulings, expert testimony, jury instructions, and damages, and upheld them
al1.307 In sum, the Fifth Circuit reversed the district court as to the sheriff>s
qualified immunity claim, but affirmed all other aspects of the ruling.308

B. Price v. Roark

An arrest for license tag violation and arson led to the claims filed in
Price v. Roark.309 The plaintiff, a salvager of abandoned buildings, was
arrested by an investigator for the Bolivar County Sheriff>s Department
(Roark) after three buildings that he had purchased from the Town of Shaw
burned.3lO He was arrested at the scene, and having arrived in a truck without
a vehicle tag, was arrested initially on that basis alone.31l He was charged
with arson and vehicle tag violation, but the arson charges were soon
dropped.312 Arrest and charges for the vehicle tag violation were carried out
by Bolivar County.313 A few days later he was arrested by the Town of Shaw
and charged with arson again.314 He sued under § 1983, alleging false arrest

302. Id. at 289 (quoting Thompkins v. Belt, 828 F.2d 298, 304 (5th Cir. 1987)).
303. Id. at 290.
304. Id.
305. Id. (quoting Myers v. K1evenhagen, 97 F.3d 91, 94 (5th Cir. 1996)).
306. Id. at 291.
307. Id. at 291-94.
308. Id. at 294-95.
309. 256 F.3d 364 (5th Cir. July 2001).
310. Id. at 367.
311. Id.
312. Id.
313. Id.
314. Id.
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for both arson arrests and for malicious prosecution.315 The district judge
denied Roark's claim of qualified immunity, and the officer appealed.316

The appellate court may review the denial of a motion for summary
judgment when the motion is based on qualified immunity.317 In Price, the
court used a two-step analysis to determine qualified immunity challenges:
whether "the officer's conduct violated a constitutional right" and if so,
"whether the right was clearly established."318 Finding that the officer had
probable cause to arrest Price based on his driving a vehicle without license
tags, the court ended itsanalysis in relationship to Price's first false arrest
claim.319 The court found no link to a violation offederal rights to support a
§ 1983 action based on the malicious prosecution claim; Price showed no
Fourth Amendment or other violation, and hence Roark was also entitled to
qualified immunity on that claim.320 Finally, the court found no basis to
support Price's claim that Roark somehow instructed the Town of Shaw to
arrest him on arson the second time; therefore, the court held that Roark was
entitled to qualified immunity on that claim as well.321

C. Mowbray v. Cameron County, Texas

A former prisoner who was incarcerated for nine years before her
sentence was set aside sued police, investigators, prosecutors, and others
under § 1983 in Mowbray v. Cameron County, Texas.322 Mowbray's husband
was shot one night in 1987 as she lay in bed next to him.323 Mowbray claimed
that the death was a suicide.324 Police suspected otherwise, tested her
nightgown, and had conflicting results, with the first test positive for blood
and subsequent tests, negative.32S The lab technician never reported the
negative results to the district attorney, to the police officer who assisted in
the first test, or to Mowbray.326 An expert on blood spatter patterns
subsequently tested the nightgown, found no blood, and concluded that
Mowbray had shot her husband while she was naked.321 At trial, neither side

315. /d. at 368.
316. ld.
317. ld.
318. ·ld. at 369 (citing Saucierv. Katz, 533 U.S. 194 (2001».
319. ld. at 370.
320. ld.
321. Id.at370-71.
322. 274 F.3d 269, 274 (5th Cir. Dec. 2001). Mowbray has also been a party to related state court

claims. See Mowbray v. Avery, 76 S.WoJd 663 (Tex. App.-Corpus Christi 2002) (addressing distribution
of insurance proceeds).

323. ld. at 275.
324. ld.
325. ld.
326. ld.
327. ld. at 276.
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called that expert.328 Mowbray was convicted and sentenced to life
imprisonment.329 Her habeas petition was granted, the conviction was set
aside, and she was acquitted by a secondjury.330

Mowbray sued myriad defendants for myriad claims related to her
conviction.331 The court first addressed her claims against the prosecutors,
which the district court had dismissed based on absolute immunity,332 As
absolute immunity extends to prosecutors for "acts performed as advocates of
the state," including decisions regarding evidence and witnesses, the court
affirmed the district court's dismissal.333

Next, the court considered whether she could sue the police officer and
the blood spatter expert for conspiracy to commit perjury; reciting the rule
that "witnesses are entitled to absolute immunity against § 1983 suits based
on their testimony in a criminal trial," the court affirmed the district court's
dismissal of the § 1983 claims against them,334

The court continued to methodically affirm the district court ruling,
holding that although the county might be liable for the acts of its final
policymakers, such as the sheriff, Mowbray sued only lower level county
employees and prosecutors acting as state, not county, officers.335 The court
held that the county could not be held liable for failure to train state officers,336
The final issue went to Gavito's (a lieutenant with the Cameron County
Sheriffs Department) qualified immunity; the district court had denied his
summary judgment motion.337 The court noted that the first step in
determining whether the qualified immunity normally enjoyed by a police
officer for his official acts does not apply was to explore whether Gavito
violated a clearly established constitutional right ofMowbray's,338 The court
found no such showing and hence granted Gavito qualified immunity for his
actions challenged under the § 1983 claim.339 As to Mowbray's state law
claims against Gavito, the court looked to the three-part test for official
immunity,340 and considered at length only the good faith criterion, as clearly

328. ld.
329. ld.
330. ld.
331. ld.
332. ld. Mowbray claimed that they" 'shopp[ed] for experts,' 'Iabor[ed] to sell these experts on their

theory,' and 'reject[ed] the leading authority in the field ... and instead select!ed] an expert who perpetrated
junk science.'" ld.

333. ld. at 276-77 (citing Imbler v. Pachtman, 424 U.S. 409, 430-31 & n.33 (1976».
334. ld. (citing Briscoe v. LaHue, 460 U.S. 325, 329-31 (1983».
335. ld. at 278.
336. ld.
337. ld. at 279.
338. /d.
339. ld.
340. ld. at 280. The court set out Texas's test: "Police officers are entitled to official immunity from

suits arising out of performance of (1) discretionary duties (2) in good faith as long as they are (3) acting
within their authority." ld. (citing City of Lancaster v. Chambers, 883 S.W.2d 650, 653 (Tex. 1994». ld.
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established law answered the first and third.341 Lacking evidence that Gavito
did anything illegal, the court held that he was immune from suit and that the
district court had erred in not granting summary judgment in his favor.342

D. Reickenbacker v. Foster

The court considered Eleventh Amendment immunity in Reickenbacker
v. Foster.343 In this case, a group ofmentally ill prisoners sought reliefunder
the Eighth Amendment, 42 U.S.C. § 1983, the Americans with Disabilities
Act (ADA), and the Rehabilitation Act, alleging deficient mental health
services.344 Defendant Louisiana Department ofPublic Safety and Corrections
asserted sovereign immunity, moved to dismiss, was denied, and appealed.345

Starting by setting out the Eleventh Amendment, the court noted that
both Acts (the ADA and the Rehabilitation Act) "contain unequivocal
statements of intent to abrogate" state sovereign immunity.346 The court next
examined its prior holding in Coolbaugh v. Louisiana that Title II ofthe ADA
validly abrogated Eleventh Amendment sovereign immunity.347 Concerned
with recent Supreme Court decisions' effect on the continued validity of
Coolbaugh,348 the court examined cases decided sinc~ that time and held that
Coolbaugh was no longer controlling precedent due to a now-deficient level
of constitutional analysis of the issue.349 Where Coolbaugh required" 'a
congruence and proportionality between the injury to be prevented or
remedies and the means adopted to that end' " and analyzed legislative
history,350 the Supreme Court has since refined an analysis that requires a
court "to look to specific findings ofunconstitutional discrimination by states
in a § 5 abrogation analysis" and that requires that unconstitutional
discrimination be by the states, not by local govemments.351 As Coolbaugh's

341. See id.
342. Id. at 280-81.
343. 274 F.3d 974 (5th Cir. Dec. 2001).
344. Id. at 976.
345. Id.
346. Id. at 977. The court noted, "The Eleventh Amendment provides: 'The Judicial power of the

United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against
one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.' ..
Id. at 976 n.5 (quoting U.S. CONST. amend. XI).

347. Id. at 977; see Coolbaugh v. Louisiana, 136 F.3d 430 (5th Cir. 1998).
348. Reickenbacker, 274 F.3d at 977-78. The Fifth Circuit looked at Garrett v. Board ofTrustees

ofthe University ofAlabama, 531 U.S. 356 (2001) (holding that Title I of the ADA did not abrogate state
sovereign immunity), and Kimel v. Florida Board ofRegents, 528 U.S. 62 (2000) (holding that the Age
Discrimination in Employment Act exceeded Congress's authority to abrogate the states' immunity).
Reickenbacker, 274 F.3d at 977.

349. Id. at 979.
350. Id. at 980.
35 J. Id.
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discussion was not sufficiently detailed, the Fifth Circuit considered anew
Title II of the ADA and the abrogation of state sovereign immunity.3S2

The Fifth Circuit examined whether Congress had established a pattern
ofdiscrimination by the states and concluded that much of the evidence was
either anecdotal or illustrated discrimination at the local, rather than the state
level.353 Moreover, even if the court were to so find and move to the second
part ofthe analysis, congruence and proportionality would be problematic.3S4

Imposing the proposed remedial scheme-,-the Rehabilitation Act and Title II's
provisions-would require a level of"affirmative accommodation obligation"
in excess of constitutional boundaries.m Therefore, the court reversed,
dismissing the Title II and Rehabilitation Act claims against the Louisiana
Department of Public Safety and Corrections.356

VII. HABEAS CORPUS

The court considered two cases challenging death sentences and a case
challenging the retroactive application ofa rul~ regarding the burden ofproof
as to statutes of limitation.3S7

A. Tennard v. Cockrell

Ahabeas petitionerchallenged his death sentence and sought acertificate
of appealability (COA) in Tennard v. Cockrell. 3S8 Tennard was indicted for
capital murder, an offense committed less than four months after his release
from prison on a felony rape conviction.359 The jury convicted him, and at the
punishment hearing, his parole officer testified that Tennard had an IQ of 67
based on a notation on a report made more than five years earlier.360

Regardless, the jury answered affirmatively the special issues, resulting in
Tennard's being sentenced to death.361 He pursued all appeals, and at the
federal level, the district court denied his habeas petition and his request for
a COA.362

Pursuant to the AEDPA, a habeas petitioner must obtain a COA, which
will be granted only upon " 'a substantial showing of the denial of a

352. Id. at 981. The court also noted that other circuits had already held that Title 11 did not abrogate
state sovereign immunity. Id.

353. See id. at 982.
354. /d. at 983.
355. Id.
356. Id. at 984.
357. See infra Part VII.A-C.
358. 284 F.3d 591 (5th Cir. Mar. 2002).
359. Id. at 593.
360. Id.
361. Id. at 594.
362. Id.
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constitutional right.' ,,363 While the petitioner must show some issue amenable
to debate or the possibility of a different resolution, any doubt as to issuance
is also resolved in his favor.364 However, the federal court must also defer to
state court determinations in adjudication of the petitioner's claims unless
contrary to clearly established federal law or based on an unreasonable
determination of the facts.365

Tennard argued that the jurors in the punishment phase were not
provided a way to give mitigating effect to evidence of his low IQ (and
presumptive mental retardation).366 However, the Fifth Circuit reviewed the
record and found no evidence that defense counsel had argued mental
retardation; indeed, the Texas Court of Criminal Appeals said that the term
was never mentioned in the record ,and that there was no evidence in the
record to support that Tennard was mentally retarded-a factual finding to
which the reviewing court must give a presumption of correctness.367 But as
the court observed, even ifTennard could rebut that presumption, he made no
showing at trial that his crime was attributable to his claimed mental
retardation.368 With no substantial showing of a denial of a constitutional
right, the court denied his request for a COA.369

B. Martinez v. Johnson

In Martinez v. Johnson, a habeas petitioner challenged his conviction and
death sentence,370 Johnny Joe Martinez had robbed a convenience store and
murdered the clerk after a night of drinking and club-hopping.371 After
committing these crimes, Martinez called the police, waited for their arrival,
surrendered, and cooperated in the investigation.372 The officers who spoke
with him during this time described him as remorseful, cooperative, and not
intoxicated.373 Charged with and convicted of capital murder, Martinez
expressed remorse and bewilderment at his violent actions and produced
witnesses during the punishment phase who all testified as to his non-violent
nature.374 Pursuant to Texas statute, the jury answered the "future

363. Id. (referencing 28 U.S.c. § 2253(c)(2) (2000) and quoting 28 U.S.c. § 2253(a)(2».
364. Id.
365. Id. The dissent argued that a clearly established rule oflaw existed under Penry v. Lynaugh.

492 U.S. 302 (1989). and set out a lengthy analysis of that opinion. Tennard, 284 F.3d at 597.
366. See id. at 595. Tennard relied on Penry v. Lynaugh, 492 U.S. 302 (1989).
367. Tennard, 284 F.3d at 596. The dissent disagreed, concluding that the finding offact by the

Texas Court of Criminal Appeals was patently unreasonable. Id. at 598.
368. Id. at 596.
369. /d. at 597. See infra notes 532-34.
370. 255 F.3d 229, 231 (5th Cir. June 2001).
371. Id.
372. See id. at 232.
373. See id.
374. See id. at 232-33.
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dangerousness special issue" ~ffinnatively and the "mitigation special issue"
negatively; thus, Martinez was sentenced to death.375

On appeal, the Texas Court of Criminal Appeals (CCA) affinned
Martinez's conviction and death sentence.376 The CCA then appointed
counsel Nathaniel Rhodes to represent Martinez in his state habeas corpus
proceeding.377 The Fifth Circuit's opinion sets out in some detail the
inadequacies of that representation.378 As to the claims in federal court, the
district court pennitted the withdrawal ofRhodes and the appointment ofnew
counsel, who raised six issues on Martinez's behalf in his federal habeas
petition, all focusing on the punishment phase and the future dangerousness
detennination.379 The district court denied all claims, and Martinez
appealed.380

First, he argued that his ineffective assistance ofcounsel claim at the trial
level was not properly pursued at the state habeas level due to Rhodes's
ineffective assistance of counsel and that he should not therefore be
procedurally bound from presenting it at the federal level.38 I The Fifth Circuit
analyzed Martinez's reliance on Coleman v. Thompson. 382 In that case, the
Supreme Court discussed the circumstances under which attorney error can
constitute cause, found no constitutional right to counsel in state post
conviction proceedings, and held that the petitioner must bear the risk of
attorney error resulting in procedural default,383 The Supreme Court did
"explain[] that indigent defendants have a right to effective appointed counsel

375. Id. at 233-34. Subsections 2(b) and 2(e) read in relevant part:
(2)(b) On conclusion of the presentation of the evidence. the court shall submit the following
issues to the jury:

(I) whether there is a probability that the defendant would commit criminal acts of
violence that would constitute a continuing threat to society; ....

(e)(I) The court shall instruct the jury that if the jury returns an affirmative finding to each issue
submitted under Subsection (b) of this article, it shall answer the following issue:

Whether, taking into consideration all of the evidence, including the circumstances
of the offense, the defendant's character and background, and the personal moral
culpability of the defendant, there is a sufficient mitigating circumstance or
circumstances to warrant that a sentence of life imprisonment rather than a death
sentence be imposed.

/d. at 233 n.3 (quoting TIDe CRIM. PROC. CODE ANN. art. 37.071 (Vernon 2001».
376. Id. at 234.
377. Id.
378. See id. at 234-36.
379. See id. at 236.
380. Id. at 236-37.
381. See id. at 237-38. Martinez relied on the rule that "[a) petitioner may overcome such a

procedural default, however, and obtain federal habeas corpus review of his barred claims on the merits,
ifhe can demonstrate cause for the defaults and actual prejudice." Id. at 239 (citing Jones v. Johnson, 171
F.3d 270, 277 (5th Cir. 1999».

382. Id. at 239; see Coleman v. Thompson, 501 U.S. 722 (1991).
383. Martinez, 255 F.3d at 239-40 (citing Coleman, 501 U.S. at 752-53).
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in 'the one and only appeal an indigent has as of right,' ,,384 which Martinez
used to argue an exception when the state habeas proceeding was his first
opportunity to argue the ineffective assistance of trial counsel who had also
represented him in that first appea1.38S However, the Fifth Circuit held that its
own clear precedent precluded its considering an exception under Coleman
and that Martinez's claim was procedurally barred.386

Martinez next claimed violation ofhis Eighth Amendment rights, arguing
that his death sentence was arbitrarily imposed without sufficient evidence
presented at trial to support the jury's future dangerousness determination and
that the CCA's affirmance was arbitrary and capricious and therefore
unconstitutional.387 Using the "rational factfinder" test set out in Jackson v.
Virginia,388 the court found that the CCA was not objectively unreasonable in
its application of that test in upholding Martinez's death sentence.389 The
court noted that the circumstances of the offense and Martinez's admissions
at trial supported the future dangerousness determination.390 Therefore, the
court denied the Eighth Amendment claim.391

C. Proctor v. Cockrell

Two habeas petitioners argued that the Texas Court ofCriminal Appeals'
(CCA) retroactive application of a new interpretation of state law violated
their constitutional rights in Proctor v. Cockrell.392 After a robbery and
indictment in 1982, resulting in a guilty verdict and then a reversal on appeal,
petitioners were indicted again in 1988, convicted, and sentenced to lengthy
prison terms.393 Appeals followed based on double jeopardy and then statute
of limitations issues, with the latter being the basis for this appea1.394

The CCA twice considered the limitations issue, holding first that the
State has the burden to prove that the offense was committed within the
limitations period,39S then reconsidering and holding that the defense first has
the burden of proof on limitations and only by asserting the defense triggers

384. Id. at 240 (quoting Coleman, 501 U.S. at 756).
385. Id.
386. Id. at 240-41.
387. Id. at 241.
388. Id. at 241-42. "Under Jackson, a conviction violates the United States Constitution if 'upon

the record evidence adduced at trial no rational trier of fact could have found proof of guilt beyond a
reasonable doubt.'" Id. at 244 n.l9 (quoting Jackson v. Virginia, 443 U.S. 307 (1979».

389. Id. at 244-45.
390. Id. at 245.
391. Id. The court also considered and rejected Martinez's claim of Fourteenth Amendment Due

Process violations. Id. at 246.
392. 283 F.3d 726, 727 (5th Cir. Mar. 2002).
393. Id. at 728.
394. ld. at 728-29.
395. ld. at 729 (citing Lemell v. State, 915 S.W.2d 486 (Tex. Crim. App. 1995».



HeinOnline -- 34 Tex. Tech L. Rev. 636 (2002-2003)

636 TEXAS TECH LA WREVIEW [Vol. 34:597

a need for the prosecution to prove that the prps~cution' is timely.396 The CCA
then permitted retroactive application of ~he new limitations rule and
concluded that doing so did not violate the petitioners' due process rights.397

The petitioners sought writs of habeas corpus and were denied; they
appealed.398 "

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)399
"provides that a federal court may grant habeas reliefto a state prisoner where
the state court's decision 'was contrary to, or involved an unreasonable
application of, clearly established Federal law, as det-rrmined by the Supreme
Court of the United States.' '0400 The Fifth Circuit evaluated CCA's decision
under both standards.401

In analyzing the decision under the "contrary to" standard, the Fifth
Circuit reviewed the Supreme Court's ex post facto jurisprudence and
considered whether the Texas limitations rule <;hanged "the legal rules of
evidence" by requiring different testimony to convict,402 The court also
considered whether the Calder rule even applied to court-made procedural
changes.403 The court concluded that the CCA's interpretation that the Due
Process Clause's fair notice requirement does not extend to procedural
changes did not contradict Supreme Court precedent at the time, although it
did not determine whether that same interpretation could stand after
Carmell.404

As to the "unreasonable'application" standard, the court applied an
objective analysis to determine whether the state court identified the correct
rule but applied it unreasonably.40s Because the shifting ofa burden does not
change the definition ofa crime. nor criminalize previously innocent conduct,
the court held that the CCA's determination that the new limitations rule did
not alter any substantive defense was not objectively unreasonable and
therefore affirmed the district court's denial of habeas relief.406

396. Jd. (citing Proctor v. State, 967 S.W.2d 840 (Tex. Crim.App. 1998».
397. Jd. '
398. Jd.
399. 28 U.S.C. §§ 2241·2254 (2000).
400. Proctor, 283 F.3d at 730 (quoting 28 u.S.C. § 2254(d».
401. Jd.
402. Jd. at 731 (citing Calder v. Bull, 3 U.S. (3 Oall.) 386, 390 (1798».
403. See id. at 731-34. While petitioners argued that it did under Carmel/ v. Texas, 529 U.S. 513

(2000), the Fifth Circuit pointed out that that case was not established law at the time of the TCCA's
decision. Proctor, 283 FJd at 735.

404. Jd. at 735.
405. Jd. at 736.
406. Jd. at 736-37.
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.D. Wilder v. Cockrell

637

A federal habeas petitioner set out evidentiary and ineffective assistance
of counsel claims in Wilder v. Cockrell.407 The court determined that he had
not exhausted his remedies in state court because he had not sufficiently
presented his Chambers claim via his "fleeting reference to the federal
constitution" at the end of a state-law evidentiary argument.408 Moreover,
allusions to the federal issue in his ineffective assistance of counsel claims
were also insufficient to exhaust his Chambers claim at the state leve1.409

E. Moore v. Avoyelles Correctional Center

A convicted sex offender challenged Louisiana's sex offender
notification law as an unconstitutional ex post facto law in Moore v. Avoyelles
Correctional Center.4lO For failure to comply with that law, Moore's
probation was revoked, and he was incarcerated.411 The court examined
whether the Louisiana statute was "punishment" violating the Ex Post Facto
Clause and concluded that it was not.412 The court noted that similar sex
offender neighborhood notification laws have been upheld in three other
circuits as not punitive under the Ursery "intent-effects" test.413 The court also
examined the language ofthe statute and said that it "clearly indicates that the
legislature intended the notification provisions to prevent future attacks by
recidivist sex offenders."414 Nor was the statute so punitive in effect as to fail
judicial scrutiny.415 Therefore, the court affirmed the dismissal of the habeas
petition.416

407. 274 F.3d 255, 257 (5th Cir. Nov. 2001).
408. Id. at 259-60 (citing Chambers v. Mississippi, 410 U.S. 284 (1973) (holding "due process

precludes mechanistic application of hearsay rule to prevent a criminal defendant from introducing into
evidence exculpatory third-party confessions when surroundinll circumstances provide 'considerable
assurance of their reliability' "».

409. /d. at 261-62.
410. 253 F.3d 870 (5th Cir. June 2001).
411. [d. at 871.
412. [d. at 872. The court set out the Ursery "intent-effects" two part test: "whether I) the

legislature intended the sanction to be punitive, and 2) the sanction is 'so punitive' in effect as to prevent
courts from legitimately viewing it as regulatory or civil in nature." Id. (citing United States v. Ursery, 518
U.S. 267, 288 (1996».

413. See id.
414. [d. (citing LA. REv. STAT. ANN. § 15:540 (West Supp. 2003». The court stated that the statute

aims to protect" 'the public from sex offenders, sexually violent predators. and child predators.''' Id.
(quoting § 15:540).

415. [d. at 873.
416. [d.
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The Fifth Circuit also considered civil rights cases addressing the
employment ofstaffcounsel by an insurance company,417 the post-conviction
restoration of civil rights,418 state reimbursement calculations for pharmacies
serving Medicaid patients,419 liability of a police officer for providing a gun
later used in a non-police shooting,420 a city and police department's liability
for a death during a warrantless search,421 due process rights related to a public
school teacher's termination,422 and an individual's claim for damages related
to the building of a golf course on an alleged Indian burial ground.423

A. Nationwide Mutual Insurance Co. v. Unauthorized Practice of
Law Committee

An insurance company sought declaratory relief regarding its practice of
employing salaried attorneys to represent its insureds in Nationwide Mutual
Insurance Co. v. Unauthorized Practice ofLaw Committee.424 Nationwide
Mutual Insurance Company ("Nationwide") employed staff counsel to
represent its insured; they were salaried employees, not independent
contractors.425 At the time that Nationwide filed this suit, the Texas Bar's
Unauthorized Practice of Law Committee (UPLC) had sued, in state court,
another insurance company with similar practices, alleging the unauthorized
practice of law by a corporation.426 Nationwide sued, seeking a declaration
that no law in Texas prevents its use of staff attorneys and alleging
constitutional violations ofdue process, First Amendment, and impairment of
contractualobligations.427 UPLC moved to dismiss, and the court granted the
dismissal under the Pullman doctrine to allow the state's courts to resolve the
state law issue.428 Nationwide appealed and moved for certification.429

The Fifth Circuit first set out its two-tier standard of review applicable
in abstention cases.430 The court, therefore, first examined the district court's

417. See infra Part VIII.A.
418. See infra Part VIII.B.
419. See infra Part VIII.C.
420. See infra Part VIII.D.
421. See infra Part VIII.E.
422. See infra Part VIII.F.
423. See infra Part VIII.G.
424. 283 F.3d 650, 651 (5th Cir. Feb. 2002).
425. See id. at 651.
426. /d.
427. [d.
428. [d. at 652 (citing R.R. Comm'n v. Pullman Co., 312 U.S. 496, 501·02 (1941».
429. [d.
430. /d. The district court's abstention ruling is reviewed using an abuse of discretion standard,

while the application of the requirements of the abstention doctrine itself is reviewed de novo. [d. (citing
Webb v. B.C. Rogers Poultry, Inc., 174 F.3d 697, 701 (5th Cir. 1999».
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abstention under Pullman.43 I That case requires two determinations: the case
"must involve (l) a federal constitutional challenge to state action and (2) an
unclear issue ofstate law that, if resolved, would make it unnecessary for [the
court] to rule on the federal constitutional question."432 The first prong was
met by UPLC' s inarguable state action in its attempt to prohibit Nationwide's
employment practices; the second prong was also met.433 The Fifth Circuit
analyzed the Texas statute and noted nothing expressly forbidding
Nationwide's employment ofstaffattorneys.434 It also noted that the State Bar
Act could be interpreted to include "corporation" in the definition ofthe term
"person.,,435 Finding no case law directly on point and some conflict in
authorities, the court decided to uphold the district court decision and abstain
from ruling on the federal constitutionality issues due to the lack of clarity in
state law and what the court viewed as a good possibility that the state law
will be reinterpreted to allow Nationwide's practice.436 The court did correct
the district court's erroneous dismissal with prejudice, but declined to certify,
given that several insurance companies were in the midst of litigating the
identical state law issue in Texas state court.437

B. United States v. Osborne

A felon charged with possession ofammunition in violation ofhis post
conviction, post-release status appealed from his conditional guilty plea in
United States v. Osborne.438 Osborne was convicted ofburglary in 1970 and
1972 and served his sentences.439 Most of his civil rights were restored in
1975, and Illinois law at that time permitted convicted felons to possess
firearms five years after completion of their sentence; however, the state in
1984 passed a law prohibiting convicted felons from ever possessing
firearms.44o Osborne was charged with being a felon in possession of

431. Id. at 652-53.
432. Id. at 653 (citing Pullman, 312 U.S. at 500).
433. Id.
434. /d.
435. /d. at 653-54.
436. See id. at 654-55. The court looked at Hexter Title & Abstract Co. v. Grievance Comm., 179

S.W.2d 946 (Tex. 1944), and Scruggs v. Houston Legal Found., 475 S.W.2d 604 (Tex. Civ. App.-Houston
[1st Dist.] 1972, writ refd), distinguishing Hexter from the present case due to Nationwide's direct and
present interest in the cases involving its insureds and interpreting Scruggs to allow some corporate staff
counsel arrangements. Nationwide, 283 F.3d at 654-55.

437. Id. at 655-56.
438. 262 F.3d 486, 487 (5th Cir. Aug. 2001).
439. Id. at 488.
440. Id.
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ammunition and charged under 18 V.S.C. §§ 922(g)(I) and 924(a)(2).441 After
entering into a conditional plea agreement, he was sentenced to probation.442

Osborne argued on appeal that he did not qualify as a convicted felon
under 18 V.S.C. § 921(a)(20) because his civil rights had been ere restored
and because he was not expressly deprived ofhis right to possess firearms.443

The court agreed with his first argument as to the first part of the test and
analyzed at more length the government's arguments as to the second.444 The
court found no merit in the argument that all civil rights must be restored at
the same time.44s As to the 1984 Illinois law, the court focused its
responsibility on interpretation ofthe federal statute.446 It found the language
to be clear and unambiguous in the necessity of looking at the law at the time
of restoration ofrights without reference to future changes in the law.447 The
court did recognize a split among the circuits as to that interpretation, with the
Seventh Circuit upholding a conviction in a factually similar case.448

However, the Fifth Circuit held that the 1984 state statute did not trigger the
"unless" language of § 921(a)(20) and reversed the conviction with remand
to district court to dismiss the indicttnent,449

C. Walgreen Co. v. Hood

A drugstore chain sought a preliminary injunction against the state's
reimbursement calculation plan for pharmacies providing prescriptions for
Medicaid patients in Walgreen Co. v. Hood. 4sO Walgreen brought a claim
under 42 V.S.C. § 1983 for alleged violations by the Louisiana Department of
Health and Hospitals of 42 V.S.C. § 1396a(a)(30)(A) ("§ 30(A)"), which
regulates state Medicaid payment plans.4s1 Walgreen's motion for a
preliminary injunction was denied by the district court, which cited Fifth

441. Id. 18 U.S.C. § 922(g) provides that "[i]t shall be unlawful for any person-( I) who has been
convicted in any court of. a crime punishable by imprisonment for a term exceeding one year; ... to ...
possess in or affecting commerce, any fireai'm or ammunition." 18 U.S.C. § 922(g) (2001).

442. Osborne. 262 F.3d at 488.
443. See id. at 489. "Any conviction ... for which a person has been pardoned or has had civil rights

restored shall not be considered a conviction for purposes ofthis chapter, unless such ... restoration ofcivil
rights expressly provides that the person may not ship, transport. possess, or receive firearms." 18 U.S.C.
§ 92 I(a)(20) (2001).

444. See Osborne, 262 F.3d at 489·90.
445. Id.
446. Id. at 490.
447. Id. at 490-91.
448. Id. at 491 (distinguishing Melvin v. United States, 78 F.3d 327 (7th Cir. 1996».
449. Id. at 492.
450. 275 F.3d 475, 476 (5th Cir. Dec. 2001).
451. Id.
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Circuit authority as dispositive against Walgreen on the substantive issue.452

Walgreen appealed.453

Setting out the four-part test for a preliminary injunction, the Fifth
Circuit agreed with the district court that Walgreen had little likelihood of
prevailing on the merits "because ~algreen does not have a right to bring suit
under § 1983 to remedy violations of § 30(A).'>454 Section 1983 requires that
a plaintiffmust "assert[] a 'violation ofa federal right, not merely a violation
of federal law.' ,>455 As Walgreen was not an intended beneficiary under
§ 30(A), which directly benefits recipients, it had no basis for proceeding
under § 1983, and thus the district court correctly denied its motion for a
preliminary injunction.456

D. McClendon v. City of Columbia

A police officer loaned a gun to a confidential informant, who used it to
shoot and blind the plaintiff in McClendon v. City of Columbia.4S7 Officer
James Carney loaned informant Kevin Loftin a gun after Loftin told Carney
that he was concerned about needing protection from violence by the
plaintiff.458 Loftin used that gun to shoot and blind McClendon, who then
sued Carney and his employer City of Columbia, alleging deprivation of
substantive due process and equal protection rights.459 The plaintiff argued
failure to train and a" 'state created danger' "theory for liability.460 Summary
judgment was granted for both defendants, and the plaintiff appealed.461

First considering the "state created danger" theory, the court traced its
basic requirements: .. 'First, a plaintiff must show that the state actors
increased the danger to her. Second, a plaintiffmust show that the state actors
acted with deliberate indifference.' ,>462 Having done so, the court explicitly
adopted the theory.463 It then examined the record to see whether the plaintiff
had raised a genuine. issue ofmaterial fact as to that theory.464 Noting that the
evidence in the record supported the affirmative conduct of Carney's giving
Loftin a gun when Carney knew ofproblems between Loftin and the plaintiff

452. See id. at 477 (citing Evergreen Presbyterian Ministries, Inc. v. Hood, 235 F.3d 908 (5th Cir.
2000».

453. [d.
454. [d.
455. [d. (quoting Blessing v. Freestone. 520 U.S. 329, 340 (1997».
456. [d. at 478.
457. 258 FJd 432, 434 (5th Cir. July 2001).
458. [d.
459. [d.
460. [d. at 435.
461. [d.
462. [d. (quoting Piotrowski v. City of Houston, 51 F.3d 512 (5th Cir. 1995».
463. [d. at 436.
464. [d. at 438.
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and knew Loftin had no other gun, the court found genuine issues ofmaterial
fact sufficient to reverse the challenged summary judgment,46s

The court then examined whether qualified immunity protected
Carney.466 An official is protected ifhis conduct was objectively reasonable
in light of clearly established rules that existed at the time of the allegedly
illegal conduct,467 The court examined its own case law that existed at the
time ofthe shooting and determined that at the very least, it "was sufficient to
give notice that a police officer's deliberate indifference could lead to liability
for a violation of the victims's [sic] due process rights.''''68 In addition,
authority from other circuits supported the state created danger theory.469
Hence, the summary judgment on the ground of qualified immunity was
reversed.470

As to the plaintiff's § 1983 claim against the city, the court examined
whether a municipal custom or policy caused the constitutional violation and
found none.471 His claim regarding failure to appropriately train officers
regarding confidential informants also failed because he showed no causal
connection between the alleged failure to train and Carney's decision to
provide Loftin with a gun.472 The summary judgment for the city on the
failure to train issue was affirmed.473

E. Pineda v. City of Houston

The family of a man shot and killed after police performed an
unconstitutional warrantless entry into his house brought a § 1983 action
against the City of Houston in Pineda v. City ofHouston.474 The Houston
police stopped a vehicle for a traffic violation, and the driver offered
information about his drug supplier in exchange for leniency.47S A plan
unfolded to have the driver go to the dealer's apartment; that visit ended with
a warrantless search and a shooting in which Pedro Oregon Navarro, in the
apartment at the time, was killed.476 His family sued under 42 U.S.C. § 1983,

465. [d.
466. [d.
467. [d.
468. /d. at 439 (noting Salas v. Carpenter, 980 F.2d 299 (5th Cir. 1992».
469. See id. at 440-41.
470. [d. at 441.
471. [d. at 442.
472. [d. at 443.
473. [d.
474. 291 FJd 325, 327 (5th Cir. May 2002).
475. [d.
476. [d.
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and the district court granted summary judgment for the city.477 The plaintiffs
appealed.478

When analyzing a municipality's liability under § 1983, the court looked
for "(1) an official policy (or custom), of which (2) a policy maker can be
charged with actual or constructive knowledge, and (3) a constitutional
violation whose 'moving force' is that policy (or custom).'1479 The court then
considered the plaintiffs' claim that the city had an unwritten municipal
custom of unconstitutional and warrantless residential searches.480 The Fifth
Circuit, as well as the district court, found insufficient support in the
plaintiffs' evidence in support of the custom argument; their example of
eleven warrantless searches related to narcotics cases in a city the size of
Houston showed "little more than suspicion.'1481 Moving nevertheless to
analyze the second part ofthe test, the court looked for actual or constructive
knowledge ofthe policy-making municipal officia1.482 The plaintiffs "argue[d]
that the pattern of unconstitutional searches . . . impute[d] constructive
knowledge to the policymakers."483 However, the court dismissively
analogized their argument to the already rejected respondeat superior liability
(for § 1983 claims).484 Moreover, as their opinion evidence was insufficient
to provide actual knowledge of the claimed pattern of unconstitutional
behavior, it could not suffice to show constructive knowledge.485 Therefore,
the court held that the plaintiffs failed to show a genuine issue ofmaterial fact
as to the alleged custom of unconstitutional searches.486

Next, the court reviewed the allegation of inadequate training as a basis
for § 1983 liability.487 "[T]he plaintiffs must show (l) inadequate training
procedures; (2) that inadequate training caused the task force officers to shoot
Oregon; and (3) the deliberate indifference of municipal policymakers."488
The court must look for inadequacy of training in relationship to the task
performed and must find a close relationship between the inadequacy of the
training and the injury.489 Here, the court again found the record inadequate
to support the plaintiffs' assertions and the resultant presence of no fact

477. [d.
478. [d.
479. Id. at 328 (citing Monell v. Dep't ofSoe. Servs., 436 U.S. 658, 694 (1978».
480. Id.
481. [d. at 329.
482. [d. (citing Bennett v. City of Slidell, 728 F.2d 762, 766 (5th Cir. 1984) (en bane».
483. [d. at 330.
484. [d.
485. [d. at 331.
486. [d.
487. [d. at 331·32.
488. [d. at 332 (citing Brown v. Bryan County, Okla., 219 F.3d 450, 457 (5th Cir. 2000); Conner v.

Travis County, Tex., 209 F.3d 794, 796 (5th Cir. 2000».
489. [d.
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issue.49o Those flaws in the plaintiffs' case also undennined their showing on
the causation requirement,491

Therefore, the court affinned the grant of summary judgment on the
§ 1983 claims and dismissed the supplemental state claims.492

F. Coggin v. Longview Independent School District

A teacher filed a § 1983 action against his employer after his contract
was tenninated for cause and without a hearing in Coggin v. Longview
Independent School District.493 Randall Coggin had worked for the Longview
Independent School District (LISD) for over 30 years when he was tenninated
by the new superintendent, who alleged that Coggin had committed various
improprieties.494 While the Texas Education Code pennits tennination and
discharge at any time for good cause, it also requires notice to the teacher and
allows that teacher to request a hearing and sets out additional procedural
requirements and deadlines.495 While Coggin had properly mailed in his
request for a hearing, the superintendent rejected it because he had not
received it within the fifteen-day time limit and, despite contact between the
Commissioner and Coggin's attorney, the school board proceeded to
discharge Coggin, knowing that he desired a hearing and knowing that he had
mailed his request before the fifteen day deadline.496 Coggin sued several
defendants, including the LISD, and proceeded to trial against the LISD.497

After a bench trial in which the district court found in Coggin's favor on all
claims, the LISD appealed.498

The LISD's first basis for the appeal was that Coggin had waived his
right to a hearing by not timely filing his request.499 The Fifth Circuit
reviewed the district court's analysis of the meaning ofthe word "file" under
Texas law and agreed with its conclusion that under any predicted
interpretation of the word, Coggin had indeed timely filed his request for a
hearing.50o

The court next considered whether the Commissioner's failure to appoint
a hearing examiner, rather than the school board's tennination ofhis contract,

490. Id. (contrasting the record in two other cases in which inadequate training was shown).
491. Id. at 334.
492. Id. at 336.
493. 289 F.3d 326, 327 (5th Cir. Apr. 2002).
494. Id.
495. /d. at 327-28 (summarizing the sequence laid out in the TEX. EDUC. CODE ANN. §§ 21.21 I(a)(l ),

251(a)(I), 253, 257-59 (Vernon 2002».
496. Id. at 329.
497. Id. at 329-30.
498. /d. at 330.
499. Id.
500. Id. at 332. The court noted at some length and with asperity the L1SD's "fail[ure) to support

its assertion [as to lack of timely filing) with any authority or reasoning." Id.
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was the direct cause of loss of his property right and injury.501 The court
analyzed whether the school board (which, as a local governmental body, is
a person under § 1983) could, by its single action rather than by a policy, be
liable to Coggin.s02 The court noted that the school board was responsible for
establishing policy and making the final decision when an employee was
terminated for cause, that the board deliberately chose to terminate Coggin
despite knowing that he had sought a hearing, and that this intentional
discharge was the moving force behind Coggin's deprivation and injury.sOJ
Moreover, it rejected the LISD's contention that it had no alternative but to
discharge Coggin; the court pointed out several ways that the LISD could
have protected Coggin's property right, including not acting at all to terminate
and offering a due process hearing regardless ofthe Commissioner's refusal
to comply.504

Therefore, the Fifth Circuit affirmed the district court.50S

G. Castro Romero v. Becken

A golf course built on the alleged burial grounds of the Lipan Apache
gave rise to the claim for damages in Castro Romero v. Becken.S06 After the
cities of Universal City and Selma had acquired sufficient land for a golf
course through gifts by private landowners, they began construction ofa golf
course with oversight by the Army Corps of Engineers.507 Human remains
were recovered on the site, and they were reinterred at a city ceremony despite
Castro's demand that they be returned to the Lipan Apache Band ofTexas.s08

He then sued in federal court, naming myriad defendants and alleging
violations of myriad federal statutes.509 The district court dismissed under
Rule 12(b)(6) ofthe Federal Rules ofCivil Procedure, and Castro appealed.5lO

The Fifth Circuit first noted the opportunities afforded Castro to amend his
complaint to properly state a claim and the appropriateness of the district

501. [d. at 333.
502. See id. The court quoted with approval the United States Supreme Court: "The conclusion that

the decision was that of a final municipal decisionmaker and was therefore properly attributable to the
municipality established municipal liability. No questions offauIt or causation arose." [d. at 334 (quoting
Bd. of County Comm'rs v. Brown, 520 U.S. 397,405-06 (1997».

503. [d. at 335-36. The dissent disagreed with the majority's analysis on the causation issue,
observing that "[t]he problem with the majority's analysis, however, is that it focuses on the wrong
causation issue. The majority bases its causation analysis on who deprived Coggin ofhisprotectedproperty
interest, when the real issue is who deprived Coggin of his procedural due process right." [d. at 339. The
dissent would have, on that basis, rendered judgment in favor of the LISD. [d. at 342.

504. [d. at 336.
505. [d. at 338.
506. 256 F.3d 349, 352 (5th Cir. July 2001).
507. /d. at 352.
508. /d. at 352-53.
509. See id. at 353.
510. [d.
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court's declining to appoint counsel.511 Next, the court upheld the district
court's dismissal ofseveral federal statutory claims because the remains were
found on municipal, rather than federal or triballand.512 Castro's requested
$100 million in monetary damages was not provided for under the Native
American Graves Protection and Repatriation Act, which exists to protect
culturally important items, not to provide grounds for alleged damages to
individuals.513 There was no § 1983 liability, as no defendant qualified as a
"state actor," and the governmental defendants were correctly granted
qualified immunity by the district court.514 Dismissing all other claims, the
Fifth Circuit affirmed the district court.515

IX. EPILOGUE

Since these cases were decided in the 2001-2002 term, several have been
appealed.516 The Fifth Circuit has granted a rehearing in several cases, issued
one new opinion following an en bane review,517 and reconsidered and
affirmed in another.518

In reconsidering McClendon v. City of Columbia en bane, the Fifth
Circuit affirmed the district court's dismissal of claims against both
defendants, albeit with a strongly worded dissent from three justices.519 The
court focused its discussion on "what constitutes 'clearly established law' for
the purposes of qualified immunity analysis" related to Carney's potential
liability.520 Reiterating the analytical framework required by a qualified
immunity claim, the court searched the record for existence ofa genuine issue
of material fact as to Carney's violation of any constitutional right of
McClendon or the objective unreasonableness of any of Carney's actions in
light of clearly established law.521

511. Id. at 353-54.
512. See id. at 354.
513. Id. at 354-55; see 25 U.S.C. §§ 3001-3013 (2000).
514. Becken, 256 F.3d at 355.
515. Id.
516. Coggin v. Longview 1ndep. Sch. Dist., 289 F.3d 326 (5th Cir. Apr. 2002), reh'g en banc

granted, 309 F.3d 307 (5th Cir, 2002); Vasquez v. Hous. Auth. of the City ofEI Paso, 271 F.3d 350 (5th
Cir. Nov. 2001), reh 'g en banc granted, 289 F.3d 350 (5th Cir. Apr. 2002); see infra notes 517-18.

517. McClendon v. City ofColumbia, 258 F.3d 432 (5th Cir. July 2001), reh 'g en banc granted, 285
F.3d 1078 (5th Cir, Mar, 2002), reh 'g en banc 305 F.3d 314 (5th Cir. 2002) (petition for cert. filed).

518. Tennard v. Cockrell, 284 F.3d 591 (5th Cir. Mar. 2002), cert. granted, vacated and remanded,
123 S. Ct. 70. This case has now been remanded to and affirmed by the Fifth Circuit. Tennard v. Cockrell,
317 F.3d 476 (5th Cir. Jan. 2003).

519. McClendon, 305 F.3d at 319. The panel's decision had affirmed immunity for the city and
reversed on the issue of immunity for Carney and on the issue ofstate-created danger. See discussion supra
PartVII.D.

520. McClendon, 305 F.3d at 322.
521. ld. at 322-23.
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In examining the first issue, the court analyzed whether McClendon had
alleged any evidence that suggested the requisite level of culpability for a
substantive due process claim (more than mere negligence) on Carney's part
and concluded that he had not.522 Therefore, as McClendon's substantive due
process rights were not violated, Carney was entitled to qualified immunity.523
However, the court continued on to review the second issue due to an
explicitly stated need to address the clearly-established-law issue.524

Having already reviewed the "state-created danger theory" and having
noted that it had never explicitly adopted the theory in previous cases,525 the
court analyzed whether Carney could be held liable for conduct that would be
unreasonable only in light of favorable dicta-not adoption-by the Fifth
Circuit, and adoption by other circuit courts, but not by the United States
Supreme Court.526 The court looked to recent Supreme Court precedent in
interpreting "clearly established law,,527 and held that law can be clearly
established even in the absence of a precedent case from the federal circuit in
which the case is heard or from the Supreme Court.528 Therefore, the court
proceeded to examine the state-created danger theory, its treatment, and its
various adoptions in more detail.529

The court looked to those precedent cases and noted variations in the
requisite mental state of the state actor and the lack of factually analogous
cases in holding that the law was not clearly established enough to give
Carney notice that his actions violated McClendon's rights.530 Accordingly,
the court upheld the district court's grant of summary judgment to Carney
based on qualified immunity.53\

On appeal, the United States Supreme Court vacated Tennardv. Cockrell
and remanded for consideration in light of its decision in Atkins v. Virginia.532

The Fifth Circuit affirmed the district court's denial ofthe habeas petition;533
Tennard had not argued that the Eighth Amendment prohibits his execution,

522. [d. at 326. The court did concede that Carney's actions in supplying Loftin with the weapon
were "certainly inadvisable." [d.

523. [d. at 326-27.
524. /d. at 327, n.9. However, three concurring judges disagreed with the majority opinion's

approach in discussing the state-created danger theory. See id. at 333 (Jolly, J., concurring) (Jones, J.,
joined by Barksdale J., concurring).

525. See supra text accompanying notes 462-70.
526. [d. at 327-28.
527. [d. at 328 (citing Wilson v. Layne, 526 U.S. 603 (1999)).
528. /d. at 329 (overruling Shipp v. McMahon, 234 F.2d 907 (5th Cir. 2000)(setting out the rule that,

in considering whether a matter is clearly established law in a qualified immunity analysis, "we [the Fifth
Circuit) are confined to precedent in our own circuit or the Supreme Court")).

529. See id. at 329-33.
530. [d. at 331-33.
531. [d.
532. Tennard v. Cockrell, 123 S. Ct. 70 (2002); see Atkins v. Virginia, 536 U.S. 304 (2002)(holding

that the Eight Amendment prohibits applying the death penalty to the mentally retarded).
533. Tennard v. Cockrell, No. 00-20915, 2003 U.S. App. LEXIS 79, at *1-2 (5th Cir. Jan. 3, 2003).
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but rather that the jury instructions were flawed in not offering a means for the
jury to consider any mitigating effect that his retardation might offer.534

534. See Tennard v. Cockrell, 284 F.3d 591, 595 (5th Cir. Mar. 2002).


