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BARGAINING AND THE FAMILY 

GARY A. AHRENS * 

Teachers of argumentation tell us that every discussion 
ought to begin with a statement of a commonplace, that is 
some proposition to which the whole audience of listeners, or 
in this case readers, can be expected to give assent. 1 The edi
tors who conceived this symposium have said that family law 
is complex and fragmented and at least by implication have 
invited us participants to take that declaration for our start
ing point. This essay is my attempt at an explanation of that 
commonplace. My thesis has two parts: 1) family law reflects 
the social reality of the family, and 2) the family in American 
society is in a state of metamorphosis. My essay will suggest 
why the family is changing, will attempt to identify the form 
it is abandoning, and will speculate about the form it will ulti
mately take. First, however, I will offer an explanation of the 
nature of the linkage between family and family law which I 
have assumed in doing my analysis. The explanation is based 
on a number of observations in Hannah Arendt's book, The 
Human Condition. 2 

Without abusing the meanings of either, one may say that 
the terms family law and economics are synonymous. Eco
nomics, which we commonly define as the study of methods 
for the efficient allocation of scarce resources, has two roots: 
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the Greek words oikos, meaning household;3 and nomos, 
meaning rule, law, or management.· Our society increasingly 
infers from economics the idea that a free exchange market is 
desirable, but often ignores its subtle implications. Free ex
change is often confused for its simplistic variant, "freedom of 
choice," which cannot be viewed as an absolute value when 
determining family law issues. 

"Freedom of choice" is a cliche which was derived from 
the tenets of liberalism, a particularly modern (it has nine
teenth century beginnings) political ideology which is a recast
ing of the classically developed idea that individuals can dis
tinguish themselves from society. Ii Liberalism holds that 
human uniqueness can be realized if each person's freedom to 
act is enlarged to the maximum that society can sustain.6 "Do 
your own thing just as long as you don't hurt anybody." To a 
larger extent family relationships are incompatible with liber
alism. By their very nature, the realities of both culture and 
family can tolerate only a limited degree of individual auton
omy (self-rule).' That degree is much lower than is commonly 
supposed in today's society. 

The root of liberal, the Latin word liber means free.8 In 
classical antiquity, only free men were equal before the law.9 

Slaves, women, and children were the inmates of the classical 
household.10 They were not legal persons; they were subject to 
the tyrannical rule of the household head.11 From then until 
the nineteenth century, the productive function defined both 
the household and the status of its inmates.12 The classic 
household performed the functions of both producing and 

3. OXFORD DICTIONARY OF ENGLISH ETYMOLOGY at economy (C. Onions ed. 1966); 
HUMAN CONDITION, supra note 2, at '29. 

4. OXFORD DICTIONARY OF ENGLISH ETYMOLOGY at economy (C. Onions ed. 1966). 
5. HUMAN CONDITION, supra note 2, at 41. 
6. See H. SIMONS, ECONOMIC POLICY FOR A FREE SOCIETY 1-39 (1948). 
7. OXFORD DICTIONARY OF ENGLISH ETYMOLOGY at autonomy (C. Onions ed. 

1966). 
8. [d. at liberal. 
9. See HUMAN CONDITION, supra note 2, at 27-31; O. GIERKE, ASSOCIATIONS AND 

LAW 96-97 (G. Heiman trans. 1977). 
10. See HUMAN CONDITION, supra note 2, at 72-73 n.81. 
11. [d. at 34-35 n.27. 
12. See M. WEBER, ECONOMY AND SOCIETY ch. IV (G. Roth and C. Wittich ed. 

1968). 
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consuming the necessities for sustaining the life of homo sapi
ens. Free men, by definition, were those who did not engage in 
the activities of reproduction and nurture. l3 More recently, 
however, a new household form has arisen in society, and al
though it can be identified by its functions of production and 
consumption, its social implications are very much at odds 
with those of the classical household. 

During the relatively short and recent history of our 
. American experience, the classical household lost its produc
tive function in western societies. As capitalism became en
trenched it lured away the household's labor capacity.14 First 
slaves and serfs were emancipated and acquired the capacity 
to make bargains and some nominal equality before the law; 
then women were relieved of legal incapacities; and now even 
children are gaining limited legal standing. Today the classic 
productive household survives only as fond remembrances 
such as the "family farm."l1l The household remains a unit of 
production to some who have only just discovered that a 
"traditional wife's services" would cost money if servants had 
to be hired to do them.18 

Today few people have even an inkling of the structure of 
the classical household. The notion of the Greek gentleman, 
who does not work, but engages himself solely in discussions 
in the polis,17 is nearly incomprehensible to us. We tend to 
think of gentlemen of leisure as profligates, roues, or other 
kinds of degenerates. To us, everyone is supposed to work and 
have leisure time (our notion of leisure conceives it as rest and 
play, while the Greeks and Jefferson thought of it as time for 
the arduous activities of politics or reflection).18 We con
sciously promote a national economy which, by definition, re
stricts the ladder of the societal hierarchy to levels below that 
of the Greek gentleman. For us, the management of the 

13. See HUMAN CONDITION, supra note 2, at 30-33. 
14. See M. WEBER, supra note 12, at 375-80. 
15. The "family farm" was Thomas Jefferson's ideal. "The earth is given as a 

common stock to man to labor and live on." D. MALONE, JEFFERSON AND THE RIGHTS 
OF MAN 129 (1951). Alexander Hamilton saw the "family farm" as a dream even then. 
A. HAMILTON, REPORT ON THE SUBJECT OF MANUFACTURING 4 (1790). 

16. R. POSNER, ECONOMIC ANALYSIS OF LAW 101 (2d ed. 1977). 
17. See HUMAN CONDITION, supra note 2, at 22-78. 
18. Id. at 12-17. 
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household is the principal occupation of politics19 
- an ab

surdity to the Greeks. lIIo A household no longer supports a sin
gle master; there is only one super household, the nation, and 
we are all its inmates21 (even those with leisure time often get 
second jobs). It is true, of course, that the national household 
is subdivided into lesser subordinate households, and individ
uals may move between these subordinates with a measure of 
freedom. In contrast, the Greeks believed that the free man, 
by definition, could not be further induced to act by the pros
pect of increased luxury or comfort.1II111 To them only slaves re
sponded to bribes because slaves saw everything from "the 
viewpoint of the stomach."28 Yet it is stomach-thinking, under 
the term "utility maximizing," which the. freedom of choice 
ideology equates with rationality.1II4 

Modern individualism is different from the classic indi
vidualism because it inexorably tends to isolate each of us. 
Both pleasure and pain, the positive and negative values in 
the utility function,211 are intensely subjective. The suffering or 
happiness of others has little meaning. to us because neither is 
capable of being shared.1II6 We can only relate to them by im
agining some personally painful experience. Pleasure and pain 
leave no cultural artifacts27 because culture implies a tended 
growth which is refined through time. IIIS A person may remem
ber experiences of pleasure and pain, but the remembrance 
ends with the death of the person. This "freedom of choice," 
unrestrained by cultural training, degenerates into an excuse 
for blocking out external realities which are discomforting 
(because they do n~t conform with our preconceptions) and 

19. [d. at 28-29. 
20. [d. 
21. [d. 
22. [d. at 83-84. 
23. [d. at 84 n~lO. 
24. See generally J. BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS 

AND LEGISLATION ch. I (Harrison ed. 1948). Bentham cannot be blamed entirely if 
modern perceptions of self-interest are idiotic. "It is J.S. Mill and not Bentham who 
drew very near . . . the fallacy of identifying 'valuable' with 'actually desired.' .. D. 
BAUMGARDT, BENTHAM AND THE ETHICS OF TODAY 541 (1966). 

25. I:IUMAN CONDITION, supra note 2, at 112-15. 
26. [d. at 115. 
27. [d. 
28. OXFORD DICTIONARY OF ENGLISH ETYMOLOGY at culture (C. Onions ed. 1966). 
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for indulging in fantasies as an escape from discomforts which 
we cannot avoid. 

The contemporary extent of this "blocking out" is 
demonstrated by the wide variety of idiocies which our society 
supports. The Greek root word, idios, means personal, pecu
liar, or separate.29 One who takes an idiotic approach to real
ity perceives any dissent to his conclusions as a denial of his 
right of choice which is as menacing to him as waving a pistol. 
What results is not pluralism, freedom, or happiness' in either 
the classic or Jeffersonian sense, but a variety of mini-totali
tarianisms whose members lack self-confidence and live in 
constant paranoia. ao "Whosoever is not expressly included is 
excluded."al No one can be indifferent, society is divided be
tween the uncritically loyal and the enemies.32 Jim Jones' 
People's Temple and Sun Myung Moon's Unification Church 
are obvious examples of the extreme results these attitudes 
can produce. Less extreme examples include the movements 
behind the tax "revolt" referenda and amendments to balance 
the federal budget (these have the greatest appeal for persons 
with simplistic notions of political economy). Still less ex
treme, but in the same vein, is the attitude which Christopher 
Lasch has called "The Narcissistic Personality of Our Time"as 
which is reflected in contemporary fads which are promoted 
as helping you to "feel better about yourself. "a4 

With all its emphasis on self-consciousness, this highly 
privatized approach to life destroys all privacy. Any apparent 
threat to an individual's fantasies is ruthlessly repressed by an 
automatic and unthinking reflex action. Heretic spotting be
comes a full time occupation; its insidious categorizing ques
tions reemphasizing the fractionalization of society. Are you a 
homosexual? Are you a Christian? Are you a patriot? Are you 
with us-or againstus?a6 

\ 

Idiocies are a force in our society which affect the. struc-

29. [d. at idio-, idiom, idiot; see HUMAN CONDITION, supra note 2, at 38. 
30. H. ARENDT, THE ORIGINS OF TOTALITARIANISM 377-78 (1959) [hereinafter cited 

as ORIGINSj. . < 

31. [d. at 377. 
32. [d. at 377-78. 
33. See C. LASCH, THE CULTURE OF NARCISSISM ch. II (1978). 
34. See id. ch. IV. 
35. ORIGINS, supra note 30, at 377. 
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ture and administration of family law. To illustrate the con
flict of reason and idiocy consider the work of economists who 
analyze family law. Many conclude that it is full of archaic 
restrictions which are irrational because they preclude the ef
ficient exchanges which would further the satisfaction of 
wants, and thus lead to "optimal" results.8s·But these analyses 
must presume that humans make rational decisions. In a frac
tionalized society, however, anti-utilitarianism can become the 
rule and the potential strength of the idiotic impulse should 
not be underestimated.8

'7 An idiocy does not seek objectively 
rational results, but instead is desperate to perpetuate the ap
pearances which reinforce its perspectives.88 Hard fought and 
tough minded reasoning about values is being done by institu
tions such as the Hastings Center at Hastings, on Hudson, 
New York and the Institute for Theological Encounter with 
Science and Technology at St. Louis, Missouri but these dis
cussions are far removed from family law decision makers who 
are overwhelmed with decisions even if they wished to con
sider them more fully. Meanwhile, freedom of choice is a 
value which tends to· preclude reasoning about contradictory 
values. If each can choose, the wisdom of anyone else can be, 
and often is, easily denigrated as "just his theory." 

As stated earlier, freedom of choice is only one expression 
of oikos nomos, the rule of the household. Freedom of choice 
has meaning today only because we are all inmates in a super 
household; even though everyone except the child has been let 
out of the classic household. Thus, in this one sense, we are all 
equal- if only theoretically. Freedom of choice, however, can
not be abstracted from its theoretical context and imagined to 
operate in the real world exactly as it does in a model. Con
sider the following example: fair market value is a price ar
rived at after a sequence of offers and counter-offers between 
willing buyers and sellers, dealing at arm's length with one an-

36. See generally supra note 16, at ch. 5. 
37.' See ORIGINS, supra note 30, at 408-12. 
38. [T)otalitarian movements conjure up a lying world of consistency which 
is more adequate to the needs of the human mind than reality itself; in 
which, through sheer imagination, uprooted masses can feel at home and 
are spared the never-ending shocks which real life and real experiences deal 
to human beings and their expectations. 

Id. at 353. 
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other, none of whom is under a compulsion to buy or sell, and 
each of whom has equal knowledge of the relevant circum
stances.89 This example is nothing less than an ideal of moral 
perfection and no one analyzing a financial statement 
imagines that it can be perfectly realized in an exchange no 
matter how conscientiously the parties strive for it. Neverthe
less, this striving tends to restrain unfairness of the kind of 
exchange described by Thomas Hobbes. Hobbes said the 
"covenants entered into by fear, in the condition of mere na
ture, are obligatory .... [I]f I be forced to redeem myself 
from a thief by promising him money, I am bound to pay it."40 
(Hobbes' notion of a sovereign expresses the ultimate develop
ment of the idea that the inherent inequality of the household 
head leaves him no choice but to rule as a tyrant who himself 
may not bargain with the inmates, even though he compels 
them to deal with each other as equals.)41 

Freedom of choice directly opposes the two moral obliga
tions which have been the boundary rules of the household for 
most of the history of western culture .. Parents are obligated 
to care for and discipline children; children are obligated to 
honor and obey their parents. These are independent obliga
tions, even though they are complementary. The failure of a 
parent to honor his obligation does not release the child from 
his duty and vice-versa. The two obligations are inherent ele
ments of the idea of culture because they define an ipdivid
ual's place, not only in a particular family but also in time. 
Like Old Testament "begats"411 they say to each person, "you 
come after someone and before someone else who comes after 
you." These obligations are direct connections to culture in 
the sense that they impose duties on each person first to 
learn, then to teach. Freedom of choice has a very.limited role 
to play in these duties just as the cultivator has only limited 
leeway. He may not cut down the orchard; even though his 
responsibility to preserve the orchard includes having to 
prune branches or even remove an entire tree. 

39. Commissioner of Trans. v. Cooper Alloy Corp., 136 N.J. Super. 560, _, 347 
A.2d 365, 368 (1975). 

40. T. HOBBES, LEVIATHAN 198 (MacPherson ed. 1968). 
41. [d. ch. XVIII. 
42. See generally Genesis 5:3-5:32, Genesis 11:10-11:27, 1 Chronicles 6:4-6:14. 
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Further, there is never any equivalence to these parent
child relationships. They are not transactions because in each 
the giving is unbargained for.43 In the traditional view, bar
gaining between generations would upset the order of things 
and the results would be chaotic, not optimal. William Shake
speare's The Tragedy of King Lear expresses this understand
ing directly. Lear enters into negotiations with his children, 
promising to give a portion of his kingdom to each child corre
sponding to the child's profession of love for him.44 (Econo
mists would say he was choosing a kind of psychic payment, 
albeit one which was unreasonably idiosyncratic).46 Each of 
his children save one, Cordelia, cynically gives the old man 
the empty promises which were his choice. Cordelia refuses to 
bargain with flattery. Lear'rages at her and denies her a por
tion of his kingdom.46 Soon Lear is forced to accept reductions 
in the number of retainers he is allowed and is finally thrown 
out into' a storm with only the company of a fool and a pre
tended madman.47 Eventually it is Cordelia who comes to his 
'aid,48 but even her virtue cannot repair the ripped social 
. fabric. In' the war that follows, she is captured and killed.49 

The tragedy plays itself out as the other children and their 
cohorts fall out and are themselves destroyed"~o 

" Lear first induced his children to be impious and then 
broke faith with the one who refused to indulge him. Lear's 
initial free choice to dispose of his kingdom resulted in the 
destruction of the rules governing his household. As Lear is a 
King, his household disorder results in the disorder of the 
whol~ society. Shakespeare leaves us with little besides an ap-

-, 

., 43. Richard Posner concedes this point and attempts to explain it away with the 
remark "[t)he specification and enforcement of contractual duties would be ... cum
bersome -. . . in a family as in a business partnership, coordination is effected by 
command and' cajolery rather than by' arms length bargaining and formal contracts." 
R. POSNER, supra note 16; at 102. In family relations, commands must be based on 

-some culturally recognized a!lthority and cajolery must have some culturally incul-
cated value to which it can appeal. _ 
.. '44. SHAKESPEARE, KING LEAR, act I, sc. i, lines 48-55. 

45. See generally P. SAMUELSON, ECONOMICS 440 (lOth ed. 1976). 
46. SHAKESPEARE, KING LEAR, act I, sc. i, lines 109-30. 
47. Id. act II, sc. iv, act ill, sc. 'iv. 
48. Id. act III, sc. i. 
49. Id. act V, sc. iii. 
50. Id. 
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prehension of the disastrous consequences which Lear's bar
gaining set in motion. 

The mechanism for transmitting cultural experience and 
perhaps even a little progress from the present generation to 
succeeding ones is thus not comparable to a market. Lacking 
information, children are neither capable of making an appro
priate counteroffer nor can they be sure they're getting every
thing they should. There is no dealing at arm's length and 
compulsion is certainly present. What each generation re
ceives in its cultural learning also prevents the realization of 
our "clean" paradigm of the fair market price, even when the 
parties are considered to be equals. The teachings condition 
the assumptions upon which everyone must rely in decision
making. III Certainly we may augment our information with 
specific researches related to particular and important trans
actions, but this information can never be obtained com
pletely for every possible decision because of the cost of ob
taining it and of delaying decisions. lIlI Furthermore; the 
subjective attitudes which are strongly present in our society 
hinder the transmission of a reasonably unambiguous cultural 
message. The isolation which results from an uncritical and 
ideological commitment to freedom of choice is thus both in
tra-generational and inter-generational. Each succeeding, gen
eration not only further fragments the cultural heritage, but 
also forgets some of the parts. Eventually all commitments to 
values are lost except the commitment to freedom of choice. 
" Two modes of regulating family relationships have been 
described. The bargaining mode is appropriate for' dealings 
among household inmates of equal standing' (even though it 
may not be what the Greeks would have found acceptable as 
the basis for interactions between citizens)1I3 and, the filial 
piety mode sets bounds for relationships between une
quaIs-between those who are grown-ups and those who are 
'not. These modes are in competition in nearly every aspect of 
contemporary family law. Today perhaps the first issue of 
family law which we think of when someone speaks of "free-

51. See W. BOOTH, MODERN DOGMA AND THE RHETORIC OF ASSENT 106-11 (1974). 
52. [d.; see R. POSNER, supra note 16, at 82-84 (consumer problems in obtaining 

accurate information concerning products). 
53. See HUMAN CONDmON, supra note 2, at 175-81. 
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dom of choice" is abortion.1I4 "Pro Freedom of Choice" par
tisans insist that prohibiting abortion denies women's capac
ity for rational thought and the right to exercise it.1III In 
response, the "Right to Lifers" insist on the same rights for 
the fetus, which they define as a person who only happens to 
be as yet unborn. lie The abortion controversy is, however, only 
a symptom of the competition between the two modes. 

A question, the answer to which demonstrates the compe
tition in various family law issues, is: do the parties in a fam
ily relationship consider that by their actions they become an 
integral part of a cultural, social, and legal entity which has 
the potential of existing to the end of time, or do they con
sider that the relations they have made are only for the time 
that a joint venture proves profitable and successful? I suggest 
that the first part of that question more and more describes 
corporate mores, while the second part is increasingly applica
ble to contemporary ethical approaches to family relation
ships. This conclusion, of course, contains both my identifica
tion of the form which the family is in the process of 
abandoning and my speculation about the form into which it 
is slowly evolving. The process began long before family law 
scholars noticed it. As soon as industrial processes began to 
employ family household heads as machine operators and the 
resuting new wealth created began to change agrarian feudal 
and familial relationships, the demise of the classic produc
tion household was assured.1I7 The American Civil War was a 
showdown between the classic household of the Southern aris
tocrats (a rare breed even then) and the new modern indus
trial factory households. 

Still, we are living in a time when we are confused as to 
the appropriate objects for our filial piety and care and disci
pline. Our ethical instruction books say "honor thy father and 
mother" and "provoke not thy children,"118 yet economic ne
cessity entices us to abandon them when we travel great dis-

54. See generally Epstein, Abortion: An Issue That Won't Go Away, N.Y. 
Times, Mar. 30, 1980, § 6 (Magazine) at 44. 

55. Id. at 66. 
56. Id. at 54. 
57. See note 14 supra. 
58. Exodus 20:12; Ephesians 6:1-6:4. 
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tances to take advantage of job promotions or devote all our 
time to our jobs. Where then do we direct our honor, respect, 
and obedience?1i9 The answer is that we give those dues to the 
particular subdivision of the super-household (the national 
economy) which has taken us in. First, to get in, we anxiously 
dress ourselves to be attractive in· the labor market so that 
some prosperous household will agree to accept our labor on a 
regular basis and give us a generous and equally regular ration 
in return. Still, this relationship is not a secure one from the 
point of view of either side. Because our reputations as com
petent, trustworthy, and loyal servants are our only hopes for 
our sustenance, we must be willing to constantly demonstrate 
that we will consistently deny family, friends, and our own 
personal dignity in hopes of being retained. Our success or 
failure at this demonstration determines which side will, at 
any given time, have the advantage in an eternal negotiation 
process. We strive not to please a master who is a gentleman, 
but rather to please the bailiffs of the super-household dimen
sions. For if we are advanced, we can never hope for emanci
pation in the classical sense of being freed from labor,eo but 
only to be given greater responsibility for the direction and 
coordination of the labor of others. Each advancement brings 
more tasty rations-though the successful will scarcely have 
time to taste them. Our relationship to the new household de
mands our total attention and is totalitarian in that sense. In 
exchange for being retained or promoted we are all regularly 
asked to move our domicile, work evenings and weekends 
(which might have been spent with families), and invest in 
better appearances such as credentials and clothing. 

Most of the surplus we create with our frenetic labors is 
redistributed as better rations, and not used to support an ar
istocracy. It is true that some of the surplus of modern corpo
rate households is skimmed off into entertainments and even 
though most of these are at the level of bread and circuses, a 
few artists have genuine freedom to create. Similarly, the uni
versities' servants (the faculty) have been increasingly ex
pected to enhance the efficiency of the oikos' production, but 

59. "Servants, be obedient. . . . " Ephesians 6:5. 
60. HUMAN CONDITION, supra note 2, at 40-41. 
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a few are still allowed enough leeway to engage in the reflec
tive thinking that could only have been done by a Greek gen
tleman like Plato or a highly placed servant in a king's house
hold like Aristotle. 

Today, the new households, the new families, come in a 
wide variety, but a few categories suffice for most of them: 
business corporations; professional associations of doctors, 
lawyers, or engineers; bureaucracies; universities; and political 
patronages (politicians especially are expected to be able to 
consistently gather larger and larger surpluses for re
distribution). 

To allow women equal capacities for careers in these new 
households is simply to allow them to move completely out of 
the classical household. I suggest that the resistance to wo
men's admission as equals in these areas stems from the bai
liffs' very real apprehension that their servants need menials 
to perform tasks which would otherwise distract them. This 
explains why law firms want to get a look at "his wife" to see 
if she is a type whose character and expectations are congenial 
to their purposes before they make a final decision on. a pro
spective association. This also explains why secretaries are 
often asked to do things which are expected of wife-servants, 
like getting coffee and shopping for gifts. To take this exam
ple further, the syndrome of professional students discarding 
the wives who supported them during the term of their stud
ies, is an early symptom of this mentality (the discarding of 
the spouse after she has raised the children is a late one). At 
the time of the marriage the working spouse entered into a 
marriage bargain and traded present services for an expected 
future return. This corresponds to the perceived utilities of 
both at the time the bargain is struck. However, at that time, 
neither party has the kind of information which the experi
ence of years brings to them. Later, when the ex-student no 
longer needs the labor of a servant to support him, he finds he 
no longer needs a servant. The servant finds that she has bar
gained like Lear and traded something of objective value for a 
subjective delusion. Until very recently, the courts provided 
no remedy.61 "Palimony"62 suits are the result of even greater 

61. See Comment, Professional Education as a Divisible Asset in Marriage Dis-
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delusions which induce both a grasping at statements 
designed to further a fantasy that a permanent relationship 
has been established and an ignorance of the discomforting 
reality that the objective criteria of a family relationship are 
absent.63 

We no longer believe that the marriage relationships are 
"status" relationships, yet we refuse to face up to the cold re
alities of contracting "at arms' length."6. The remnants of the 
cultural heritage of the classic household insist that contracts 
for such purposes are obscene, or at least distasteful, and ig
nore the reality of their pervasiveness. Thus, we permit cyni
cal contractors to take advantage of admittedly naive types.6!! 

Yet in fact, if society expected the law to enforce the stan
dards of the classic household such frauds could not take 
place. Adultery and fornication used to be crimes whose often 
brutal prosecutions left no social doubts as to the fraudulence 
of companionship contracts "not under seal." We have not yet 
come to the point where these contracts can be made at arms' 
length and on a cash or indirect payment basis <taxable as 
income), except perhaps in the fungible transactions which 
are formally legal solely in the state of Nevada, as a practical 
matter are unprosecuted if done discretely, in the entire 
Union. 

The no-fault divorce laws, which so many states have en
acted, should have included revised and modernized statutes 
giving tort remedies for the activity legally termed "criminal 
conversation."66 No one expects a business partnership or 
even a corporation to last forever, yet the law imposes serious 
penalties on a partner or corporate officer who deals against 
the partnership or corporate interests. Contracts of concubin-

solutions, 64 IOWA L. REV. 705 (1979); Note, Divorce After Professional School: Edu
cation and Future Earnings May Be Marital Property, 44 Mo. L. REV. 329 (1979). 

62. The term has meaning similar to "alimony" except that award, settlement or 
agreement arises out of a non marital relationship of the parties. BLACK'S LAW DIc
TIONARY 1000 (5th ed. 1979). 

63. Marvin v. Marvin, 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976). 
64. See generally note 17 supra. But cf. L. FULLER & M. EISENBERG, BASIC CON

TRACT LAW 103-05 (1972) (examples of marriage contract). 
65. See, e.g., Marvin v. Marvin, 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 

(1976). 
66. "The tort of debauching or seducing of a wife." BLACK'S LAW DICTIONARY 448 

(4th ed. 1968). 
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age are not yet legal because of the influence of old and dimly 
glimpsed household ethical notions. Similarly, sanctions 
against the family equivalents of "insider trading" are not 
readily available or used67 because "freedom of choice" has 
been used to justify the rejection of all restraints on the be
havior of partners in a marriage. This is a misreading of not 
only Henry Simons68 but Adam Smith himself. In The Wealth 
of Nations69 Smith did not intend merely to applaud people 
who acted in their own self-interest. He demonstrated how 
each person will, if unchecked by others, tend to act against 
his long term interests and attempt to create a new system of 
monopolies similar to the ones which so long stifled free 
exchange. 

The transitory phase of the family includes not only a re
definition of filial piety and the relationship between spouses, 
but also a redefinition of children. As the new household has 
no place for the gentleman-master, it also has no place for 
children. In the classical household, the children would be
come the next generation of household heads, who would live 
as free men. In the new household adults abandon not only 
the responsibility to be parents, but also the responsibility to 
be teachers. They become instead like animal trainers. Liberal 
education means the education appropriate for a liber or free 
man. A large part of our society scorns it because "it can't get 
you a job", when in fact it was never supposed to have that 
purpose. The communication of culturally refined notions of 
how to live the good life of a free man (philosophy), and exer-

. cise in the techniques of communication (rhetoric), have been 
abandoned and replaced with technical training which is re
ally the programming of servant candidates to respond pre
dictably to discrete stimuli (like gee and haw). In George 
Orwell's frightening vision of four years hence, the outer party 
is programmed, the proles are unprogrammable, and the inner 
party-which does the programming and initiates the stiin-

67. But see Williford v. Sharpe, 578 S.W.2d 498 (Tex. Civ. App. 1979) (criminal 
conversation tort revived in Texas). 

68. See H. SIMONS, note 6 supra. 
69. A. SMITH, THE WEALTH OF NATIONS vol. 2, hk. IV, ch. II (1776). When Smith 

was a professor at the University of Glasgow he held the chair of moral philosophy. 
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uli-is incomprehensible to both.70 In our society, as in 
Orwell's scenario, the existence of children, time, and culture 
are increasingly denied. A few examples will persuade 
skeptics. 

The following problems are inevitable when human be
ings are perceived on the basis of the individual utility func
tions71 which they can satisfy, given their bargaining positions 
at the time for deciding the utility of a trade. Consider abor
tion. A fetus offers the expectations of the joys of parenthood, 
a child's love and affection, support in one's old age, and a 
hope for immortality which are weighed against the costs of 
childbirth pain, the inconvenience of changing diapers, the ex
pense of feeding, and the likelihood that the child will turn 
out to be an ingrate or have an untimely end as cannon fod
der. The short term costs are obviously more tangible than 
the long term rewards. One's aged relatives end up in the 
same poor bargaining position (unless they are very rich). The 
satisfactions of fulfilling the obligations of filial piety, ob
taining the approval of the like minded, and the hope of a 
legacy must be weighed against the costs of being subjected to 
unwanted advice, the possibility of numerous medical ex
penses, and the likelihood that the money will go to a distant 
relative unseen for years. 

Adults do not want to be imposed upon by children and 
do not want to impose themselves on their children. Conse
quently we see demands for abortion at will, mercy killing, 
and euthanasia as well as real estate covenants aimed at keep
ing out families with children because the little darlings are 
noisy and raise the school taxes.72 We see the warehousing of 
the inconveniently ill, infirm, or retarded and the shunning of 
the merely eccentric. 

If the bonds of dependence are eliminated, there are no 
more parents or children.73 No longer is each person the child 

70. See G. ORWELL, 1984 (1949). 
71. See P. SAMUELSON, supra note 45, at chs. 22, 23. 
72. See Note, Housing Discrimination Against Children: A Growing Social 

Problem, 16 J. FAM. L. 559 (1977-1978). 
73. See P. SAMUELSON, supra note 45, at 808-10. "Every person alive was a help

less baby once. Had lunches not been free during the first decade of life, human be
ings would be extinct." [d. at 810. 
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of someone and sooner or later the parent of someone and 
neither of the two obligations of learning and teaching is ful
filled. Those born on a particular date make their progress to
wards death without any contact with anyone older or 
younger, locked in the subjectivity of their group. (There is 
nothing like the birth of children and grandchildren as a re
minder of how far that progress has gone.) Each age cadre ig
nores the emotional and psychological stresses which are in
herent in the relations between generations and which are 
increasingly uncontrolled. Any regrowth of the traditional 
household is regularly mown down as the nuclear family is pe
riodically uprooted from its domicile and cut off from the sup
port and restraint which family and community relationships 
have traditionally offered. For example, we cannot understand 
child or parent abuse so long as we see children or parents 
merely as resources for expectation fulfillment. If it is irra
tional to saw the legs off the furniture or break the dishes, 
normal people will not abuse children or the aged.74 

I would leave a big gap in my argument if I did not try to 
explain why issues of family law· (which are inherently private 
matters) have become bitterly contested social issues. Earlier I 
made two points: society presents two contradictory family 
forms; and there is a hangover of old household ethics which 
conflicts with the ethics of the emerging super-household 
forms. I am afraid I may have implied that the uncertainty of 
family law is a natural result of the metamorphosis, and is 
analogous to the vulnerability of an animal while molting an 
old skin. From this a reader could reasonably conclude that 
family law's troubles are only temporary, and will come to an 
end once the transition process is complete. I do not think 
they will end. These are my reasons. 

To completely eliminate the ethical force of the old 
household relationships, everyone in society must be inte
grated into one of the sub-households of the new super-house
hold and no one may be outside. To do this, however, would 
mean the elimination of the pool of laboring individuals who 
compete for the spots available. Without the inducements 

74. Cf. R. POSNER, supra note 16, at 116 (Posner implies that abuse of children 
reduces their market value). 
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which competition offers (not even the Greeks imagined that 
many people would rather be free and poor instead of "in ser
vice" and comfortable),711 the productive capacities of society 
would never be fully developed. This is exemplified by con
temporary Russian society. As ruthlessly as the Russians have 
tried,76 and despite the fact that Russian society has an his
torically rooted collectivist ethic which we do not,77 they have 
been unable to eliminate private "truck and barter." For ex
ample, they allow produce from individual household plots to 
be sold in reasonably free markets.78 Although these plots are 
only a small percentage of arable Russian lands, they produce 
a large proportion of Russian agricultural commodities.79 I see 
no reason to anticipate that the belief in the competitive free 
exchange market should vanish from western societies in the 
near future. 

This means that in the future there will be two classes of 
persons in these societies, those who are inmates of the super
household and its sub-households and those who deal with 
those households as day laborers, who have no hope of getting 
in. The latter class does not enter into a continuous process of 
negotiation with the super-household, but makes only discrete 
transactions with it. No filial piety in either the old or new 
form is ever part of these bargains. These people will not and 
dare not abandon traditional household ethics, these ethics 
are some of their few protections against a hostile environ
ment. In the United States, family structures historically have 
been strong and cohesive in families on the outside or at the 
bottom of the economic system.80 No matter what ethical or 
cultural heritage a particular family started with, as soon as 
its members began to join the middle classes, the structure of 
family control started to erode. Yet insofar as this class con
tinues to exist (and is augmented by persons abandoning pre
viously acquired servant status) it will preserve the ethical 
force of traditional household values. 

75. HUMAN CONDITION, supra note 2, at 31 n.20 & 36 n.30. 
76. H. BERMAN, JUSTICE IN THE U.S.S.R. 44 (1963). 
77. Id. at 221. 
78. Id. at 51. 
79. Id. at 263. 
80. See P. SAMUELSON, supra note 45. 



HeinOnline -- 5 Okla. City U. L. Rev. 636 1980

636 Oklahoma City University Law Review [Vol. V 

The Amish, Mennonites, and Hutterites are examples of 
groups who exist at the edge of the system and who are pro
tected by strong systems of ethical values. These systems give 
each member of these societies the ability to recognize and 
resist inducements of material advantages which might erode 
their values. Perhaps the Amish look at us in the rat race with 
some of the same pity that the Greeks felt for the uncivilized 
"barbarian" Persians who lived in great material luxury even 
though they were all slaves.81 These communal groups take 
very special pains to transmit to their children the cultural 
values which they received from their parents82 and their well
structured ethical systems generally keep them out of family 
law courts.83 Most of the other outsiders do not have such 
strong ties to comprehensive cultural heritages (although we 
are seeing an increasing unwillingness to break the ties which 
remain and even some resurgence). Lacking a comprehensive 
approach to reality, the others often fall into kinds of idiocies 
which they think will preserve traditional values. When these 
idiocies are opposed to the modern idiocies, what results is a 
bitter struggle between the sides which is exemplified by the 
issues of abortion and school prayer. Both sides become intent 
on shouting their slogans, not noticing that they are drowning 
out the careful debates which are the only hope for resolution 
of these questions. 

When it became Lon Fuller's turn to present the Storrs 
Lectures at Yale Law School, he chose as his subject The Mo
rality of Law.84 Fuller distinguished two kinds of moralities, 
which he called "aspiration" and "duty."811 The morality of as
piration tells us the "oughts", which if they could be fulfilled 
would realize our very best ideals. The morality of duty does 
not inspire us to reach for virtues, but instead reminds us of 
the minimums of acceptable behavior. Aspiration speaks of 
love, duty reminds us of the law. The traditional household 
ethics of piety, nurture, etc. are all part of the morality of as
piration. The new household ethics are of the other sort, 

81. HUMAN CONDITION, supra note 2, at 27 & 159-60. 
82. See Wisconsin v. Yoder, 406 U.S. 205, 209-13 (1972). 
83. [d. at 212-13, 222. 
84. L. FULLER, THE MORALITY OF LAW (1964). 
85. [d. at 5. 
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whether they are contractual or tort duties (as m criminal 
conversation suits). 

When family law was first differentiated from property 
law (as in marriages), criminal law (as in juvenile court) and 
ecclesiastical law (as in both of the above plus poverty law), it 
represented an attempt to incorporate the morality of aspira
tion into the morality of duty (which is a little like trying to 
put an oak tree into an acorn). Family law courts were sup
posed to try to hold marriages together (even though laws al
lowing divorces were passed as reform measures), to reform 
juvenile delinquents (criminals who had not yet aged suffi
ciently to be "hardened"), and to nurture children whose par
ents could not or would not do so. The tenor of those respon
sibilities reflects a single overriding hope that family law and 
the people who worked it could teach people how to love and 
respect each other, even though the culture's message had 
missed them.88 This presumed that the family court not only 
knew the culture's message, but that it could succeed in com
municating where the culture had failed. 

Although a few hypocrites may have believed that this is 
what they were doing, family law has inevitably ground aspi
ration down to duty. Today, a few practitioners and judges 
may still retain a weakness for forcing parties before them to 
endure moral sermons, but most do not. Even those that do 
give sermons follow legalistic formulas when it comes to deter
mining the outcome of a case. Procedural restraints have 
given regularity to processes that were formerly almost com
pletely within the personal discretion of the judge. Juveniles 
accused of offenses have almost all the procedural rights of 
accused adults, and divorces are granted almost pro forma. In 
short, family law is now much less imbued with the spirit and 
forms of equity, and has produced both the predictable forms 
and substantial precedents of the law. 

If we expect this continual process (of sloughing all but 
the most settled of ethical questions back into the culture at 
large for its deliberation and judgment) to bring family law 
quickly to a kind of structural cohesion, we underestimate the 

86. See, e.g., G. ABBO'IT, II THE CHILD AND THE STATE 392-401 (1938) (first juve
nile court act). See generally A. PLA'IT, THE CHILD SAVERS (1977). 
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strength of the social belief that morality can be legislated 
into duty. Perhaps if we all sat down and carefully considered 
the implications of family relations we could produce an equa
tion of law, morality, and religion like the Talmud or the 
Sharia (the Jewish and Islamic holy laws). No one seems will
ing, however, to engage in the kind of endless, careful, and 
reverent arguments through which Jewish and Islamic holy 
men are immersed in their cultural heritages, nor do we have 
a heritage suited for such intense immersions. Instead of rec
ognizing that aspirations require steady and devoted pursuit, 
we have always expected to achieve utopia overnight by pass
ing a law (which we then promptly forget). For example, who 
but a few scholars is talking about "kiddie porn" these days? 
Only a year or so ago it constituted a national crisis. Does ev
eryone expect that by passing a federal law the exploitation of 
children will be eliminated ?87 

Real attempts to repair our splintered culture would be
gin by directly facing controversial issues in a calm and delib
erate manner. For example, the social and personal anxiety 
about abortion could be reduced by careful sex education cou
pled with serious discussions of the psychological, social, and 
ethical implications of sexual activity outside of a stabilized 
family context, yet very few people will admit that both are 
inseparable parts of a single problem. Uncritical anti-abor
tionists regularly oppose sex education just as uncritical pro
choice people often refuse to acknowledge the existence of 
ethical questions. Practices like prayers in public schools are 
opposed by both serious churchmen (who fear the state will 
encroach on the churches) and serious atheists and agnostics 
(who are afraid the churches will infect the state). Both fear 
the capacity of bureaucracies to erode both religious and po
litical freedom. However, many defenders of public school 
prayer refuse to reason beyond the commonplace, "prayer is 
good." They do not realize that they are handing over to bu
reaucrats another of the teaching and learning responsibilities 
which were at one time solely the responsibility of the tradi
tional household. Similarly, there are some who would like to 
see the political system be overtly hostile to religious training. 

87. 18 u.s.c. §§ 2251-2253 (Supp. III 1979). 
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In each of these circumstances both sides often do not see any 
need to discuss the subject. Free abortion alone will not make 
women free, nor will a law against abortion stop child killing. 
A short daily act of piety will not eliminate juvenile delin
quency, drug abuse, or erosion of the family, nor can these 
problems be expected to diminish if a public school bureau
cracy is actively undermining moral education in the family 
with an uncritical and simplistic message "do your own 
thing." Yet in my own acquaintances I know people who in 
one breath say we've got to have "prayer in schools" and in 
another say "no one's going to tell me how to raise my kid." 

The courts tend to resist these utopian solutions because 
they have a commitment to making decisions based on evi
dence, are subject to review by other courts, and because the 
experience of their operatives tells them that morality is al
most never enforceable as duty. But the competing sides want 
not so much a statement of duties from the courts-which is 
never satisfactory to them-as a new bureaucracy empowered 
and funded to teach and enforce their particular idiocy with
out court interference (which is to say without the possibility 
of dissent). 

Bureaucracies threaten the traditional household because 
they degrade parents to the status of servants of the super
household who are assigned the job of tending children as if 
they were a form of social capital resource.ss The bureaucra
cies of public education and social services can become zeal
ous and officious meddlers in the traditional household, erod
ing the household and thus creating more perceived need for 
meddling. Even though individual employees may be acutely 
aware of the defects in their efforts, bureaucracies have no 
structure of procedural and substantive restraints comparable 
to that of the courts which serves to remind the courts of their 
history of failures in the area of morality enforcement. Bu
reaucracies have only one ethic, which is not to promote free
dom of choice, but rather is to give the appearance of effi
ciency in carrying out the tasks assigned. Where the task 
involves production whose value and cost can be ascertained 

88. See Wisconsin v. Yoder, 406 U.S. 205, 233 (1972). See generally D. BELL, 

THE COMING OF POST INDUSTRIAL SOCIETY 127-29 (1976). 
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in an exchange market, to some degree efficiency can be objec
tively measured (as in a balance sheet of a business corpora
tion). However, the issues which concern family law courts 
and social service bureaucrats have an inherent "transforma
tion" problem which is the problem of measuring an individ
ual's emotional, ethical, and spiritual utilities. This precludes 
any meaningful measurement of their "efficiency." 

I have responded to all the questions I proposed at the 
beginning of this essay. I identified the productive classic 
household as the form which we are steadily abandoning and 
suggested that the self interest ethic promotes the extension 
of the division of labor in society-which is the bond holding 
together the new corporate households of production. I have 
speculated that the transition process will never be complete 
because the new household does not and cannot perform all 
the functions of the old. It would now be appropriate to ask if 
American society is responding to this contradiction in its eth
ical structure. 

There is reason to believe that in American society today, 
the traditional household may be able to reconstitute some 
parts of its two major functions only because, in some in
stances, some extraordinarily unpleasant problems are getting 
thorough and continuing treatment instead of the usual pan
aceas discussed earlier. A clear example is child abuse.89 For
merly there were only two social reactions to it: 1) society ig
nored its existence; and 2) society assumed that it could not 
happen in "normal" families. When child abuse was not ig
nored (the greatest number of cases), the traditional legal in
terventions90 in the family to prevent it were to remove the 
offending parent by criminal process or psychiatric commit
ment; to allow the family to be dismembered by divorce; or to 
remove the child from harm's way-in some cases terminating 
the parent-child relationship and substituting new parents, 
state bureaucracies or their contractors (foster parents) for 
the abusers. Now there is an approach to child abuse which 
neither ignores it nor assumes that it is a disease which can be 

89. See generally V. FONTANA, SOMEWHERE A CHILD IS CRYING (1973). 
90. See Paulsen, The Law and Abused Children; see Collins, The Role of the 

Law Enforcement Agency in THE BATTERED CHILD 175-209 (R. Helfer and C. Kempe 
ed. 1968). 
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arrested only by amputation. When parents who have abused 
their children join into continual discussion seminars91 to face 
up to their problem, they abandon any fantasies they may 
have entertained that they really had no problem in disciplin
ing (it also means teaching) their children. They are also 
drawn out of the isolation, frustration, and fear which were 
the elements of the only previous alternatives to fantasy, that 
is social and self condemnation as criminals or psychopaths. 

The seminars which parents join constitute new commu
nities of equals whose discussions resemble the activities of 
the Greek polis.92 They offer parents a kind of freedom from 
the tyranny of fears and fantasies. They require courage of 
parents, because although they disapprove of abusive conduct, 
they refuse to condemn or punish the parents themselves, 
thus undermining any fantasy that a penance or payment 
could undo past actions.93 

As parents take on personally the moral and ethical re
sponsibility for their action, by seeking the experiences of 
others who share their concern for their own personal short
comings, the courts could begin to legally return some of the 
responsibility for nurture and: discipline which it had earlier 
denied these parents. This could be part of a foundation upon 
which to rebuild the barrier between the classic household 
and the new super-household. 

The revival of this sense of responsibility in parents is 
also manifest among persons who are successful members of 
super-household hierarchies. It has recently developed that at 
a certain point in their careers, people are beginning to refuse 
job promotions or higher salaries which would require them to 
move great distances and uproot (the metaphor of culture 
again) themselves from the family and community ties which 
they have cultivated in a particular place. 

Consequently, the traditional family household is reas
serting itself, though clearly the relationship between spouses 

91. Telephone interview with Leonard Lieber, National Administrator of Parents 
Anonymous, in Torrance, California (April 10, 1980). See generally C. HERBRUCK, 
BREAKING THE CYCLE OF CHILD ABUSE (1979); P. WHEAT, HOPE FOR THE CHILDREN 
(1979). 

92. See HUMAN CONDITION, supra note 2, at 32-33. 
93. See generally id. at 39-41, 179-81. 



HeinOnline -- 5 Okla. City U. L. Rev. 642 1980

642 Oklahoma City University Law Review [Vol. V 

has been altered. The office of "head of the household" will 
increasingly be rotated back and forth between wife and hus
band or will have its functions split and shared between them. 
We ought to abandon as useless the notion of the "nuclear 
family" with the father as head (though one totally preoccu
pied with duties owed outside the family), the mother as his 
servant charged with managing his consumption, and his chil
dren as burdens which he leaves solely to his wife. Also, our 
newly revived family household must allow sisters and broth
ers, who for whatever reason do not decide to embark on bio
logical reproduction, to participate in the teaching functions 
of transmitting culture to the next generation. The idea that 
reproductive activity is an exclusive qualification for "parent
ing" is another simplistic notion. 

I will conclude by suggesting some historical reasons for 
the present developmental state of the relationship between 
the classic household and the super-household in American 
society. 

Until recently the vast bulk of our society has always 
been of the dregs and cast-off's of other societies. From its ear
liest beginnings, our society's members joined it only as a last 
resort. They were penniless younger sons seeking their ·for
tunes, convicts facing Tyburn Hill or transportation inden
tures, peasants facing starvation or emigration, religious mi
norities and dissidents facing the test acts and pogroms or the 
task of building a "city on a hill", or the vulnerable forcibly 
captured, sold, and imported as slaves. The message which all 
were given was that there was no room for them in the house
holds of Europe, Asia, and Africa either as heirs or, in the ma
jority of cases, as servants. We can hardly blame the cast-off' 
heirs for desperately trying to avoid falling into service, blame 
the cast-off servants for desperately trying to avoid starvation, 
or blame those with the memory of freedom for desperately 
trying to escape slavery. Together, they created the new 
super-households out of this shared sense of desperation. 

Only in very recent times has there been any significant 
proportion of the population which has not perceived itself to 
be in desperate circumstances. And a large proportion still 
fears not that their standard of luxury will decline-which is 
the only significant threat of the energy shortage-but that 
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they will starve. Most of these, of course, have not exper
ienced either Calcutta or Ethiopia. A revived sense of the 
family-household will not eliminate the super-households, but 
it may put back into balance the relative importance of each 
in people's lives. "Freedom of choice" will have real meaning 
when neither household offers only adhesion contracts. 


