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I. INTRODUCTION

The first Congress of the United States enacted the Alien Tort
Claim Act (the "Act")1 as part of the Judiciary Act of 1789.2 The
origin and purpose of the Act have been considered obscure,3 and the
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University of Tennessee at Knoxville; J.S.D. 1983, Columbia University.
1. 28 U.S.C. § 1350 (1982).
2. The Judiciary Act of 1789, ch. 20, § 9, 1 Stat. 73 (codified as amended at 28 U.S.C. §

1350 (1982)).
3. In ITT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975), Judge Friendly wrote, "This

old but little used section is a kind of legal Lohengrin ... no one seems to know whence it came."
Accord Sanchez-Espinoza v. Reagan, 770 F.2d 202, 206 (D.C. Cir. 1985); Tel-Oren v. Libyan
Arab Republic, 726 F.2d 774, 777 (D.C. Cir. 1984) (Edwards, J., concurring), cert. denied, 105
S. Ct. 1354 (1985); id. at 812 (Bork, J., concurring); Cohen v. Hartman, 490 F. Supp. 517, 518
(S.D. Fla. 1980), af'd, 634 F.2d 318 (5th Cir. 1981). See also The Phenomenon of Torture:
Hearings and Markup Before the House Comm. on Foreign Affairs on House Joint Resolution
605, 98th Cong., 2d Sess. 240 (1984) (testimony of Michael Posner, Executive Director, Lawyer's
Comm. for Int'l Human Rights); Hassan, Panacea or Mirage: Domestic Enforcement of Interna-
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language of the statute is cryptic: "The district courts shall have origi-
nal jurisdiction of any civil action by an alien for a tort only, commit-
ted in violation of the law of nations or a treaty of the United States."4

This ancient provision-now codified as section 1350 of the Judicial
Code-quickly lapsed into desuetude.5 During the last five years, how-
ever, the statute has been resurrected for the trial of disputes arising
out of incidents between aliens in foreign countries.0

The paradigm for current litigation under section 1350 is Filar-

tional Human Rights: Recent Cases, 4 Hous. J. INT'L L. 13, 18 (1981).
4. 28 U.S.C. § 1350 (1982). As originally enacted, the Alien Tort Claim Act provided that

the district courts "shall also have cognizance, concurrent with the courts of the several States, or
the circuit courts, as the case may be, of all causes where an alien sues for a tort only in violation
of the law of nations or a treaty of the United States." Judiciary Act § 9(b).

In the 1878 revision and codification of federal statutes, the Act was changed to provide that
"the district courts shall have jurisdiction . . . [o]f all suits brought by any alien for a tort 'only'
in violation of the law of nations, or of a treaty of the United States." REv. STAT. § 563. The
deletion of the reference to the state courts' concurrent jurisdiction should not be read as making
the district courts' jurisdiction exclusive, because the plan of the Revised Statutes was to enact a
single section consolidating all instances of exclusive federal jurisdiction. REv. STAT. § 711.

In 1911, the Act was reenacted in the following terms, "The district courts shall have original
jurisdiction ...[o]f all suits brought by any alien for a tort only, in violation of the law of
nations or of a treaty of the United States." Act of March 3, 1911, ch. 231, § 24, 36 Stat. 1087,
1093. The 1911 codification continued the consolidation of all instances of exclusive federal juris-
diction in one section. Id. § 256, 36 Stat. 1160-61.

The current language was enacted as part of the 1948 revision of the Judicial Code. The
words "civil action" were substituted for "suits" in view of Rule 2 of the Federal Rules of Civil
Procedure. H.R. REP. No. 308, 80th Cong., Ist Sess., app. at 124 (1947) (reviser's notes). The
1948 revision repealed the former section listing all instances of exclusive jurisdiction, and instead
made express provisions for exclusive jurisdiction in the individual sections vesting the federal
courts with jurisdiction. See P. BATOR, P. MISHKIN. D. SHAPIRO, & H. WECHSLER, HART &
WECHSLER's THE FEDERAL COURTS AND THE FEDERAL SYSTEM 418 (2d ed. 1973) [hereinafter
cited as HART & WECHSLER].

5. Two early courts cited the Alien Tort Claim Act as an alternative basis for jurisdiction over
admiralty cases. Bolchos v. Darrel, 3 F. Cas. 810 (D.S.C. 1795) (No. 1607); Moxon v. The
Fanny, 17 F. Cas. 942 (D. Pa. 1793) (No. 9895). In Moxon, the court indicated that the Act's
reference to "torts only" precluded any remedy other than damages. 17 F. Cas. at 947-48. Over a
century later, the Coudert brothers filed a suit under the Alien Tort Claim Act after a Spanish
countess retained them to help her regain a monopoly usurped by American occupation forces in
Cuba. O'Reilly de Camara v. Brooke, 142 F. 858 (S.D.N.Y. 1906), aff'd, 209 U.S. 45 (1908);
O'Reilly de Camara v. Brooke, 135 F. 384 (S.D.N.Y. 1905). See Coudert, Practical Legal Diffi-
culties Incident to Transfers of Sovereignity Following the Spanish War, in A HALF CENTURY OF
INTERNATIONAL PROBLEMS: A LAWYER'S VIEWS 1008-35 (A. Nevins ed. 1954).

6. See Siderman de Blake v. Republic of Argentina, No. CV 82-1772-RMT (MCx) (C.D.
Cal. Sept. 28, 1984) ($2,607,515.63 default judgment), vacated, id., (C.D. Cal. Mar. 7, 1985) (on
basis of Argentina's sovereign immunity); Von Dardel v. Union of Soviet Socialist Republics, 623
F. Supp. 246 (D.D.C. 1985); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984),
cert. denied, 105 S. Ct. 1354 (1985); Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).
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tiga v. Pena-Irala,7 in which the Second Circuit held that a
Paraguayan police official who tortured a fellow countryman in Para-
guay violated international law.8 The district court therefore had juris-
diction to try a wrongful death action filed by the decedent's next of
kin.9 In reaching this decision, the court rejected language from its
prior decisions suggesting that the statute does not encompass claims
involving a country's treatment of its own citizens. 10 The trial court
subsequently entered a ten million dollar default judgment against the
torturer.1

In the wake of Filartiga, the district courts have been asked to
adjudicate violations of international law involving torture in Argen-
tina,12 the abduction of Swedish diplomat Raoul Wallenberg,"3 and
United States covert operations in Nicaragua. 4 In Tel-Oren v. Libyan

7. 630 F.2d 876 (2d Cir. 1980). Prior to Filartiga a number of courts had declined jurisdic-
tion in § 1350 cases on the ground that there was no clear violation of the law of nations. Huynh
Thi Anh v. Levi, 586 F.2d 625, 630 (6th Cir. 1978); Benjamins v. British European Airways, 572
F.2d 913, 916 (2d Cir. 1978), cert. denied, 439 U.S. 1114 (1979); ITTv. Vencap. Ltd., 519 F.2d
1001, 1015 (2d Cir. 1975) ("We cannot subscribe to plaintiffs' view that the Eighth Command-
ment 'Thou shalt not steal' is part of the law of nations."); Abiodun v. Martin Oil Serv, Inc., 475
F.2d 142, 145 (7th Cir.), cert. denied, 414 U.S. 866 (1973); Khedivial Line, S.A.E. v. Seafarers'
Int'l Union, 278 F.2d 49, 52 (2d Cir. 1960); Cohen v. Hartman, 490 F. Supp. 517, 519 (S.D. Fla.
1980), affd, 635 F.2d 318 (5th Cir. 1981); Akbar v. New York Magazine Co., 490 F. Supp. 60,
63 (D.D.C. 1980); Valanga v. Metropolitan Life Ins. Co., 259 F. Supp. 324, 328 (E.D. Pa. 1966);
Damaskinos v. Societa Navigacion Interamericana, S.A. Panama, 255 F. Supp. 919, 923
(S.D.N.Y. 1966); Lopes v. Reederei Richard Schroder, 225 F. Supp. 292, 297 (ED. Pa. 1963).

In a few cases, courts suggested § 1350 as an alternative basis for jurisdiction over a case
otherwise properly within the courts' jurisdiction. Seth v. British Overseas Airways Corp., 329
F.2d 302, 306 (1st Cir.) (general federal question jurisdiction), cert. denied, 379 US. 858 (1964);
Papageorgiou v. Lloyds of London, 436 F. Supp. 701, 702 (E.D. Pa. 1977) (admiralty
jurisdiction).

8. 630 F.2d at 880. Accord RESTATEMENT OF FOREIGN RELAioNs LAW (REviseD) § 702(d)
(Tent. Draft No. 6, 1985). The United States filed an amicus brief arguing that "today a nation
has an obligation under international law to respect the right of its citizens to be free of official
torture." Memorandum for the United States as Amicus Curiae, reprinted In 19 INT'L LEGAL
MATERIALS 585, 587 (1980). But see Comment, Custom and General Principles as Sources of
International Law in American Federal Courts, 82 COLuIb. L REv. 751, 762-65 (1982).

9. 630 F.2d at 878.
10. Id. at 884 (citing Dreyfus v. von Finck, 534 F.2d 24, 31 (2d Cir.), cert. denied, 429 US.

835 (1976); ITT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975)).
11. 577 F.2d 860 (E.D.N.Y. 1984) (SI0,385,364 default judgment).
12. Siderman de Blake v. Republic of Argentina, No. CV 82-1772-RMT (MCx) (C.D. Cal.

Sept. 28, 1984) (default judgment), vacated, id. (C.D. Cal. Mar. 7. 1985) (on basis of sovereign
immunity), noted in 79 Am. J. IN'L L. 1065 (1985); 26 HARV. INT'L .J. 594 (1985).

13. Von Dardel v. Union of Soviet Socialist Republics, 623 F. Supp. 246 (D.D.C. 1985). The
Von Dardel opinion is not addressed in this article. For a discussion of this case see Moore. US.
Forum Invoked to Solve Mystery of Wallenberg's Fate, Legal Times, Dec. 16, 1985, at 1. col. 2.

14. Sanchez-Espinoza v. Reagan, 770 F.2d 202 (D.C. Cir. 1985), a.Fg 568 F. Supp. 596
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Arab Republic,1 5 the District of Columbia Circuit grappled with sec-
tion 1350. In three concurring opinions,16 the fractured court affirmed
the dismissal of a claim arising out of a terrorist attack in Israel. The
judges beseeched the Supreme Court for guidance in this "area of the
law that cries out for clarification, '1 7 but the Court denied review on
certiorari."'

Further litigation under the Alien Tort Claim Act seems inevita-
ble. International human rights activists welcome the possibility of a
federal forum to adjudicate foreign violations of human rights.1" Fur-
thermore, a deposed head of a foreign state who has obtained asylum in
the United States would seem to be a natural target for litigation spon-
sored by the new rulers.2 0 The statute could also be used as a mischie-
vous tool for the embarrassment of visiting foreign dignitaries.21

Although litigation under the Alien Tort Claim Act implicates a
number of interesting issues 2 2 the primary issue, as in every case filed

(D.D.C. 1983).
15. 726 F.2d 774 (D.C. Cir. 1984), cert. denied, 105 S. Ct. 1354 (1985).
16. Judge Edwards generally agreed with the Filartiga decision but decided that the terrorism

involved in Tel-Oren was not a violation of international law. 726 F.2d at 795-96. Judge Bork
thought that the law of nations portion of the Alien Tort Claim Act should be construed to en-
compass only a narrow range of tortious activities mentioned by Blackstone as crimes against the
law of nations. Id. at 813-14. Judge Robb opined that the availability of relief under the statute is
a nonjusticiable political question. Id. at 823-27.

17. Id. at 775 (Edwards, J., concurring). Accord id. at 824 (Bork, J., concurring). In an ami-
cus brief to the Supreme Court, the Solicitor General agreed that "the contemporary meaning and
proper application of [section] 1350 [raises] issues that might someday merit this Court's atten-
tion." Brief for the United States as Amicus Curiae at 8, reprinted in 24 INT'L LEGAL MATERIALS
427, 431 (1985). But the Solicitor General argued with apparent success that the issues were not
properly framed in Tel-Oren. Id. at 8-14; 24 INT'L LEGAL MATERIALS at 431-34.

18. 105 S. Ct. 1354 (1985).
19. See, e.g., Bazyler, Litigating the International Law of Human Rights: A "How to" Ap-

proach, 7 WHITTIER L. REV. 713 (1985); Leland, U.S. Court of Human Rights, CAL. LAW., Jan.,
1985, at .10, 13; Jurisdiction in Human Rights Cases: Is the Tel-Oren Case a Step Backward?
AM. Soc'y INT'L L. PROC. (1985).

20. See, e.g., Islamic Republic of Iran v. Pahlavi, 62 N.Y.2d 474, 467 N.E.2d 245, 478
N.Y.S.2d 597 (1984) (suit to recover billions of dollars allegedly stolen by the former Shah of
Iran), cert. denied, 105 S. Ct. 783 (1985). For an interesting discussion of a hypothetical suit by
the former British governor of the Falkland Islands against the now deposed President of Argen-
tina, see Comment, Hunt v. Galtiere: A Hypothetical Scenario for Holding International Aggres-
sors Civilly Liable in American Courts, 33 EMORY L.J. 211 (1984). Whether the Act of State
doctrine would preclude litigation sponsored by the foreign state is problematical.

21. See, e.g., Leland, supra note 19, at 10, 13 (suggesting that the Alien Tort Claim Act is a
possible vehicle for challenging South African apartheid). A visiting head of state might be ac-
corded a special immunity. See, Note, Resolving the Confusion Over Head of State Confuslow
The Defined Rights of Kings, 86 CoLUM. L. REV. 159 (1986).

22. For discussion of the doctrines of forum non conveniens, sovereign immunity, and act of
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in a federal court, is whether the court has subject matter jurisdic-
tion.23 For analytical purposes, section 1350 can be construed as vesting
the federal courts with original jurisdiction over the following three
categories:

1. cases in which an alien advances a theory of recovery based
on international law or treaties of the United States;2'

2. cases in which an alien advances a theory of recovery based
on United States domestic law-but only if the tortfeasor's
acts also are in violation of international law or a treaty of the
United States;25

3. cases in which an alien advances a theory of recovery based
on the domestic law of a foreign country-but only if the
tortfeasor's acts also are in violation of international law or a
treaty of the United States.26

As a practical matter, categories one and two are encompassed by
the district courts' general federal question jurisdiction.27 Nevertheless
there are serious nonjurisdictional objections to both categories. Most
of the current litigation arises out of incidents between aliens in foreign
countries,28 and doubt exists whether United States domestic law can
or should be used to regulate these incidents. 29 Likewise it is questiona-
ble whether private tort remedies are available under international

state, see Blum & Steinhardt, Federal Jurisdiction over International Human Rights Claims:
The Alien Tort Claims Act After Filartiga v. Pena-Irala, 22 HARv. INT'L LJ. 53, 103-10 (1981).
On the problem of personal jurisdiction, see Toran, Federalism. Personal Jurisdiction. and Aliens,
58 TUL L. REv. 758 (1984). In addition, the federal courts will eventually have to grapple with
the problem of deciding the proper source of rules of decision in trials under § 1350, a question
that is addressed in Part II of this article.

23. Sheldon v. Sill, 49 U.S. (8 How.) 441, 447 (1850).
24. See Filartiga v. Pena-Irala, 630 F.2d 876, 885-87 (2d Cir. 1980), on remand 577 F. Supp.

860 (E.D.N.Y. 1984). See also Ex parte Quirin, 317 US. 1, 30 n.6 (1942). The United States
appears to have advocated this analysis in an amicus brief in Filartiga. See Memorandum for the
United States as Amicus Curiae, reprinted in 19 INr'L LEGAL MATERIAt. 585, 601-06 (1980).

25. See Filartiga v. Pena-Irala, 630 F.2d 876, 887 (2d Cir. 1980). See also Tel-Oren v. Lib-
yan Arab Republic, 726 F.2d 774, 782-86 (D.C. Cir. 1984) (Edwards, J., concurring); Adra v.
Clift, 195 F. Supp. 857, 865 (D. Md. 1961).

26. See Filartiga v. Pena-Irala, 630 F.2d 876, 889 (2d Cir. 1980), on remand 577 F. Supp.
860 (E.D.N.Y. 1984); O'Reilly de Camara v. Brooke, 135 F. 384, (S.D.N.Y. 1905).

27. 28 U.S.C. § 1331 (1982). See infra notes 246-48 and accompanying text. Prior to the
recent elimination of § 1331's $10,000 amount in controversy requirement, Pub. L No. 96-486,
94 Stat. 2369 (1980), § 1350 would have vested the district courts with jurisdiction over small tort
claims within categories one and two. This apparently was the original purpoe of the Alien Tort
Claim Act. See infra notes 167-69 and accompanying text.

28. See supra note 6 and accompanying text.
29. See infra notes 58-104 and accompanying text.
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law.30 These substantive objections to the first two categories suggest
that an alien's right to damages in a section 1350 case may turn en-
tirely upon the law of a foreign country. This third category is not en-
compassed by the district courts' existing general federal question juris-
diction.3 1 Nor do the cases within this third category fit the courts'
alienage jurisdiction insofar as the cases involve-and most of them
do-disputes between two aliens.32 Yet because these cases in all three
categories implicate the United States' relations with foreign countries,
a federal forum should be available for their trial.

The thesis of this article is that section 1350 should be construed
as liberally as possible. Although there is a need to limit Alien Tort
Claim litigation,3 3 a liberal construction of section 1350 would not im-
pede the development of appropriate limits.3 4 Cases falling within a
broad reading of the statute could nevertheless be dismissed on the ba-
sis of the act of state doctrine 5 or other grounds. 8 In Part II of this

30. See infra notes 42-57 and accompanying text.
31. The scope of § 1331 is limited to cases in which a substantive federal question appears on

the face of a well-pleaded complaint. Franchise Tax Bd. of Calif. v. Construction Laborers Vaca-
tion Trust for So. Calif., 463 U.S. 1, 9 (1983). See also Verlinden B.V. v. Central Bank of Nige-
ria, 461 U.S. 480, 489 (1983). See generally 13B C. WRIGHT. A. MILLER, & E. COOPER, FED-
ERAL PRACTICE AND PROCEDURE § 3566 (2d ed. 1984).

32. The alienage statute requires that the suit be between a citizen of a state and a foreign
state or citizen thereof. 28 U.S.C. § 1332(a)(2), (4) (1982). Alienage jurisdiction is also subject to
a $10,000 amount in controversy requirement that is not necessary under § 1350. 28 U.S.C. §
1332(a). In practice, however, a bare allegation of damages in excess of $10,000 usually suffices in
tort actions. See 14A C. WRIGHT, A. MILLER, & E. COOPER, FEDERAL PRACTICE AND PROCEDURE
§ 3707 (2d ed. 1984).

33. A cause of action without limits would vest United States courts with a free-roving com-
mission to intermeddle in foreign domestic activities throughout the world. This arrogation of
authority would be futile to the extent that the United States lacks power to enforce such judg-
ments. Uncontrolled litigation could also impede the conduct of foreign relations, including the
implementation of human rights. There are a number of potential limitations on actions under
§ 1350. See supra note 22.

34. Determining whether a plaintiff is entitled to the remedy sought is entirely different from
determining whether a federal court has subject matter jurisdiction. For example, in Bell v. Hood,
327 U.S. 678 (1946), the Court held that the district court had general federal question jurisdic-
tion over a claim for damages based expressly on the fourth amendment, but reserved the question
on the merits of whether such a federal cause of action was available. Following the remand in
Bell, the district court took jurisdiction and held that "neither the Constitution nor the statutes of
the United States give rise to any cause of action in favor of plaintiffs upon the facts al-
leged. ... 71 F. Supp. 813, 820-21 (S.D. Cal. 1947). Similarly, in each of the three categories
in the text accompanying infra notes 24-26, a district court might take jurisdiction and then dis-
miss the case on the merits or otherwise.

35. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). See also Alfred Dunhill
of London, Inc. v. Republic of Cuba, 425 U.S. 682 (1976); First Nat'l City Bank v. Banco Na-
cional de Cuba, 406 U.S. 759 (1972). There is some uncertainty regarding the scope of the act of
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article the problem of rules of decision under international law, United
States domestic law, and foreign domestic law is addressed. Part III
then examines the legislative history of the Alien Tort Claim Act and
demonstrates that the language, purpose, and general eighteenth cen-
tury background of the Act all suggest a liberal construction. Part IV
of the article considers the pertinent constitutional provisions and pol-
icy considerations. The article concludes that section 1350 vests the dis-
trict courts with the fullest jurisdiction authorized by the Constitution,
thereby providing the means by which to obtain a uniform national ap-
proach to section 1350 litigation.

II. RULES OF DECISION

Before considering the primary issue of subject matter jurisdiction,
an analysis of the source of the applicable rules of decision is necessary
to show the significance of foreign domestic law in litigation under the
Alien Tort Claim Act.3 7 Because the suggested objections to United
States domestic and international law rules of decision are formidable,
the domestic law of a foreign country may be the only basis for recov-
ery in suits under the Act.

As stated above, a claim within section 1350 may be based on one

state doctrine. Compare RESTATEENT OF FOREIGN RELATIONS LAW (REvisED) Ch. 6 (Tent.
Draft No. 6, 1985) with Halberstam, Sabbatino Resurrected The Act of State Doctrine In the
Revised Restatement of U.S. Foreign Relations Law, 79 A.L J. INr'iL L 68 (1985). The ALI has
withdrawn Tentative Draft No. 6, partially in response to criticisms of the act of state chapter.
Furthermore, the doctrine has been applied primarily in commercial rather than tort cases. There
is little doubt that the doctrine does limit tort actions. See, e.g., Underhill v. Hernandez, 168 US.
250 (1897) (assault and detention by foreign military commander). Scholars have argued, how-
ever, that the doctrine should not apply to tortious conduct that violates fundamental human
rights. RESTATEMENT OF FOREIGN RELATIONS LAw (REVLsED) § 469 comment c (Tent. Draft No.
6, 1985); Blum & Steinhardt, supra note 22, at 107-10; Paust, Federal Jurisdiction Over Extra-
territorial Acts of Terrorism and Nonimmunity for Foreign Violators of International Law
Under the FSIA and the Act of State Doctrine, 23 VA. J. INT'L L 191. 242-49 (1983). In Filar-
tiga, the Second Circuit avoided the issue, noting, "[We] doubt whether action by a state official
in violation of the Constitution and laws of the Republic of Paraguay, and wholly unratified by
that nation's government, could properly be characterized as an act of state." 630 F.2d 876. 889
(2d Cir. 1980).

A complete analysis of the act of state doctrine is beyond the scope of the present article.
Nevertheless, it is consistent with the thesis of this article that the existing uncertainties in the
doctrine are best resolved under the original federal jurisdiction of the lower federal courts. With-
out a broad federal trial jurisdiction, the matter will be left to the state courts with review by
petition for certiorari to the United States Supreme Court.

36. See supra note 22 and accompanying text.
37. The discussion of rules of decision in this article is preliminary in nature and is not

presented as a complete consideration of the pertinent issues.
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or more of three distinct and independent substantive theories of recov-
ery.38 A remedy within the first category should be available without
regard to substantive domestic law. Both the right and the damage
remedy are created by international law. Insofar as such purely inter-
national remedies are concerned, the primary function of domestic law
is simply to provide a forum for litigation of the claim. In contrast,
remedies within the second and third categories are controlled wholly
or in part by substantive domestic law.39 The United States or a foreign
country might create a domestic right not to be tortured and also estab-
lish a private tort remedy against torturers.40 As an alternative, the
country might leave the question of rights to international law but sup-
ply a private domestic tort remedy to implement rights under interna-
tional law.41 Under this mixed theory of recovery, the victim has a
right under international law to be free from torture, but the particular
remedy of a private tort action is created by a particular country to
implement international law.

A. An International Law of Private Tort Remedies

In considering the question of international rules of decision, the
distinction between rights and remedies must be kept in mind. There
may be a temptation to emphasize the existence of rights and gloss over
the quite separate issue of whether a private tort remedy for damages
is available.42 No one disputes the existence of rights created by inter-

38. See supra notes 24-26 and accompanying text.
39. In the case of a country like the United States with a federal system of government, a

further question arises whether the applicable rule of decision is to be supplied by local or national
law. Although this choice of law issue is beyond the scope of the present article, a preliminary
resolution is suggested infra notes 40-41.

40. For example, the trial court in Filartiga ultimately entered a judgment based in part on a
right and remedy created by Paraguayan rather than international law. See infra notes 54-56 and
accompanying text. If the Filartiga incident had occurred in New York rather than Paraguay, the
case could easily have been analyzed in terms of an individual's right under the common law of
New York not to be subjected to an assault and battery. Similarly, New York common law sup-
plies a private tort remedy to the victim of an assault and battery.

41. Cf. Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388
(1971) (judicial inference of private tort remedy to implement constitutional, rather than interna-
tional rights), discussed infra notes 74-82, and accompanying text. The existence of a common law
damage remedy to vindicate rights created by international law surely is a question of federal
rather than state law. See Moore, Federalism and Foreign Affairs, 1965 DUKE L.J. 248, 261-84;
Hill, The Law-Making Power of the Federal Courts: Constitutional Preemption, 67 COLUMi, L,
REV. 1024, 1056-67 (1967). Cf. Bivens, 403 U.S. 388 (1971). Insofar as the implementation of
international law is concerned, the United States must present a single, unified front to the rest of
the world. See infra notes 274-79 and accompanying text.

42. See. e.g., D'Amato, Judge Bork's Concept of the Law of Nations is Seriously Mistaken,
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national law. Similarly, international law recognizes the existence of a
number of remedies, including diplomacy, litigation before interna-
tional tribunals, and force.4 3 There is serious doubt, however, whether
international law, unassisted by domestic law, creates a tort remedy
that may be invoked in domestic courts by private individuals." Those
who advocate the creation of a system of private tort remedies based
solely on international law have adduced virtually no positive evidence
supporting the existence of the remedy. 5 In Filartiga, the United

79 AM. J. INT'L L. 92 (1985).
43. See L HENKIN. R. PUGH, 0. SCHACHTER & H. SMiT. INTERNATIONAL LAW 829-1002

(1980); RESTATEMENT OF FOREIGN RELATIONS LAw (REVISED) introductory note at 624-25
(Tent. Draft No. 6, 1985). See also Banco Nacional dc Cuba v. Sabbatino, 376 U.S. 398, 422-23,
431 (1964).

44. The principal objection is that international law governs the relations among states. See
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 422-23 (1964) ("Because of its peculiar
nation-to-nation character the usual method for an individual to seek relief is to exhaust local
remedies and then repair to the executive authorities of his own state to persuade them to cham-
pion his claim in diplomacy or before an international tribunal."). See also Ohly, A Functional
Analysis of Claimant Eligibility, in INTERNATIONAL LAW OF STATE REsPo.siBiITY FOR INJU-
RIES TO AUENS (R. Lillich ed. 1983); D'Zurilla, Individual Responsibility for Torture Under
International Law, 56 TUL L. REV. 186 (1981). In Handel v. Artukovic, 601 F. Supp. 1421, 1427
(C.D. Cal. 1985), the court used this rationale as a basis for rejecting the existence of a private
international tort remedy. See also Sanchez-Espinoza v. Reagan, 770 F.2d 202, 206-07 (D.C. Cir.
1985); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 816-19 (D.C. Cir. 1984) (Bork, J.,
concurring); Dreyfus v. von Finck, 534 F.2d 24, 30-31 (2d Cir.), cert. denied, 429 U.S. 835
(1976); Cohen v. Hartman, 490 F. Supp. 517, 518 (S.D. Fla. 1980), affd, 634 F.2d 318 (5th Cir.
1981); Valanga v. Metropolitan Life Ins. Co., 259 F. Supp. 324, 328 (E.D. Pa. 1966). There arc,
of course, arguments to the contrary. See, e.g., D'Amato, supra note 42, at 100-105.

States may agree by treaty to create tribunals for the determination of individual human
rights complaints. See Buergenthal, The Inter-American System for the Protection of Human
Rights, in 2 HumAN RIGHTS IN INTERNATIONAL LAW: LEGAL AND PoLIcY ISSUES 439, 454-60 (T.
Meron ed. 1984); Higgins, The European Convention on Human Rights. I HUMAN RIGHTS IN
INTERNATIONAL LAW: LEGAL AND POLICY ISSUES 494 (T. Meron ed. 1984). Section 1350 does not
have the imprimatur of such a treaty.

45. In the eighteenth and early nineteenth centuries, private remedies for violations of the law
of nations occasionally were discussed in admiralty cases. See, e.g., Talbot v. Janson, 3 U.S. (3
DaIl.) 133 (1795) (restitution of property seized in violation of a treaty); The Santissima Trini-
dad, 20 U.S. (7 Wheat.) 283 (1822) (restitution of property seized in violation of the law of
nations). These old admiralty cases should not, however, be considered as examples of private
remedies under international law. Although substantive admiralty and maritime law was then
described as a part of the law of nations, see infra note 213 and accompanying text, today this
branch of the law clearly is considered to be a type of domestic rather than international law. Ex
Parte The western Maid, 257 U.S. 419, 432 (1922). See G. GILM.IORE & C. BLACK. TiE LAW OF

ADMIRALTY § 1-16 (2d od. 1975). Furthermore, sophisticated eighteenth century lawyers under-
stood that the "law of nations" applicable to admiralty and maritime cases actually mas domestic
law in the sense that the rules of decision were a function of individual nations' evaluations of
appropriate policy. See, e.g., Moxon v. The Fanny, 17 F. Cas. 942, 945 (D. Pa. 1793) (No. 9895)
("Lord Mansfield justly observes, that most of the rules on this subject [restitution of prizes] are
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States Departments of State and Justice pooled their resources and ap-
parently were unable to find a single instance in the entire world in
which a court had recognized the existence of a private tort remedy for
torture based solely upon international law.46

In theory, the paucity of positive evidence is not conclusive.47 In
practice, however, this defect is fatal. If a United States district judge
were to decide that a private tort remedy is available under interna-
tional law, a number of issues related to the trial of tort claims would
have to be answered. International law would provide meaningful guid-
ance on the fundamental question of what rights are protected, 48 but a
myriad of remedial issues would remain unanswered: the burden of
proof, the availability of official immunity, the applicable statute of
limitations, the establishment of special or general damages, the recov-
ery of attorney's fees, and other issues. Because international law has
given little attention to rights and even less to remedies of private indi-
viduals, there is no body of international law that answers these
questions.

In the absence of a corpus of international tort law, a United
States judge inevitably will carve out the contours of the posited inter-
national tort remedy by resort to analogous United States domestic
law. A judge might rely upon personal inventiveness to create a body of
international tort law, but it is difficult to believe that the inventiveness
of an American judge would not be based upon principles of American
law. The judge might seek a world consensus of legal opinion on partic-

arbitrary, and not the object of reason alone. They are contrivances of nations in favour of their
own subjects and to prevent too easy transfers to neutrals."). Accord M. HORWITz, THE TRANS-
FORMATION OF AMERICAN LAW, 1780-1860 27-28 (1977) (citing New York cases similar to
Moxon).

46. See Memorandum for the United States as Amicus Curiae, reprinted in 19 INT'L LEGAL
MATERIALS, 585, 604 n.45 (1980).

47. In addition to positive international law and international custom, the sources of interna-
tional law include "the general principles of law recognized by civilized nations [and] judicial
decisions and the teaching of the most highly qualified publicists of the various nations," the latter
two being merely persuasive authority. RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW § 1
comment c (1965) (quoting Article 38 of the Statutes of the International Court of Justice, 59
Stat. 1055, 1060 (1945), reprinted in 1946-1947 Int'l Ct. Just. Y.B. 843 (1947)). See also RE-
STATEMENT OF FOREIGN RELATIONS LAW (REVISED) §§ 102, 103 (Tent. Draft No. 6, 1985). See
generally L. HENKIN, R. PUGH. 0. SCHACHTER, & H. SMIT, INTERNATIONAL LAW 75-90 (1980).

48. But see Oliver, Problems of Cognition and Interpretation in Applying Norms of Custom-
ary International Law of Human Rights in United States Courts, 4 Hous. J. INT'L L. 59 (1981)
(pointing out the difficulties in determining the existence and scope of human rights under inter-
national law). See also Comment, Custom and General Principles as Sources of International
Law in American Federal Courts, 82 COLUM. L. REV. 751 (1982).
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ular issues,49 yet this would be a Herculean task and frequently impos-
sible.50 Another practical consideration is that an international law of
private tort remedies that regulates the conduct of Paraguayans in Par-
aguay logically should be equally applicable to the purely domestic
conduct of Americans within the United States. To the extent that in-
ternational tort law developed by United States judges is more
favorable to plaintiffs than existing domestic tort remedies,5 1 the new
international remedies would supplant the domestic remedies. Judges in
the United States would be sorely tempted to avoid this issue by con-
forming the international cause of action to existing domestic law.

Following the early decision in Swift v. Tyson, 2 the federal courts
attempted to administer a system of tort remedies based on general
principles rather than the law of a particular sovereign. This effort was
abandoned in Erie Railroad Co. v. Tompkins, 3 when the Supreme
Court admitted that the law actually being applied was the law of a
particular sovereign-the federal government. The development of a
system of international tort law would lead the federal courts down a
path similar to the one rejected in Erie. What would emerge is an "in-
ternational" tort remedy recognized for the first time by United States
courts and controlled almost entirely by principles of United States do-
mestic tort law. Such a cause of action would be an international rem-
edy in name only. In every significant sense except for the underlying
right, the remedy would be a creature of a particular sovereign-the
United States. To suggest that the remedy is based on international law
would be disingenuous.

The problem is illustrated by the district court's decision following
the remand in Filartiga. On the basis of Paraguayan law, the court
allowed a wrongful death recovery of compensatory damages, court
costs, and attorney's fees." Although Paraguayan law does not allow
the recovery of punitive damages, the court nevertheless awarded puni-

49. See RESTATEMENT OF FOREIGN RELATIONs LAw (REVISED) § 102(l)(c) (Tent. Draft No.
6, 1985); RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW § I comment c (1965).

50. See Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 778 (D.C. Cir. 1984) (Edwards, J,
concurring). Cf. B. SMITm, REACHING JUDGMENT AT NUREMBURO ch. 5 (1977) (detailing the
International Military Tribunal's decision to define international war crimes in terms of the com-
mon law concept of conspiracy).

51. E.g., Bivens remedies and civil rights actions under 42 U.S.C. § 1983 (1982).
52. 41 U.S. (16 Pet.) 1 (1842). Swift was extended to tort cases in Baltimore & Ohio R.R. v.

Baugh, 149 U.S. 368 (1893).
53. 304 U.S. 64 (1938).
54. 577 F. Supp. at 864-65.
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tive damages on the basis of international law.55 Because the concept of
using civil damages to punish tortfeasors is espoused only by countries
that trace their legal systems to the common law of England, 0 the
court's decision must therefore be viewed as idiosyncratic domestic law.
Who but an English-speaking judge would have imagined that the in-
ternational community would embrace as binding international law a
common-law doctrine rejected by most of the world's nations?5 7

B. United States Domestic Law

The specific problems inherent in the notion of an international
law of private tort remedies disappear if aliens' claims under section
1350 are considered to be created by domestic law.

1. Section 1350 as a statutory cause of action

Notwithstanding a carelessly written attorney general's opinion,58

55. Id.
56. See Stoll, Consequences of Liability: Remedies, in 11 INTERNATIONAL ENCYCLOPEDIA OF

COMPARATIVE LAW 94-106 (1972); R. DIAS & B. MARKESINIS, THE ENGLISH LAW OF TORTS A
COMPARATIVE INTRODuCTION 231 (1976). See also Oilier & Le Gall, Various Damages, in 11
INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVE LAW 82-87 (1981).

57. The answer may be a zealous attorney representing a tort plaintiff in ex parte proceedings.
The judgment in Filartiga was by default. 577 F. Supp. at 861.

With one exception, the Filartiga court relied solely on United States cases applying United
States domestic law to justify the award. 577 F. Supp. at 864-67. The exception was an obscure
international arbitration award in which two English speaking commissioners, an American and a
Canadian, awarded what appeared to be punitive damages against the United States and in favor
of Canada. I'm Alone (Canada v. United States), 3 U.N. REP. INT'L ARE. AWARDS 1609 (1935)
(cited at 577 F. Supp. at 865). There is general agreement, however, that international tribunals
should not assess punitive damages against states, and the I'm Alone award is considered to be
contrary to this consensus. I M. WHITEMAN, DAMAGES IN INTERNATIONAL LAW 716-33 (1937).
Indeed, it has been suggested that the award in I'm Alone actually was compensatory rather than
punitive. Id. at 154-58.

58. 26 Op. Att'y Gen. 250 (1907) (Bonaparte) (cited and discussed in Tel-Oren v. Libyan
Arab Republic, 726 F.2d 774, 780 (D.C. Cir. 1984) (Edwards, J., concurring)). The opinion in-
volved a diversion of the Rio Grande within the United States that violated a treaty with Mexico
and damaged downstream property rights in Mexico. Attorney General Bonaparte was of the
opinion that:

existing statutes provide an action and a forum. [The Alien Tort Claim Act] gives to
district courts of the United States jurisdiction of all suits brought by any alien for a tort
only in violation of the international law of nations or of a treaty of the United States.
[The diversity statute] gives to the circuit courts of the United States original cognizance,
concurrent with the courts of the several States of all suits of a civil nature . . . between
citizens of a State and foreign states, citizens, or subjects. ...

I repeat that the statutes thus provide a forum and a right of action.
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section 1350 clearly does not create a statutory cause of action."9 The
statute is purely jurisdictional, and the first Congress undoubtedly un-
derstood this to be the case.60 The Alien Tort Claim Act, as originally
enacted, simply gave the district courts "cognizance" of a particular set
of causes. Eighteenth century lawyers understood this term of art as
referring to a court's power to try a case.6 ' When the first Congress
desired to create statutory civil actions, entirely different language was
used.62 In any event, the current codification of the Act explicitly pro-
vides that the statute is "jurisdiction [al] .' ' a Any suggestion that the

26 Op. Att'y Gen. at 252-53. This opinion that both of these statutes "provide a right of action
and a forum" id. at 252, should be dismissed as a sloppy reference to the federal courts* jurisdic-
tion and not to the existence of a statutory cause of action. The Attorney General stated and
restated his opinion as applying equally to both the diversity statute and the Alien Tort Claim
Act, and he cannot possibly have meant that the Judicial Codes diversity provision creates a
general federal statutory cause of action.

59. Accord Dreyfus v. von Mnck, 534 F.2d 24, 28 (2d Cir.), cert. denied, 429 US. 835
(1976).

60. See, e.g., Fisher Ames's speech in the House of Representatives in defense of the district
courts' jurisdiction under the proposed Judiciary Act:

But there is a substantial difference between the jurisdiction of the courts and the rules of
decision.

In the latter case the court has only to inquire into facts and the rules of action
prescribed to individuals. In the former they do not inquire how, but what they may try.

I ANNALS OF CONG. 807 (Gales & Seaton ed. 1789) [hereinafter cited as ANNALS OF CONO.].
61. See, e.g., 3 W. BLACKSTONE, COMMENTARIES *42 (1783) ("The jurisdiction of [the court

of king's bench] is very high and transcendent. . . . It takes cognizance both of criminal and civil
causes .. "). See also id. at 86, 115, 270. Lawyers in America also used "cognizance" as a
synonym for "jurisdiction." See, e.g., Wilson, Lectures on Law, in THE WORKS OF JAMES WILSON
457 (R. McCloskey ed. 1967) [hereinafter cited as WViLso 'S LECTURES] (discussing the jurisdic-
tion of the district courts); THE FEDERALIST No. 81, at 550-51 (A. Hamilton) (J. Cooke ed. 1961)
(equating congnizance with jurisdiction). An Act for the Encouragement of Learning, ch. 15, § 6,
1 Stat. 124, 125-26 (1790), is a good example of eighteenth century congressional use of the word
cognizance. The statute created a statutory damage remedy "to be recovered by a special action
on the case founded upon this act, in any court having cognizance thereof." Id.

62. See, e.g., An Act to Promote the Progress of Useful Arts, ch. 7, § 4, 1 Stat. 109, 111
(1790) ("[Patent infringers] shall forfeit and pay to the said patentee. . . such damages as shall
be assessed by a jury. . . which may be recovered in an action on the case founded on this act.");
An Act for the Encouragement of Learning, ch. 15, § 6, 1 Stat. 124, 125-26 (1790) (copyright
infringement); An Act for the Government and Regulation of Seamen in the Merchants Service,
ch. 29, § 5, 1 Stat. 131, 133 (1790) (Seamen who jump ship "shall be liable to pay [the master]
all damages. . . and such damages shall be recovered with costs, in any court. . . having juris-
diction of the recovery of debts .. ").

63. 28 U.S.C. § 1350 (1982). Human Rights activists have tacitly recognized that § 1350 does
not provide a statutory remedy and have drafted a proposed Federal Torture Victim Protection
Act to legislate a private tort remedy for torture in violation of the law of nations. See ABA
Resolution and accompanying report (approved July 10, 1985); Hoffman and Brackins, The Elim-
ination of Torture: International and Domestic Developments, 19 IN'L LAw. 1351, 1362-63
(1985).
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statute creates a federal statutory cause of action is simply frivolous.

2. United States Domestic Common Law

A more subtle and quite credible analysis can be advanced that
section 1350, though not creating a statutory cause of action, does cre-
ate a federal forum in which federal judges are given power to imple-
ment the law of nations by fashioning appropriate domestic federal
remedies. Available historical evidence lends credence to this analysis.

Justice Paterson, who was one of the principal drafters of the Judi-
ciary Act,64 wrote a draft opinion explaining his understanding of the
relationship between the law of nations and domestic law.05 He as-
sumed, as did all of his contemporaries, that domestic common law in-
corporated the law of nations and provided domestic remedies for viola-
tions of the law of nations.6 His particular concern was the authority
of the federal courts to punish federal common-law crimes. He con-
cluded that there was a general or national common law applicable to
matters of national concern and that the federal courts could enforce
this federal common law by means of criminal sanctions.67

Paterson posited as the prototypical example of federal common
law a hypothetical case in which a United States citizen enlisted in the
British army to fight France, notwithstanding the United States's posi-
tion of neutrality toward both countries. Paterson reasoned:

64. See generally J. GOEBEL, HISTORY OF THE SUPREME COURT OF THE UNITED STATES:

ANTECEDENTS AND BEGINNINGS TO 1801 459-60 (1971); Warren, New Light on the History of
the Federal Judiciary Act of 1789, 37 HARV. L. REV. 49, 60 (1923).

65. See infra Appendix.
66. Id. For Alexander Hamilton's view, see infra note 308. For John Jay's view, see Infra

notes 192-97 and accompanying text. Accord Letter from Secretary of State Thomas Jefferson to
the French Minister (June 5, 1793), reprinted in 7 THE WORKS OF THOMAS JEFFERSON 362, 364
(Ford ed. 1904) [hereinafter cited as JEFFERSON'S WORKS]; Respublica v. De Longchamps, I U.S.
(1 Dall.) 111, 113 (1784); 1 Op. Att'y Gen. 26, 27 (1792) (Edmund Randolph). See also The
Neriede, 13 U.S. (9 Cranch) 388, 423 (1815) (Marshall, C.J., "[T]he Court is bound by the law
of nations, which is part of the law of the land."); Ross v. Rittenhouse, 2 U.S. (2 Dall.) 160, 162
(1792). The English had the same understanding. See infra notes 116-21 and accompanying text.

67. See infra Appendix. Accord Paterson, Whether the Act be Const'l if Congress had author-
ity to pass it? (undated manuscript apparently considering the Alien and Sedition Acts) (Paterson
Papers, Princeton University Library). Chief Justices Oliver Ellsworth and John Marshall agreed.
See, e.g., United States v. Williams (C.C. Conn. 1799) (Ellsworth, Cir. J.); F. WHARTON, STATE
TRIALS OF THE UNITED STATES DURING THE ADMINISTRATIONS OF WASHINGTON AND ADAMS 652
(1849) [hereinafter cited as WHARTON'S STATE TRIALS]; Ellsworth's charge to the grand jury
(May 15, 1799), reprinted in Jay, Origins of Federal Common Law: Part One, 133 U. PA, L. REv.
1003, 1114 app. (1985); Marshall, A Vindication of the Constitutionality of the Alien and Sedi-
tion Laws (1798), reprinted in JOHN MARSHALL MAJOR OPINIONS AND OTHER WRITINGS 34, 45-
48 (J. Roche ed. 1967).
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This is an offence-How? By the law of nations, or, in other
words, by the common-law which comprehends the law of na-
tions. It is too an offence arising under the constn., as distinct
from an offence arising under the law of the U. States; be-
cause we have no stat. on the subject. How is it to be pro-
ceeded agt. and punished? By indictmt. at com. law. 8

Thus Paterson viewed the law of nations as having a derivative impact
on individuals rather than operating directly on them.

When the Alien Tort Claim Act was passed, violations by individ-
uals of the law of nations were remedied by domestic-not interna-
tional-law. 9  Blackstone,7 0  the Continental Congress,7 1  and the
courts7 2 explained that a judicial remedy was necessary in order to as-
suage the anger of foreign sovereigns." This need is a cogent consider-
ation in shaping the contours of domestic law, but is not really perti-
nent if the law of nations, ex proprio vigor, provides judicial remedies.

If torts under section 1350 are to be governed by domestic law,
Bivens v. Six Unknown Agents of the Federal Bureau of Narcotics7'

provides a model for the development of a federal system of private tort
remedies for violations of international law.7 5 In Bivens and subsequent
cases,7 6 the Court held that the federal courts could provide a damage

68. See infra Appendix.
69. See infra notes 70-72.
70. See infra note 118 and accompanying text.
71. See infra note 126 and accompanying text.
72. See Rutgers v. Waddington (N.Y. Mayor's Court 1784), reprinted In I THE LAW PRAC-

TICE OF ALEXANDER HAMILTON 392, 402 (J. Goebel ed. 1964) [hereinafter cited as HAULTON'S
LAW PRACTICE]. See also Chief Justice McKean's Grand Jury Charge (1797). reprinted in
WHARTON'S STATE TRIALS, supra note 67, at 322, 324-25; Jay's Grand Jury Charge (May 22.
1793), reprinted in WHARTON'S STATE TRIAL, supra note 67. at 49-59. See also infra notes 188-
97 and accompanying text.

73. American attorneys undoubtedly reached this conclusion under the influence of 2 E.
DEVATrEL. THE LAW OF NATIONS ch. 6 (C. Fenwick trans. 1758). Chief Justice Jay's Grand Jury
Charge quoted Vattel on this point. James Wilson adapted Vattel's rationale at the Pennsylvania
Convention for the ratification of the Constitution. 2 DOCUMENTARY HISTORY OF TiE RATnFICA-
TION OF THE CONSTITUTION 520 (M. Jensen ed. 1978) [hereinafter cited as JEsEN's DocumN-
TARY HISTORY].

74. 403 U.S. 388 (1971).
75. Accord Handel v. Artukovic, 601 F. Supp. 1421 (C.D. Cal. 1985) (accepting Birens model

but denying damage remedy as inappropriate under the model).
76. Carlson v. Green, 446 U.S. 14 (1980); Davis v. Passman, 442 U.S. 228 (1979). But see

Bush v. Lucas, 462 U.S. 367 (1983) (federal Civil Service system pre-empts Bivens action by
employee who suffered reduction in grade in alleged violation of first amendment); Brown v. Gen-
eral Servs. Adm'n, 425 U.S. 820 (1976) (federal civil rights legislation creates exclusive scheme
for judicial redress of federal employment discrimination).
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remedy for violations of the Constitution, notwithstanding constitu-
tional and congressional silence regarding the availability of this rem-
edy.77 Similarly, a court might create a domestic damage remedy to
give meaning to an individual right created by international law.

The Bivens rationale does have limits. The Supreme Court has
held that there may be "special factors counseling hesitation in the ab-
sence of affirmative action by Congress. 1

7
8 In the context of the Alien

Tort Claim Act, the plan of the Constitution counsels hesitation. The
Constitution contemplates that the executive branch should play a
leading role in matters relating to foreign affairs. As a congressman,
John Marshall forcefully stated, "The president is the sole organ of the
nation in its external relations, and its sole representative with foreign
nations."79 The legislative branch, with important exceptions such as
the Senate's approval of treaties and the power to declare war, plays a
secondary role.80 In contrast to the political branches of government,
the judiciary is vested with a very limited policymaking role in matters
affecting foreign policy.8" Under the Bivens rationale, however, the ju-
diciary assumes responsibility for determining the extent to which a
private damage action is appropriate for the vindication of established
rights. A unilateral judicial expansion of Bivens to the field of rights
deemed by a court to be created by international law and treaties of
the United States would stand the Constitution on its head.8 2 This ab-

77. See generally Casto, Government Liability for Constitutional Torts: Proposals to Amend
the Federal Tort Claims Act, 49 TENN. L. REV. 201, 248-51 (1982); Dellinger, Of Rights and
Remedies: The Constitution as a Sword, 85 HARv. L. REv. 1532 (1972); Monaghan, Constitu-
tional Common Law, 89 HARV. L. REV. 1 (1975). Two helpful articles that were written before
the Bivens decision are Hill, Constitutional Remedies, 69 COLUM L. REv. 1109 (1969) and Katz,
The Jurisprudence of Remedies: Constitutional Legality and the Law of Torts in Bell v. Hood,
117 U. PA. L. REv. 1 (1968).

78. Carlson v. Green, 446 U.S. 14, 18 (1980) (quoting Bivens, 403 U.S. at 396).
79. 10 ANNALS OF CONG., supra note 60, at 613 (1800). See generally L. HENKIN, FOREIGN

AFFAIRS AND THE CONSTITUTION ch. 11 (1972) [hereinafter cited as HENKIN].
80. U.S. CONST. art. I, § 2. (approval of treaties); U.S. CONST. art. II, § 8. (power to declare

war). See generally HENKIN supra note 79 at ch. IV.
81. See generally HENKIN, supra note 79, at ch. VIII; Organizing the Government to Conduct

Foreign Policy: The Constitutional Question, 61 VA L. REv. 747 (1975). In Banco Nacional de
Cuba v. Sabbatino, 376 U.S. 398 (1964), the Court recognized its limited policymaking role re-
garding foreign relations, especially when relevant principles of international law are unclear. Id.
at 423-30. See also R. FALK, THE ROLE OF DOMESTIC COURTS IN THE INTERNATIONAL LEGAL

ORDER 8-10 (1964).
82. Cf. Sanchez-Espinoza v. Reagan, 770 F.2d 202 (D.C. Cir. 1985) (foreign affairs consider-

ations justify refusal to infer damage remedy for violation of U.S. Constitution). See Canadian
Transp. Co. v. United States, 430 F. Supp. 1168, 1172 (D.D.C. 1977), afd in part and rev'd In
part, 663 F.2d 1081 (D.C. Cir. 1980) (holding that the judicial creation of a damage remedy for
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rogation would vault the judicial branch into the primary role while the
executive, which is the "sole organ" of foreign policy, would be rele-
gated to a tertiary role. A president who disagrees with the judiciary's
judgment would have to petition either the Congress or the courts to
change the judgment . 3

Notwithstanding the hierarchy of decisionmaking implicit in the
Constitution, the Congress passed section 1350 and the President
signed the legislation.' In taking this course of action, the President
and the Congress evidently assumed that the federal courts would pro-
vide private tort remedies in appropriate cases. In the eighteenth cen-
tury, the most obvious case for a remedy was the infringement of the
rights of ambassadors. 85 This paradigm should be viewed as encom-
passing all infractions of international law and treaties of the United
States occurring within the territory of the United States. 6 Therefore
the Alien Tort Claim Act can reasonably be read as empowering the
federal courts to play a limited policymaking role with respect to in-
fractions occurring within the United States and perhaps to the activi-

treaty violations "is a political question for which there is a textually demonstrable constitutional
commitment to the Executive and Legislative branches."). See also Frolova v. Union of Soviet
Socialist Republics, 761 F.2d 370, 375 (7th Cir. 1985). Some of the foreign policy problems crc-
ated by the extraterritorial application of U.S. law are suggested in a recent speech by former
Deputy Secretary of State Kenneth Dam. Dam, Economics and Political Aspects of Extraterrito-
riality, 19 INT'L LAW. 887 (1985).

83. Public inter partes judicial proceedings are a very awkward avenue for making foreign
policy decisions. There is a general agreement that some degree of secrecy in the formulation of
foreign policy is necessary. See, e.g., THE FEDERAtisr No. 64, at 434-36 (J. Jay) (J. Cooke ed.
1961). See generally S. BOK, SECRETS ch. 1I, VIII, & XII (1982). Yet the idea of secret, ex parte
communications is anathema to the judicial process.

84. 1 DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS OF THE UNITED STATES OF
AMERICA 190 (L. DePauw ed. 1972) (Senate Legislative Journal) [hereinftcr cited as Senate Leg-
islative Journal].

85. The most famous individual violation of the law of nations in the eighteenth century in-
volved an affront in London to the Russian Ambassador in 1708 resulting in An Act for Preserv-
ing the Privileges of Ambassadors and Other Publick Ministers of Foreign Princes and States, 7
Anne, ch. 12 (1708), discussed in Triquet v. Bath, 97 Eng. Rep. 936 (K.B. 1764) (Lord Mans-
field) and 2 R. WARD, AN ENQUIRY INTO THE FOUNDATION AND HISTORY OF TIlE LAW OF NA-

TIONS IN EUROPE 498-503 (1795). During the period of the Confederacy prior to the adoption of
the Constitution, there were two notorious affronts to ministers of foreign states. See Infra notes
134-46 & 151-53 and accompanying text. A portion of the first federal criminal code was modeled
after the earlier English statute. See 1 Op. Att'y Gen. 406, 407 (1820) (noting the relationship
between the Statute of Anne and An Act for the Punishment of certain Crimes against the United
States, ch. 9, §§ 25-28, 1 Stat. 112, 117-18 (1790)).

86. Two other areas of concern were violations of safe-conducts, see infra note 127 and ac-
companying text, and private invasions of Spanish-held Florida, see infra note 87.
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ties of United States citizens in foreign countries.8 7

Activities involving aliens in foreign countries stand on an entirely
different footing. However desirable it may be to construe section 1350
as giving the federal courts jurisdiction over these cases,88 the statute
cannot be seen as an unlimited approval of judicial lawmaking. If the
United States is going to regulate the activities of citizens of foreign
countries in their own countries, the President and the Congress should
be the principal decisionmakers. In this situation, the plan of the Con-
stitution surely counsels judicial restraint.

Constitutional and nonconstitutional choice of law principles also
counsel restraint and perhaps forbid the creation of domestic tort reme-
dies applicable to incidents involving aliens in foreign countries. In
Home Insurance Co. v. Dick, 89 the Supreme Court held that the appli-
cation of Texas law to a wholly Mexican transaction violated the four-
teenth amendment's due process clause. 0 The Court approved the ra-
tionale of the Dick holding in the more recent cases of Allstate
Insurance Co. v. Hague' and Phillips Petroleum Co. v. Shutts.92

Choice of law principles also militate against the application of United
States law in cases such as Filartiga. Certainly the old principle of lex
loci delicti would direct United States courts to foreign domestic law.93

87. Compare I Op. Att'y Gen. 57 (1795) (Wm. Bradford) (United States lacks legislative
jurisdiction over American citizens' invasion of neutral Sierra Leone) with I Op. Att'y Gen. 68
(1797) (Charles Lee) (American citizens' private invasion of neutral Spanish Florida indictable as
a common-law crime against the law of nations). See also Blakesley, A Conceptual Framework
for Extradition and Jurisdiction Over Extraterritorial Crimes, 1984 UTAH L. REV. 685, 710 n.68.
In his fourth annual address to the Congress, President Washington identified "aggressions by our
citizens on the territory of other nations" as "infractions of the law of nations." I A COMPILATION
OF THE MESSAGES AND PAPERS OF THE PRESIDEN S 117, 120 (J. Richardson ed. 1897). This por-
tion of the address was penned by Secretary of State Thomas Jefferson. 7 JEFFERSON'S WORKS,
supra note 66, at 160-61 n.1.

88. See infra notes 229-240 & 322-27 and accompanying text.
89. 281 U.S. 397 (1930).
90. Dick involved a fire insurance policy made in Mexico between Mexican parties covering a

tugboat operated in Mexico. Insurance proceeds were payable in Mexico. When the tug burned,
rights under the contract were assigned to a Texan who sued on the contract in a Texas state
court. The state courts relied upon Texas law to invalidate a contractual period of limitations
defense valid under Mexican law. Id.

91. 449 U.S. 302 (1980). The plurality and the three dissenters agreed that "for a State's
substantive law to be selected in a constitutionally permissible manner, that State must have a
significant contact or significant aggregation of contacts, creating state interests, such that choice
of its law is neither arbitrary nor fundamentally unfair." Id. at 312-13. Accord id. at 332 (dissent-
ing opinion). See also Reese, Legislative Jurisdiction, 78 COLUM. L. REV. 1587 (1978); RESTATE-
MENT (SECOND) OF CONFLICT OF LAWS § 9 (1971).

92. 105 S. Ct. 2965, 2977-81 (1985).
93. See generally RESTATEMENT OF CONFLICT OF LAWS ch. 9 (1934).
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Modern choice of law principles are much more flexible, but this does
not mean that a court would actually choose United States law." The
more likely outcome is that a court would recognize the superior inter-
est of the non-forum state and apply non-forum law.9 5

The concept of legislative jurisdiction provides a final argument
against the judicial creation of a system of domestic tort remedies ap-
plicable to incidents involving foreign nationals in foreign countries.
There is general agreement that the United States's power to formulate
domestic rules of decision should be limited to the regulation of con-
duct within the United States, conduct involving United States citizens
abroad, conduct abroad that has an effect within the United States,
and conduct abroad that has an effect on significant United States in-
terests.96 Because cases like Filartiga and Tel-Oren do not easily fit
within any of these categories, there must be significant doubt about
the propriety of United States courts fashioning rules of decision for
these types of cases.97

94. For example, RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 145 (1971) suggests that
courts should apply the "law of the state which, with respect to [the particular] issue, has the
most significant relationship to the occurrence and the parties." See also id. § 6. The Restatement
goes on to note that when "the actor's [tortious] conduct. . . and the personal injury ... occur
in the same state. . . the local law of this state will usually be applied. ... Id. § 146 comment
d. See generally id. § 146.

Professor Brainerd Curries interest analysis approach favors the application of forum law
where there is a true conflict of state policies. See Currie, Comments on Babcock v. Jackson, A
Recent Development in Conflict of Laws, 63 COLuM. L REv. 1233 (1963); Currie, Notes on
Methods and Objectives in the Conflict of Laws, 1959 DuKE L. 171. Professor Currie neverthe-
less approved of Home Ins. Co. v. Dick as a case involving no real conflict of interests because
Texas had no real interest in events transpiring in Mexico. B. CURRIE, The Constitution and the
Choice of Law: Governmental Interests and the Judicial Function, in SELECTED ESSAYS ON THE
CONFLICT OF LAWS 232 (1963).

Dean Leflar has suggested a "Better Rule" approach. See Leflar, Conflicts Law: Afore on
Choice-Influencing Considerations, 54 CALIF. L REv. 1584, 1586-87 (1966). But "lnlo forum
whose concern with a set of facts is negligible should claim priority for its law over the law of a
state which has a clearly superior concern with the facts." Id. at 1586. Therefore Dean Leflar
presumably would apply foreign law in cases like Filartiga and Tel-Oren. Id. at 1596-98 (discuss-
ing hypothetical Brazilian airline crash).

95. See, e.g., Filartiga v. Pena-Irala, 577 F. Supp. 860, 863-64 (E.D.N.Y. 1984). See also
Filartiga v. Pena-Irala, 630 F.2d 876, 889 (2d Cir. 1980); Damaskinos v. Societa Navigacion
Interamericana, S.A. Panama, 255 F. Supp. 919 (S.D.N.Y. 1966).

96. See RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAw §§ 10-33 (1965). Accord RE-
STATEMENT OF FOREIGN RELATIONS LAW (REvisED) §§ 402-03 (Tent. Draft No. 6. 1985). See
generally Blakesley, A Conceptual Framework for Extradition and Jurisdiction Over Extraterri-
torial Crimes, 1984 UTAH L. REV. 685; Blakesley, United States Jurisdiction Over Extraterrito-
rial Crimes, 73 J. CRIM. L. & CRIMINOLOGY 1109 (1982).

97. Oliver Ellsworth, the principal drafter of the Alien Tort Claim Act, thought that the
United States lacked legislative jurisdiction over transactions in foreign countries. Letter from
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A pertinent exception to the concept of legislative jurisdiction is
the universal jurisdiction of all countries to regulate the activities of
hostis humani generis--enemies of mankind.98 The doctrine originated
in cases involving piracy on the high seas 9 and arguably now extends
to "piracy, slave trade, attacks on or hijacking of aircraft, genocide,
war crimes, and perhaps terrorism."100 The problem with universal ju-
risdiction, however, is that the scope of the doctrine is unsettled 0 1 and
most of its extensions appear to be based on specific intentional conven-
tions and agreements rather than customary law. 02 A decision to use
the expanding doctrine to fashion a substantive law of remedies in the
United States should come from the political branches of government
to which the Constitution gives primary responsibility for foreign rela-
tions. The courts have no legislative experience with the doctrine 03 and
play a distinctly secondary role in making foreign policy.104

Chief Justice Ellsworth to Jonathan Trumbull (March 13, 1796) (George Washington Papers,
Library of Congress).

98. See RESTATEMENT OF FOREIGN RELATIONS LAW (REVISED) § 404 (Tent. Draft No. 6,
1985). See also Demjanjuk v. Petrovsky, 776 F.2d 571 (6th Cir. 1985); In re Extradition of
Demjanjuk, 612 F. Supp. 544 (N.D. Ohio 1985); RESTATEMENT (SECOND) OF FOREIGN RELA-
TIONS LAW § 34 (1965); Paust, Federal Jurisdiction Over Extraterritorial Acts of Terrorism and
Nonimmunity for Foreign Violators of International Law Under the FSIA and the Act of State
Doctrine, 23 VA. J. INT'L L. 191, 211-15 (1983).

99. See, e.g., United States v. Smith, 18 U.S. (5 Wheat.) 153 (1820). Universal jurisdiction to
enact laws punishing piracy is discussed in detail in 2 J. MOORE, A DIGEST OF INTERNATIONAL
LAW § 311 (1906). See also Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 814 n.23 (D.C.
Cir. 1984) (Bork, J., concurring).

100. RESTATEMENT OF FOREIGN RELATIONS LAW (REVISED) § 404 (Tent. Draft No. 6, 1985).
See also Blum & Steinhardt, supra note 22, at 87-97.

101. The RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW, adopted in 1965, provides
that "with the possible exception of war crimes," international law does not recognize "universal
jurisdiction that obtains in the instance of piracy." Id. § 34 reporter's note 2. See also Id. com-
ment b. The current revisers of the Restatement state that it is "uncertain" whether torture,
which was involved in Filartiga, has become subject to universal jurisdiction. RESTATEMENT OF
FOREIGN RELATIONS LAW (REVISED) § 702 reporter's note 5 (Tent. Draft No. 6, 1985).

102. See RESTATEMENT OF FOREIGN RELATIONS LAW (REvisED) § 404 comment a (Tent.
Draft No. 6, 1985); Blum & Steinhardt, supra note 22, at 87-97. It is uncertain whether treaties
and conventions creating universal jurisdiction over particular acts become customary law for
states that are not parties to the pertinent agreement. RESTATEMENT OF FOREIGN RELATIONS
LAW (REVISED) § 404 comment a (Tent. Draft No. 6, 1985).

103. Although universal jurisdiction logically can form the basis for providing a civil tort rem-
edy, the doctrine has in fact been used generally to justify criminal sanctions. RESTATEMENT OF
FOREIGN RELATIONS LAW (REVISED) § 404 comment b (Tent. Draft No. 6, 1985). Moreover, the
federal courts have never used universal jurisdiction to justify the application of common law
doctrine because they lack authority to create federal common-law crimes. United States v. Coo-
lidge, 14 U.S. (I Wheat.) 415 (1816); United States v. Hudson and Goodwin, 11 U.S. (7 Cranch)
32 (1812).

104. See, e.g., Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427-30 (1964) (warning
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C. Foreign Domestic Law

If a tort remedy is not available under either international law or
United States domestic law, plaintiffs will have to resort to foreign do-
mestic law. A few courts have indicated that foreign domestic law may
control cases under section 1350,1°5 and this construction is consistent
with the statute's plain meaning.106 Furthermore, the notion of resort-
ing to another country's law for the trial of transitory causes would not
have surprised the drafters of the Act. In the Federalist Papers, Alex-
ander Hamilton refers to the trial of Japanese causes of action in
American courts.10 7 This was not a leap of legal imagination by a great
lawyer; lex loci was a generally accepted choice of law doctrine in con-
tract and commercial cases.108 Indeed, Oliver Ellsworth, who was the
principal drafter of the Judiciary Act, had dealt with choice of law
problems as a state judge.109 Therefore it is not unreasonable to decide
that suits under the Alien Tort Claim Act may be governed by the
substantive domestic law of a foreign country.110

that the judiciary should be especially reluctant to assume a policymaking role when the pertinent
principles of international law are unclear). See supra note 81 and accompanying texL

105. Filartiga v. Pena-Irala, 577 F. Supp. 860 (E.D.N.Y. 1984) (compensatory damages
under Paraguayan law; punitive damages awarded under international law); O'Rcilly deCamara v.
Brooke, 135 F. 384, 391 (S.D.N.Y. 1905) (Cuban law), discussed supra note 5. See also Filar-
tiga, 577 F. Supp. at 889.

106. See Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 782-86 (D.C. Cir. 1984) (Ed-
wards, J., concurring), cert. denied, 105 S. CL 1354 (1985). See also Abdul-Tahman Omar Adra
v. Clift, 195 F. Supp. 857, 863-65 (D. Md. 1961).

107. THE FEDERALIST No. 82, at 555 (A. Hamilton) (J. Cooke ed. 1961) ("The judiciary
power of every government looks beyond its own local or municipal laws, and in civil cases lays
hold of all subjects of litigation between parties within its jurisdiction, though the causes of dis-
pute are relative to the laws of the most distant part of the globe. Those of Japan not less than of
New York, may furnish the objects of legal discussion to our courts."). Accord 3 THE DEBATES IN

THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONsTTUTIoN 556-57

(J. Elliot ed. 1836) (John Marshall mentions applicability of East Indies law under lex loci doc-
trine) [hereinafter cited as ELLOT's DEBATES].

108. By the middle of the eighteenth century, the doctrine of lex loci contractu was well-
established in England. See generally Sack, Conflicts of Laws in the History of the English Law,
in 3 LAW: A CENTURY OF PROGRESS 342 (1937).

109. See Kissam v. Burrall, 1 Kirby 326 (Conn. 1787) (New York law applied to New York
contract); Brinley v. Avery, 1 Kirby 25 (Conn. 1786).

110. Indeed, foreign domestic law may be an important source of limitations. For example., if
the Filarliga case had been properly decided under Paraguayan law after the remand, the plain-
tiffs would have been denied punitive damages. See supra notes 54-57 and accompanying text. In
addition, foreign domestic law may have doctrines similar to official immunity. See Bermann,
Integrating Governmental and Officer Tort Liability, 77 COLUK. L REv. 1175, 1203-13 (1977)
(discussing German and French law). However unpalatable these limitations may be to plaintiffs,
the notion of selectively applying a foreign state's substantive rules of decision controlling tort
liability finds little support in accepted principles of choice of law. See. e.g., REsTATEIENT (SEC-
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Although foreign domestic law should play a significant role in
cases filed under section 1350, there is some doubt whether the Act
gives jurisdiction to try foreign domestic causes of action. The Second
Circuit panel implied in its otherwise expansive Filartiga opinion that
section 1350 does not give the courts power to try causes created by
foreign domestic law.11' Similarly, in Tel-Oren, Judge Edwards ad-
vanced a theory that section 1350 encompasses causes of action created
by domestic law,1" 2 but stated that he was not "comfortable with [this]
formulation." 1 3

III. THE EIGHTEENTH CENTURY BACKGROUND

Notwithstanding frequent complaints about the obscurity of sec-
1114tion 1350's origins, a thorough study of available historical materials

OND) OF CONFLICT OF LAWS § 90 comment a (1971). There are, of course, exceptions to this
general rule. See R. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS 72-79 (2d ed. 1980)
(discussing depecage). But a selective adoption of a foreign state's substantive rules of tort liabil-
ity is functionally the same as applying the forum (or some other) state's law to the issues to
which the foreign state's laws are not applied. Therefore the previously recited objections to the
application of United States domestic law are pertinent. See supra notes 78-104 and accompany-
ing text.

Reliance on foreign domestic law rather than United States or international law avoids some
of the problems implicated by § 1350 litigation. Judges may be understandably reluctant to un-
dertake the creation of a system of tort law for the regulation of conduct in foreign countries. To
these judges, the creation of such a system may be a political question that should be left to the
political branches of government. See, e.g., Tel-Oren v. Libyan Arab Republic, 726 F.2d 774,
823-27 (D.C. Cir. 1984) (Robb, J., concurring), cert. denied, 105 S. Ct. 1354 (1985). See also
cases cited in supra note 82. If a plaintiff's claim is treated as a transitory tort action created by
foreign domestic law, the problem of creating or divining applicable rules of decision becomes a
relatively simple judicial task. There is no political question involved in the determination and
application of another sovereign's laws. Federal judges do it every day.

111. The Filartiga court recognized that proper application of choice of law principles might
result in the application of Paraguayan law. 630 F.2d at 889. In this event, the court suggested
that power to adjudicate the claim would have to be premised on pendent jurisdiction rather than
§ 1350. Id. at 889 n.25. The inference is that the statute, the Constitution, or both, do not directly
authorize the federal courts to try a Paraguayan cause of action.

The Filartiga court's resort to pendent jurisdiction is an appropriate stop-gap measure. But
there are serious objections to the application of United States law in cases like Filartiga and to
the very existence of international tort remedies. See supra notes 43-104 and accompanying text.
If these objections are accepted by the courts, pendent jurisdiction will no longer be as certain a
basis for jurisdiction. The federal and international law claims will be defeated at the outset of
litigation, leaving only the foreign claim to be tried. When the federal question disappears at an
early stage, the pendent nonfederal claim usually is dismissed. See 13B C. WRIOHT, A. MILLER, &
E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3567.1, at 133-37 (2d ed. 1984).

112. 726 F.2d at 782-88. Judge Edwards limited his formulation to United States domestic
law. Id. at 788.

113. Id. at 777.
114. See supra note 3 and accompanying text.
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provides a fairly clear understanding of the statute's purpose. Legisla-
tive purpose is always relevant to the construction of statutes, and in
view of the Congress's special constitutional role with respect to the
jurisdiction of the district courts,11 5 legislative purpose is especially rel-
evant to the construction of section 1350. Furthermore, the very consid-
erations of policy that engendered section 1350 are just as pertinent
today as they were in the eighteenth century.

A. Events Leading to the Enactment of Section 1350

In eighteenth century England, the law of nations was considered
to be a part of the common law.' 16 Blackstone informed the drafters of
the Judiciary Act that under the common law private individuals must
conform their conduct to the law of nations.111 He explained that as a
matter of municipal policy a nation's domestic law must implement the
law of nations in order to preempt complaints by foreign sovereigns." 8

Because the branch of the law of nations now known as international
law applied primarily to relationships among states, there were few op-
portunities for individual infractions." 9 Nevertheless, Blackstone ad-
vised that, "The principal offences against the law of nations, animad-
verted on as such by the municipal laws of England, are of three kinds:
1. Violations of safe-conducts; 2. Infringement of the rights of ambas-
sadors; and 3. Piracy." 20 These transgressions were punishable as com-

115. The delegates to the Constitutional Convention were unable to decide whether there
should be a system of federal courts inferior to the Supreme Court. This resulted in the Madis-
onian Compromise in which the Convention agreed simply to leave final resolution of the matter
to the Congress. See HART & WECHSLER, supra note 4, at 11-12. See also Casto, The First
Congress's Understanding of its Authority Over the Federal Courts' Jurisdiction, 26 B.C.L REv.
1101 (1986).

116. See, e.g., Triquet v. Bath, 97 Eng. Rep. 936 (L-B. 1764) (opinion by Lord Mansfield in a
case argued by Blackstone). See generally Dickinson, Changing Concepts and the Doctrine of
Incorporation, 26 AM. J. INT'L L. 239, 254-55 (1932).

117. 4 BLACKSTONE., supra note 61, at *66-73. In view of Blackstone's general influence upon
eighteenth century American attorneys, it would be surprising if the drafters of the Judiciary Act
did not rely upon the Commentaries. See generally Nolan, Sir William Blackstone and the New
American Republic A Study of Intellectual Impact, 51 N.Y.U. L REv. 731 (1976); Vaterman,
Thomas Jefferson and Blackstone's Commentaries, 27 ILL L REV. 629 (1933). Both Elsworth
and Paterson cited and relied on the Commentaries during the Senate's closed consideration of the
Judiciary Act. NV. MACLAY. THE JOURNAL OF WLLtA MACLAY 90, 129 (C. Beard ed. 1927)
[hereinafter cited as MACLAY'S DIARY].

118. 4 BLACKSTONE. supra note 61, at *67-68.
119. Id. at *67-68.
120. Id. at *68. Blackstone proceeded to give a detailed explanation of each category. Id. at

*68-73.
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mon-law crimes. 12

The rebelling North American colonies were quick to assure the
world that the "law of nations [would be] strictly observed. 122 The
Continental Congress grappled with the problem of providing judicial
remedies for violations by individuals of the law of nations.1 23 In partic-
ular, the Congress was concerned that the national government-such
as it was-could not credibly disavow the misconduct of private indi-
viduals if "regular and adequate punishment shall not have been pro-
vided against the transgressor. "124 Although compliance with the law of
nations was a critical matter affecting all of the states, the Continental
Congress had virtually no legislative powers. 25 Therefore the Congress
could only pass a resolution exhorting the individual states to provide
judicial remedies.126 Following Blackstone's outline, the Congress spe-
cifically urged the states to punish violations of "safeconducts,"' 12 "in-
fractions of the immunities of ambassadors and other public minis-
ters, "1 28 and "infractions of treaties and conventions to which the
United States are a party."' 2 9 In addition to these specific offenses,
which were only the "most obvious,"' 30 the states were also requested
to vest their courts with jurisdiction "to decide on offences against the
law of nations, not . . . enumerat[ed]. ' '

121. See id. at *67, *70-71. See also Triquet v. Bath, 97 Eng. Rep. 936, 938 (K.B. 1764).
122. 14 J. CONT. CONG. 635 (1779). See also Note, The Theory of Protective Jurisdiction, 57

N.Y.U. L. REV. 933, 1016 n.414 (1982).
123. 21 J. CONT. CONG. 1136 (1781).
124. Id. (second finding of fact in committee report). If judicial remedies were not provided,

"a prince, to whom it may be hereafter necessary to disavow any transgression of the law [of
nations] by a citizen of the United States, will receive such disavowal with reluctance and suspi-
cion .. " Id. This idea may have been borrowed from Blackstone. See supra note 118 and
accompanying text.

125. See generally C. WARREN, THE MAKING OF THE CONSTITUTION 3-54 (1937 ed.); M.
JENSEN, THE NEW NATION: A HISTORY OF THE UNITED STATES DURING THE CONFEDERATION Ch.
20 (1950). On the specific question of the Continental Congress's legislative authority in respect to
foreign affairs, see Report of Secretary [John Jay] for Foreign Affairs on complaint of Minister of
United Netherlands (1788), reprinted in 34 J. CoNT. CONG. 109-11 (1788).

126. 21 J. CONT. CONG. 1136-37 (1781). The resolution was sent to the various states with a
cover letter urging legislative action. Circular from the President of the Congress to the Several
States (Nov. 31, 1781), reprinted in 6 LETrERS OF MEMBERS OF THE CONTINENTAL CONGRESS
271 (E. Burnett ed. 1933) [hereinafter cited as BURNETr's LETTERS].

127. 21 J. CONT. CONG. 1136 (1781) (first resolve). See also id. (second resolve).
128. Id. at 1136-37 (third resolve).
129. Id. at 1137 (fourth resolve). The Congress specifically mentioned "acts of hostility

against such as are in amity, league or truce with the United States. . . ." Id. at 1136 (second
resolve).

130. Id. at 1137.
131. Id. (penultimate resolve).
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Blackstone did not address the concept of violations of the law of
nations being a civil tort, and the Congress's 1781 resolution dealt pri-
marily with criminal sanctions. But in a final resolve, the Congress
"farther recommended [that the states] authorise suits to be instituted
for damages by the party injured, and for compensation to the United
States for damage sustained by them from an injury done to a foreign
power by a citizen. ' 132 The committee report had explained that if
damages were an appropriate remedy, the damages should be paid by
the malefactor rather than by the nation.1 3 3

The states apparently never acted on the 1781 resolution, and in
May, 1784, a cause celebre arose in Philadelphia that made the Con-
gress rue the states' inaction.3 4 The Chevalier de Longchamps, a
French adventurer of "obscure and worthless character,"13 5 committed
an assault and technical battery upon Mr. Marbois, the Secretary of
the French legation.136 Even worse, after de Longchamps was arrested
and released on bail, he began sending anonymous letters to the French
minister and Marbois with threats of assassination if the prosecution
were not discontinued.137 The international community was outraged
and demanded that the Congress take action,1 38 but the Congress was

132. Id. at 1137 (final resolve).
133. Id. at 1136 (third finding of fact). The Committee explained that:

[A]s instances may occur, in which, for the avoidance of war, it may be expedient to
repair out of the public treasury injuries committed by individuals, and the property of
the innocent [i.e., the taxpayers] be exposed to reprisal, the author of those injuries
should compensate the damage out of his private fortune.

Id. This passage seems to be an explanation of the United States's suit for indemnification recom-
mended in the last part of the final resolve, rather than an explanation of the suit by the injured
party recommended in the first part of the final resolve. See supra note 132 and accompanying
text.

134. See Letter from Francis Dana to Elbridge Gerry (June 28, 1784) (lamenting the states'
failure to act upon the resolution), reprinted in 8 BuRNm's LEERS, supra note 126. at 844;
Letter from Thomas Jefferson to James Madison (May 25, 1784) (urging Madison to introduce a
bill in the Virginia legislature), reprinted in 7 THE PAPERS OF T:OMAS JEFFERSON 288-90 (J.
Boyd ed. 1953) [hereinafter cited as JEFFERSON'S PAPERS].

135. Letter from Thomas Jefferson to James Madison (May 25, 1784) reprinted In 7 JEFFER-
SON'S PAPERS, supra note 134, at 289.

136. On May 17, 1784 de Longchamps assaulted Mr. Marbois in the house of and in the
presence of the French ambassador. See Respublica v. De Longchamps, I US. (I Dall.) 111, 111
(1784). Two days later de Longchamps struck Mr. Marbois's cane, starting a fight in the streets
of Philadelphia. Id. at 111-112. See also, Letter from Thomas Jefferson to Charles Thomson
(May 21, 1784) (Mr. Marbois was "obliged . . . in his own defence to box in the streets like a
porter."), reprinted in 7 JEFFERSON'S PAPERS, supra note 134, at 282.

137. Letter from Thomas Jefferson to James Madison (May 25, 1784), reprinted in 7 JEFFER-
SON'S PAPERS, supra note 134, at 289.

138. The French minister plenipotentiary formally complained to the Congress. See 27 J.

1986]



CONNECTICUT LAW REVIEW

powerless to deal with the matter. It could do nothing but offer a re-
ward for the apprehension of de Longchamps so that he could be deliv-
ered to the state authorities. 13 9

Eventually de Longchamps was brought to trial in state court,
with the virtually powerless Congress limited to passing a resolution
"highly approv[ing]" the action.140 James Wilson and the Pennsylvania
Attorney General argued that the de Longchamps attack upon a mem-
ber of the French Embassy violated the law of nations and should be
punished in order to vindicate "the honor of Pennsylvania and [to as-
sure] the safety of her citizens abroad. ' 141 The court held that the law
of nations was a part of the law of Pennsylvania and that de
Longchamps's conduct was punishable as a common-law crime.142

The Marbois Affair was a national sensation that attracted the
concern of virtually every public figure in America.14 3 The Continental

CONT. CONG. 478 (1784). The ambassador from the Netherlands, Mr. Van Berkel, threatened to
leave the state unless appropriate action was taken. See Letter from Samuel Hardy to Governor
Benjamin Harrison of Virginia (June 24, 1784), reprinted in 7 BURNTr's LrrERS, supra note
126, at 558-59.

139. 27 J. CONT. CONG. 478-79 (1784). See supra note 125 and accompanying text.
140. 27 J. CONT. CONG. at 502-04. See also id. at 564-65.
141. 1 U.S. (1 DalI.) at 113. Wilson was specially retained to prosecute the case. See C.

SMITH. JAMES WILSON FOUNDING FATHER 1742-1798, at 195-96 (1956).
142. 1 U.S. (1 Dall.) at 114-117 (McKean, C.J.). James Wilson told Francis Dana that Penn-

sylvania's "judges, bar and all, agreed in opinion that the laws of nations applicable to the subject
are to be considered as the law of the land." Letter from Francis Dana to Elbridge Gerry (June
28, 1784), reprinted in 8 BURNErr's LErTERS, supra note 126, at 845. Dana was not so sure and
thought "[i]t might be advisable for our legislatures to pass declaratory laws touching the extent
or adoption of the law of nations. . . ." Id. See also Letter from Thomas Jefferson to James
Madison (May 25, 1784), reprinted in 7 JEFFERSON'S PAPERS, supra note 134, at 289.

143. A survey of BURNErr'S LETTERS, supra note 126, JEFFERSON'S PAPERS, supra note 134,
DEPARTMENT OF STATE, THE DIPLOMATIC CORRESPONDENCE OF THE UNITED STATES OF AMERICA
FROM THE SIGNING OF THE DEFINITIVE TREATY OF PEACE 10TH SEPTEMBER, 1783, TO THE ADOP-
TION OF THE CONSTITUTION. MARCH 4. 1789 (1837) [hereinfter cited as DIPLOMATIC CORRESPON-
DENCE 1783-87] and THE PAPERS OF JAMES MADISON (R. Rutland & W. Rachal ed. 1973) [here-
inafter cited as MADISON'S PAPERS] between May 21, 1784 and September 14, 1785 finds the
Marbois-de Longchamps Affair discussed in correspondence to or from the following people:

George Washington, 2 letters;
Benjamin Franklin, 1 letter;
Thomas Jefferson, 9 letters;
James Madison, 4 letters;
John Jay, 15 letters;
James Monroe, 5 letters;
John Adams, 2 letters;
Benjamin Harrison, 1 letter;
Francis Dana, 2 letters;
Elbridge Gerry, 3 letters;
Matthew Griswald, 1 letter;
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Congress's impotence when confronted with violations of the law of na-
tions had been clearly established."" Everyone, including foreign na-
tions, must have realized that adventurers like de Longchamps were
beyond the direct control of the national government.1 45 The real for-
eign affairs problem was the possibility that the United States might
fail to provide an appropriate sanction or remedy.146

When the Constitutional Convention was convened in Philadelphia
three years after the Marbois Affair, the issue of compliance with the
law of nations was fresh on the minds of the delegates. Governor Ed-
mund Randolph of Virginia opened the business of the Convention by
observing that under the Articles of Confederation the Congress was
woefully lacking in authority to give effect to the law of nations and
national treaty obligations.1 47 He specifically noted-probably with ref-

Rufus King, I letter,
William Moultrie, 1 letter,
Charles Pinckney, 1 letter;,
William Grayson, 2 letters.

144. After the Affair, the Congress resolved that John Jay should draft appropriate legislation
to be recommended to the states. 29 J. CONT. CONG. 655 (1785). The John Jay Project at Colum-
bia University informed this author that there is no record that Jay drafted any proposed
legislation.

145. The chevalier was not even an American citizen. See Letter from Charles Thomson to
Benjamin Franklin (Aug. 13, 1784), reprinted in 8 BURNErr's Lkir PS, supra note 126. at 856-
57.

146. Jefferson expressed the dilemma: "[T]he. . . state is so indecisive. . . . They have not
yet declared what they can or will do. . . . The affair is represented to Congress who will have
the will but not the power to interpose. It will probably go next to France and bring on serious
consequences .. " Letter from Thomas Jefferson to James Madison (May 25, 1784), reprinted
in 7 JEFFERSON'S PAPERS supra note 134, at 289. See also Letter from James Monroe to James
Madison (Nov. 15, 1784) ("all they have a right to expect is that he be punished agreeably to the
laws of Permsylva .. "), reprinted in 8 MArsoN's PAPERS, supra note 143, at 141; Letter from
James Madison to James Monroe (Nov. 27, 1784) (agreeing with Monroe), reprinted In 8
MADISON'S PAPERS, supra note 143, at 157.

147. 1 M. FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787 at 24-25 (1911)
(McHenry's notes of Randolph's speech) [hereinafter cited as FARRAND'S RECORDS]. See also
Letter from Edmund Randolph to the Honorable Speaker of the House of Delegates (Oct. 10,
1787), reprinted in PAMPHLErs ON THE CONSTI ON OF THE UNIE STATES 262-63 (P. Ford
ed. 1888); ELuoT's DEBATES, supra note 107, at 570-71 (Randolph's comments at the Virginia
Ratification Convention). Governor Randolph was the author of the Continental Congress's 1781
law of nations resolution. 21 J. Cont. Cong. 1137 n.1 (1781).

The preeminent pre-Convention treaty violation was the failure of the states to comply with
the provision in the Definitive Treaty of Peace providing for the payment of debts to British credi-
tors. Definitive Treaty of Peace, Sept. 3, 1783, United States-United Kingdom, art. IV, 8 Stat. 80,
82 T.S. No. 104. See Casto, supra note 115, at n.82. These violations were particularly serious
because they provided a principled excuse for the British not to comply with other treaty obliga-
tions related to the defense of the country's northern borders. See F. MARKS. INDEPENDENCE ON
TRIAL 5-15 (1973). See also Casto, supra note 115, at n.88.
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erence to the Marbois Affair-"If the rights of an ambassador be in-
vaded by any citizen it is only in a few States that any laws exist to
punish the offender.1 148 James Madison also lamented the country's in-
ability to "prevent those violations of the law of nations & of treaties
which if not prevented must involve us in the calamities of foreign
wars.",

49

During the ratification process following the Convention, the fed-
eralists continued to emphasize the necessity of committing to the na-
tional government all matters implicating foreign affairs. James
Madison, John Jay, Alexander Hamilton, and others spoke to the need
for extensive national powers over matters affecting foreign affairs. 1 0

During the course of the ratification process, the nation became em-
broiled in another infringement of the rights of a foreign ambassador.
A constable in New York City entered the house of the Dutch Ambas-
sador and arrested one of the Ambassador's servants. This affront out-
raged the Ambassador, and he immediately protested to Jay, who was
Secretary of the United States Department of Foreign Affairs.",' As in
the Marbois Affair, the national government was powerless to act.'3 '
The law of nations was eventually vindicated, however, when a state
court sentenced the constable to three months in jail for violating the
laws of nations as adopted by the common law. 53

148. 1 FARRAND'S RECORDS, supra note 147, at 25.
149. Id. at 316. Accord id. at 164 (James Madison); id. at 304 (Alexander Hamilton). See

also Madison, Vices of the Political System of the U. States § 3 (April 1787) (working paper
prepared in advance of the Convention), reprinted in 9 MADISON'S PAPERS, supra note 143, at
349.

150. See infra notes 274, 300-11 and accompanying text. See also 2 DOCUMENTARY HISTORY
OF THE RATIFICATION OF THE CONSTITUTION 520 (M. Jensen ed. 1978) [hereinafter cited as JEN-
SEN'S DOCUMENTARY HISTORY] (James Wilson explains the importance of providing remedies in
domestic courts for violations of the law of nations).

151. Letter from P.J. Van Berckel to John Jay (Dec. 18, 1787), reprinted in 3 DIPLOMATIC
CORRESPONDENCE 1783-87, supra note 143, at 443. See generally GOEBEL, supra note 64, at 310-
11.

152. Jay reported to the Congress, "[t]hat the federal Government does not appear. . . to be
vested with any judicial Powers competent to the Cognizance and Judgment of such Cases ....
Report of Secretary for Foreign Affairs on complaint of Minister of United Netherlands (Mar. 25,
1788), reprinted in 34 J. CONT. CONG. 109, 111 (1788). In Jay's opinion the Congress could only
pass a resolution urging New York to institute judicial proceedings. Id.

153. For the indictment and judgment, see DIPLOMATIC CORRESPONDENCE 1783-87, supra
note 143, at 449-50, 452, respectively. The judge explained that the law of nations is adopted by
the common law and that the affront to the ambassador was a common-law crime. Grand Jury
Charge, reprinted in Daily Advertiser, May 10, 1788, at 2, col. 3, and at 3, col. 1. (a New York
City newspaper).
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B. The Enactment of Section 1350

When the first Congress under the Constitution was convened in
1789, the Senate almost immediately designated a drafting committee
to bring in a bill for the creation of a national judiciary.1 Members of
the committee surely remembered the Continental Congress's in-fated
law of nations resolution and the intervening affronts to foreign ambas-
sadors.155 The resulting Judiciary Act coupled with the first federal
criminal code virtually duplicated the measures originally recom-
mended in the earlier Continental Congress resolve.108 Members of the
first Congress apparently did not consider the Alien Tort Claim provi-
sion to be controversial. There is no significant mention of this grant of
jurisdiction in either the records of the congressional debates or the
correspondence of the senators who drafted the legislation.5 7 Neverthe-
less, the legislative history of the Judiciary Act contains a number of
significant clues to the provision's purpose. The provision was by no
means an isolated, ad hoc measure. Other portions of the Judiciary Act
also dealt with suits by aliens and were expressly linked to the tort

154. 1 ANNALS OF CONG., supra note 60, at 18. The standard accounts of the legislative pro-
cess leading to the creation of the federal judicial system are Warren, New Light on the History
of the Federal Judiciary Act of 1789, 37 HARv. L REV. 49 (1923) and GOEEL, supra note 64. at
ch. XI. See also Casto, supra note 115.

155. Oliver Ellsworth was the principal drafter of the Judiciary Act and had been a member
of the Continental Congress that passed the 1781 law of nations resolution. See Casto, supra note
115; 6 BURNEt''s LETrtRs, supra note 126, at xliii. William Few wtas also a member of the
Senate drafting committee. Senate Legislative Journal, supra note 84, at 11. Like Ellsworth, Few
was an attorney, see GOEBEL, supra note 64, at 458, who had been a delegate to the Continental
Congress in 1781. See 6 BURNETT'S LETTERS, supra note 126, at xliv-v.

156. An Act for the Punishment of certain Crimes against the United States, ch. IX, §§ 25-
28, 1 Stat. 112, 117-18 (1790), provided statutory criminal sanctions for affronts to ambassadors
and other public ministers (§§ 25-28) and for violations of safe-conducts and passports (§ 28).
Ellsworth chaired the Senate Committee that reported this code. Senate Legislative Journal,
supra note 84, at 229. He and the committee presumably assumed that all other violations of the
law of nations would be punishable as federal common-law crimes. In fact this practice came to
pass. See infra notes 188-202 and accompanying text; Ellsworth's Grand Jury Charge (May 15,
1799), reprinted in Jay, supra note 67, at App. 1114; United States v. Williams, WLtARTON'S
STATE TRIALS, supra note 67, at 652 (C.C.D. Conn. 1799) (Ellsworth, CJ.).

The federal trial courts were vested with plenary jurisdiction to try federal crimes, including
common-law crimes. Judiciary Act §§ 9, 11. The Judiciary Act also vested the courts with plenary
original jurisdiction over civil torts committed in violation of the law of nations. Id. § 9 (district
courts). See also id. §§ 11, 12 (circuit courts); id. § 13 (Supreme Court).

157. See ANNALS OF CONGRESS, supra note 60; MACLAY'S DIARY, supra note 117; Casto,

supra note 115, at App. A, B, C (Senator Paterson's private records of the Senate debates);
WHARTON'S STATE TRIALS, supra note 67, at 37-38 n.* and n.t (Ellsworth correspondence); Let-
ter from Senator Caleb Strong to Robert Paine (May 24, 1789) (original in Massachusetts His-
torical Society); C. WVINGATE. LIFE AND LETTERS OF PAINE vINGATE (1930).
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provision.
A complete understanding of these interrelated provisions is best

attained by first examining the bill reported by the Senate drafting
committee.1 58  That bill vested the Supreme Court, 10 9  the circuit
courts, 60 and the district courts""" with original jurisdiction over aliens'
claims for torts committed in violation of the law of nations. A repeti-
tion of the notorious affronts to Mr. Marbois and Ambassador Van
Berckel could be tried as a civil tort before the Supreme Court under a
provision confirming the Court's "original, but not exclusive jurisdic-
tion of all suits for trespasses brought by ambassadors, other public
ministers or consuls, or their domestics or domestic servants."1 6 The
provision that the Supreme Court's original jurisdiction over these torts
was "not exclusive" was an express link to the jurisdiction of the circuit
and district courts.1 63

The circuit courts were envisioned as the major federal trial
courts.1" A case in the circuit courts would be tried by a panel of two
or three judges, consisting of one district judge and one or two Su-

158. A Bill to Establish the Judicial Courts of the United States (undated) (printed by
Thomas Greenleaf), reprinted in EARLY AMERICAN IMPRINTS No. 45657 (published by Readex
Microprint Corp.) [hereinafter cited as Committee Bill]. See Casto, supra note 115, at n.43. Pro-
fessor Warren assumed that a slightly different handwritten bill in the National Archives was the
bill actually reported. See id. at n.39. The judiciary measures discussed in the present article are
the same in both bills.

159. Committee Bill, supra note 158, at 6 (thirteenth unnumbered section).
160. Id. at 5 (eleventh unnumbered section). See also id. (twelfth unnumbered section provid.

ing for removal from state court).
161. Id. at 4 (tenth unnumbered section).
162. Id. at 6 (thirteenth unnumbered section). Under the rules of common-law pleading, an

action for assault and battery was simply one type of an action for trespass. See, e.g., 3 BLACK-
STONE, supra note 61, at *120-121. When Ellsworth was a member of the Connecticut Superior
Court, that court routinely described assault and battery cases as actions for trespass. See, e.g.,
Wilford v. Grant, 1 Kirby 114 (Conn. 1786) (by the whole court); Pettis v. Warren, I Kirby 426
(Conn. 1788) (by the whole court).

163. See, e.g., I Op. Att'y Gen. 141 (1804), discussed in infra note 207. The "not exclusive"
phrase also referred to suits filed in state court. It is very unlikely, however, that a foreign ambas-
sador would elect to litigate a claim in state court. The exception that makes this rule is the case
of the Spanish Ambassador who claimed to have been libelled by a Pennsylvania newspaper pub-
lisher. The Attorney General opined that the libel was a common law crime and directed the
appropriate United States attorney to prosecute the case. 1 Op. Att'y Gen. 71, 72 (1797). The
ambassador, however, arranged to have the case tried in state court before Chief Justice McKean.
Cobbett's Case, WHARTON'S STATE TRIALS, supra note 67, at 322 (S.C. Pa. 1797). The Spanish
Ambassador was courting the Chief Justice's daughter and subsequently married her. Id. at 328-
29.

164. See GOEBEL, supra note 64, at 475.
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preme Court justices. 165 Although the circuit courts were not vested
with a specific jurisdiction over aliens' claims for torts in violation of
the law of nations, the bill provided the circuit courts generally with
"original cognizance. . . of all suits of a civil nature at common law or
in equity, where the matter in dispute exceeds, exclusive of costs, the
sum or value of (500) dollars and the United States are plaintiffs or
petitioners; or a foreigner or citizen of another state than that in which
the suit is brought is a party."166 Because ambassadors almost by defi-
nition were "foreigners," the "not exclusive" phrase in the portion of
the bill confirming the Supreme Court's original jurisdiction over am-
bassadors' tort claims undoubtedly contemplated the alienage jurisdic-
tion of the circuit courts.

The five hundred dollar amount in controversy limitation on the
circuit courts' general alienage jurisdiction had a sound basis in politics
and principle, 67 but it also imposed a significant barrier to tort claims.
Oliver Ellsworth, the principal drafter of the Judiciary Act, had served
on the highest appellate court in Connecticut for four years and knew
that tort judgments in excess of five hundred dollars were rare.108 The
bill that he drafted filled this jurisdictional gap by providing the district
courts with "cognizance, concurrent with the courts of the several
states, or the circuit courts, as the case may be, of all causes where a
foreigner sues for a tort only in violation of the law of nations or a

165. Committee Bill, supra note 158, at 2 (fourth unnumbered section). This unusual ar-
rangement of having the justices ride the circuit was meant to enhance the circuit courts' prestige
and to assure uniformity of law without requiring expensive appeals to a distant Supreme Court.
See Letters from Oliver Ellsworth to Richard Law (Aug. 4, 1791), reprinted In WHAtTON'S
STATE TRIALS, supra note 67, at 38 n.*; Paterson's Speech, reprinted In Casto, supra note 115, at
App. B, lines 106-111.

166. Committee Bill, supra note 158, at 5 (eleventh unnumbered section). See also Id.
(twelfth unnumbered section providing for removal from state court).

167. The limitation effectively barred British creditors from using neutral federal courts to
recover a huge aggregate of small individual debts owed by Americans, and it also prevented
plaintiffs from forcing defendants to travel long distances to oppose relatively small claims in
federal trial courts. See Casto, supra note 115, at n.87 & n.132.

168. During the period that Oliver Ellsworth was on the Connecticut bench, there is no report
of damages being awarded in excess of $500. The largest award was S333 and all other judgments
were for less than $I00. During the period immediately after Ellsworth left the Connecticut
bench, this trend of small tort judgments continued. See Casto, supra note 115, at n. 93. Consis-
tent with this understanding that the amount in controversy in tort actions rarely exceeded S500,
the circuit courts' jurisdiction was described in the closed Senate debates as encompassing
"[m]oney. Merchandize. Land bought and sold." Casto, supra note 115, at app. C, lines 74-75.
The idea of tort actions is conspicuously absent. See also I Op. Att'y Gen. 141, 147 (1804), as
discussed infra at note 207.
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treaty of the United States." 169 This provision is readily recognizable as
the ancestor of section 1350.

The Congress made a number of changes to the committee bill but
left the provisions relating to aliens essentially untouched. The word
"alien" was substituted for the word "foreigner."1 ' The Supreme
Court's original jurisdiction to try trespass actions brought by ambassa-
dors, other public ministers, or consuls was retained but expanded to
encompass "all suits [regardless of the form of action] brought by am-
bassadors, or other public ministers, or in which a consul, or vice con-
sul, shall be a party.' 71 This expansion of the Supreme Court's origi-
nal jurisdiction may have been accomplished to conform the Act to the
Constitution. 7 2 In any event, the original proposed language referring
to "trespasses" suggests that the drafters were concerned primarily
with tort claims.

The Congress also altered the circuit courts' jurisdiction. The orig-
inal committee bill's alienage and diversity of citizenship provisions lit-
erally encompassed both suits between two aliens and suits between cit-
izens of the same state.17 3 The enacted legislation required diversity of
citizenship for suits between United States citizens. 4 In contrast, the
alienage provision did not change, leaving the circuit courts with juris-
diction over any case in which "an alien is a party.' 17  The alienage
and diversity provisions were so closely related that one may reasonably
assume that the Congress's expansive approach to alienage jurisdiction
was a conscious one.17 6

169. Committee Bill, supra note 158, at 4 (tenth unnumbered section). In the Original ver-
sion of the bill in the National Archives, the Alien Tort Claim provision is in Ellsworth's hand.
writing. The provision regarding concurrent jurisdiction made no mention of the Supreme Court's
original jurisdiction. This is probably because Ellsworth understood the plan of the Constitution as
vesting the Congress with plenary power over the lower courts' jurisdiction but no power over the
Supreme Court's original jurisdiction. During the constitutional ratification process in Connecti-
cut, he wrote an essay expressly outlining this understanding. Ellsworth, The Letters of a Land-
holder VI (1787), reprinted in ESSAYS ON THE CONSTITUTION OF THlE UNITED STATES 164-65 (P.
Ford ed. 1892).

170. See, e.g., Judiciary Act § 9 (district court jurisdiction); id. § 11 (alienage jurisdiction).
171. Judiciary Act § 13.
172. Cf. MACLAY'S DIARY, supra note 117, at 91 (noting an amendment changing the bill's

"diction [that] had varied from the Constitution").
173. See supra note 166 and accompanying text.
174. Judiciary Act § 11.
175. Id.
176. The Supreme Court subsequently narrowed the scope of the statute by requiring that

alienage suits involve disputes between an alien and an American citizen. Hodgson v. Bowerbank,
9 U.S. (5 Cranch) 303 (1809). See infra note 272 and accompanying text.
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1. A Liberal Construction of Section 1350

Judge Bork, in his concurring opinion in Tel-Oren, suggested that
the scope of section 1350 should be limited to the three offenses listed
by Blackstone as violations of the law of nations. 1 7 But the historical
background of the Judiciary Act and the Act itself are quite inconsis-
tent with a narrow construction. Rather, the drafters of the Alien Tort
Claim Act seem to have opted consciously for a broad, sweeping provi-
sion. The Continental Congress clearly took this approach in its 1781
resolution that listed each of Blackstone's posited violations of the law
of nations and then concluded with a catchall clause encompassing all
"offenses against the law of nations, not . . . enumerat[ed] ." 178 There
can be no clearer example of overinclusive drafting. Furthermore, the
Continental Congress specifically had civil tort remedies in mind.179

Judge Bork also surmised-with good reason-that section 1350
was probably enacted for the specific purpose of protecting foreign am-
bassadors. 180 But the drafters of the Act made no effort to restrict the
scope of the statute to controversies involving foreign diplomats; as
noted above, they modeled the statute after the general catchall provi-
sion in the earlier 1781 resolution. Had the statute been intended to
deal with a comparatively narrow range of cases, the drafters could
have easily drafted a more narrow statute. Such a narrow approach

177. Tel-Oren v. Libyan Arab Republic., 726 F.2d at 813-14 (Bork, J., concurring) (citing 4
BLACKSTONE, supra note 61, at 68.) See supra note 120 and accompanying text.

178. See supra notes 127-31 and accompanying text.
179. See supra notes 132-33 and accompanying text. Aside from the requirement that a case

must involve a violation of the law of nations, the only limitation in the 1781 resolution %as the
final prepositional phrase in the civil tort resolve limiting suits to "an injury done to a foreign
power by a citizen." 21 J. CONT. CONG. 1137 (1781) (final resolve). See also Note, supra note
122, at 1017-18. This limitation has no relevance to § 1350. In the first place, the final resolve
urged the creation of two separate types of civil actions: the first a civil tort action "instituted for
damages by the party injured"; and the second a type of indemnity action instituted by the United
States for compensation "to the United States for damage sustained by them from an injury done
to a foreign power by a citizen." The citizen limitation literally applies only to the indemnity
action by the United States and is separated from the recommended alien's tort claim provision by
a comma. This different treatment makes sense because it is very unlikely that the United States
would pay compensation for an injury done by a non-citizen. Therefore a suit by the United States
against a non-citizen for indemnification would not arise. In any event, the citizen limitation do=s
not appear in § 1350, and the first Congress's differing treatment of the diversity and alienage
provisions, see supra notes 173-76 and accompanying text, suggests that this was a conscious
decision.

180. 726 F.2d at 813-15 (Bork, J., concurring). In the intervening years between the 1781
resolution and the passage of the Alien Tort Claim Act, two national controversies had arisen
involving the infringement of foreign ambassadors' rights. See supra notes 134-49 & 151-53 and
accompanying text.
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was used in the initial draft of the Supreme Court's original jurisdic-
tion,181 but the district courts' alien tort claim jurisdiction was defined
to encompass generally "all causes."182 This choice of an open-ended
statute to vest the federal courts with jurisdiction to try repetitions of
the Marbois and Van Berckel incidents indicates an intent to create a
broad original jurisdiction. The infringement of the rights of an ambas-
sador was simply the paradigm for all foreseeable and unforeseeable
violations by individuals of the law of nations.188

The absence of a jurisdictional amount in controversy limitation
on the Alien Tort Claim Act casts further light on the purpose of the
statute. Notwithstanding the Senate's concern over amount in contro-
versy limitations,1 84 the Congress enacted a judicial system in which
the original jurisdiction of the federal courts was subject generally to a
five hundred dollar amount in controversy limitation. 8" Outside the
Alien Tort Claim Act, the only other areas of original jurisdiction not
subject to a dollar limitation involved litigation in which there was a
truly compelling national interest.188 The similar treatment of alien tort
claims as an exception to the general philosophy of the Judiciary Act

181. See supra note 162 and accompanying text. Similarly the Continental Congress had enu-
merated specific violations in the earlier law of nations resolution. See supra notes 127-29 and
accompanying text.

182. Judiciary Act § 9; Committee Bill, supra note 158, at 4 (tenth unnumbered section).
183. When the Continental Congress directed John Jay to draft proposed legislation for enact-

ment by the states, the resolution requested a model act "for punishing the infractions of the law
of nations, and more especially for securing the privileges and immunities of public Ministers from
foreign powers." 29 J. CONT. CONG., at 655. See supra note 144.

184. When the question of jurisdictional amounts in controversy arose during the closed Sen-
ate debates, it was noted that even a small sum as a limitation may serve to discourage a suit that
"involve[s] a Question of Law of great Importance." Paterson's Notes of the Closed Senate De-
bates, reprinted in Casto, supra note 115, at app. C, lines 58-60. See also supra note 167 and
accompanying text.

185. Judiciary Act § 11.
186. Senator Paterson, one of the co-drafters of the Judiciary Act, delivered a speech during

the closed Senate debates in which he explained and justified the areas of compelling national
interest. Paterson's Speech, reprinted in Casto, supra note 115, at app. B, lines 82-84. The federal
courts were granted complete jurisdiction to try federal crimes because "every country ought to
retain in its own Hands the means of Self-Preservation." Paterson's Speech, reprinted In Casto,
supra note 115, at app. B, lines 82-84. Similarly, the courts were vested with unlimited jurisdic-
tion to enforce national revenue laws in order to cure the national government's lack of revenue.
See id. See generally . FERGUSON, THE POWER OF THE PURSE (1961). Finally, the federal courts
were vested with a plenary jurisdiction over admiralty and maritime cases because such cases
tended to have an impact on the nation's foreign relations. See THE FEDERALIST No. 80, at 538
(A. Hamilton). See also Paterson's Speech, reprinted in Casto, supra note 115, at app. B, lines
72-80.
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suggests an expansive purpose to the statute.'87 The absence of a juris-
dictional amount limitation, the language of the Act, the legislative
precedents, and the general historical background all support a broad
and liberal construction of section 1350.

2. Immediate Post-Enactment Events

After the passage of the Judiciary Act, the nation continued to
experience incidents in which infringements of the rights of foreign dip-
lomats were prosecuted as common-law crimes .28  In addition, the out-
break of general hostilities in Europe following the French Revolution
was the occasion for a clear demonstration of the protean nature of the
applicability of the law of nations to individual conduct. The war be-
tween France and Great Britain presented serious diplomatic problems
for the new nation.189 In particular, many Americans enthusiastically
supported the French cause. President Washington responded by issu-

187. It is likely that alien tort claims were seen as similar to suits in Admiralty in that they
were likely to have an impact on the nation's foreign relations. See supra note 186.

188. The Congress enacted legislation to punish some types of transgressions against ambassa-
dors. An Act for the Punishment of certain Crimes against the United States, ch. 9, §§ 25-28, 1
Stat. 112, 117-18. This did not prevent several attorneys general from opining that violations of
the law of nations not within the general scope of the statute continued to be punishable as com-
mon-law crimes. See, e.g., I Op. Att'y Gen. 71 (1797) (Lee) (newspaper editor's alleged libel of
the King of Spain and Spanish foreign minister); Id. at 52 (1794) (Bradford) (newspaper's alleged
libel of British minister); Id. at 26 (1794) (Randolph) (police officer's entry into ambassador's
mansion without permission). See also Letter from President John Adams to Timothy Pickering
(July 20, 1799) (violating the seals of the British ambassador), quoted in 4 J. MooRE supra note
99, at 711 (1906). But cf. MACLAY'S DIARY, supra note 117, at 134 (noting that the Senate
removed a clause from the criminal code "making it highly criminal to defame a foreign
Minister.").

The courts initially agreed with the government's position. In United States v. Ravara, 2 US.
(2 DalI.) 297 (1793) (Jay, CJ., & Wilson, J.,) a consul from Genoa was convicted of sending
anonymous and threatening letters to the British ambassador to extort money. See also Justice
Iredell's Grand Jury Charge, reprinted in 2 G. MCREE. LIFE AND CORRESPONDENCE OF JSIES
IREDELL 386 (1857) [hereinafter cited as IREDELL'S CORRESPONDENCE]; Chief Justice Ellsworth's
Grand Jury Charge (May 25, 1799). reprinted in Jay, supra note 67, at app. 1114; Justice Pater-
son's unpublished opinion, reprinted in Appendix infra. Eventually, however, the Supreme Court
decided that federal courts lack legislative authority to create federal common-law crimes because
Congress had not vested the lower federal courts with authority to create federal common-law
crimes. United States v. Hudson & Goodwin, 11 U.S. (7 Cranch) 32, 33-34 (1812). See also
United States v. Coolidge, 14 U.S. (1 Wheat.) 415 (1816). The Court's rejection of the doctrine
of federal common-law crimes should not be interpreted as a general repudiation of federal com-
mon law. The Court's opinions can be read as simply a political decision to renounce judicial
authority to legislate criminal sanctions. Presser, A Tale of Two Judges: Richard Peters. Samuel
Chase, and the Broken Promise of Federalist Jurisprudence, 73 Nw. U.L Rav. 26, 71-72 (1978).

189. See generally C. THOMAS. AMERICAN NEUTRA ITY IN 1793 (1931).
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ing a Proclamation of Neutrality190 warning Americans to observe the
United States's neutrality. He further warned that committing, aiding,
or abetting hostilities would be a violation of the law of nations punish-
able as a common-law crime.19

In a Grand Jury Charge192 drafted to inform the general public
and the warring European powers of the United States's position, 1 3

Chief Justice Jay explained that the law of nations is a part of the laws
of the United States. 94 He went on to note that under the law of na-
tions, neutral countries must show "an exact impartiality"19 toward
countries at war. In particular, the failure of a neutral sovereign to
prevent its citizens from injuring a foreign nation is a violation of the
law of nations.198 Jay concluded that anyone who committed, aided, or
abetted hostilities against one of the warring powers would be in viola-
tion of the law of the United States and would be subject to common-
law criminal sanctions.19

The most relevant breach-of-neutrality incident occurred in 1794
when a French privateer fleet descended upon the British colony of Si-
erra Leone in Africa. 198 Led by an American slave-trader with a
grudge against the colony, the French ransacked and plundered the col-

190. Proclamation No. 3 (1793), reprinted in 11 Stat. 753 (1859).
191. Id. (final paragraph).
192. Jay's Grand Jury Charge (May 22, 1793), reprinted in WHARTON'S STATE TRIAL.S, supra

note 67, at 49-59.
193. See GOEBEL, supra note 64, at 623-24; WHARTON'S STATE TRIALS, supra note 67, at 49

n.* See generally Lerner, The Supreme Court as Republican Schoolmaster, 1967 Sup. CT. REv.
127 (discussing early Supreme Court justices' use of grand jury charges as tools for educating the
public).

194. WHARTON'S STATE TRIALS, supra note 67, at 52.
195. Id. at 54.
196. Id. at 55. Therefore "the safety of the State and that of human society require" the

neutral sovereign to give effect to the law of nations. Id.
197. Id. at 56. Accord Justice Wilson's Grand Jury Charge (July 22, 1793), reprinted In

WHARTON'S STATE TRIALS, supra note 67, at 59-66; Justice Iredell's Grand Jury Charge (June 2,
1794), reprinted in IREDELL'S CORRESPONDENCE, supra note 188, at 410-26. Ultimately, the ad-
ministration's plan of action based on the common law fizzled when the first prosecution resulted
in a verdict of not guilty. Henfield's Case, WHARTON'S STATE TRIALS, supra note 67, at 49. See
GOEBEL, supra note 64, at 624-27. The Congress then enacted sanctions for violations of the law
of nations. An Act in addition to the act for the punishment of certain crimes against the United
States, ch. 50, 1 Stat. 381-84 (1794). There were a number of successful prosecutions under this
statute. See, e.g., United States v. Guinet, 2 U.S. (2 Dall.) 321 (1795); United States v. Williams,
WHARTON'S STATE TRIALS, supra note 67, at 652 (C.C. Conn. 1799). The federalists contended
that the act of Congress was a simple restatement of the common law. Hamilton, The Defense No.
XVI (1795), reprinted in 19 HAMILTON'S PAPERS 269, 274 (H. Syrett ed. 1973).

198. See C. FYFE, A HISTORY OF SIERRA LEONE 59-61 (1962).
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ony for two weeks causing a total loss of over 50,000 pounds sterling.199

In the United States, the British Ambassador protested against the
American slaver's conduct.2 00 Attorney General Bradford responded
with an opinion that the slaver's attack was in violation of the treaty of
amity with Great Britain and was therefore a criminal act.20 1 Never-
theless, he decided that the United States lacked legislative jurisdiction
over the infraction because the slaver's acts occurred in a foreign coun-
try.2 02 Bradford then addressed the question of tort liability under the
the Alien Tort Claim Act and arrived at a more positive conclusion:

[T]here can be no doubt that the company or individuals who
have been injured by these acts of hostility have a remedy by
a civil suit in the courts of the United States; jurisdiction be-
ing expressly given to these courts in all cases where an alien
sues for a tort only, in violation of the laws of nations, or a
treaty of the United States.03

There is no record, however, of any tort action arising from the
incident.

The plunder of Sierra Leone is of particular significance because
the Attorney General's opinion-like much of the modern litigation
under section 1350-dealt with a transitory tort action arising out of
events in a foreign country. The broad wording of the statute clearly
encompasses torts without regard to the place of their commission. Fur-
thermore, when the statute was enacted, Lord Mansfield's opinion in
Mostyn v. Fabrigas2 °" had already established the propriety of trying
transitory tort actions arising out of activities beyond the forum state's

199. Id.
200. See I Op. Att'y Gen. 57, 58 (1795).
201. Id. Bradford had been the chief prosecutor in the Marbois Affair. See Respublica v. De

Longchamps, I U.S. (I DalI.) 111, 113 (1784).
202. 1 Op. Att'y Gen. at 58. Because the slaver was an American citizen, this aspect of the

opinion is questionable. See 10 ANNALS OF CONG., supra note 60, at 596-600 (1800) (speech by
Representative John Marshall). See also Letter from Thomas Jcfferson to Mr. Morris, Minister
Plenipotentiary of the United States with the Republick of France (May 15, 1793). reprinted In I
AMERICAN STATE PAPERS: FOREIGN RELATIONS at 142-44. Accord RESTATEMENT (SECOND) OF

FOREIGN RELATIONS LAW OF THE UNITED STATES § 30 (1965).
203. 1 Op. Att'y Gen. at 59 (emphasis original). He continued by suggesting that the civil

remedy was superior to the criminal remedy. Because "such a [civil) suit may be maintained by
evidence taken at a distance, on a commission issued for that purpose, the difficulty of obtaining
redress would not be so great as in a criminal prosecution, where viva vote testimony alone can be
received as legal proof." Id.

204. 98 Eng. Rep. 1021 (1774).
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territorial limits. 20 5 Therefore the Attorney General's opinion was in
complete accord with both the pertinent principle of common law and
the words of the statute.

The Attorney General's opinion in the Sierra Leone incident also
establishes a direct relationship between the then-settled concept of
common-law crimes committed in violation of the law of nations and
the notion of civil torts committed in violation of the law of nations.
The criminal doctrine was protean, extending to all types of wrongful
conduct inconsistent with the law of nations.20 6 Bradford assumed that
the Alien Tort Claim Act was similarly protean, vesting the courts with
civil power over all activities punishable as common-law crimes.20

Nine years later, another Attorney General made a similar assumption
about the scope of the Act.2 8

3. Origin of the Phrase "Torts Only"

The language of section 1350 places two significant limitations
upon the jurisdiction granted.20 9 First, the district courts' power ex-

205. See also Rafael v. Verelst, 96 Eng. Rep. 579 (1774); id. at 621 (1776); Id. at 628
(1776); Lord Bellamont's Case, 91 Eng. Rep. 529 (1700); Wey v. Rally, 87 Eng. Rep. 948 (1705)
(Powell, J.,). In Stoddard v. Bird, 1 Kirby 65, 68 (Conn. 1786), Oliver Ellsworth opined that a
"[r]ight of action [for allegedly tortious conduct in New York] against an administrator is transi-
tory, and the action may be brought wherever he is found [i.e., in Connecticut]."

206. See supra notes 192-203 and accompanying text.
207. Because the Attorney General decided that the United States lacked legislative jurisdic-

tion to punish the plunderers of Sierra Leone, see supra note 202 and accompanying text, he
actually decided that the tort doctrine was in some respects broader than the criminal doctrine.
Today his differing treatment of criminal and civil criminal doctrine sanctions could be harmo-
nized by assuming that Sierra Leone law would provide the rule of decision for the civil action.

208. In 1804 the British Ambassador protested that one of his domestic servants had been
kidnapped from the Ambassador's garden. See 1 Op. Att'y Gen. 141 (1804). Attorney General
Lincoln responded that if "there has been an offence against the rights of nations. . . the offend-
ers may be prosecuted by the minister, either in the district or the Supreme Court of the United
States, or by an indictment in the district court." Id. at 147. A prosecution by the minister, in
express contrast to an indictment, referred to a civil tort action. As Lincoln explained, the Su-
preme Court had original jurisdiction over the tort action. Judiciary Act § 13, discussed supra
notes 162-63 & 171-72 and accompanying text. His reference to the district courts' civil jurisdic-
tion can only have been based on the Alien Tort Claim Act. The failure to mention the circuit
courts' civil alienage jurisdiction is consistent with the idea that the $500 amount in controversy
limitation of those courts effectively barred tort actions. See supra note 168 and accompanying
text.

209. In addition, there are two insignificant limitations. First, jurisdiction is limited to "civil
actions." 28 U.S.C. § 1350 (1982). Cf. Judiciary Act § 9 ("all causes where an alien sues for a
tort only"). The impact of this restriction is minimal because other portions of the Judiciary Act
vested the federal courts with jurisdiction over "all crimes and offenses cognizable under the au-
thority of the United States." Judiciary Act §§ 9, 11. In addition, jurisdiction is limited to suits
"by an alien." 28 U.S.C. § 1350 (1982). Other than an admiralty case within the district courts'
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tends to "torts only." Second, there must be a "violation of the law of
nations or a treaty of the United States." Once the historical back-
ground is brought into proper focus, the relationship between the two
limitations becomes obvious.

The eighteenth century concept of the law of nations was far
broader than the current understanding of international law. When
James Wilson delivered his comprehensive Lectures on Law2 10 in 1790
and 1791, he identified at least three distinct subcategories within the
law of nations. First, "the law of nations is applied to states.1211 This
first category is the eighteenth century counterpart of current interna-
tional law. Second, another branch of the law of nations was called the
"law of merchants. 21 2 By this, Wilson meant the general law
merchant applicable to private international business transactions.
Third, the law of nations also encompassed admiralty or the "law mari-
time."213 In addition, during the formative era of conflict of laws, that
new discipline was considered to be a branch of the law of nations.1

The amorphous nature of the term "law of nations" suggests a
logical reason for section 1350's limitation to "torts only." Without the
limitation, the federal district courts would have been vested with a
complete jurisdiction to try a broad category of private international
commercial claims regardless of the amount in controversy. This would
have defeated the general purpose of the five hundred dollar amount in
controversy limitation applicable to most non-admiralty civil cases. The
"torts only" requirement effectively excluded minor commercial dis-
putes arising under the law of merchant.

Section 1350's reference to "a treaty of the United States" almost
certainly came from the Continental Congress's 1781 law of nations
resolution that included "infractions of treaties and conventions to

plenary admiralty jurisdiction, Judiciary Act § 9, a suit in 1789 in the United States by a United
States citizen for a tort committed in violation of the law of nations is difficult to imagine.

210. Wilson, Lectures on Law, reprinted in THE WORKS OF JAMES WILSON 69-707 (R. Mc-
Closkey ed. 1967) [hereinafter cited as WtLsoN's LECTURES]. Wilson had been an influential dele-
gate to the Constitutional Convention who was a member of the Supreme Court when he delivered
his lectures. See generally C. SMITH, JAMES WILSON FOUNDING FATHER 1742-1798 (1956).

211. WiLsoN's LECTURES, supra note 210, at 152.
212. Id. at 279. See also id. at 488. Accord 4 B.ACKSTONE, supra note 61. at *67-68; 2 J.

KENT. COMMENTARIES ON AMERICAN LAW 509-10 (1827).
213. VILSON's LECTURES, supra note 210, at 279; Accord 3 BLACKSTONE, supra note 61, at

*68-70; 2 KENT, supra note 212, at 509.
214. See, e.g., Van Reimsdyk v. Kane, 28 F. Cas. 1062, 1065 (C.C. LI. 1812) (No. 16.871)

(Story, J.). See also Rheinstein, The Constitutional Bases of Jurisdiction, 22 U. CHI. L Ray.
775, 805-11 (1955).
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which the United States are a party."2 15 The 1781 Congress specifically
had in mind "acts of hostility against such as are in amity, league or
truce with the United States,' 21 6 and the country's subsequent efforts
to maintain neutrality during the Washington administration testify to
the importance of this issue.2 11 In addition, there was both before and
after the passage of the Alien Tort Claim Act a continuing problem of
private citizens attacking the Spanish territories in Florida.218

Section 1350's reference to treaties also may have been drafted in
reference to the Consular Treaty that had recently been concluded with
France.219  Under the law of nations, consuls-unlike ambassa-
dors-were not entitled to any particular protection. 220 The Consular
Treaty amended this general rule by granting consuls and a few other
specific consular officers "a full and entire immunity for their chancery
and the papers which shall be therein contained. 22 Section 1350's ref-

215. 21 J. Corr. CONG., supra note 123, at 1137 (fourth resolve).
216. Id. at 1136 (second resolve).
217. See supra notes 189-202 and accompanying text. At the time of the French Revolution,

the United States had concluded treaties of amity with both Great Britain and France. Definitive
Treaty of Peace, Sept. 3, 1783, United States-Great Britain, 8 Stat. 80, T.S. No. 104; Treaty of
Alliance, Feb. 6, 1778, United States-France, 8 Stat. 6, T.S. No. 83.

218. See generally A. WHITAKER, THE SPANISH-AMERICAN FRONTIER: 1783-1795 (1927). See
also, F. McDONALD, THE PRESIDENCY OF GEORGE WASHINGTON 123-25 (1972). In the aftermath
of the Marbois Affair, James Madison, who was then a state legislator, wrote, "[s]everal of us
have been labouring much of late in the G. Assembly here to provide for a case with which we are
everyday threaten'd by the eagourness of our disorderly Citizens for Spanish plunder & Spanish
blood." Letter from James Madison to James Monroe (Nov. 27, 1784), reprinted in 8 MADISON'S
PAPERS, supra note 143, at 157. See also THE FEDERALIST No. 3, at 17 (J. Jay) (J. Cooke cd.
1961) (noting unauthorized attacks on neighboring Spanish and British territories as potential
causes of war). In 1797, Attorney General Lee opined that it was an offense against the law of
nations for United States citizens in Georgia to invade Spanish Florida "with intent to recover
their property by their own strength." I Op. Att'y Gen. 68, 69 (1797).

219. Convention Defining and Establishing the Functions and Privileges of Consuls and Vice
Consuls, Nov. 14, 1788, United States-France, 8 Stat. 106, T.S. No. 84. This was the first major
treaty submitted to the Senate for approval. 2 DOCUMENTARY HISTORY OF THE FIRST FEDERAL
CONGRESS OF THE UNITED STATES OF AMERICA 3-7 (L. DePauw ed. 1974) (Senate Executive
Journal) [hereinafter cited as SENATE EXECUTIVE JOURNAL]. For a documentary history of the
Convention, see id., at 251-351.

220. Barbuit's Case, 25 Eng. Rep. 777 (Ch. 1735). See also Heathfield v. Chilton, 98 Eng.
Rep. 50 (K.B. 1767). Accord 1 Op. Att'y Gen. 41 (1794) (mob attack on British consul's house
does not violate law of nations); id. at 77 (1797) (French consul not privileged from legal process);
id. at 406 (1820) (Spanish vice-counsel is not a public minister within the law of nations and thus
is amenable to the civil jurisdiction of the federal courts). The United States had refused to ratify
an earlier consular with France because, inter alia, the treaty granted consuls full diplomatic
immunity. See Report of John Jay to the Continental Congress (July 4, 1785) (comment on Art.
3), reprinted in SENATE EXECUTIVE JOURNAL, supra note 219, at 268.

221. Consular Convention art. 2. The purpose of this limited immunity is discussed in First
Counterproposal on the Part of France, with notes by Rayneval (English translation), reprinted in
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erence to treaties of the United States gave the federal courts jurisdic-
tion over torts committed in violation of this treaty provision."s

Other treaties in existence when the Alien Tort Claim Act was
passed created additional categories of cases within that Act. Treaties
frequently gave general safe conducts to shipwrecked foreign nationals
"for their free and quiet passage from thence, and the return of every
one to his own Country." 223 Another common provision was a recipro-
cal clause, applicable to a foreign subject residing in the United States,
that provided that "no person shall be molested in regard to his wor-
ship. '224 The Alien Tort Claim Act presumably vested the district
courts with jurisdiction to try assaults, batteries, and trespasses that
were contrary to these and other treaty provisions. This is not to say
that either the treaties or the Act created rights of recovery. At the
very least, however, the Act coupled with the treaties vested the federal
courts with a protective jurisdiction to try these simple common-law
torts.22 5

The major reason for the "torts only" limitation is found in the
Definitive Treaty of Peace concluding the Revolutionary War, which
provided that "Creditors on either Side shall meet with no lawful Im-

SENATE EXECUTIVE JOURNAL, supra note 219, at 307.
222. For example, in 1794 a mob attacked the British consul's house in Norfolk. Virginia. The

riot was not considered to be a violation of the law of nations, and therefore was not indictable
under federal law, because the injured party was a consul rather than an ambassador. I Op. AtCy
Gen. 41 (1794). The attack would have been actionable, however, if the United States and Great
Britain had entered into a consular convention similar to the convention with France.

The Supreme Court also had jurisdiction to try consuls' tort claims. See supra notes 159 &
171 and accompanying text. But a lower court jurisdiction was necessary for consuls who were not
stationed at the national capital. As Oliver Ellsworth later explained in another context, "although
the personal attendance of witnesses could easily be procured in the District or Circuit Courts, the
difficulty of bringing them from the remotest parts of the union to the seat of government [to be
heard by the Supreme Court], was insurmountable." Wiscart v. Dauchy, 3 US. (3 DalI.) 321,
329 (1796) (Ellsworth, C.J.).

223. Treaty of Amity and Commerce, Feb. 6, 1778, United States-France, art. XVIII. 8 Stat.
12, 22, T.S. No. 83, at 11. For similar provisions see Treaty of Amity and Commerce, April 3.
1783, United States-Sweden, art. XX, 8 Stat. 60, 72, T.S. No. 346, at 13 ("passports shall be
granted to them to secure their return to their own country."); Treaty of Amity and Commerce,
Oct. 8, 1782, United States-Netherlands, art. XVI, 8 Stat. 32, 42, T.S. No. 249. at 11 ("for their
free and safe passage from thence, and to returne, each one to his own country.").

224. Treaty of Amity and Commerce, April 3, 1783, United States-Sweden, art. V. 8 Stat. 60,
62, T.S. No. 346, at 3. See also, Treaty of Amity and Commerce, Oct. 8, 1782, United States-
Netherlands, art. IV, 8 Stat. 32, 34, T.S. No. 249, at 3 ("no one shall be molested in regard to his
worship.").

225. This protective jurisdiction would have been quite important because the practical effect
of the $500.00 amount in controversy limitation upon the circuit courts' alienage jurisdiction was
to exclude virtually all tort suits. See supra note 168 and accompanying text.
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pediment to the Recovery of the full value in Sterling Money of all
bona fide Debts heretofore contracted. ' 226 During the period before the
creation of a national federal government, British creditors found it dif-
ficult to recover debts, notwithstanding the treaty.22 A large aggregate
amount of these debts were for individual sums of less than five hun-
dred dollars, and the Judiciary Act's five hundred dollar limit almost
certainly was designed to force British creditors into hostile state
courts.228 This scheme would have gone for naught if section 1350 had
been drafted without a "torts only" limitation.

4. State Court Jurisdiction

A careful construction of the Alien Tort Claim Act must also take
into account the role of state courts. Under the plan of the Constitu-
tion, the federal trial courts have a limited jurisdiction that supple-
ments the concurrent general jurisdiction of the state courts .2 2  Consis-
tent with this plan, the state courts are presumed to have jurisdiction
over any cause of action unless there is a clear congressional directive
to the contrary or a clear incompatibility between federal interests and
state court adjudication.230 The first Congress recognized this funda-
mental principle by expressly providing that the district courts' juris-
diction under the Alien Tort Claim Act is "concurrent with the courts
of the several States."231 Although these words were eliminated in sub-
sequent codifications of the Act, the codification process indicates con-
gressional approval of continuing state court jurisdiction. 232

226. Definitive Treaty of Peace, Sept. 3, 1783, United States-Great Britain, 8 Stat. 80, T.S.
No. 104.

227. See Casto, supra note 115, at n.82 and n.87.
228. See id. at n.83.
229. Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473, 477-78 (1981); Claflin v. House-

man, 93 U.S. 130, 135-40 (1876). See also THE FEDERALIST No. 82 (A. Hamilton); Friendly, The
Historic Basis of Diversity Jurisdiction, 41 HARv. L. REv. 483, 488 (1928) (noting discussions of
concurrent jurisdiction in the state ratification conventions).

230. Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. at 477-78; Charles Dowd Box Co. v.
Courtney, 368 U.S. 502, 507-08 (1962); Claflin v. Houseman, 93 U.S. at 136.

231. Judiciary Act § 9. See also Testa v. Katt, 330 U.S. 386, 389-90 (1947).
232. See supra note 4. Both before and after the Judiciary Act's passage, the state courts

provided criminal sanctions for violations of the law of nations. Respublica v. de Longchamps, 1
U.S. (I Dali.) 111 (1784) (discussed supra notes 134-49 and accompanying text); The Van
Berckel Case (N.Y. Mayor Ct. 1785) (discussed supra notes 151-53 and accompanying text);
Respublica v. Cohbett, WHARTON'S STATE TRIALS, supra note 67, at 322 (1797). See also Letter
From Secretary of State James Madison to Governor McKean of Pennsylvania (May 11, 1802)
(recognizing state court jurisdiction to punish attack on the home of Spanish ambassador), noted
in 4 MOORE, supra note 99 at 627.
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In some situations, the national government's plenary power over
foreign affairs may pre-empt state substantive law233 or justify the cre-
ation of federal common law binding on the states.2 3 ' Nevertheless, the
Supreme Court has never suggested that, in the absence of implement-
ing legislation,23 5 considerations of foreign policy pre-empt state court
subject matter jurisdiction. 28 The logical conclusion in view of the gen-
eral presumption of concurrent jurisdiction and the codification of sec-
tion 1350 is that the states have concurrent jurisdiction over all cases
arguably within the statute.37 Even if the federal courts or Congress
desired to deprive the state courts of jurisdiction, the implementation of
this decision would be difficult. State trial courts, unlike federal trial
courts, have an unlimited general jurisdiction. Cases in state court
therefore can appear as simple transitory tort actions governed by for-
eign domestic law. The plaintiff need never mention the law of nations
and it is not reasonable to expect defense attorneys to make a serious
effort to establish that their client's conduct violated the law of nations.
Under these circumstances it is difficult to conceive of a workable rule
that would provide the state courts with meaningful guidance on how
to distinguish ordinary transitory torts from torts committed in viola-
tion of the law of nations.238

Concurrent state court jurisdiction in cases affecting foreign relations is not simply an histori-
cal anomaly. In 1976, the district courts were vested with jurisdiction over suits against foreign
sovereigns. 28 U.S.C. § 1350 (1982). At the same time, Congress decided that the state courts
should retain their general concurrent jurisdiction over these suits. See H.R. REP. No. 1487. 94th
Cong., 2d Sess. 13 (1976), reprinted in 1976 US. CODE CONG. & AD. NEWS 6604, 6611. Cf. 28
U.S.C. § 1441(d) (1982) (providing for removal from state courts of suits against foreign
sovereigns).

233. Zschernig v. Miller, 389 U.S. 429 (1968). See also Hines v. Davidowitz, 312 U.S. 52
(1941).

234. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 426-27 (1964).
235. See, e.g., 28 U.S.C. § 1351 (1982) (district courts' "exclusive" jurisdiction over suits

against consuls, vice counsuls, and members of diplomatic missions).
236. In Zschernig v. Miller, 389 U.S. 429, 433 (1968), the Court stated:

State courts, of course, must frequently read, construe, and apply laws of foreign nations.
It has never been seriously suggested that state courts are precluded from performing
that function, albeit there is a remote possibility that any holding may disturb a foreign
nation-whether the matter involves commercial cases, tort cases, or some other type of
controversy.

237. See HENKiN, supra note 79, at 479-80 n.64. See also Moore, supra note 41, at 291-92.
238. Alexander Hamilton pointed out this problem in THE FEDERtALtSr No. 80. See infra

notes 306-11 and accompanying text. The problem could be resolved simply by barring the state
courts from trying any transitory tort action arising out of incidents involving aliens in foreign
countries or perhaps by barring state court jurisdiction over such actions if the defendant is a
foreign official. Cf THE FEDERAuST No. 80, at 536 (A. Hamilton), quoted In infra note 311. But
surely such procrustean measures should come from the Congress rather than the federal courts.
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The availability of state courts to try claims arguably within sec-
tion 1350 means that a narrow construction of the Act will not limit
the adjudication of aliens' claims. Because the excluded cases may still
be filed in state court, a narrow construction would vest the state courts
with initial and perhaps final responsibility239 for shaping the course of
litigation implicating foreign relations. To ensure the federal courts'
participation in the development and application of legal principles per-
tinent to aliens' claims, a national forum should be available for
adjudication. 40

IV. THE ALIEN TORT CLAIM ACT TODAY

The language, legislative history, and general eighteenth century
background of the Alien Tort Claim Act all suggest a liberal construc-
tion of the statute. Of perhaps greater importance in the case of a stat-
ute nearly two hundred years old, contemporary policy considerations
also support a liberal construction. Moreover, these considerations are
equally pertinent to the Congress's constitutional authority to enact
section 1350. Most of the policy issues were ably adduced during the
formation of our republic. Insofar as one subscribes to historical ap-
proaches to statutory241 and constitutional242 construction, the Framers'
thoughts are quite relevant. In addition, the wisdom of their thoughts
on federalism and foreign affairs has not diminished with the passage
of time.

A. An Introduction to the Constitutional Issue

There can be no constitutional objection to federal jurisdiction
over most cases that might fall within the scope of section 1350. The
alienage clause of the Constitution authorizes federal jurisdiction over
all aliens' tort claims against one of the "[United] State[s], or the Citi-
zens thereof.' 243 But most of the cases recently filed under the statute

There is, of course, no such act of Congress.
239. For example, if a state judgment turns on the application of the domestic law of a foreign

country, 28 U.S.C. § 1257 (1982) appears to preclude Supreme Court review.
240. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427 n.25 (1964) (§ 1350 "indi-

cat[es] a desire to give matters of international significance to the jurisdiction of federal institu-
tions."). Accord Filartiga v. Pena-Irala, 630 F.2d 876, 878, 885 (2d Cir. 1980).

241. See supra note 115 and accompanying text.
242. See Powell, The Original Understanding of Original Intent, 98 HARV. L. REv. 885

(1985). Compare Sandalow, Constitutional Interpretation, 79 MICH. L. REV. 1033 (1981) with J.
CHOPER. JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS xvii-xviii (1980).

243. U.S. CONST. art. III, § 2. In Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480,

[Vol. 18:467



FEDERAL COURT TORT JURISDICTION

have been suits between aliens,2" and long-standing precedent indi-
cates that these suits do not fall within the alienage clause.245 However,
these suits between aliens are clearly cases within the Constitution's
"arising under" clause to the extent that the aliens' causes of action are
created by a federal statute or a treaty of the United States,246 federal
common law,2 4  or customary international law .24

The constitutional problem arises when an alien files suit against
another alien under section 1350 and foreign domestic law provides the
applicable rules of decision. Because there are substantial objections to
causes of action created by United States domestic law249 and interna-
tional law,25° foreign domestic law frequently may be the only basis for
a recovery. The fundamental objection to federal jurisdiction over such
foreign domestic causes of action stems from the fact that federal
law-the law of nations or treaties of the United States-is not rele-
vant to the litigation except to establish the federal court's subject mat-
ter jurisdiction. The disposition of the alien's claim is determined en-
tirely by reference to the law of a foreign country. The Supreme Court,

492 n.18 (1983), the Court indicated that the alienage clause requires only minimal diversity.
244. See supra note 6.
245. Hodgson v. Bowerbank, 9 U.S. (5 Cranch) 303 (1809). Accord Verlinden B.V. v. Central

Bank of Nigeria, 461 U.S. 480, 492 (1983). See infra note 272 and accompanying text.
246. The Constitution expressly refers to "Cases . . . arising under . . . the Laws of the

United States, and Treaties made." U.S. CoNsr. art. III, § 2.
247. Illinois v. City of Milwaukee, 406 U.S. 91 (1972). See also Textile Workers Union v.

Lincoln Mills, 353 US. 448 (1957).
248. Customary international law is considered to be a type of federal common law. See gen-

erally Henkin, International Law as Law in the United States, 82 MicH. L REV. 1555 (1984). A
cause of action created by international law therefore falls within the district courts' general fed-
eral question jurisdiction. See Illinois v. City of Milwaukee, 406 US. 91 (1972) (federal common
law of water pollution); Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957) (federal
common law of collective bargaining agreements). Although the Supreme Court lacks the final
authority generally associated with federal common law, the Court's pronouncements regarding
international law nevertheless are binding upon the states. See Banco Nacional de Cuba v. Saba-
tino, 376 U.S. 398 (1964), as discussed in Henkin, International Law as Law in the United
States, 82 Mic L. REv. 1555, 1559-61 (1984); RESTATEIENT oF FOREIGN RELATiONS LAw OF
THE UNITED STATES (REVISED) § 131 reporter's note 3 (Tent. Draft No. 6, 1985). Given the
Supreme Court's authority to find and declare principles of international law binding upon state
courts, the Constitution must be interpreted as extending the judicial power of the United States
to cases involving international law issues. See RESTATEIENT OF FOREIGN RELATIONS LAW OF
THE UNITED STATES (REviSED) § 131 reporter's note 4 (Tent. Draft No. 6, 1985); Moore, supra
note 41, at 291-97. Accord Filartiga v. Pena-Irala, 630 F.2d 876, 885-86 (2d Cir. 1980); Handel
v. Artukovic, 601 F. Supp. 1421, 1426 (C.D. Cal. 1985). Assuming the well.pleaded complaint
requirement is satisfied, see supra note 31, there is no reason to construe the congressional grant
of general federal question jurisdiction more narrowly than the Constitution.

249. See supra notes 58-104 and accompanying text.
250. See supra notes 43-57 and accompanying text.
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however, has always analyzed the Constitution's "arising under" clause
in terms of whether the merits of a particular case turn at least in part
upon federal law.251

B. The Theory of Protective Jurisdiction

Constitutional authority for a grant of jurisdiction to try aliens'
claims created by foreign law is justifiable under a theory of protective
jurisdiction.2 52 This concept is generally associated with Professors
Wechsler and Mishkin.25 a Professor Wechsler argued in his seminal ar-
ticle that congressional authority to legislate rules of decision for a case
includes authority simply to vest the federal courts with jurisdiction
over the case and leave the rules of decision to state law.25 Professor
Mishkin subsequently suggested an additional limitation upon the
courts' protective jurisdiction: He argued that where Congress has an
articulated and active federal policy regulating a field, such as bank-
ruptcy or national labor relations, "the 'arising under' clause of article
III apparently permits the conferring of jurisdiction on the national
courts of all cases in the area-including those substantively governed
by state law."255

Although the Supreme Court has yet to consider the merits of the

251. See Smith v. Kansas City Title & Trust Co., 255 U.S. 180 (1921) ("arising under"
clause encompasses state causes of action in which recovery is premised upon violation of federal
law); American Well Works Co. v. Layne & Bowler Co., 241 U.S. 257 (1916) ("arising under"
clause encompasses federal causes of action). See generally Cohen, The Broken Compass: The
Requirement that a Case Arise "Directly" Under Federal Law, 115 U. PA. L. REV. 890 (1967);
Mishkin, The Federal "Question" in the District Courts, 53 COLUM. L. REv. 157 (1953). The
Court continued this custom in Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480 (1983),
holding that "a suit against a foreign state under [the Foreign Sovereign Immunities Act of 19761
necessarily raises questions of substantive federal law at the very outset, and hence clearly 'arises
under' federal law, as that term is used in Article III." Id. at 493 (emphasis added).

252. Because the general theory of protective jurisdiction has been ably presented elsewhere, a
detailed reiteration would be superfluous. See generally Brown, Beyond Pennhurst-Protective
Jurisdiction, the Eleventh Amendment, and the Power of Congress to Enlarge Federal Jurisdic-
tion in Response to the Burger Court, 71 VA. L. REv. 343 (1985); Note, supra note 122.

253. See Mishkin, supra note 251, at 184-96; Wechsler, Federal Jurisdiction and the Revi-
sion of the Judicial Code, 13 LAW & CONTEMP. PROBS. 216, 224-25 (1948). See also HART &
WECHSLER, supra note 4, at 866-70, 415-18.

254. Wechsler, supra note 253, at 224-25. ("A grant of jurisdiction is, in short, one mode by
which the Congress may assert its regulatory powers.").

255. Mishkin, supra note 251, at 192. The differences between Professor Wechsler's formula-
tion and Professor Mishkin's formulation are discussed in Brown, Beyond Pennhurst-Protectlve
Jurisdiction, the Eleventh Amendment, and the Power of Congress to Enlarge Federal Jurisdic-
tion in Response to the Burger Court, 71 VA. L. REv. 343, 375-79 (1985).
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Wechsler/Mishkin thesis,2 56 Justice Frankfurter challenged the theory
in his dissenting opinion in Textile Workers v. Lincoln Mills.0 7 He
noted that article III embodies a compromise of state and federal inter-
ests and was drafted as a limitation on the federal courts' jurisdic-
tion.258 To Justice Frankfurter, the appropriate constitutional scope of
protective jurisdiction was exhausted by express constitutional provi-
sions like article III's diversity clause.25 9 He concluded that an adop-
tion of the Wechsler/Mishkin theory would eliminate most of the Con-
stitution's restraints on Congressional power to enlarge the federal
courts' jurisdiction. 260

1. Drafting the Constitution

Justice Frankfurter's general criticism of protective jurisdiction
loses much of its force when one focuses on the proper scope of section
1350. A protective jurisdiction over cases implicating United States re-
lations with foreign countries is both desirable and constitutionally
permissible.

There is no doubt that the delegates to the Constitutional Conven-
tion in Philadelphia were concerned about the nation's ability to make
and implement foreign policy in an effective manner. Edmund Ran-
dolph opened the Convention deliberations by detailing the need for
more extensive national authority over matters affecting foreign rela-
tions.2 6' Alexander Hamilton and James Madison also sought to en-
hance the national government's control over foreign affairs.2 0 2 During

256. In Verlinden B.V. v. Central Bank of Nigeria, 647 F.2d 320 (2d Cir. 1981), the court of
appeals held that cases within the Constitution's "arising under" clause must involve substantive
federal law. On appeal, the Supreme Court did not address the theory of protective jurisdiction
but reversed on the ground that the case involved substantive federal law. 461 U.S. 480 (1983).

In Mailloux v. Mailloux, 554 F.2d 976, 977 (9th Cir. 1977), (citing HART & WECHEtR),
rev'd on other grounds, 434 U.S. 236 (1978) (deciding jurisdiction on basis of statutory rather
than constitutional construction), the court relied upon a theory of protective jurisdiction in a suit
between a citizen of Guam and a citizen of West Virginia. See also Ives v. W.T. Grant Co, 522
F.2d 749 (2d Cir. 1975) (upholding protective jurisdiction without discussing the issue), noted In
Note, 89 HARV. L. REV. 998, 1001 n.31 (1976); Americana of Puerto Rico, Inc. v. Kaplus. 368
F.2d 431 (3d Cir. 1966), cert. denied, 386 U.S. 943 (1967) (protective jurisdiction for cases in-
volving citizens of Puerto Rico).

257. 353 U.S. 448, 469-84 (1957) (Frankfurter, J., dissenting).
258. Id. at 474.
259. Id. at 475.
260. Id. at 474.
261. 1 FARRAND'S RECORDS, supra note 147, at 24-25 (McHenry's notes of Randolph's

Speech).
262. Id. at 304, 316.
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the Convention's initial considerations, the delegates agreed "that the
jurisdiction [of the federal courts] shall extend to all cases arising
under the Natl laws: And to such other questions as may involve the
Natl peace & harmony. '263 This provision was intended to establish
general principles that would be fleshed out as the actual words of the
Constitution were drafted.264 A Committee of Detail composed of John
Rutledge, Edmund Randolph, Nathaniel Gorham, Oliver Ellsworth,
and James Wilson was designated to bring in a draft of the
Constitution.

2 65

The available records of the Committee of Detail are sparse. An
early draft of article III, written by Randolph with emendations by
Rutledge,26 6 would have extended the federal judicial power "to such
other cases, as the national legislature may assign, as involving the na-
tional peace and harmony . . . [including] disputes, in which subjects
or citizens of other countries are concerned & in Cases of Admiralty
Jurisdn. ' '26 7 This draft clearly would have permitted suits between for-
eigners to be filed in federal courts without regard to the source of the
applicable rules of decision.

Another and presumably subsequent draft of article III, written by
Wilson with emendations by Rutledge, 8 extended federal judicial
power to "all Cases arising under Laws passed by the Legislature of
the United States; to all Cases affecting Ambassadors other public
Ministers & Consuls . . . to all Cases of Admiralty and Maritime
Jurisdiction; to Controversies . . . between a State or the Citizens
thereof and foreign States, Citizens or Subjects."26 9 This was the lan-
guage reported from the committee to the general Convention. 27 0 The
Convention subsequently expanded the Committee's "arising under"
language to include "all cases both in law and equity arising under this
Constitution and the laws of the United States, and treaties made or

263. 2 FARRAND'S RECORDS, supra note 147, at 39, 46. For an earlier and similar version of
this language, see I FARRAND'S RECORDS at 223-24, 232.

264. 1 FARRAND'S RECORDS, supra note 147, at 238 (Yates's notes of Randolph's
observations).

265. 2 FARRAND'S RECORDS, supra note 147, at 85, 97 (Convention Journal).
266. See id. at 137 n.6.
267. Id. at 146-47. The draft describes the Supreme Court's proposed jurisdiction and autho-

rizes the Congress to assign cases within that jurisdiction to lower federal courts.
268. Id. at 163 n.17.
269. Id. at 172-72. Like the Randolph/Rutledge draft, see supra note 266, the Wilson/Rut-

ledge draft defined the Supreme Court's jurisdiction and authorized the Congress to assign these
cases to lower federal courts. Id.

270. Id. at 186.
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which shall be made under their authority. ' 271 The amended language
eventually became, with only a few changes in style, part of the
Constitution.

In a series of early cases, the Supreme Court used a plain meaning
analysis to hold that the alienage clause did not include suits between
aliens2 72 There is, however, no evidence other than the literal or plain
meaning of the words themselves to indicate that the exclusion was a
conscious decision. Indeed, some delegates to the Convention appar-
ently thought that the judicial power under the Constitution extended
to all cases in which at least one foreigner is a party.27 3

2. The National Government's Plenary Power Over Foreign Affairs

The intendment of the Constitution is to vest the national courts
with a quite broad jurisdiction over causes implicating foreign affairs.
Experience under the Articles of Confederation clearly demonstrated
the error of leaving any aspect of foreign relations to the sole control of
the states. In the Federalist Papers, James Madison summarized the
plan of the Constitution with respect to foreign affairs by stating, "If
we are to be one nation in any respect, it clearly ought to be in respect
to other nations.127 4 This one-nation idea has become a central tenet of

271. Id. at 576 (proceedings of Convention referred to the Committee of Style and Arrange-
ment). The available records on the purposes of the expansion are uninformative. See id. at 428
("both in law and equity"); Id. at 430 ("arising under the Constitution"); Id. at 431 ("passed by
the Legislature" eliminated); id. ("treaties made. . . ").

272. Hodgson v. Bowerbank, 9 U.S. (5 Cranch) 303, 304 (1809) (Marshall, CJ., Turn to the
article of the Constitution. . . .The words of the Constitution were found to be 'between a state,
or the citizens thereof, and foreign states, citizens or subjects.' "). Accord Montalet v. Murray, 8
U.S. (4 Cranch) 46 (1807); Mossman v. Higginson, 4 U.S. (4 DalI.) 12 (1800). See generally
Mahoney, A Historical Note on Hodgson v. Bowerbank, 49 U. CH. L Rav. 725 (1982). Hodgson
was reaffirmed in Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 491-92 (1983).

273. Oliver Ellsworth, who was a member of the Committee of Detail, apparently thought this
was the case when he drafted the Judiciary Act. See supra notes 166 & 173-76 and accompany-
ing text. Other delegates seemed to agree. See infra text accompanying note 311 (Alexander
Hamilton); 3 ELLIOT's DEBATES, supra note 107, at 527 (George Mason notes that the Constitu-
tion's alienage clause extended federal jurisdiction to "disputes between two Frenchmen"); infra
note 300 (Edmund Randolph); 3 THE LITERARY DIARY oF EZRA STILES 294 (F. Dexter d. 1901)
(Abraham Baldwin states that the Supreme Court's jurisdiction was to extend to "appellate
Causes between subjects of foreign. . .States."). See also infra note 300 (James Madison).

274. THE FEDERALIST No. 42, at 279 (J. Madison). See also Id. No. 44, at 299 (J. Madison);
id. No. 45, at 313 (J. Madison); id. No. 63, at 423 (J. Madison). At the Virginia Ratification
Convention Madison spoke extensively on the need for a national judiciary to adjudicate cases
affecting foreign relations. 3 ELLIOT'S DEBATES, supra note 107, at 530-36. Madison's thoughts on
foreign relations undoubtedly were influenced by the Marbois Affair. See Letter from James
Madison to James Monroe (Nov. 27, 1784) ("Nothing seems to be more difficult under our new
Governments, than to impress on the attention of our [state] Legislatures a due sense of those
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constitutional law governing foreign relations.17 5

The reasons for consolidating foreign relations power in one na-
tional government are as self-evident today as they were in 1789 after
only a few years of experience under the Articles of Confederation. No
constitutional scholar in the history of the United States has been bet-
ter qualified to address this issue than John Jay.276 In Federalist No. 3,
he presented his thoughts on the need for a national judiciary to resolve
questions related to "treaties and articles of treaties, as well as the law
of nations. ' 27 7 Jay was concerned about the structural problems caused
by leaving the adjudication of cases implicating foreign affairs to a "va-
riety of independent courts and judges appointed by different and inde-
pendent Governments."2 18 Even if the states acted from the best of mo-
tives, a governmental structure vesting the individual states with
significant authority over foreign relations inevitably would lead to con-
flicting decisions on the same issues. Implementation of a particular
policy within the United States would be difficult, and the result would
certainly be confusing to foreign states.279

Jay was equally concerned with the quality of state judicial deci-
sionmaking. 280 He predicted that a national judiciary would be more

duties which spring from our relation to foreign nations."), reprinted in 8 MADISON'S PAPERS,
supra note 143, at 157.

275. United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). Accord Zschcrnig v.
Miller, 389 U.S. 429 (1968); United States v. Pink, 315 U.S. 203 (1942); Hines v. Davidowitz,
312 U.S. 52 (1941); United States v. Belmont, 301 U.S. 324 (1937). See generally HENKIN,
supra note 79, ch. IX.

276. Prior to writing THE FEDERALIST No. 3, Jay had been ambassador to Spain, co-negotia-
tor of the peace treaty concluding the Revolutionary War, and Secretary of the United States for
the Department of Foreign Affairs during the last five years of the Confederacy. He subsequently
served as the first Chief Justice of the United States. See R. MORRIS, JOHN JAY THE NATION AND
THE COURT (1967).

277. THE FEDERALIST No. 3, at 15. Jay probably wrote THE FEDERALIST No. 3 with the
Marbois Affair in mind. As Secretary of the United States for the Department of Foreign Affairs,
he had been deeply involved in negotiations over the affair. Numerous letters to and from Jay are
collected in I DIPLOMATIC CORRESPONDENCE 1783-87, supra note 143, at 139-484. See also Let-
ter from John Jay to Thomas Jefferson (Sept. 14, 1785), reprinted in 8 JEFFERSON'S PAPERS,
supra note 134, at 518-20.

278. THE FEDERALIST No. 3, at 15. See also Chisholm v. Georgia, 2 U.S. (2 Dal.) 419, 474
(1793) (Jay, C.J.).

279. The problem was aptly described in 1784 by a state court: "As a nation they [i.e., the
thirteen original states] must be governed by one common law of nations; for on any other princi-
ple how can they act with regard to foreign powers; and how shall foreign powers act towards
them?" Rutgers v. Waddington (N.Y. Mayor's Ct. 1784) (Duane, C.J.,), reprinted In I HAMIL-
TON'S LAW PRACTICE, supra note 72, at 393, 405.

280. THE FEDERALIST No. 3, at 15-17. See also Chisholm v. Georgia, 2 U.S. (2 DalI.) 419,
474 (1793) (Jay, C.J.).
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competent than the various state judiciaries to resolve cases affecting
foreign affairs. The best attorneys would be attracted by the prestige of
a national appointment, so that the President would "have the widest
field for choice, and never experience that want of proper persons,
which is not uncommon in some of the States."2 8 ' In addition, federal
judges would be less susceptible to local prejudices and more likely to
decide cases from a national perspective. 2 2 Jay applauded "[t]he wis-
dom of the Convention in committing such questions to the jurisdiction
and judgment of courts appointed by, and responsible only to one na-
tional Government." 283

Jay's discourse on the comparative qualities of the state and fed-
eral judiciaries is echoed in contemporary debate.28' Because careless
generalizations are quite unfair to countless able judges, one enters the
thicket of this debate with great trepidation. Nevertheless, a number of
contemporary practical considerations support Jay's predictions at least
with respect to federal and state trial judges.28 5 Professor Neuborne has
adduced a number of institutional advantages that federal trial judges
have over their state counterparts. 2 6 Because federal trial judges are
comparatively few in number,287 it should be easier to maintain a

281. THE FEDERALIST No. 3, at 15.
282. Id. at 15-17. In advocating ratification of the Constitution in Connecticut, Oliver Ells-

worth censured the states' parochial attitudes towards foreign policy. 3 JENSEN'S DocutENTARY
HISTORY, supra note 73, at 544-45. See also LANDHOLDER 11 142-43 (1787), reprinted in EsssAvs
ON THE CONSTITUTION OF THE UNITED STATES (P. Ford ed. 1892) (earlier essay written by Ells-
worth). Like Jay, Ellsworth was deeply concerned that state judges deciding national issues might
be unduly influenced by local considerations. "Judges who owe their appointment and support to
one state, will be unduly influenced, and not reverence the laws of the union." LANDHOLDER V. at
159.

283. THE FEDERALIST No. 3, at 15. See also THE FEDERALIST No. 4, at 45 (J. Jay).
284. The definitive contemporary argument that federal judges are superior to state judges is

Professor Neuborne's. See The Myth of Parity, 90 HARe. L REV. 1105 (1977). Others have
rushed to the defense of the state judiciaries. See Fischer, Institutional Competency: Some Reflec-
tions on Judicial Activism in the Realm of Forum Allocation Between State and Federal Courts,
34 U. MIAMI L. REv. 175 (1980); Solime & Walker, Constitutional Litigation In Federal and
State Courts: An Empirical Analysis of Judicial Parity, 10 HASTINGS CONST. LQ. 213 (1983).
Federal judges have been understandably reluctant to criticize their state counterparts in print.
See Wright, In Praise of State Courts: Confessions of a Federal Judge, 11 HASTINGS CoNST. LQ.
165 (1984).

285. Most observers are reluctant to argue that there is a significant difference between fed-
eral judges and state appellate judges. See. e.g., Neuborne, supra note 284, at 1116 n.45: Bator,
The State Courts and Federal Constitutional Litigation, 22 v%1 & MARY L REV. 605, 629-31
(1981).

286. Neuborne, supra note 284, at 1121-24. See also M. RaDIsi. FEDERAL JUmsDcION:

TENSIONS IN THE ALLOCATION OF JUDICIAL POWER 2-3 (1980).
287. In 1977, Professor Neuborne reported that "[t]here are about twice as many trial judges
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higher level of quality. The federal judges generally receive a higher
salary,2 8 and the selection process for federal judges is at least margin-
ally superior. 9 Finally, all federal trial judges-unlike state trial
judges-have the assistance of judicial clerks2 0 and a comparatively
small caseload .29  Although using these factors to compare individual
judges would be ludicrous, such institutional considerations undeniably
support the conclusion that the federal trial judges' competence to han-
dle questions of international law is superior to that of their state
counterparts.

Jay's contention that federal judges would be less susceptible to
local prejudices and more likely to decide cases from a national per-
spective has also come to pass. The major consideration is the federal
judges' constitutionally guaranteed tenure.2 2 This tenure insulates fed-
eral judges from local passions, thus giving them an advantage over

in California as in the entire federal system." Neuborne, supra note 284, at 1121. In 1984, the
same statement could be made about the Texas judicial system, which had 367 state district
judges with a general trial jurisdiction, 387 county level trial judges presiding over courts of rec-
ord with a limited trial jurisdiction, and 2018 municipal court judges and justices of the peace.
TEXAS JUDICIAL COUNCIL, TEXAS JUDICIAL SYSTEM ANNUAL REPORT 19-23 (1984) [hereinafter
cited TEXAS ANNUAL REPORT]. At this time there were 495 federal district judges. ANNUAL RE-
PORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 46
(1984) [hereinafter cited US. ANNUAL REPORT].

288. Federal trial judges earned $54,000 a year in 1977, while the average state trial judge's
salary was $33,823. Neuborne, supra note 284, at 1121 n.61. In 1984 federal trial judges earned
$70,300. See Exec. Order No. 12,387, Schedule 8 n.l, 47 Fed. Reg. 44,981, 44,988 (1982); Exec.
Order No. 12456, Schedule 8 n.*, 49 Fed. Reg. 347, 360 (1984). State trial judges earned an
average salary of $55,378. 10 NATIONAL CENTER FOR STATE COURTS, SURVEY OF JUDICIAL SAL-
ARIES No. 2, at 6 (Nov. 1984).

289. See Neuborne, supra note 284, at 1122. See also R. POSNER, THE FEDERAL COURTS 29-
47 (1985). But see Fischer, supra note 284, at 185-86 n.30.

290. Although law clerks almost by definition are inexperienced, no one doubts their impor-
tance. See Symposium, Judicial Clerkships, 26 VAND. L. REV. 1123 (1973); R. POSNER, THE
FEDERAL COURTS 102-19 (1985) (a balanced discussion noting some of the drawbacks to the over-
utilization of law clerks). All federal district judges have at least one law clerk, but less than 20%
of state trial judges have one law clerk, and 60% have none. J. RYAN. A. ASHMAN. B. SALES & S,
SHANE-DUBOW, AMERICAN TRIAL JUDGES 105 (1980).

291. In 1977, 170,000 civil and criminal cases were filed in the federal district courts, and
about 600,000 cases in the California trial courts of general jurisdiction. Neuborne, supra note
284, at 1122-23 n.67. In 1984, 297,000 civil and criminal cases were filed in the federal district
courts, U.S. ANNUAL REPORT, supra note 287, at 124 & 166, and 479,000 cases were filed in the
Texas district courts with general jurisdiction. TEXAS ANNUAL REPORT, supra note 287, at 129.
Although these state courts had almost 200,000 more filings, there are about 130 fewer Texas
district judges than there are federal district judges. See supra note 287.

292. U.S. CONST. art. III, § 1. See THE FEDERALIST No. 78, at 522-30 (A. Hamilton). See
also THE FEDERALIST No. 81, at 547 (A. Hamilton criticizes state judges' lack of tenure).
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their state counterparts in deciding cases from a national perspective.2 3

In addition to institutional factors bolstering the competence of
federal judges and the Constitution's guaranty of tenure, there are sig-
nificant structural advantages to giving the federal district courts a
broad jurisdiction to try cases under the Alien Tort Claim Act. Jay
alluded to the basic problem. No matter how well-intentioned and com-
petent the state judiciaries may be, conflicting state opinions in cases
implicating foreign relations are inevitable.29' Yet there is general
agreement that the United States should present a common front in
matters of foreign relations.295 The solution to inconsistent and errone-
ous state court decisions is the quite unsatisfactory process of seeking a
writ of certiorari from the Supreme Court. The Supreme Court's
caseload inevitably will impede review. Furthermore, the Court may
lack jurisdiction to review state court determinations of foreign law. 20

Finally, the significance of having the initial trial conducted by a
federal rather than a state judge should not be overlooked. Trial judges
exercise a good deal of essentially non-reviewable discretion. 2

" In addi-
tion, if a federal trial judge errs, immediate federal review is available
in the appropriate circuit court of appeals. 2 8 If a state trial judge errs,
federal review is not available until the case winds its way through the
state appellate process and the United States Supreme Court has an

293. Experience in implementing the constitutional guarantee of equal treatment for racial
minorities is instructive. See J. BASS. UNLIKELY HEROES (1981); J. PELTASON. 58 LONELY MEN
(1961); F. READ & L. MCGOUGH, LET THEm BE JUDGED (1978). There is general agreement that
state judges lacking the protection of tenure could not have accomplished the task. See. e.g., C.
McGoWAN, THE ORGANIZATION OF JUDICIAL POWER IN THE UNITED STATES 16 (1969). The
quite different fates of two judges, one federal and one state, who ordered desegregation of public
schools are compared in Maroney, "'Averting the Flood'" Henry J. Friendly and the Jurisdiction
of the Federal Courts - Part I (pt. 1), 27 SYRACUSE L REv. 1071, 1128-29 (1976).

294. Cf. Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 497 (1983) ("Congress
deliberately sought to channel cases against foreign sovereigns . . . into federal courts, thereby
reducing the potential for a multiplicity of conflicting results among the courts of the 50 states"):
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427 n.25 (1964) (§ 1350 "refloct[s] a con-
cern for uniformity in this country's dealings with foreign nations").

295. See supra notes 274-75 and accompanying text.
296. 28 U.S.C. § 1257 (1982).
297. In Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 823-24 (1824). Chief

Justice Marshall noted the power of state trial courts to shape the course of litigation and the
resulting insecurity of an appeal to the Supreme Court on some insulated point. Id. at 822-23. See
also Bator, The State Courts and Federal Constitutional Litigation, 22 \Wb & MARY L REv.
605, 631 (1981). More recently the Court has emphasized "the benefit of a federal trial court's
role in constructing a record and making fact findings. How the facts are found will often dictate
the decision of federal claims." England v. Louisiana State Bd. of Medical Examiners, 375 U.S.
411, 416 (1964).

298. 28 U.S.C. §§ 1291, 1292 (1982).
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opportunity to consider a petition for a writ of certiorari. During this
lengthy process, an unreversed erroneous state decision is a thorn in the
side of those responsible for the conduct of foreign affairs.2 99

Jay spoke generally to the need for a federal judiciary to adjudi-
cate cases affecting foreign affairs. Others, who had attended the Con-
vention in Philadelphia, specifically addressed the extent of federal ju-
dicial power under the proposed Constitution.300 Alexander Hamilton's
thoughts stand out. In Federalist No. 80, he explained, "[it seems
scarcely to admit of controversy that the judicial authority of the
Union ought to extend . . . to all those ['causes'] which . . . relate to
the intercourse between the United States and foreign countries."101

These causes "involve the peace of the confederacy. '
9
02 Echoing Jay's

earlier essay, 03 Hamilton stated the "plain proposition, that the peace
of the whole ought not to be left at the disposal of a part."' 04 He con-

299. The case of Jackson v. People's Republic of China, 550 F. Supp. 869 (N.D. Ala. 1982),
dismissed 596 F. Supp. 386 (N.D. Ala. 1984), illustrates how the problem of delay can have a
damaging impact on foreign relations even at the federal level. A federal trial judge initially
entered a default judgment holding the Chinese government liable to pay railroad bonds issued in
1911 by the Imperial Chinese government. The Chinese government strenuously objected to the
default judgment. See generally Comment, China's Stance on Sovereign Immunity. A Critical
Perspective on Jackson v. People's Republic of China, 22 COLUM. J. TRANSNAT'L L. 101 (1983).
Although the case was eventually dismissed, during the two years between the default judgment
and the dismissal the Department of State considered the matter to be a "major irritant" in our
relations with China. N.Y. Times, Oct. 27, 1984, at 38, col. 4.

300. In the Virginia ratification debates, Madison indicated that, "The general policy of that
clause [i.e., art. Ill, § 2] is [inter alia] to prevent all occasions of having disputes with foreign
powers." 3 ELLIoT's DEBATES, supra note 107, at 530 (emphasis added). See also id. at 532. Prior
to the Constitutional Convention, Madison had written, "It seems at least essential that an appeal
should lie to some national tribunals in all cases which concern foreigners." Letter from James
Madison to Edmund Randolph (April 8, 1787), reprinted in 9 MADISON'S PAPERS, supra note
143, at 368, 370. Accord Letter from James Madison to George Washington (April 16, 1787),
reprinted in 9 MADISON'S PAPERS, supra note 143, at 382, 384. Edmund Randolph advocated
ratification and explained that one of the objects of article III, § 2

is to perpetuate harmony between us and foreign powers. The general government, having
the superintendency of the general safety, ought to be the judges of how the United
States can be most effectually secured and guarded against controversies with foreign
nations. I presume, therefore, that treaties and cases affecting ambassadors, other public
ministers, and consuls, and all those concerning foreigners, will not be considered as im-
proper subjects for a federal judiciary.

3 ELLiot's DEBATES, supra note 107, at 570-71 (emphasis added).

301. THE FEDERALIST No. 80, at 534 (A. Hamilton) (. Cooke ed. 1961). See also Id. No. 22,
at 143-44 (A. Hamilton); id. No. 82, at 555 (A. Hamilton); id. No. 83, at 568 (A. Hamilton).

302. THE FEDERALIST No. 80, at 534 (emphasis in original). Accord THE FEVERALIST No. 3,
at 14-15 (J. Jay); id. No. 4, at 18 (J. Jay).

303. See supra notes 277-83 and accompanying text.
304. THE FEDERALIST No. 80, at 535 (emphasis in original).
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cluded that the judicial power of the United States should extend to all
matters in which the national government might be accountable to for-
eign powers. 305

Hamilton, like Jay, was concerned primarily with infractions of
treaties and of the law of nations, but he expressly refused to draw a
distinction between the law of nations and domestic law. In particular,
Hamilton worried that "an unjust sentence against a foreigner, where
the subject of controversy was wholly relative to the lex loci would...
if unredressed, be an aggression upon his sovereign."300 Another result
of a strict distinction between domestic law and the law of nations
would be "the immense difficulty, if not impossibility, of a practical
discrimination between the cases of one complection and those of an-
other."307 Hamilton understood the concept of international law being
incorporated into domestic or common law and probably had this sub-
tle distinction in mind.308

Hamilton's concerns have lost none of their validity. 00 Foreign af-
fairs problems are to a significant degree inherently unforeseeable; the
existing world order provides only a spotty and rudimentary unifying
structure. Of greater importance, the United States must deal with
radically different countries and cultures around the world, and the dif-

305. Id. at 536. See also 2 ELUOT'S DEBATES, supra note 107, at 356 (speech by Hamilton in
New York ratification debates).

306. THE FEDERALIST NO. 80, at 536. Accord Hamilton's earlier Brief No. 4 in Rutgers v.
Waddington, reprinted in 1 HAMILTON'S LAW PRAcricE, supra note 72, at 353. This idea that
judicial mistreatment of foreign nationals is a violation of the law of nations was generally recog-
nized by eighteenth century American lawyers. See 2 JENSEN'S DOCUMENTARY HISTORY, supra
note 73, at 520 (James Wilson in the Pennsylvania ratification debates); 1 Op. Att'y Gen. 53. 54
(1794) (Att'y Gen. Bradford); id. at 26 (1792) (Att'y Gen. Randolph); Moxon v. The Fanny. 17
F. Cas. 942, 943 (D. Pa. 1793) (No. 9895) (argument of counsel); Letter from the American
Commissioners [Thomas Jefferson and David Humphreys] to the President of Congress (Nov. 11,
1784) (final paragraph), reprinted in 7 JEFFERSON'S PAPERS, supra note 134. at 493-98.

307. THE FEDERALIST No. 80, at 536.
308. In the great pre-Constitution case of Rutgers v. Waddington Alexander Hamilton fre-

quently made the point that the law of nations was applicable in a suit between private individuals
because the common law or law of the land adopts the law of nations. See I HAm,=LrON's LAW
PRACTICE, supra note 72, at 340 (Brief No. 2); id. at 346, 347-48 (Brief No. 3); Id. at 353 (Brief
No. 4); id. at 363, 367-68, 369 (Brief No. 6). The court agreed. Rutgers v. Vaddington (N.Y.
Mayor's Ct. 1784), reprinted in I HAMtILTON'S LAW PRAC, supra note 72, at 392, 393. In
1794, Hamilton restated his understanding. To Defence No. XX (Camillus No. 20), reprinted In
19 THE PAPERS OF ALEXANDER HAMILTON 329, at 342 (H. Syrett ed. 1973).

309. AMERICAN LAW INSTITUTE, STUDY OF THE DVISION OF JURISDICTION BETWEEN STATE
AND FEDERAL COURTS 108 (1969); H. FRIENDLY. FEDERAL JURISDICTION. A GENERAL VIEW 149-
50 (1973); Currie, The Federal Courts and the American Law Institute, Pt. I, 36 U. CI. L REV.
I, 9-10 (1968). See also Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 783 (D.C. Cir. 1984)
(Edwards, J., concurring), cert. denied, 105 S. Ct. 1354 (1985).
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ficulty of this task is exacerbated by our nation's global presence.
When the foibles and outright follies of human nature are added to the
formula, no one can predict the result. Within a comparatively brief
timespan, different United States administrations representing different
perspectives may adopt quite different policies. Similarly, even a con-
sensus of perceived national interest may change over a period of time.
Given the inherently amorphous, unforeseeable, and uncontrollable na-
ture of foreign affairs, an ideal federal constitution would be drafted in
broad terms that place no arbitrary limits upon national authority over
matters implicating foreign affairs.310 As Hamilton concluded, "So
great a proportion of the cases in which foreigners are parties involve
national questions, that it is by far most safe and most expedient to
refer all those in which they are concerned to the national
tribunals."311

3. Countervailing State Interest

When opponents of the Constitution objected that "[ihe judiciary
of the United States is so constructed and extended, as to absorb and
destroy the judiciaries of the several states," 312 Oliver Ellsworth re-
sponded to this criticism by explaining that the federal judicial power
"extends only to objects and cases specified, and wherein the national
peace or rights, or the harmony of the states is concerned, and not to
controversies between citizens of the same state."313 As Ellsworth's re-

310. The only appropriate justification for limiting national authority in this area would be the
protection of individuals and the protection of the individual states' authority over matters left to
the states. See HENKIN, supra note 79, ch. IX, at 245-47 and ch. X. The former justification is
not implicated by the Alien Tort Claim Act -if anything, § 1350 facilitates the vindication of
individual rights-and the latter has at best only an attenuated significance.

311. THE FEDERALIST No. 80, at 536 (emphasis original). Accord 1 FARRAND'S RECORDS,
supra note 147, at 304 (Hamilton's outline of his speech to the Convention). Hamilton also justi-
fied a federal admiralty jurisdiction on the basis that admiralty cases "so commonly affect the
rights of foreigners, that they fall within the considerations which are relative to the public
peace." Id. at 538. Accord I FARRAND'S RECORDS 124 (Madison's Notes of Wilson's speech).

312. Mason, The Objections of the Hon. George Mason to the proposed Federal Constitution
(1787), reprinted in PAMPHLETS ON THE CONSTITUTION OF THE UNITED STATES 329-30 (P. Ford
ed. 1888).

313. 0. Ellsworth, LANDHOLDER VI (1787), reprinted in ESSAYS ON THE CONSTITUTION OF
THE UNITED STATES 164 (P. FORD ed. 1892). Accord THE FEDERALIST No. 80, at 560, 561-62 (A.
Hamilton); 3 ELLIOT'S DEBATES, supra note 107, at 554 (John Marshall); Iredell, ANSWERS TO
MR. MASON'S OBJECTIONS TO THE NEW CONSTITUTION, RECOMMENDED BY THE LATE CONVENTION

(1788), reprinted in PAMPHLETS OF THE CONSTITUTION OF THE UNITED STATES 333, 343 (P. Ford
ed. 1888). See generally Frank, Historical Bases of the Federal Judicial System, 13 L. & CON-
TEMP. PRoas. 3, 22-28 (1948); Friendly, The Historic Basis of Diversity Jurisdiction, 41 HARV. L.
REv. 483 (1928).
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ply suggests, the essential compromise regarding federal judicial power
dealt with cases involving state citizens. This gives historical legitimacy
to an argument that article III's diversity clause is an exhaustive provi-
sion for federal jurisdiction over cases involving state citizens. But there
is no evidence of any historical jurisdictional compromise with respect
to suits involving aliens. In fact, available evidence suggests that some
of the leading Federalist proponents of the Constitution assumed that
article III encompasses all suits in which an alien is a party.31'

Thus, although Justice Frankfurter was correct when he argued
that the general theory of protective jurisdiction is inconsistent with the
traditional view of article III as a compromise of state and federal in-
terests,315 his historical compromise objection is not relevant to the
Alien Tort Claim Act.316 Any objections to protective jurisdiction over
suits by aliens must therefore be founded on prudential considerations
or on the plain meaning of article III's "arising under" and alienage
clauses. There is little practical basis, however, for a doctrine mandat-
ing exclusive state jurisdiction over cases involving disputes between
aliens and governed by foreign domestic law. The incidents giving rise
to this type of suit do not occur within a state, the parties are not citi-
zens of a state, and state law is not being administered. The only state
connection to the suit is the residence of one or more of the parties at
the time of filing the suit.3 17

The plain meaning objection proves to be equally weak. The early
Supreme Court cases applying the plain meaning rule to the alienage
clause do not contain even a hint that the intendment of the alienage
clause was to protect state interests 318 Turning to the plain meaning of
the "arising under" clause, it has been suggested that "it is difficult to
see how a case involving only issues of state law can be thought to
'arise under' a [jurisdictional] statute which will have no bearing on

314. See supra note 273 and accompanying text.
315. See supra notes 257-60 and accompanying text.
316. The result in National Mut. Ins. Co. v. Tidewater Transfer Co., 337 US. 582 (1949),

can be justified as a protective jurisdiction case that did not involve a dispute between citizens of
the same state. Cf. HART & WECHSLER, supra note 4, at 416-17 (justifying Tidewater as a pro-
tective jurisdiction case but not presenting the analysis discussed in supra notes 312-16). The
territorial cases mentioned in supra note 256 also can be justified on this basis, 337 US. at 650-55
(Frankfurter, J., dissenting).

317. The Supreme Court has held that such residence is insufficient to justify the application
of forum law. John Hancock Mut. Life Ins. Co. v. Yates, 299 U.S. 178 (1936); Home Ins. Co. v.
Dick, 281 U.S. 397 (1930). See E. ScoLEs & P. HAY, Co~Nacr oF LAws § 3.23, at 85-87
(1982).

318. See supra note 272 and accompanying text.
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the outcome or on any issue of law or fact in the case."3 10 This criti-
cism is entitled to little weight, however, when state law is not involved.
The precise meaning of the constitutional language of the "arising
under" clause is unclear,3 20 the Supreme Court has expressly avoided
giving a restrictive construction to this language,3 2 1 and both history
and constitutional policy support a liberal construction.

In contrast to the state's interest in Alien Tort Claim litigation,
the national government has an immensely greater interest in making a
federal forum available. Although a section 1350 claim based on for-
eign domestic law is superficially nothing more than a transitory tort
action, 22 the claim nevertheless is bound to implicate United States
relations with foreign nations. For example, normative standards of in-
ternational law traditionally have been enforced against individuals by
means of implementing domestic law.323 Because torture by public offi-
cials is condemned by international law, 24 each member of the interna-
tional community is expected to implement international law by means
of appropriate criminal and civil domestic law. If the United States
wishes to participate in the worldwide implementation of international
law, 25 our national courts should be available to enforce other coun-

319. M. REDISH, FEDERAL JURISDICTION: TENSIONS IN THE ALLOCATION OF JUDICIAL POWER

63 (1980).
320. Although the framers of the Constitution almost certainly did not have protective juris-

diction in mind when they added the "arising under" clause to article IIl, this does not mean that
they sought to exclude protective jurisdiction. In subsequent years Gouverneur Morris wrote,

I believed it [the Constitution] to be as clear as our language would permit; excepting,
nevertheless, a part of what relates to the judiciary. On that subject, conflicting opinions
had been maintained with so much professional astuteness, that it became necessary to
select phrases which, expressing my own notions, would not alarm others, nor shock their
self-love; and to the best of my recollection, this was the only part which passed without
cavil.

Letter to Timothy Pickering (Dec. 22, 1814), reprinted in 1 ELLIOT'S DEBATES, supra note 107, at
506-07.

321. Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 491 n.17, 492-93 (1983).
322. In this regard, the national interest based on residency of the parties is at least equal to

any state's interest. If the parties reside in two different states, the interest of the United States is
greater than that of either state. Cf. U.S. CONST. art. III, § 2 (diversity jurisdiction).

323. See RESTATEMENT OF FOREIGN RELATIONS LAW (REVISED) § 703 comment c (Tent.
Draft No. 6, 1985).

324. See Memorandum for the United States as Amicus Curiae (1980), reprinted In 19 INT'L
LEGAL MATERIALS 585-611 (1980). See also RESTATEMENT OF FOREIGN RELATIONS LAW (RE-
VISED) § 702 (Tent. Draft No. 6, 1985).

325. The United States, as part of its formal foreign policy, seeks to assure the implementa-
tion of international human rights in foreign countries. See, e.g., U.S. DEP'T OF STATE, COUNTRY
REPORTS ON HUMAN RIGHTS PRACTICES FOR 1984, Joint Committee Print 99-6 of the Senate
Committee on Foreign Relations, 99th Cong., 1st Sess. (1985) ("A foreign policy indifferent to
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tries' civil domestic laws implementing international norms. Exclusive
state jurisdiction over these cases would vest the states with authority
to determine the extent to which the United States will participate in
foreign countries' efforts to implement international law. In addition to
this general consideration, exclusive state jurisdiction could be mischie-
vous in particular cases.326 Finally, exclusive state jurisdiction surely is
contrary to the plan of the Constitution.327

V. CONCLUSION

Cases filed under the Alien Tort Claim Act involve significant na-
tional concerns with respect to international human rights and United
States relations with foreign nations. American courts inevitably must
determine the appropriate limits of this litigation, and these limits
should be derived through a uniform national approach. If the statute
is construed narrowly, judicial power over this litigation will be left
primarily to the state courts. Instead, section 1350 and pertinent provi-
sions of the Constitution should be construed as broadly as possible to
assure the federal courts' ability to participate effectively in the limita-
tion process. The Act's language and historical purpose support a broad
construction. Furthermore, the policy considerations that animated the
framing of the Constitution and the subsequent passage of the Alien
Tort Claim Act are equally valid today, almost two hundred years
later.

APPENDIX

The original manuscript of this draft opinion by Justice Paterson is
in the Princeton University Library.1 In the opinion, he addresses the
question of whether the Constitution permits a system of federal coin-

these issues would not appeal to the idealism of Americans, would be amoral, and would lack
public support. Moreover, these are pragmatic, not utopian, actions for the United States. Our
most stable, reliable allies are democracies."). Accord, RESTATEsENT (SEcoND) OF FoREIGN RE-
LATIONS LAW § 118 reporter's notes (1965).

326. Cf. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 432 (1964) (noting the possibly
undesirable impact of a judgment upon ongoing negotiations between the United States and the
country where the incident transpired).

327. See supra notes 274-75 and accompanying text.
1. William Paterson Papers, Gen MSS (1794) (available in the Princeton University Library).

The draft opinion is published with the permission of the Princeton University Library. A tran-
script is in the New York Public Library's Bancroft Collection. 300 BAcRonr COLLECTnON 555-
75.
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mon-law crimes. Paterson served on the Court from 1793 to 1804, but
he never tried a criminal action based on federal common law. Two
factors indicate that the draft opinion was probably written in early
1794. First, Paterson notes in the third numbered sentence in the mid-
dle of the draft that, "[t]he extension of the com. law in crim cases
may be collected from former adjud, in the courts of the U. States."
Because the earliest federal common-law prosecutions occurred during
the summer of 1793a and early in 1794." Paterson's draft must have
been written at a later date. Second, in the first half of the opinion
Paterson discusses a hypothetical common-law prosecution of "a citizen
of the U.S. [who] enlist[s] in the army of G. Britain and fights agt.
France." He notes that "we have no stat. on the subject." Because
Congress enacted criminal sanctions covering this type of activity in
June, 1794,5 it is likely that Paterson wrote his draft opinion before the
summer of 1794. The opinion follows.

PATERSON'S DRAFT OPINION

To determine this question, it becomes necessary to inspect the
constn, as the powers not thereby delegated to the U. States, or prohib-
ited to the states, are reserved to the States respectively, or to the peo-
ple. Under the articles of confed-, the U. States had no powers or juris',
but such as were expressly delegated to them for the strong term, ex-
pressly, which we find in the 2d article of the confed, is omitted, no
doubt for good reasons, in the 12th article of amendm t to the constn of
the U. States [i.e., the 10th amendment]. This, however, is not the case
under the existing constn, which is an instrument of a very different
texture from that of the confedn. The latter was a league entered into
between the states, as such, and was purely federal; whereas the former
partakes of nationality, and is the work of the people as contradistin-

2. See J. O'CONNOR, WILLIAM PATERSON LAWYER AND STATESMAN 1745-1806 330 n.55
(1979). In 1798, Paterson was scheduled to try a federal common-law prosecution against a news-
paper editor for criminal libel. See J. SMITH, FREEDOM'S FTrrER: THE ALIEN AND SEDITION ACTS
AND AMERICAN CIVIL LIBERTIES 204-220 (1956). The charges, however, were dropped. See Id. at
217-20.

3. See Henfield's Case, WHARTON'S STATE TRIALS, supra note 67, at 49, discussed in supra
notes 189-97 and accompanying text.

4. United States v. Ravara, 2 U.S. (2 DalI.) 297 (1793), discussed supra note 188.
5. An Act in addition to the Act for the punishment of certain crimes against the United

States, ch. 50, § 2, 1 Stat. 381 (1794). This statute would have expired by its own terms (Id. §
10), but was continued in force by subsequent legislation. An Act to continue in force for a lim-
ited time, the Act, in addition to the Act, for the punishment of certain crimes against the United
States, ch. 5, 1 Stat. 497 (1797).
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guished from States. The const- of the U. States is sui generis; it is a
mixed thing, partly consolidated & partly federal, though in its promi-
nent features, it has more of the former than of the latter. It must be
agreed, that the United States, under the existing const, form a com-
plete, sovereign, and independent nation, to which the rights of sover-
eigns and the law of nations attach. The great and characteristic
properties of a nation, such as raising armies, fitting out navies, con-
ducting military operations by land and sea, coining money, receiving
and sending ambassadors, entering into treaties, and making war and
peace, have been deposited by the people in the general government.
The United States, and not the states individually, possess these high
and eminent powers, which enter into the very essence of national char-
acter, dignity, and sovereignty. What is a nation? Rutherforth, Vattel,
and other writers concur in defining a nation to be a body politic, or
society of men associated for the purpose of promoting their common
safety, common interests, common rights, and common welfare. What
is the language of the constitution? "We, the people of the U. States,
in order to form a more perfect union, establish justice, ensure domes-
tic tranquility, provide for the common defence, promote the general
welfare, and secure the blessings of liberty to ourselves and our poster-
ity, do ordain and establish this const- for the United States." A more
minute, detailed and perfect description of a nation can not be exhib-
ited to our view. The enumeration is complete, and embraces all the
great objects of national association. This constitution must receive a
liberal constv so as to effectuate the beneficent purposes and intention
of the framers. It emanates from the people, as well as the state consti-
tutions, and is entitled to our highest respect and warmest affection,
because it is the palladium of our public liberty, the ark of our common
safety, and the corinthian pillar of our national independence and dig-
nity. We ought, if I may use an exp- of old B. Johnson, "to adore it on
this side idolatry." Having made these preliminary remarks, we shall
proceed to the question proposed for discussion and decision. By the
• . . section of the . . . article of the consta "The judicial power shall
extend to all cases in law and equity, arising under this const-, the law
of the U. States, and treaties made or to be made under their author-
ity." Cases in law and in common law are synonymous expressions; so
used by all legal writers and so understood by all lawyers. This is also
the popular as well as the appropriate meaning of the terms. What are
cases in law arising under the const-, as distinct from cases arising
under the statutes of the U. States, and how are such cases to be tried?
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Clearly the cases are to be tried and decided by rules and principles,
which existed and were in force prior to and independent of any legisla-
tive act of Congress. As they arise under the const n, and are not oper-
ated upon or affected by any statute, they necessarily refer to some pre-
existing rule of decision, or else they cannot be decided upon at all.
What is that rule? The common law. Put any case at law or equity,
which can arise under the constn, and it must be adjudicated upon
agreeably to the maxims and principles of the common law, or of eq-
uity, according to the forum before which it is brought for determina-
tion. Let me ask, what are criminal cases at law arising under the con-
stn, as contra distinguished from criminal cases under the law of the
Un. States, and how are they to be tried? By the common law. Suppose
the U. States to be at peace with G. Britain and France, while they are
at war with each other; and that, during such a state of things, a citi-
zen of the U.S. should enlist in the army of G. Britain and fight ag t

France. This is an offence - How? By the law of nations, or, in other
words, by the common law, which comprehends the law of nations. It is
too an offence arising under the const-, as distinct from an offence aris-
ing under the law of the U. States; because we have no stat. on the
subject. How is it to be proceeded agt and punished? By indictm' at
com. law, which, on conviction annexes a sanction or penalty of a fine
and imprisonment. To evade the operation and effect of this question, it
has been urged, that cases in law and equity refer to cases of a civil
nature only; because it is a solecism to talk of crim1 cases in law and
equity. Now it is obvious to every legal mind, that cases in law compre-
hend both criminal and civil cases; and that cases in equity comprehend
civil cases only, the latter because equity has no jurij over crim mat-
ters. The expression is to be understood according to the subject, if it
refers to cases at law, then criml as well as civil cases are included.
There are no words restrictive of the legal impact of the expression,
"cases at law," so as to limit them to civil more than crim', cases, or to
criml more than civil cases. And certainly the intention of the instru-
ment will lead us to embrace the one class as well as the other; or if
either should be excluded, it must be civil cases, as it is of the utmost
moment, that crimes should be judicially investigated and punished.
The principle of self defence and preservation, which pervades nations,
as well as individuals, render the punishment of offences an indispensa-
ble requisite in every government.

Art. 7 of amendmu to the const' runs in the following words - In
suits at common law, when the value in controversy shall exceed 20
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dol, the right of trial by jury shall be preserved; and no fact, tried by a
jury, shall be otherwise re-examined in any court of the U. States, than
according to the rules of the common law -

This amendmt recognizes the com. law, and prevents the creation
and exercise of summary juris- above a certain value, to the exclusion
of juries -

The terms, cases in law, and suits at com. law, are an express
const I recognition of the existence, operation, and applicability of the
common law, in crim as well as civil cases. This subject will receive
further illustration, when we consider

2d'y. The const' references made to the com. law in the const-.
3. The extension of the com. law in crimn cases may be collected

from former adjuds in the courts of the U. States.
4. The people, who made the const-, considered the common [law]

as their inheritance.
Congress on the 14 Octb 1774, entered unanimously into a series of

resolutions, among which are the following,
xWhat is the common law -

our ancestors brought over the common law as their birth right. It
is ours by inheritance. It has from the moment of colonization down to
the present day pervaded every part of our country. It extends to every
state; it extends to, protects, and covers every individual. It is our safe-
guard, our defence, our security, and our boast. We glory in the com.
law, because our most important rights and privileges are bound up in
it. The colonists, by their deputies in congress, complained of encroach-
ments on these rights and privileges, and sought redress by petition,
remonstrance and other means; but in vain. To vindicate these rights,
arms were resorted to, our independence on and separation from the
mother country were announced to the world, and the U. States arose
like a new constel- in the political world. The people of this country
enjoyed the common law at the commencement of the revolution, dur-
ing its progress, and at its close. Do they not enjoy it still? By what act
was it lost? Does a revolution or change of government obliterate or
affect it? Surely no. For a revo5 or change of govt does not induce or
work any change in the legal system, except what may be inconsistent
with the nature, fundamental principles, or const- and frame of such
new government. The people of each state, when they formed the const,
of the state, claimed and enjoyed the benefits, privileges, and rights of
the common law; and the people of all the states, when they agreed to
and ratified the existing const- of the United States for their governmnt,
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were entitled to all the benefits of the same law. The com. law attached
to the people, whether they met partially as of a state, or generally as
of the United States. It would be strange indeed, that the common law
should extend to the people, when divided or thrown into states, and
not in the aggregate, or when collected together and consolidated into
one mass. All the parts, separately, are entitled to the common law as a
common right; but when all these parts unite, this common law is in-
stantly destroyed or lost. Was this the intention of the people, when
they adopted the const-? Is this the sound constn of the instrument it-
self. Just the reverse I take to be the true position. The revolution first,
and then the existing const- of the U. States were intended to confirm,
preserve, and perpetuate the great principles and rights resulting from
the common law; and not to impair, and still less to abolish them. The
result of the argument is, that the constn of the U. States is predicated
upon the common law; it assumes the com. law as an existing rule, and
builds upon it as such. The const- takes the com. law as its basis, and
forms the people, or rather the people by virtue of that instrument have
formed themselves, as to the great purposes therein mentioned, into one
community, or nation.

xThe law of England, we are told, is grounded upon the com. law,
particular customs, and acts of parliament. Under the words, common
law, the law of nature or reason, the revealed law of God, general cus-
toms, and the principles and maxims of the law, are included. 1 Inst.
1156. 344.a Wood's Inst. 9. In a more limited view of the subject, com.
law may be described to consist of a collection of general customs, un-
written maxims, and judicial principles, which our ancestors brought
over with them to this country, and which were common to all the sub-
jects of the realm of England, to the colonists, by them recd so far as
they were applicable, to the citizens of the respective states, and now
by virtue of the gen1 constn to the citizens of the United States, under
the same restriction of applicability.

We inherited from our ancestors, and possessed at the period of
our becoming an independent nation. The peoples of these states, both
individually and collectively, have the common law, in all cases consis-
tent with the change of our government, and the principles on which it
is founded.
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