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CONFLICTS BETWEEN THE EXPLOITATION 
OF LIGNITE AND OIL AND GAS: THE CASE 

FOR RECIPROCAL ACCOMMODATION 

Bruce Kramer* 

I. INTRODUCTION 

.As the United States moves through the 1980's, a longstanding 
but well-hidden problem is emerging that may affect the develop
ment of our national energy supplies: the incompatibility of cer
tain types of mineral development on the same acreage. A typical 
case involves a mineral estate owner attempting t.o exploit his sur
face lignite resources whose rights conflict with those of another 
mineral estate owner who is simultaneously attempting to exploit 
his oil and gas resources. This problem, which has surfaced in the 
past five years, will become particularly acute in Texas as exploita
tion of these minerals increases. Although developmental conflicts 
in mineral exploitation have appeared in various forms since the 
late 1800's, no satisfactory solution has yet been found. The com
mon law and recent statutory developments, however, suggest 
trends and innovative solutions that may provide Texas with the 
opportunity to avoid excessive delay and expense in the exploita
tion of its mineral resources. 

This article analyzes the incompatibility problem from several 
perspectives. First, it introduces the basic problems of ownership 
of minerals under Texas statutes and regulations and illustrates 
the nature of the conflict. Second, the article explores the doctrines 
of subjacent support and implied easements and discusses how 
adoption of rules relating to the interpretation of deeds or leases 
containing the phrase "oil, gas, and other minerals" can exacerbate 
or ameliorate the problem. l Third, the article relates the doctrines 
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1. Compare Moser v. United States Steel Corp., 26 Tex. Sup. Ct. J. 427 (June 8, 1953, 
pet. for rehearing pending) with Reed v. Wylie, 597 S.W.2d. 743 (Tex. 1980). 
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of subjacent support and implied easements to the problem of de
velopmental conflicts by analyzing the common law solutions to 
the problem of mutually exclusive developmental rights. Further, 
the use of surface owner consent statutes,2 enacted in several states 
to resolve developmental conflicts, are also discussed. These stat
utes give surface owners the right to veto certain types of mineral 
development under various circumstances. Several recent court de
cisions interpreting the validity of these statutes are studied. Fi
nally, this article provides recommendations for resolving develop
mental conflicts, including statutory or regulatory measures 
authorizing state involvement. 

A. Nature of the Severed Mineral Estate 

Developmental conflicts between surface mineable minerals 
and oil and gas should not arise when ownership of both resources 
is in a single entity, since that person can develop both mineral 
interests economically. In all jurisdictions, however, the owner of a 
fee simple absolute estate can sever the surface and minerals 
through the grant or reservation of either estate, thereby creating 
two independent estates. S He can also sever the mineral estate into 
different horizontal strata making independent fee simple absolute 
estates." The relationship between these estates is analogous to 
that existing between a surface mineral estate and an oil and gas 
estate. Likewise, the relationship between the owner of the right to 
extract oil and the owner of the right to extract gas on the same 

2. Refer to notes 261-83 infra and accompanying text. 
3. See generally Walker, Fee Simple Ownership of Oil and Gas in Texas, 6 TEx. L. 

REV. 125 (1928); Woodward, Ownership of Interests in Oil and Gas, 26 01110 ST. L.J. 353 
(1965). The leading Texas cases supporting severability of the surface and mineral estates 
are Humphreys-Mexia Co. v. Gammon, 113 Tex. 247, 255, 254 S.W. 296, 299 (1923); Ste
phens County v. Mid-Kansas Oil & Gas Co., 113 Tex. 160, 168, 254 S.W. 290, 292 (1923); 
Texas Co. v. Daugherty, 107 Tex. 226, 234, 176 S.W. 717, 719 (1915). 

4. I am assuming a fee simple absolute grant or reservation to simplify the analysis. 
Obviously the owner of a fee simple estate can create any of the smaller estates recognized 
in Texas, such as a fee simple determinable, in either the mineral or surface estates. See 
generally Walker, supra note 3, at 140-44. 

Mineral estates are conveyed by deed. Benge v. Scharbauer, 152 Tex. 447, 450, 259 
S.W.2d 166, 168 (1953); Mecom v. Thompson, 239 S.W.2d 847, 850 (Tex. Civ. 
App.-Galveston 1951, writ rerd n.r.e.). The parties designate the precise nature of the es
tate in the granting or reservation provisions. See, e.g., Benge, 152 Tex. at 451, 259 S.W.2d 
at 167. Unfortunately, the parties often do not foresee economically attractive veins of sur
face mineable minerals competing with oil and gas development. See Reed v. Wylio, 597 
S.W.2d at 743-51. 
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parcel is analogous. II 

B. Nature of the Mineral Easement 

In many situations the owner of a severed mineral estate can
not exploit his resources unless he also receives some interest in 
the surface. The nature and scope of that interest, an easement,O 
can be defined in the instrument creating the severed mineral es
tate:: Courts may imply an easement even when there is no express 
grant or reservation of a mineral easement when it is a necessary 
incident to the ownership of the mineral estate.s 

5. See, e.g., Guffey v. Stroud, 16 S.W.2d 527, 528 (TeL Comm'n App. 1929, opinion 
adopted) (discussing right to drill for oil where others have gas rights). 

6. An easement is an incorporeal hereditament or nonpossessory interest in land. As 
defined in the Restatement of Property, an easement is 

an interest in land in the possession of another which (a) entitles the owner of 
such interest to a limited use or enjoyment of the land in which the interest exists; 
(b) entitles him to protection as against third persons from interference in such 
use or enjoyment; (c) is not subject to the will of the possessor of the land; (d) is 
not a normal incident of the possession of any land possessed by the owner of the 
interest, and (e) is capable of creation by conveyance. 

REsTATEMENT OF PROPERTY § 450 (1944). 
A classic statement of the traditional relationship between the dominant minerol owner 

and the servient surface owner is given in Getty Oil Co. v. Royal, 422 S.W.2d 591, 593 (TeL 
Civ. App.-Beaumont 1967, writ rerd n.r.e.): 

It is elementary that the mineral lessee, insofar as the surface of land is con
cerned, possesses the dominant estate, and the lessor, or surface owner, has the 
servient estate. The mineral lessee, as the owner of the dominant estate, has the 
right to the use and possession of so much of the surface as is reasonably required 
in the operation of his mineral lease. 

See also Gulf Prod. Co. v. Continental Oil Co., 132 S.W.2d 553, 562 (1939), superseded on 
motion for rehearing, 139 Tex. 183, 188, 164 S.W.2d 488, 495 (1942). Although these c:ases 
discuss the rights of mineral lessees, the mineral lessees derived their easements from the 
severed mineral owner who received them at the time of severance. For cases describing 
mineral easements held by mineral owners, see Thomas v. Southwestern Settlement & Dav. 
Co., 132 TeL 413, 416,123 S.W.2d 290, 292 (1939); Carroll v. Roger Lacy, Inc., 402 S.W.2d 
307, 309 (Tex. Civ. App.-Tyler 1966, writ rerd n.r.e.). For a general discussion of the na
ture of the mineral easement, see Broyles, Oil and Gas Producers 11. Coal Producers: 
Planning Impacts of a Developing Judicial Policy, 15 FORUM 481 (1979); Dycus, Legislative 
Clarification of the Correlative Rights of Surface and Mineral Owners, 33 VAND. L. REv. 
871, 872-77 (1980). 

7. See, e.g., Thomas v. Southwestern Settlement & Dev. Co., 132 Tex. 413, 422. 123 
S.W.2d 290, 300 (1939); Japhet v. McRae, 276 S.W. 669, 671 (TeL Comm'n App. 1925, 
judgmt adopted) (oil belongs to owner of land on which well is located). 

Likewise, a deed severing a mineral estate can prohibit the use of the surface by the 
mineral estate owner. See, e.g., Hancock Oil Co. v. Meeker-Gamer Oil Co., 118 Cal. App. 2d 
379, 385-86, 257 P.2d 988, 992 (1953). 

8. Harris v. Currie, 142 Tex. 93, 101, 176 S.W.2d 302, 305 (1943); Eternal Cemetery 
Corp. v. Tammen, 324 S.W.2d 562, 564 (Tex. Civ. App.-Fort Worth 1959, writ rerd n.r.e.). 
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C. The Problem Scenarios 

If there is unified ownership of the surface mineable and deep 
basin minerals, no legal conflict exists. Sometimes, however, a con
flict between mutually exclusive exploitation of surface minerals 
and oil and gas resources is inevitable.9 In certain instances, only 
the oil and gas are clearly severed from the previously unified es
tate. For example, a deed may grant merely the oil and gas and 
other fugacious minerals found below the surface. Unfortunately, 
the predominant form of mineral deed language used in Texas is 
not that simple. Many deeds use the language "oil, gas, and other 
minerals" to describe the severed mineral estate without distin
guishing between the mineral interests. Interpretation of this 
phrase has led to substantial litigation and criticism. to The latest 
decision by the Supreme Court of Texas on the issue, Moser v. 
United States Steel Corp.,l1 ameliorates the potential for uninten
tional developmental conflicts but does not prevent conflicts aris
ing from intentional severance or leasing of hard rock and fuga
cious minerals. 

When hard rock and fugacious minerals are separately leased, 
developmental conflicts may arise. One commentator has suggested 
the solution to the conflict problem is simply to give precedence to 
the earliest recorded lease.12 This solution, however, does not con
sider the state's interest in promoting exploitation of one or an
other mineral deposit. In a state whose mineral economy is domi-

9. In many cases, there may be compromise solutions to the developmental conflicts. 
In a free market system, one would assume that an economically efficient result would occur 
through bargaining. The free market theory, however, makes several assumptions which 
mayor may not be true. For a realistic discussion of the problems of compromise solutions, 
see Croft, Conflicts Between Potash and Oil and Gas Developments, 10 ROCKY MTN. MIN. 
L. INST. 29 (1965). See also Huffman, The Allocative Impacts of Mineral Seuer
ance: Implications for the Regulation of Surface Mining, 22 NAT. RESOURCES J. 201 
(1982). 

10. Refer to notes 127-72 infra and accompanying text. 
11. 26 Tex. Sup. Ct. J. 427 (June 8, 1983, pet. for rehearing pending). 
12. Nevill, Multiple Uses and Conflicting Rights, 13 ST. MAltY'S L.J. 783, 798 (1982). 

To illustrate, if X owns both the fugacious and hard rock minerals and leases the oil and gas 
rights to Y, should Y be given priority in development over the hard rock minerals? By 
virtue of dictum in Moser, 26 Tex. Sup. Ct. J. at 430, all leases executed between the date of 
Acker v. Guinn, 464 S.W.2d 348 (Tex. 1971) and Moser will be governed by the principles of 
the decision in force at the time of the execution of the lease. Thus, if the lease contains the 
term "oil, gas, and other minerals" and surface mineable minerals are located on the lease
hold, the lessor might under certain circumstances continue to control their exploitation. 
See id. at 752. This will obviously cause an increase in the number of potential developmen
tal conflicts. 
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nated by oil and gas, the question whether such fugacious minerals 
should be more readily exploitable, in the face of conflicting ex
ploitation of equally valuable surface minerals, must be clearly 
addressed. 

ll. EXISTING STATE STATUTES AND REGULATIONS 

The Oil and Gas Division of the Texas Railroad Commission is 
statutorily authorized to adopt rules relating to oil and gas well 
ownership.I3 The Surface Mining and Reclamation Division, a sep
arate division within the Railroad Commission, has the authority 
to adopt or amend rules pertaining to surface-mining and reclama
tion operations' in Texas.If Hence, the Railroad Commission can 
adopt regulations dealing with developmental conflicts. In states 
where the oil and gas regulatory agency is restricted to adopting 
rules or regulations for the conservation of oil and gas, the author
ity to regulate developmental conflicts is less clear. lIS In those 
states, statutory authority to limit or constrain oil and gas or sur
face mineral production is arguably limited to conservation or the 
prevention of waste and not to resolution of developmental con
flicts.IS Such an interpretation is not true in Texas. 

A. The Oil and Gas Division of the Railroad Commission 

Under rule 5 of the Railroad Commission, a well cannot be 
drilled without completion of form W-1 and compliance with ap
plicable spacing standards of rule 37.17 Unfortunately, nowhere in 
rules 5 or 37 or on form W -1 is there a request for information 
regarding the existence of surface minerals on the proposed tract, 
the alleged ownership of those minerals, the existence of surface
mining leases, or similar information. IS Thus, at present, the Oil 
and Gas Division has no regulatory means to identify potential 
problems, much less to deal with the reality of a conflict between 
oil and gas and surface mineral development.1o 

13. TEL NAT. REs. CODE ANN. §§ 81.051-.052 (Vernon Supp. 1984). 
14. Id. § 131.021 (Vernon 1978). 
15. See, e.g., TENN. CoDE ANN. § 59-8-205(a)(7) (Supp. 1983) (quoted in DyCU.9, supra 

note 6, at 892). 
16. Croft, supra note 9, at 62-65. See also DyCU.9, supra note 6, at 892. 
17. "Tex. R.R. Comm'n, Rule 051.02.02.004, § 3.5 (1981). 
18. Tex. R.R. Comm'n form W-1, Tax. Nat. Res. Rep., R.R. Comm'n Commentary at 

35 (1977). 
19. Tex. R.R. Comm'n, Rule 051.02.02.037 (1982). 
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B. The Surface Mining and Reclamation Division of the Rail
road Commission 

Since 1979, Texas has had a bifurcated mining regulatory sys
tem for surface minerals.20 Partly in response to the federal Sur
face Mining Control and Reclamation Act,21 the Texas Legislature 
decided to separate the regulation of uranium surface-mining from 
that of coal surface-mining. 

1. The Uranium Act. Under the Texas Uranium Surface 
Mining and Reclamation Act22 (Uranium Act), the Railroad Com
mission has authority to adopt rules governing surface-mining and 
reclamation operations and to issue permits for surface-mining de
velopment.23 Although this broad rulemaking authority apparently 
authorizes the Commission to consider the impact of uranium min
ing on other mineral development, it has not explicitly imple
mented that power. For example, the Uranium Act requires that, 
prior to the issuance of a permit, the Commission institute a sur
vey of the affected lands.24 The Uranium Act, however, provides no 
implementing regulation tha~ requires the Commission to survey 
both the surface and subsurface areas to determine the existence 
of any potential oil and gas reserves.2G 

One commentator has concluded that Commission practice re
quires the permittee to supply information in at least fourteen dif
ferent areas, including complete physical, geological, and hydrolog
ical descriptions of the affected area,26 in addition to a description 
of existing and potential land use in the affected area.27 Both of 
these requirements imply that a surface-mining permittee should 
specify existing or potential oil and gas activities in the area. Nev
ertheless, while such information may be available to the Commis
sion and its staff, the statutory grounds for permit denial exist 
only under limited circumstances, none of which directly includes 

20. TEx. REV. ClV. STAT. ANN. art. 5920-11 (Vernon Supp. 1984); TEx. NAT. RES. CODE 
ANN. §§ 131.001 to .231 (Vernon Supp. 1984). 

21. 30 U.S.C. §§ 1201-1328 (Supp. I 1977). 
22. TEx. NAT. RES. CODE ANN. §§ 131.001 to .270 (Vernon Supp. 1984). 
23. ld. § 131.021 (Vernon 1978) (general authority of Commission). 
24. ld. § 131.036. 
25. Tex. R.R. Comm'n, Rule 051.07.03.102 (1981). 
26. RPC, Inc., TEx. NAT. RES. REP. ANN., R.R. Comm'n Commentary at 13 (1980). 
27. ld. 
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incompatible oil and gas development.lIs Furthermore, the Com
mission cannot issue permits conditioned on the reconciliation of 
the competing mineral interests. Thus, even though the Commis
sion may be aware of the incompatibility of a uranium surface
mining permit application and potential oil and gas development, 
the Commission cannot, under present statutory or regulatory di
rectives, deny the permit unless it finds that the land in question is 
unsuitable for surface-mining.lIs 

2. The Coal Act. The Texas Surface Coal Mining and Recla
mation Act30 (Coal Act), adopted in 1979, creates a similar regula
tory scheme for control and authorization of coal surface-mining 
activities. The purpose of separating the Coal Act and the Ura
nium Act is to provide the Railroad Commission with sufficient au
thority to qualify Texas for delegation of the regulatory authority 
from the Federal Office of Surface Mining under the Federal Sur
face Mining Control and Reclamation Act of 1977.31 Under the 
Coal Act, the Commission has general authority to issue or with
hold permits for land disturbing activities and to adopt rules per
taining to coal surface-mining and reclamation activities.s:! 

Unlike other statutes governing Railroad Commission permit 
applications,33 the Coal Act contains an extensive schedule of in
formation that must be included in any coal surface-mining permit 

28. '!'Ex. NAT. REs. CODE ANN. § 131.141 (Vernon Supp. 1984). 
29. ld. § 131.141(2). The mechanism for declaring lands unsuitable for surface-mining 

provides a way of recognizing incipient developmental conflicts because the Railroad Com
mission must prepare "a detailed statement on the potential mineral and other resources in 
the area, the demand for these resources, and the impact of the designntion on the environ
ment, the economy and the supply of the mineraL" ld. § 131.037. This hybrid environmen
tal, energy, and economic impact statement could be broadly interpreted to allow the Com
mission to consider other potential mineral development which may be precluded by 
surface-mining activities. The key phrase is "mineral and other resources," which should not 
be limited to a discussion solely of uranium and kindred minerals. IT the term "other re
sources" is defined to include oil and gas, then the Commission could consider the potential 
deleterious impact of uranium surface-mining on oil and gas development in the areD. to ba 
surface-mined. Unfortunately, existing Commission regulations do not clarify this problem. 
In fact, they do not even mention potential conflicts between uranium and oil and gas devel
opment as proper grounds for denying a permit. Tex. R.R. Comm'n, Rule 051.07.03.300 
(1981). 

30. '!'Ex. REv. CIv. STAT. ANN. art. 5920-11 (Vernon Supp. 1984). 
31. 30 U.S.C. §§ 1201-1328 (Supp. I 1977). See '!'Ex. REv. CIY. STAT. ANN. art. 5920-11, 

§ 2(3) (Vernon Supp. 1984). 
32. '!'Ex. REv. CIY. STAT. ANN. art. 5920-11, § 5. 
33. E.g., '!'Ex. NAT. REs. CODE ANN. § 131.131 (Vernon Supp. 1984). 
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application.34 The implementing commission regulations are simi
larly detailed.31S The Coal Act requires submission of maps or 
plans36 as well as hydrologic and geologic information about the 
affected area.37 Commission regulations, though requiring detailed 
permit applications, do not directly mention or require the permit 
applicant to provide information on known or suspected reserves 
of oil or gas in the impacted area. In fact, the regulations minimize 
the geological information requirement by restricting it to the im
pact of mining on nearby hydrological resources.3S 

The application, however, must contain land use information, 
including a statement of the "condition, capability, and productiv
ity of the land within the proposed permit area.U39 Land use is de
fined in the regulations to mean "specific uses or management-re
lated activities, rather than the vegetation or cover of the land."40 
The regulations further describe industrial/commercial land use 
classifications as employed in the extraction, transformation or 
fabrication of products.41 Again, oil and gas development is not di
rectly mentioned, but it is clearly an extractive industry. 

Thus, a coal permit applicant may be under an obligation to 
provide the Commission with information relating to existing and 
potential oil and gas development in the permit area. Although 
such information is available, no specific statutory or regulatory di
rective allows the Commission to deny or condition a coal surface
mining permit on the basis of interference with oil and gas 
development.42 

Another similarity exists between the Coal Act and the Ura
nium Act. Both allow the Commission to designate areas unsuita
ble for surface-mining.43 Any owner of an interest that may be ad
versely affected by surface coal development can petition the 
Commission for an unsuitability determination.4'1 The Commission 

34. TEx. REV. CIY. STAT. ANN. art. 5920-11, § 14 (Vernon Supp. 1984). 
35. Tex. R.R. Comm'n, Rules 051.07.04.116 to .154 (1981) (generally comprising part 

778-Surface Mining Permit Applications). 
36. Id. Rules, 051.07.04.182, .188. 
37. Id. Rules, 051.07.04.125, .127. 
38. Id. Rule, 051.07.04.127. 
39. Id. Rule, 051.07.04.135. 
40. Id. Rule, 051.07.04.008. 
41. Id. 
42. See TEx. REV. CIY. STAT. ANN. art. 5920-11, § 21 (Vernon Supp. 1984). 
43. Id. § 33. 
44. Id. § 33(c). 
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must study the affected area and address the project's potential 
impact on the environment, economy, and supply of coal. The 
Commission must also study the area's potential coal resources and 
the demand for coal.41S Commission regulations mirror those 
requirements!S 

The Coal Act and implementing regulations also list the crite
ria for designating lands as unsuitable, though apparently no regu
lation allows an unsuitability designation based on developmental 
conflicts with oil and gas production.47 Furthermore, there is no 
general public interest provision under which such a determination 
could be made. The closest criterion is incompatibility with ex
isting state or local land use plans or programs.48 Since most devel
opment will occur on unincorporated county land and most coun
ties do not possess land use control authority, little can be done to 
resolve potential conflicts under the present regulatory framework. 

The Railroad Commission is not unaware of the correlative 
nature of resource extraction rights. It has, for instance, adopted a 
rule that precludes surface coal mining within 500 feet of any ac
tive or abandoned underground mine.4a The Commission may al
Iowan exception if the operation plans are approved by the Com
mission, the Mine Safety and Health Administration, or any other 
state agency responsible for the protection of mine workers. As ap
proved, the activities must result in "improved resource recovery, 
abatement of water pollution, or elimination of hazards to the 
health and safety of the public."ISO Thus, the existing rules provide 
a precedent for regulatory control over incompatible resource ex
traction techniques. 

ill. RELEVANT COMMON LAW DOCTRINES 

The common law can contribute to the solution of the problem 
of developmental conflicts. In particular, courts have used two 
property law doctrines to resolve analogous problems in the 
past: the doctrine of subjacent support and the doctrine of im
plied easement. Both doctrines can provide guidance to the courts, 

45. Id. § 33(d). 
46. TeL R.R. Comm'n, Rule 051.07.04.083 (1981). 
47. TEL REv. CIV. STAT. ANN. art. 5920-11, § 33(b) (Vernon Supp. 1984); Tex. R.R. 

Comm'n, Rule 051.07.04.075 (1981). 
48. TeL R.R. Comm'n, Rule 051.07.04.075(b)(I) (1981). 
49. Id. Rule 051.07.04.367. 
50. [d. 
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in the absence of agreements or statutes, in resolving developmen
tal conflicts. 

A. The Doctrine of Subjacent Support 

The doctrine of subjacent support is applicable when there has 
been a horizontal division of the property; that is, the upper and 
lower layers are owned by different parties. 51 The Restatement 
(Second) of Torts provides that one who withdraws the naturally 
necessary subjacent support of the land in another's possession is 
liable for the damage caused to that land from which the support 
has been withdrawn.G2 The rule provides for strict liability; the un
foreseeability of the subsidence, the impossibility of removing the 
mineral without damage, and the use of utmost skill and care to 
prevent subsidence are irrelevant to the liability issue. G3 

The development of the doctrine of subjacent support has not 
been as rapid as that of the doctrine of lateral support. G4 The key 
case in the development of the doctrine of subjacent support was 
Humphries v. Brogden,GG which relied heavily on earlier lateral 
support cases in finding an absolute duty not to cause subjacent 
subsidence.GS Although few federal cases address the subjacent 
support issue, several state courts have embraced the conceptG'1 to 
prevent mineral owners from exploiting their resources if exploita-

[d. 

51. R. POWELL, POWELL ON REAL PROPERTY § 703, at 770 (abr. ed. 1968). 
52. REsTATEMENT (SECOND) OF TORTS § 820 (1977). The section provides that: 

(1) One who withdraws the naturally necessary subjacent support of land in 
another's possession or the support that has been substituted for the naturally 
necessary support is subject to liability for a subsidence of the land of the other 
that was naturally dependent upon the support withdrawn. (2) One who is liable 
under the rule stated in Subsection (1) is also liable for harm to artificial additions 
that result from the subsidence. 

53. [d. comment b. 
54. Lateral support involves the removal of support from adjoining lands which causes 

subsidence to the adjoining properties. See R. POWELL, supra note 51, at 759·60; RESTATE' 
MENT, supra note 52, at §§ 817-19 (1977). 

55. 12 Q.B. 739, 116 Eng. Rep. 1048 (1850). 
56. [d. at 747-57, 116 Eng. Rep. at 1051-54. 
57. See, e.g., Paris Purity Coal Co. v. Pendergrass, 193 Ark. 1031, 1035·36, 104 S.W.2d 

455,457 (1937); Wilms v. Jess, 94 m. 464, 467-68 (1880); Gabrielson v. Central Servo Co., 232 
Iowa 483, 491, 5 N.W.2d 834, 838 (1942); Cole v. Signal Knob Coal Co., 95 W. Va. 702, 705· 
06, 122 S.E. 268, 270 (1924). See generally Twitty, Law of Subjacent Support arid the Right 
to Totally Destroy Surface in Mining Operations, 6 ROCKY MTN. MIN. L. INST. 497 (1961); 
Comment, The Common Law Rights to Subjacent Support and Surface Preservation, 38 
Mo. L. REV. 234 (1973). 
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tion would destroy or consume the surface. liS 

Texas courts have not squarely embraced the doctrine. In 
Kenny v. Texas Gulf Sulphur CO.,1i9 the surface owner sued for 
damages because the defendant's sulphur extraction methods 
caused some forty-one acres of his surface estate to subside.co 

Plaintiff sought to use coal mining subjacent support cases from 
other jurisdictions, but the court reverted to the traditional com
mon law oil and gas lease rule that the mineral lessee has the right 
to use so much of the surface estate as is "reasonably necessary" to 
enjoy his mineral estate.61 The court chose not to borrow from ear
lier Texas cases adopting the doctrine of lateral support,C2 though 
in other jurisdictions these cases have long provided analogous au
thority for loss of subjacent support.63 

The doctrine of subjacent support limits the mineral owner's 
right to exploit the mineral estate. The court in Kenny ignored the 
doctrine and instead based its decision on the traditional notion 
that the mineral estate owner can do whatever is necessary to the 

58. The following cases, using a subjacent rights theory. have not allowed the owner of 
surface mineable minerals to strip mine: Barker v. Mintz, 73 Colo. 262. 264. 215 P. 534. 535 
(1923); Brooke v. Dellinger. 193 Ga. 66. 75-76. 17 S.E.2d 178. 183 (1941); Campbell v. Camp
bell, 29 Tenn. App. 651, 655, 199 S.W.2d 931. 933 (1946); West Va.-Pittsburgh Co31 Co. v. 
Strong, 129 W. Va. 832, 837-38, 42 S.E.2d 46, 49-50 (1947). Campbell illustrates how the 
doctrine of subjacent support operates. In Campbell. the deed granted surface rights to the 
plaintiff only, but reserved to the defendant ownership of the coal and the right to mine and 
remove it. ld. at 655, 199 S.W.2d at 933. By extracting the coal. the mineral owner was 
destroying the surface estate through the loss of subjacent support. ld. at 657. 199 S.W. 2d 
at 934. The mineral owner clainled that the plaintiffs assumed the risk when they built upon 
the land because they knew that the right to mine the underlying coal was reserved. The 
court, however. found the coal miner liable to the surface owner for the damage caused by 
the loss of subjacent support. ld. at 656. 199 S.W.2d at 934. 

59. 351 S.W.2d 612 (Tex. Civ. App.-Waco 1961. writ rerd). 
60. ld. at 612. The defendant was using the "Fraseh process" to recover the sulfur. 

This process involves drilling shallow wells and injecting superheated water into the sulfur 
formation. The water melts the solid sulfur which is then recovered from pipes inserted into 
the hole. The parties admitted that the Fraseh process was the only commercially viable 
means of extracting sulfur from the ground. Ide at 614. In addition. the surface owner/plain
tiff had acquired his interest before the mineral rights were leased to the defendant and was 
therefore aware of the mineral extraction activities that might affect his surface estate. ld. 

61. ld. at 614 (citing Warren Petroleum Corp. v. Monzingo, 157 TeL 479, 304 S.W.2d 
362 (1957». 

62. See, e.g., Williams v. Thompson, 152 Tex. 270, 277-78, 256 S.W.2d 399, 403 (1953); 
Comanche Duke Oil Co. v. Texas Pac. Coal & Oil Co., 298 S.W. 554, 559-60 (TeL Comm'n 
App. 1927, judgmt adopted). In Texas, courts generally provide imposed liability without a 
showing of negligence in cases involving loss of lateral or adjoining support if the injured 
land is in its natural state. See generally 2 '!'Ex. JUR. 3D Adjoining Landowners §§ 8-10 
(1979). 

63. R. POWELL, supra note 51, § 703, at 770. 
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surface or higher strata in order to recover his resources.04 The 
doctrine of subjacent support, however, requires that the subterra
nean mineral owner not destroy a surface owner's property interest 
by eroding the higher strata. The doctrine coexists with the com
mon law notion that an implied easement to the surface estate nor
mally attaches to severed mineral ownership.oll If Kenny holds that 
the only limit on a mineral owner's ability to exploit his estate is 
the "reasonably necessary" test, there is no basis for applying the 
doctrine of subjacent support to surface/mineral conflicts.oo 

B. Doctrine of Implied Easement 

Mineral owners have either an express or implied easement to 
use so much of the surface as is necessary to exploit their mineral 
estates. In Texas the classic definition of an implied easement for 
mineral development is stated in Warren Petroleum Corp. v. 
Monzingo:07 "The oil and gas lessee had the right to use so much 
of the premises and in such a manner as was reasonably necessary 
to comply with the terms of the lease and effectuate its purpose. "08 

Thus, in the absence of specific language creating special duties 
and obligations, the mineral owner or lessee will be able to use as 
much of the surface as he can justify under a "reasonably neces
sary" standard. 

Early Texas cases reflect an emphasis on the dominant nature 
of the servitude held by the mineral owner or lessee.09 The most 
important factor that influences a court's decision is the mineral 

64. Kenny, 351 S.W.2d at 614. 
65. See, e.g., Barker v. Mintz, 73 Colo. 262, 267, 215 P. 534, 536 (1923); Chartlers 

Block Coal Co. v. Mellon, 152 Pa. 286, 300-01, 25 A. 597, 600 (1893) (Williams, J., 
concurring). 

66. Justice Pope, in his dissenting opinion in Friendswood Dev. Co. v. Smith-South· 
west Indus., 576 S.W.2d 21, 31-35 (Tex. 1978) (Pope, J., dissenting), utilized the doctrine of 
subjacent support in resolving conflicts between surface owners and groundwater pumpers. 
On the basis of this doctrine, Justice Pope would have held the pumpers strictly liable for 
the damages caused by subsidence, regardless of their right to pump the groundwater. ld. at 
31. The majority opinion concerned itself with the ownership of groundwater and found that 
the owner had the right to pump as much water as he wanted without liability unless negli. 
gence was shown. ld. at 29-30. In addition, Justice Pope cited the Jones accommodation 
doctrine and the Acker surface-destruction test, which were partially based on the absolute 
right of an owner to subjacent support, as analagous theories. ld. at 33. 

67_ 157 TeL 479, 304 S.W.2d 362 (1957). For further discussion of the general nature 
of mineral easements, see the treatises and articles cited in Dycus, supra note 6, at 872 n.2. 

68. Warren Petroleum Corp., 157 TeL at 481, 304 S.W.2d at 363. 
69. See, e.g., id. at 481, 304 S.W.2d at 363; Harris v. Currie, 142 Tex. 93, 99, 176 

S.W.2d 302, 305 (1944). 
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.owner or lessee's ability to exploit his resources and receive the 
benefit of his bargain.70 This analysis is unidimensional and clearly 
focuses on the activities of the mineral owner and not on the injury 
to the surface owner.71 As long as the mineral owner acts in a non
negligent manner, he can exploit and possibly destroy the servient 
surface estate. In Texas and other states, however, the dominance 
of the mineral servitude that spawned this unidimensional analysis 
has been seriously eroded.72 

Recently, this unidimensional approach has given way to a 
correlative or multidimensional analysis that looks at the rights 
and duties of both the dominant and servient owners in determin
ing the scope of the mineral easement. Three major Texas cases 
have taken this concept on a roller coaster ride so that its present 
status is somewhat clouded. Unfortunately, the Texas Supreme 
Court's recent opinion in Moser v. United States Steel Corp.73 cre
ates further problems in defining the scope of a mineral easement. 

In the first of the three cases, Getty Oil Co. v. Royal?' the 
court's analysis includes a balancing or multidimensional test. An 
oil and gas lessee sought to enjoin the surface owner from placing 
any gates across the lessee's roads.7G While stating that the test to 
apply was the unidimensional "reasonably necessary" test, the 
court focused on the nature of the dual possessory rights of both of 
the parties.78 The court explained that the "reasonably necessary" 
test applies only after a conflict between the surface and mineral 
owner arises.77 Inasmuch as no actual conflict existed, the Royal 
court affirmed the jury's finding of no unreasonable interference 
and set the stage for use of correlative analysis to determine the 

70. Kenny v. Texas Gulf Sulphur Co., 351 S.W.2d 612, 614 (TeL Civ. App.-Waco 
1961, writ rerd), is an excellent example. As long as the mineral ovmer or lessee was not 
negligent, he could act and destroy the entire surface estate. 

71. ld. at 613-14. 
72: See H. WILLIAMS & C. MEYERS, OIL AND GAS LAw § 218, at 186.43-.44 (1981). 
73. 26 Tex. Sup. Ct. J. 427 (June 8, 1983, pet. for rehearing pending). 
74. 422 S.W.2d 591 (Tex. Civ. App.-Beaumont 1967, writ rerd n.r.e.). Dicta in Gulf 

Prod. CO. V. Continental Oil Co., 132 S.W.2d 553, 562 (1939), superseded on motion for 
rehearing, 139 Tex. 183, 164 S.W.2d 488 (1942), indicated that a multidimensjona1app~ch 
to the problem of the mineral easement was being considered. In the superseded opinion, 
the Supreme Court of Texas stated that the mineral owner's rights had to ba exercised with 
regard to the rights of the surface owner. 132 S.W.2d at 562. See generally Lopez, Upstairs! 
Downstairs: Conflicts Between Surface and Mineral Owners, 26 RocKY MTN. Mm. L.lNsT. 
995 (1980). 

75. Royal, 422 S.W.2d at 592. 
76. ld. at 593. 
77. ld. 
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respective rights of mineral and surface owners.78 
This analysis was used by the Texas Supreme Court in Getty 

Oil Co. v. Jones.79 In Jones, a subsequent purchaser of the surface 
estate installed a sprinkler irrigation system with tall steel towers. 
Some four years later Getty, as mineral lessee, drilled an additional 
two wells on the acreage covered by its leases. In drilling the wells, 
Getty installed pumping units which precluded the use of the irri
gation system on a substantial portion of the tract.80 The court, 
while nominally applying the "reasonably necessary" test with re
spect to the rights of the dominant estate owner, followed the 
Royal reasoning that the mineral lessee's rights must be exercised 
with due regard for the rights of the owner of the servient estate.81 

The Jones court also cited Acker v. Guinn82 for the proposi
tion that ordinarily a severance of mineral and surface estates does 
not imply that the owner of the mineral estate may destroy or even 
SUbstantially impair the value of the surface.8s Nevertheless, the 
court followed this point with a reference to Kenny v. Texas Gulf 
Sulphur Co.,O' which held that the lessee has the right to destroy 
the surface or inflict substantial damage to exploit the mineral es
tate.811 This apparent conundrum was resolved by a new factor in 
the "reasonably necessary" analysis: if the mineral lessee or own
er has reasonable alternative methods of extraction, he may be re
quired to adopt them.86 In determining whether reasonable alter-

78. Id. at 593-94. The fact that the gates installed by the surface ovmer were unlocked 
evidenced this lack of conflict, even though the mineral owner Willi clearly inconvenienced by 
the need to open and close the gates. 

In North Dakota, the accommodation doctrine requires that the dominant mineral own
er attempt to accommodate the needs of the servient surface owner if there are alternative 
methods of extraction available. Hunt Oil Co. v. Kerbaugh, 283 N.W.2d 131, 136-37 (N.D. 
1979). Refer to notes 102-06 infra and accompanying text. The Texas cases do not go as far 
as Hunt Oil. 

79. 470 S.W.2d 618 (Tex. 1971). 
80. Id. at 620. The fact that other oil and gas lessees who drilled wells in the area had 

used concrete cellars specifically to avoid interfering with the surface owner's irrigation sys
tem probably influenced the court to apply the multidimensional approach. Id. at 621. 

81. Id. (citing Humble Oil & Ref. Co. v. Williams, 420 S.W.2d 133 (Tex. 1967); General 
Crude Oil v. Aiken, 162 Tex. 104, 344 S.W.2d 668 (1961); and Brown v. Lundell, 162 Tex. 84, 
344 S.W.2d 863 (1961), to support the due regard standard). 

82. 464 S.W.2d 348, 352 (Tex. 1971). 
83. Jones, 470 S.W.2d at 622. 
84. 351 S.W.2d 612 (Tex. Civ. App.-Waco 1961, writ rerd). Refer also to note 59 

supra and accompanying text. 
85. Jones, 470 S.W.2d at 622. 
86. Id. Assuming that reasonable alternatives are available, the beat way to deal with 

developmental conflicts between surface mineable minerals and deep basin minerals is to 
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natives exist, the court will look to the alternatives available not 
only to the mineral lessee but also to the surface owner.87 This re
ciprocal or balancing analysis necessarily entails an ad hoc ap
proach to the developmental conflict problem. More importantly, 
it puts both owners on the same sort of equal footing enjoyed by 
mineral owners of separate horizontal layers. Thus, under Jones, a 
surface owner arguing the "reasonable alternative" test would have 
the burden of proof on that issue.88 

The use of the reasonable alternative or reciprocal accommo
dation doctrine was temporarily sidetracked in Sun Oil Co. v. 
Whitaker.89 In Whitaker, the mineral lessee drilled several water 
wells for its own operational use. liD Sun Oil, the lessee, based its 
right to take the water on two separate propositions: (1) It had 
the right to use the water because of its implied easement to use so 
much of the surface estate as was reasonably necessary to effectu
ate the purposes of the lease;lIl and (2) the free use clause of the 
lease allowed the lessee to make use of water from the lessor's 
wells.92 

Because unsevered groundwater is part of the surface estate, 

balance the equities and choose between the alternatives. See Croft, supra note 9, at 29. 
The Louisiana Supreme Court, applying this analysis, refused to allow an oil and g!1.9 lessee 
to drill a well that might interfere with a prior easement for the construction of electrical 
transmission lines. Southwestern Elee. Power Co. v. Parker, 419 So. 2d 134, 141 (La. 1982). 
Even though there was no direct interference with the transmission lines, the court con· 
cluded that the scope of the easement granted the electric utility totally precluded the usa 
of the surface for oil and gas wells but did not discuss how that might deleteriously imP:lct 
the mineral lessee. Id. at 140. 

87. 470 S.W.2d at 622. In Jones, it was shown that the construction of the c:elJara 
would cost at least $12,000 in increased capital costs with an estimated increase in operating 
costs of some $350 to $1,000 per year. The evidence was insufficient to convince the court 
that the farmer could have used other means to irrigate the fields that were blocked by the 
oil and gas wells. Id. 

88. Jones, 470 S.W.2d at 623. 
89. 483 S.W.2d 808 (Tax. 1972). 
90. Id. at 809-10. The surface owner was also pumping groundwater to irrigate his 

crops. Id. at 809. 
91. Id. at 810. 
92. Id. The court of civil appeals approved the lessee's use of the groundwater on the 

free-use clause language. Sun Oil Co. v. Whitaker, 457 S.W.2d 96, 97 (Tax. Civ. 
App.-Eastland 1970), rev'd, 483 S.W.2d 808 (Tax. 1972). The supreme court, however, 
found that under the implied easement theory, the lessee was entitled to the water. The 
court neither approved nor disapproved the lower court's holding on the free-use clause. 483 
S.W.2d at 810. Whitaker was another difficult decision of the Texas Supreme Court, !1.9 was 
Moser, in which a rehearing was granted and the original decision was changed. Sun Oil Co. 
v. Whitaker, 457 S.W.2d 96 (Tax. Civ. App.-Eastland 1970), rev'd, 483 S.W.2d 80S (Tax. 
1972) (after withdrawing judgment of October 'l:1. 1971, on motion for rehearing). 
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the issue in Whitaker was the mineral owner's ability to consume 
part of the surface estate if reasonably necessary to exploit the 
mineral resources.9S The Jones approach to this issue would call 
for analysis of the alternatives available to both the surface and 
mineral owners.94 In Whitaker, it was stipulated that Sun Oil was 
using no more water than was reasonably necessary.9t1 It was also 
shown that there were other supplies of fresh water available to 
the lessee which could replace the groundwater being pumped. 
While this alternative supply would add expense to the oil recov
ery operation, the amount of oil to be recovered would more than 
make up for the additional expense.90 The majority, nevertheless, 
abandoned the "reasonable alternative" theory altogether.9': Al
though stating that the dominant mineral owner must exercise his 
rights with due regard for the servient surface owner,98 the major
ity's analysis did not carefully weigh the damage to the surface es
tate caused by the withdrawal of the groundwater. Instead, the 
majority returned to the unidimensional analysis prevalent prior to 
Jones by concluding that the lessee's purpose in withdrawing the 
water was reasoI)ably necessary for the exploitation of his estate 
and ipso facto, the use of groundwater to accomplish that purpose 
was also reasonably necessary.99 

Justice Daniel, in a thoughtful dissent, attempted to move 
Texas from its favoritism toward mineral owners to an "accommo
dation" theory, thereby serving the interests of the mineral owners, 
the surface owners, and the public.loO Regardless of whether the 

93. Whitaker, 483 S.W.2d at 811. Fleming Found. v. Texaco, Inc., 337 S.W.2d 846, 850 
(Tex. Civ. App.-Amarillo 1960, writ rerd n.r.e.) (held that groundwater, unless specifically 
severed, remained part of the surface estate). In Robinson v. Robbins Petroleum Corp., 501 
S.W.2d 865, 868 (Tex. 1973), the rationale of Fleming Foundation Vias extended to salt 
water. 

94. Refer to notes 82-88 supra and accompanying text. 
95. Whitaker, 483 S.W.2d at 811-12. 
96. ld. at 813. The dissent argued that the mineral lessee would have to spend some 

$42,000 to have the water brought to the injection well sites, while the total amount of 
recoverable hydrocarbons Vias in excess of $2,000,000. ld. at 821 (Daniels, J., dissenting). 

97. Justice McGee, who dissented in Getty Oil Co. v. Jones, wrote the majority opin-
ion in Whitaker. 

98. Whitaker, 483 S.W. 2d at 810. 
99. ld. at 811. 
100. ld. at 816-17 (Daniel, J., dissenting). Justice Daniel traces the history of the im

plied easement theory in Texas jurisprudence from one of unyielding dominance to one of 
yielding accommodation. ld. at 816-20. See also Browder, The Dominant Oil and Gas Es
tate-Master or Servant 01 the Servient Estate, 17 Sw. L.J. 25, 27-30 (1963); Comment, 
Land Uses Permitted an Oil and Gas Lessee, 37 TEx. L. REV. 869, 889-92 (1959). 
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issue is framed broadly-agriculture versus oil and gas-or more 
narrowly-one well versus one farm-Justice Daniel would follow 
Jones and balance the interests involved.lol 

While Texas was haltingly moving towards a reciprocal accom
modation analysis several other states wholeheartedly embraced 
the theory in disputes between surface and mineral owners. In 
Hunt Oil Co. v. Kerbaugh,1°2 the North Dakota Supreme Court 
adopted the accommodation doctrine, overturning earlier cases 
that had followed the traditional unidimensional "reasonably nec
essary" approach. lOS The court, in announcing the accommodation 
doctrine, specifically embraced the Jones holding that the courts 
must look at the reasonable alternatives available to both the sur
face and mineral owner in resolving disputes between them.104 The 
standard would be what is reasonable and practical under the cir
cumstances. This finding is normally a question of fact and the 
burden of proof would be on the surface owner. 1011 The court thus 
preserves the dominant status of the mineral owner, but at the 
same time places greater restrictions on his activities than would 

101. Whitaker, 483 S.W.2d at 820-23 (Daniel, J., dissenting). The mnjority had at
tempted to distinguish Jones on the basis that in Whitaker the principal alternative availa
ble to the lessee required off-lease activities. In Jones the activities could have taken place 
on the leasehold premises. Id. at 812. Justice Daniel argued that Jones did not limit the 
alternatives which were to be considered to those which required only on-leasehold activi
ties. Id. at 821 (Daniel, J., dissenting). The entire policy behind the reasonable alternative 
approach is to accommodate important private and public interests which would be 
thwarted by a narrow reading of the case. Refer to notes 70-83 supra and accomp.lIlying 
text. 

102. 283 N.W.2d 131 (N.D. 1979). 
103. See, e.g., Christman v. Emineth, 212 N.W.2d 543, 550 (N.D. 1973); Felnnd v. 

Placid Oil Co., 171 N.W.2d 829, 834 (N.D. 1969). 
104. Hunt Oil, 283 N.W.2d at 136 (citing Flying Diamond Corp. v. Rust. 551 P.2d 509, 

511 (Utah 1976». The court specifically refused to adopt a correlntive rights test because it 
would destroy the common law dominant servitude that exists in favor of the minernl estate 
owner. Id. A true correlative rights test would place both the minernl and surface olVIler in 
an equal position, although both the Jones and Hunt Oil cases reject this. It can be done by 
placing of the burden of proof on the issue of reasonable alternatives on the surface olVIler. 
One federal case has apparently adopted a true correlative rights rule regarding a Lousiann 
servitude. Pennington v. Colonial Pipeline Co., 260 F.Supp. 643 (E.D. La. 1986), a{f'd, 387 
F.2d 903 (5th Cir. 1968). See also Union Prod. Co. v. Pittman, 245 Miss. 427, 146 So. 2d 553 
(1962). 

105. Hunt Oil, 283 N.W.2d at 136. In Hunt, the surface ovmer could not meet his 
burden of proof because he did not prove that the mineral lessee could accomplish his geo
physical exploration program using any "less onerous alternatives" that would lessen the 
potential damage to the surface. Additionally, the surface olVIler could not show substantial 
injury to the surface by the exploration program. Id. 
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have arisen under the reasonably necessary analysis.loe 

Between Whitaker, and its most recent pronouncement in 
Moser v. United States Steel Corp.,107 the Texas Supreme Court 
has moved, albeit somewhat erratically, towards a reciprocal ac~ 
commodation approach. lOS The use of the common law to resolve 

106. ld. It is also interesting to note that the court reserves the question whether a 
mineral owner or lesee can inflict damage to the surface for reasonably necessary activities 
conducted on the leasehold. The court seems to suggest that the traditional rule of damnum 
absque injuria may no longer be socially acceptable. ld. at 135-36 n.4. In addition to North 
Dakota and Utah, West Virginia has appeared to apply an accommodation or alternatives 
type analysis to issues of surface damage by mineral owners. See Buffalo Mining Co. v. 
Martin, 267 S.E.2d 721, 725-26 (W. Va. 1980) which involved the right of the mineral owner 
to place high voltage wires across the surface estate for the purpose of supplying power to 
ventilate his coal mines. See also Einsig v. Pennsylvania Mines Corp., 69 Pa. Commw. 351, 
452 A.2d 558 (1982). 

107. 26 Tex. Sup. Ct. J. 427 (June 8, 1983, pet. for rehearing pending). 
108. See, e.g., Humble Oil & Ref. v. West, 508 S.W.2d 812 (Tex. 1974). The court used 

this case to shed some light on its future direction regarding the reciprocal accommodation 
analysis. The Wests had conveyed the fee but reserved an oil, gas, and other minerals roy
alty. Humble owned the surface and mineral estates. Humble drilled several gas wells and 
was preparing to inject some gas into the depleted reservoir even though approximately 
20% of the recoverable hydrocarbons were still underground. The Wests objected, claiming 
that they were entitled to the unpaid royalty on 'the amount of gas that was not recovered. 
ld. at 814-15. Humble, as owner of both the mineral and surface estates, had the legal right 
to store the gas in the now almost vacant reservoirs. ld. at 815. The court analogized the 
plight of the Wests to the situation where mineral and surface estate owners have conflicting 
rights which must be settled by "reasonable accommodations between them." ld. To sup
port this accommodation theory the court cited, in addition to Jones, the normal litany of 
decisions which had adopted the unidimensional, reasonably necessary analysis beginning 
with Warren Petroleum Corp. v. Monzingo, 157 Tex. 479, 481, 304 S.W.2d 362, 363 (1957), 
and concluding with Sun Oil Co. v. Whitaker, 483 S.W.2d 808 (1972). Humble, 508 S.W.2d 
at 815. The court did not I!ttempt to reconcile the conflicting positions taken in Jones and 
Whitaker. 

In Robinson v. Robbins Petroleum Corp., 501 S.W.2d 865 (Tex. 1973), the court was 
faced with a case strikingly similar to Whitaker. The Robinson court affirmed a judgment in 
favor of the mineral lessee but noted that it would not go as far in preferring the mineral 
owner as the Oklahoma Supreme Court had gone in Holt v. Southwest Antioch Sand Unit, 
292 P.2d 998 (Okla. 1955). The court said that, in Texas, the rights of the surface owner 
must be given "due regard" by the mineral lessees. 501 S.W.2d at 867-68. The court's analy
sis leaves the reader in a quandry. If Whitaker applies, then the "due regard" analysis has 
been implicitly rejected for the unidimensional, reasonably necessary approach. Yet the 
Robinson court specifically attempted to limit the scope of the easement granted the min
eral owner and raised the "due regard" analysis of Jones. Robinson, 501 S.W.2d at 867. This 
dilemma has now been resolved to favor the surface owner in most cases by the decision in 
Moser v. United States Steel Corp., 26 TeL Sup. Ct. J. 427 (June 8, 1983, pet. for rehearing 
pending). Finally, at least one court adopted the views expressed by Justice Daniel in his 
dissent to Whitaker. In Winslow v. Duval County Ranch Co., 519 S.W.2d 217, 222 (Tex. Civ. 
App.-Beaumont 1975, writ rerd n.r.e.), the court stated that the accommodation doctrine 
was the modem trend and embraced its general applicability, although it refused to hold for 
the surface owners because they were attempting to prohibit oil and gas prodUction com-
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disputes between surface and mineral owners and the growing 
trend towards reciprocal accommodation provide useful mecha
nisms to courts and administrative agencies facing developmental 
conflicts between mineral estates. 109 

N. UNINTENTIONAL DMSION OF SURFACE MINEABLE AND 

FUGACIOUS MlNERALS- FROM HeinatzllO TO Reed111 TO },{oserl12 

If property owners were aware of the legal issues involved, the 
problem presented by indiscriminate use of the phrase "oil, gas 
and other minerals" would not occur. Owners would grant or re
serve exactly what they intended, spelling out with specificity the 
exact nature of the estate granted and reserved. Unfortunately, 
most mineral deeds do not correctly distinguish between the es
tates involved. Since the parties are free to divide up the estate 
into separate elementsU3 or different strata, U4 they may use an in
finite variety of forms. In many states, including Texas, however, 
the broad phrase "oil, gas, and other minerals" is often used to 
describe the nature of the severed mineral estate.llG Use of this 
phrase creates many problems regarding the extent of the mineral 
rights that have actually been severed.uo 

Common law rules of interpretation, and court opinions in 

pletely from an otherwise valid leasehold. [d. The court also referred to the withdrawn 
Whitaker opinion that had adopted a reciprocal accommodation theory. [d. at 222 0.6. See 
also Speedman Oil Co. v. Duval County Ranch Co .• 504 S.W.2d 923 (Tex. Civ. App.-San 
Antonio 1973, writ rerd o.r.e.) (court called upon to stop ongoing oil and gas production 
activities because of alleged damage to surface estate). 

109. See, e.g., Amstad v. North Dakota State Indus. Comm'D. 122 N.W.2d 857 (N.D. 
1963); Einsig v. Pennsylvania Mines Corp., 69 Pa. Commw. 351. 452 A.2d 558 (1982). 

110. Heinatz v. AlleD, 147 Tex. 512, 217 S.W.2d 994 (1949). 
111. Reed v. Wylie, 538 S.W.2d 186 (Tex. Civ. App.-Waco 1976). reu'd, 554 S.W.2d 

169 (Tex. 1977). on remand, 579 S.W.2d 329 (Tex. Civ. App.-Waco 1979). af/'d, 597 S.W.2d 
743 (Tex. 1980). 

112. Moser v. United States Steel Corp., 26 TeL Sup. Ct. J. 427 (June 8, 1983, pet. for 
rehearing pending). 

113. For example, oil to A. gas to B, coal to C. etc. 
114. For example, down to 1000 feet to X, from 1000 to 3000 feet to Y. below 3000 to 

z. 
115. E.g., Acker v. Guinn, 464 S.W.2d 348, 350 (Tex. 1971). 
116. There is much scholarly commentary on this issue. See, e.g., the articles cited at 

H. WILLIAMS & C. MEYERs, THE LAw OF OIL AND GAS § 219 & 0.1 (1981). For non-Texas 
oriented analyses, see generally Patterson. A Survey of Problems Associated with Ascer
taining the Ownership of "Other Minerals," 25 RoCKY MTN. MIN. L. lNsr. 21 (1979); 
Reeves, The Meaning of the Word "Minerals," 54 N.D.L. REv. 419 (1978); and Comment, 
The Surface-Mineral Dilemma: A Proposed Standard for Mws·issippi, 48 MISS. L.J. 852 
(1977). 
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general, play important roles in exacerbating or ameliorating po
tential developmental conflicts.l17 If common law rules that apply 
to mineral deeds are interpreted by courts as favoring a finding 
that the surface owner owns the surface mineable minerals, devel
opmental conflicts are more likely. If, on the other hand, courts 
interpret the phrase "oil, gas, and other minerals" to convey all 
minerals to the severed mineral owner, unintentional development 
conflicts will be kept to a minimum. The discovery of new or dif
ferent minerals on land where the mineral estate has already been 
severed is often the catalyst for conflict. Another catalyst is a sud
den change in market value of a mineral previously considered 
valueless.l1s · . 

An additional problem affecting developmental conflicts can 
occur even if a single person owns both the surface and the miner
als. For example, if a fee owner leases the "oil, gas, and other min
erals" and the lessee finds lignite while looking for oil, the lessee's 
right to extract the lignite is uncertain. In some cases, the original 
owner may claim that he has retained that right. The extent to 
which courts analogize from the mineral deed interpretation of 
"oil, gas, and other minerals" to the leasehold interpretation of the 
same phrase will determine the nature and extent of this 
conflict. 119 

A. The Early Texas Approach-A "Common Sense" Definition 
of Minerals 

In most early Texas cases construing the phrase "oil, gas, and 
other minerals," courts held the term to be unambiguous and 
therefore parol evidence was not admissible to ascertain the true 
intent of the parties.120 For example, the court in Heinatz u. Al
len,121 in defining the term "minerals," reached a result favoring 

117. See, e.g., Hext v. Gill, 7 L.R.-Ch. 699, 701 (1872) (interpreting the phrase "mines 
and minerals"). 

118. Lignite in East Texas is a good illustration of this problem. While lignite deposits 
were known about for many years, by 1973 only about 3,200 acres of lignite had been strip
mined, although approximately one million acres of Texas land had an estimated 10.4 bil
lion short tons of lignite beneath them. Newton & Sherman, The Evolution of Control of 
Surface Mining o{ Coal and Uranium in Texas, 29 BAYLOR L. REV. 847, 850-51 (1977). 

119. See Moser, 26 Tex. Sup. Ct. J. at 428-29 (court assumed without explanation that 
Acker and Reed applied to oil and gas leases as well as mineral deeds). 

120. See, e.g., Anderson & Kerr Drilling Co. v. Bruhlmeyer, 134 Tex. 574,583-84,136 
S.W.2d 800, 805 (1940). 

121. 147 Tex. 512, 217 S.W.2d 994 (1949). 
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the mineral owner under most circumstances. The court ascer
tained the intent of the parties by looking at the "ordinary and 
natural meaning" of the term minerals or mineral rights.l22 It re
fused to use the dictionary definition of minerals because that 
would include the soil itself.12s It did, however, weigh the economic 
value of the minerals, concluding that economically valueless min
erals are not included.l24 Nevertheless, the court found that sub
stances which possessed economic value were not always minerals, 
because such substances as limestone and caliche, while valuable, 
are part of the soil itself and are therefore not minerals.1:l1! The 
court did not consider conclusive the fact that sand and gravel 
could be obtained only through the destruction of the surface.126 

B. The Development of the Surface Destructive Test 

Beginning with Acker v. Guinn,127 the Texas Supreme Court 
announced, and then struggled with, a "surface destructive" test to 
ascertain the intention of the parties to a mineral deed containing 
the term "oil, gas, and other minerals." In Acker the disputed min
eral was iron ore.128 Had the court relied on the Heinatz ordinary 
meaning or economic value tests, it would have found iron ore to 
be included in all grants or reservations of "other minerals."129 Yet 
the court in Acker refused to follow Heinatz and instead commit
ted itself to a twelve-year marriage with the elusive concept of 
"surface destruction. "ISO 

The Acker court relied on the scholarly law review article by 

122. ld. at 517, 217 S.W.2d at 997. 
123. ld. 
124. ld. at 518, 217 S.W.2d at 997. 
125. ld. 
126. ld. at 518-19,217 S.W.2d at 998. Atwood v. Rodman, 355 S.W.2d 206 (Tax. Civ. 

App.-EI Paso 1962, writ rerd n.r.e.), eroded the Heinatz decision. The minerals thnt were 
the subject of Atwood were limestone, caliche, sand, and clay. The term thnt needed inter
pretation was "oil, gas, and other minerals" rather than "mineral rights." ld. at 209-11. Had 
the court relied on Heinatz, it would have looked to the economic value of the minerals, the 
ordinary meaning of "minerals," and whether the minerals were rare and exceptional in 
value.ld. at 215 (quoting Heinatz, 147 Tex. at 517,217 S.W.2d at 997 (1949». According to 
Heinatz, the court should have concluded that limestone was not a mineral since it was. in 
essence, the soil itself and not within the ordinary meaning of the term "other minerals." 
Refer to notes 122-25 supra and accompanying text. 

127. 464 S.W.2d 348 (Tex. 1971). 
128. ld. 
129. Refer to notes 112-26 supra and accompanying text. 
130. Acker, 464 S.W.2d at 352. 
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Professor Kuntz131 which suggested that attempts by courts to as~ 
certain the specific intent of the parties in these cases are fruit~ 
less.132 Professor Kuntz argued' courts should recognize that per~ 
sons do not usually reserve or grant to others the right to destroy 
one interest while developing the other interest.133 As expounded 
in Acker, the surface destructive test holds that "[u]nless the con
trary intention is affirmatively and fairly expressed . . . a grant or 
reservation of 'minerals' or 'mineral rights' should not be construed 
to include a substance that must be removed by methods that will, 
in effect, consume or deplete the surface estate."184 Thus, while 
iron ore is clearly a valuable mineral in the ordinary sense of the 
term, it is not a mineral that typically· is granted or reserved in an 
"oil, gas, and other minerals" deed.1311 

The court refined its surface destructive test as a result of a 
suit involving a deed that contained a reservation of a one~fourth 
interest in "all oil, gas and other minerals on and under the 
land."13s The court in Reed v. Wylie (Reed 1),137 relying on Acker, 
modified the surface destructive test by examining the factual alle~ 
gations regarding the particular location of the lignite on the acre
age and the general region. The court reached two conclusions. 

131. Kuntz, The Law Relating to Oil and Gas in Wyoming, 3 WYo. L.J. 107 (1949). 
For a comment on Professor Kuntz's approach, see Maxwell, The Meaning of "Miner
als"-The Relationship of Interpretation and Surface Burden, 8 TEx. TECH L. REV. 255, 
268-70 (1976). 

132. Acker, 464 S.W.2d at 352. 
133. Kuntz, supra note 131, at 115. 
134. Acker, 464 S.W.2d at 352. 
135. The Acker test was followed in Williford v. Spies, 530 S.W.2d 127 (Tex. Civ. 

App.-Waco 1975, no writ). Lignite had been discovered on the property and surface.mining 
operations had already begun. Plaintiff had received title to 194 acres with an outstanding 
reservation of one·half of "all minerals, oil, and gas and other minerals." Id. at 128. Plaintiff 
was seeking to quiet title in the lignite and receive 100% of the royalties from the lignite 
lessee. Id. Applying the surface destructive test, the court concluded that the lignite was not 
included within the reservation of other minerals. Id. at 129·30. See also DuBois v. Jacobs, 
551 S.W.2d 147, 150 (Tex. Civ. App.-Austin 1977, no writ). 

136. Reed v. Wylie (Reed 1),554 S.W.2d 169, 170 (Tex. 1977); Reed v. Wylie (Reed ll), 
597 S.W.2d 743 (Tex. 1980). The Reed cases produced an avalanche of law review commen· 
tary. See generally Note, Beneath the Surface·Destruction Test: The Dialectic of Inten
tion and Policy, 56 TEx. L. REv. 99 (1977); Lopez, Upstairs/Downstairs: Conflicts Be
tween Surface Mineral Owners, 26 ROCKY MTN. MIN. L. INsT. 995 (1980); Patterson, supra 
note 116; Comment, Lignite: Surface or Mineral-The Surface Destruction Test and 
More, 29 BAYLOR L. REV. 879 (1977); Note, Ownership of "Other Minerals": Reed v. Wylie 
Speaks Again, 18 Hous. L. REV. 201 (1980); Note, Ownership of Unspecified Minerals in 
Texas and Oklahoma After Reed v. Wylie IT, 16 TuLsA L.J. 511 (1981). 

137. 554 S.W.2d 169 (TeL 1977). 
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First, if the lignite is "at the surface," then as a matter of law the 
surface owner owns the lignite if the grant or reservation is only of 
"oil, gas, and other minerals.Ul38 Second, if the lignite is not lo
cated at the surface, the surface owner owns it only if he proves 
that at the time of the conveyance the sole extractive techniques 
available were surface destructive.1s9 In many cases, this onerous 
burden of proof places mineral ownership of surface mineable lig
nite in the mineral owner. But Reed Ps attempt to clarify the sur
face destructive test was remarkably short-lived. 

After the Reed I court remanded the case for trial, the second 
trial reached the same conclusion as the first- the surface owner 
was entitled to summary judgment because the lignite was "at the 
surface.Ul40 On appeal, the court reversed the summary judgment 
and remanded for another new trial.l41 Given a second bite at the 
same apple, the Texas Supreme Court, in Reed v. Wylie (Reed 
11),142 substantially modified its surface destructive test to favor 
the surface owner.14S The court initially reaffirmed the first prong 
of its holding in Reed I: the surface owner owns minerals "at the 
surface.Ul44 In a bootstrapping analysis, the court further con
cluded that "at the surface" includes some depth-at least to a 
point where it must have been contemplated that mineral removal 
would be achieved by surface destructive techniques.141S Under this 
analysis, the actual intent of the parties is irrelevant, and "at the 
surface" is determined solely by the depth of the conveyed miner
als. The court did not define the depth limits of "near surface," 
but did state that 200 feet was "near surface" as a matter of law.140 

138. Reed I, 554 S.W.2d at 173 (Greenhill, C.J., concurring). 
139. Id. at 172. In determining whether the surface owner owned lignite below the 

surface, the court used the date of the property's conveyance because it Wl1.!l attempting to 
ascertain the intent of the parties at the date of the execution of the deed rather than at the 
time of the litigation. Id. 

140. Reed II, 597 S.W.2d 743, 744 (Tax. 1980). 
141. 579 S.W.2d 329 (TeL Civ. App.-Waco 1979), affd, 597 S.W.2d 743 (Tax. 1980). 
142. 597 S.W.2d 743 (TeL 1980). 
143. Id. at 748. 
144. Id. at 745. The Reed II court held that "at the surface" did not necessarily re

quire outcroppings on the parcel in question. Id. at 746. In this case, the surface owner was 
able to prove that the lignite in some parts of his area was within seven or eight feet oC the 
surface. Id. at 745. The Acker court dealt with actual outcroppings of iron are. Acker, 464 
S.W.2d at 350-51. Because of the oxidation that occurs when lignite is exposed to air, out
croppings of hard lignite are rare. Reed II, 597 S.W.2d at 745. 

145. Reed 11,597 S.W.2d at 746. 
146. Id. at 748. The statement that lignite within 200 feet is near the surface as a 

matter of law was clearly dictum since the court had already found that the lignite in ques-



HeinOnline -- 21 Hous. L. Rev. 72 1984

72 HOUSTON LAW REVIEW [Vol. 21:49 

The line between "at the surface" and "near surface" was not 
drawn. 

The Reed II court also unveiled a new test for minerals lo
cated at depths below the undefined level of "at the surface." In
stead of Reed I's test-that the method of extraction'at the time of 
the conveyance must be surface destructive147-the court lightened 
the surface owner's burden considerably by requiring proof only 
that "any reasonable method, including such a method as of the 
date of this opinion, of removal of the lignite, coal or iron will con
sume, deplete or destroy the surface."148 The ostensible purpose of 
the change was to eliminate the destabilizing effect the Reed I test 
would have had on mineral titles because of the difficulty of prov
ing methods of extraction on adjacent lands at earlier times.140 

Reed II shifted the balance in interpretation of deeds contain
ing the phrase "oil, gas, and other minerals" to favor surface own
ers. After Reed II, it was much easier for surface owners to claim 
all of the surface mineable minerals under either the "at the sur
face" or "near surface" tests. Furthermore, developmental conflicts 
between lignite resources and oil and gas resources were exacer
bated by increasing the likelihood that the lignite and oil and gas 
would be controlled by two different parties because the "oil, gas, 
and other minerals" form predominated in mineral deeds. The op
portunities for conflict were increased rather than diminished by 
Reed II's refinement of the surface destructive test. 

C. The Partial Demise of the Surface-Destructive Test-The 
Texas Supreme Court Changes the Rules 

In Moser v. United States Steel Corp.,150 the Texas Supreme 
Court changed the test applicable to the definition of "other min
erals" or "mineral rights" as used in deeds, leases, or contracts.1G1 

tion was at the surface and therefore owned by the surface owner. The court went even 
further by holding that if the surface owner establishes ownership of any part of a mineral. 
either because it is at the surface or because he meets the burden of the near surface test. he 
owns all of that substance on the premises. Id. The purpose of this dictum is to lend stabil
ity to mineral titles and to allow for easier exploitation of the mineral if it is controlled by 
one party. 

147. [d. at 746. 
148. Id. at 747. 
149. Id. The court ignores the policy of ascertaining the parties' intent on the date tho 

instrument was executed. 
150. 26 Tex. Sup. Ct. J. 427 (June 8, 1983, pet. for rehearing pending). 
151. Id. at 428. 
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Moser involved a reservation of "[a]ll of the oil, gas, and other 
minerals of every kind and character" on a tract where uranium 
deposits were discovered subsequent to the reservation.1152 The 
lower courts applied the Reed I and Reed II tests to determine the 
owner of the minerals located near the surface.1153 The Texas Su
preme Court, however, abandoned the surface destructive test be
cause it created too much title uncertainty regarding the owner
ship of unnamed minerals. 1M 

In its review of the various Texas decisions, the A10ser court 
essentially returned to the pre-Acker/Heinatz test of the "ordinary 

152. Id. at 427. 
153. 601 S.W.2d 731, 732-33 (Tex. Civ. App.-Eastland 1980), reu'd, 26 Tex. Sup. Ct. 

J. 427 (June 8, 1983, pet. for rehearing pending.) 
154. 26 TeL Sup. Ct. J. at 428. In abandoning Reed I, Justice Campbell is tied philo

sophically to the concurring opinion of Justice Spears in Reed II. 597 S.W.2d at 751 (Spears, 
J., concurring). Justice Spears would have treated the issues of ownership and easements 
separately. In other words, the phrase "all oil, gas, and other minerals" should be inter
preted to include all minerals which have any value. This interpretation, however, d0e3 not 
give the mineral owner of the lignite the right to destroy the surface or interfere with other 
activities of the surface owner. Id. Refer to section IV-B supra. This test owes its origin to 
the English case of Hart v. Gill, 7 L.R.·Ch. 699 (1872). In Hut, the court determined the 
rights of successors to the interests of the grantor and grantee of a deed that bad reserved 
the "mines and minerals" to the grantor in the context of valuable china clD.y deposits that 
could be extracted only through surface destructive techniques. Id. at 712-13. 

The court accepted the proposition that the reservation of minerals by the grantor in
cluded all of the valuable substances that could be exploited and assumed that, unless the 
parties expressly limited the use of the general phrase "minerals," they intended to reserve 
all minerals as commonly defined. Id. at 713. This is essentially the applO!lch taken in 
Moser and Heinatz. All available minerals would be owned by the minernl owner, thus sim
plifying title searches involving surface mineable minerals. 

This approach had received some support in the United States prior to Moser. In M0S3 
v. Jourdan, 129 Miss. 598, 92 So. 689 (1922), the court, on similar facts, reached the same 
result. In Moss, the grantor excepted "all minerals" that might be on the conveyed tract. 
Successors to the grantee wanted to prevent grantor's successors from removing BQJld and 
gravel that would destroy the surface. The surface was useful only for pasturage. ld. at 611-
12, 92 So. at 690. The court readily found that the grantor had excepted BQJld and gravel 
from the grant because they were commonly treated as minerals. ld. at 612, 92 So. at 690. 

The rule in Moss was overturned in Witherspoon v. Campbell, 219 Miss. 640, 69 So. 2d 
384 (1954), another case involving the extraction of sand and gravel The court in Wither
spoon was heavily influenced by the discovery of oil and gas in the Tinsley Field in 1939, 17 
years after Moss was decided. ld. at 649-51, 69 So. 2d at 387-88. The discovery of oil created 
a climate in which the term "minerals" was almost exclusively concerned with the transfer 
of fugacioUB hydrocarbons aJ;ld not with the more common minerals of BQJld and gravel. Id. 
at 644, 69 So. 2d at 388. As Dean Maxwell has noted, one way to look at Plitherspoon is to 
say that after the discovery of oil and gas, sand and gravel are no longer minerals within the 
ordinary meaning or intent of the parties. This conclusion avoided the necessity of overrul
ing Moss. Maxwell, suprcr note 131, at 277-78 n.65. 
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and natural meaning" of minerals.lllli Under Moser, the ignorance 
of both parties as to the presence of valuable minerals is irrele
vant.156 Instead, courts will announce on a mineral-by-mineral ba
sis which substances are within the ordinary and natural meaning 
of the term.lII7 The Moser court approved previous decisions deal
ing with substances such as building stone and limestone,11l8 caliche 
and surface shale,1I19 water, 160 and sand and gravel.161 

The Texas Supreme Court, sensitive to the fact that changing 
a rule of property pronounced just twelve years earlier in Acker 
would upset expectations upon which investors had relied,162 de
cided to interpret all mineral "contracts, leases and deeds" in light 
of the law in effect at the time of the execution of the contract, 
lease, or deed.16s Thus, the surface destructive test will continue to 
have an impact on mineral interests conveyed after Moser, insofar 
as instruments executed in the period between Acker and Moser 
may affect the title examination of post-Moser deeds and leases.1S4 

155. Refer to notes 115-18 supra and accompanying text.' 
156. Moser, 26 Tex. Sup. Ct. J. at 428. 
157. Id. 
158. Id. at 429 (citing Heinatz v. Allen, 147 Tex. 512, 515, 217 S.W.2d 994, 997 (1949». 
159. Moser, 26 Tex. Sup. Ct. J. at 429 (citing Atwood v. Rodman, 355 S.W.2d 206, 209 

(Tex. Civ. App.-EI Paso 1962, writ rerd n.r.e.». 
160. Moser, 26 Tex. Sup. Ct. J. at 429 (citing Fleming Found. v. Texaco Inc., 337 

S.W.2d 846, 851-52 (Tex. Civ. App.-Amarillo 1960, writ rerd n.r.e.». 
161. Moser, 26 Tex. Sup. Ct. J. at 429 (citing Psencik v. Wessels, 205 S.W.2d 658, 659 

(Tex. Civ. App.-Austin 1947, writ rerd». 
162. Moser, 26 Tex. Sup. Ct. J. at 430. 
163. Id. The exact terminology raises some interesting questions regarding which test 

applies. For example, during the period from Acker to Moser, arguably there were three 
tests: first was the general surface destructive test used in Acker, second was the test an· 
nounced in Reed I, and third was the amendment of the Reed I test as announced in Reed 
II. Refer to notes 120·36 supra and accompanying text. 

164. If the purpose of overruling the surface destructive test were to provide title cer· 
tainty, the fact that the period from 1971 to 1983 was one of unparalleled oil and gas and 
other mineral activity undoubtedly will emasculate the Moser decision's effect on title 
problems relating to mineral development. 

Some states have interpreted mineral deeds containing the phrase "oil, gas, and other 
minerals" differently from either Reed or Moser. In Besing v. Ohio Valley Coal Co., 155 Ind. 
App. 527, 528, 293 N.E.2d 510, 512-13 (1973), and Continental Group, Inc. v. Allison, 404 
So. 2d 428, 435 (La. 1981), Indiana and Louisiana interpreted this language as ambiguous, 
thus allowing parol or extrinsic evidence on the issue of the parties' intent. See also Mining 
Corp. v. Int'l Paper Co., 324 F. Supp. 705, 711 (W.D. Ark. 1971); Smith v. Moore, 172 Colo. 
440, 474 P.2d 794 (1970); Steward v. Chemicky, 439 Pa. 43, 266 A.2d 259 (1970); Orcata v. 
Romano Bros., 137 W. Va. 633, 73 S.E.2d 622 (1922). Oklahoma has adopted an approach in 
which title uncertainty is virtually nonexistent. In Hutchison v. McClure, 621 P.2d 546 
(Okla. Ct. App. 1980), the court adopted the rationale of Sloan v. Peabody Coal Co., 547 
F.2d 115 (10th Cir. 1977), which applied the ejusdem generis rule of construction to the 



HeinOnline -- 21 Hous. L. Rev. 75 1984

1984] DEVELOPMENTAL CONFLICTS 75 

Although the surface destructive test announced by the court in 
1980 had a very brief lifespan, its effects will undoubtedly be felt 
for many years to come. 

Dictum in Moser suggests also that the surface destructive test 
will apply to all lease transactions in the period between Acker and 
Moser.lSI> In pre-Acker and post-Moser leases, the ordinary mean
ing and economic value test as first announced in Heinatz and re
vived by Moser will apply. The underlying rationale of the surface 
destructive test should apply, if at all, to both deeds and leases. 
The major purpose of the rule is to prevent the surface owner from 
unknowingly transferring the right to destroy or substantially de
preciate the value of his estate. The same rationale would apply 
when the lease is being executed by the owner of a unified mineral 

term "oil, gas, and other minerals." Thus, in Oklahoma, coal will be excluded in a grant or 
reservation of oil, gas, and other minerals, and extrinsic evidence will not be admissible to 
ascertain the true intent of the parties. ld. at 115-16 (citing Allen v. Farmers Union C0-
operative Royalty Co., 538 P.2d 204 (Olda. 1975»; Panhandle Cooperative Royalty Co. v. 
CunninghanI, 495 P.2d 108 (Okla. 1971); West v. Aetna Life Ins. Co., 536 P.2d 393,401 
(Olda. Ct. App. 1974». 

A case demonstrating the difficulties courts encounter when dealing with these 
problems on an ad hoc basis involved a Wyoming reservation of "all gas, casinghead gas, oil 
and other minerals valuable as a source of petroleum." In Lazy D Grazing Ass'n v. Teny 
Land & Livestock Co., 641 F.2d 844, 846-47 (lOth Cir. 1981), the issue was whether strip
mineable coal was reserved by the defendant's predecessor in interest. The court followed 
the Besing and Allison approach of finding the term "other minerals valuable as a source of 
petroleum" ambiguous and allowed the parties who negotiated the conveyance and reserva
tion to testify to their intent. ld. at 847 n.7. Both the trial court and the court of appeals 
found that the parties intended to reserve to the grantor surface mineable lignite. ld. 

The result in Lazy D illustrates the problems the court faces with an ad hoc system of 
allowing parol evidence. In Allison, the court was heavily influenced by the extent of the 
negotiation of the particular phrase used in the reservation. In Lazy D, on the other hand, a 
specific deletion of the term "coal" was held to be relatively insignificant given other evi
dence regarding the nature of negotiations prior to the signing of the deed. The court, of 
course, was assisted by the fact that all the parties to the original severance were present 
and able to testify. When the parties are deceased or otherwise unavailable for testimony, 
the job of ascertaining intent becomes very difficult. See generally Huffman, supra note 9, 
at 206-09 (1982). 

Finally, a rule that is essentially the opposite of the ad hoc parol evidence test has 
developed in New Mexico. In New Mexico & Ariz. Land Co. v. Elkins, 137 F. Supp. 767, 768 
(D.N.M. 1956), the issue was whether the grantor had reserved the interest in uranium when 
he reserved "all oil, gas and minerals underlying or appurtenant to said lands." Id. The 
court approached the problem of minerals not by admitting parol evidence to ascertain the 
intent of the parties, but by a dictionary definition. The court found the fact that uranium 
or other fissionable minerals were not known to exist or have commercial value at the time 
of the reservation irrelevant. ld. at 773. The result is similar to Heinatz and Moser but 
without their caveats about "commonplace" minerals such as sand and gravel. 

165. Moser, 26 Tex. Sup. Ct. J. at 430. 



HeinOnline -- 21 Hous. L. Rev. 76 1984

76 HOUSTON LAW REVIEW [Vol. 21:49 

and surface estate.166 Given the new Moser test, though, the con
siderations relevant in the mineral interest transfer situation may 
not be present in the leasehold situation. In a lease situation one 
might presume that the leasing transaction, if not entirely specula
tive, is designed to explore for a specific type of mineral that is 
known or suspected to be present on the leasehold premises. By 
approving the Cain v. Neumann167 holding, however, the Texas 
Supreme Court will apparently treat fee transfers and leasehold 
transactions the same under the Moser analysis. 

The Louisiana case of River Rouge Minerals, Inc. v. Energy 
Resources,168 approached the lessor/lessee developmental conflict 
situation somewhat differently. The issue in River Rouge was 
whether a prior lease using the term "oil, gas, and other minerals" 
had given to the first lessee the right to exploit a recently discov
ered deposit of surface mineable lignite.169 In resolving the defini
tional problem, the court looked at two factors. First, the lease 
form used was one typically utilized only in the oil and gas indus
try.no Second, the court applied the ejusdem generis rule of con
struction to confirm its finding that neither the lessor nor the 
lessee intended to give or receive the right to exploit anything 

166. The Kansas Supreme Court in Wulf v. Shultz, 211 Kan. 724, 727, 508 P.2d 896, 
900 (1973), implied that the underlying rationale of Reed and Acker would also apply to the 
lease transaction. The court was attempting to construe a lease to "procure natural gas, 
petroleum and other mineral substances." ld. at 726, 508 P.2d at 899. The court essentially 
combined the surface destructive tests of Acker and Reed with the ejusdem generis rule of 
construction, that has been rejected in Texas, to conclude that' surface mineable minerals 
such as lignite, limestone, and gravel were not leased to the lessee. ld. at 728, 508 P.2d at 
900-01. It reasoned that normally the owner of the surface would not contemplate the de
struction of his estate by the mineral lessee unless a contrary intention was "clearly ex
pressed." ld. at 728,508 P.2d at 900. It could find no language in the lease which evidenced 
such clear intent and instead found that it was obvious that the lease, notwithstanding its 
reference to other mineral substances, was limited to exploration and development of oil, 
gas and other fugacious minerals. ld. at 728-29, 508 P.2d at 901. 1'he court did not discuss 
whether the rationale of Wulf would apply if the lease were executed by a mineral estate 
owner who possessed both fugacious and surface-mineable minerals. Perhaps the rationale 
should change, since the mineral lessor who does not own the surface would not be con
cerned with whether the surface was consumed or destroyed by the lessee. 

167. Moser, 26 Tex. Sup. Ct. J. at 429 (citing Cain v. Neumann, 316 S.W.2d 915 (Tex. 
Civ. App.-San Antonio 1958, no writ». Cain held that a lease of "all of the oil, gas, coal, 
and other minerals" allowed the lessee to exploit the newly discovered surface mineable 
uranium. ld. at 918. 

168. 331 So. 2d 878 (La. Ct. App.), cert. denied, 337 So. 2d 221 (1976). 
169. ld. at 879. 
170. ld. at 881 (citing Huie Hodge Lumber Co. v. Railroad Lands Co., 151 La. 197,91 

So. 676 (1922». See also, Continental Group Co. v. Allison, 404 So. 2d 428 (La. 1981), cert. 
denied, 456 U.S. 906 (1982). 
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other than fugacious hydrocarbons.l7l This finding was supported 
by the lack of any express easement giving the mineral lessee 
rights consistent with a surface-mining operation.1'12 A lessor who 
is approached by an oil and gas company with a lease form using 
the term "oil, gas, and other minerals" may not think he is trans
ferring to the oil company the right to exploit surface mineable 
minerals. 

V. ALTERNATIVE SOLUTIONS TO DEVELOPMENTAL 

CONFLICTS: APPLICATION OF SEVERAL COMMON LAW APPROACHES 

The common law doctrines of implied easements and subja
cent support have particular relevance to developmental conflict 
situations. In Texas, to date, no known cases apply these common 
law doctrines to the different circumstances in which developmen
tal conflicts can occur.l'13 Courts in other states, however, have 
used these common law doctrines in resolution of developmental 
disputes. 

A. The Colorado Rule of Compensation 

Several Colorado court opinions require the undisputed o\'mer 
of surface mineable minerals to compensate the surface o\'mer 
before beginning development.l'14 The Colorado compensation rule 

171. ld. at 881. In states such as Texas that have rejected application of the ejusdem 
generis rule of construction, the River Rouge holding seems tenuous. In Evangelical Lu· 
theran Church v. Stanolind Oil and Gas Co., 251 F.2d 412, 417 (8th Cir. 1958), the court. in 
interpreting an "oil, gas, and other minerals" lease, refused to apply the rule of ejusdem 
generis rule of construction. It also found that the term "other minerals" was not ambiguous 
and thus did not allow extrinsic evidence. ld. at 419. The result was like Moser in that the 
court concluded that lignite or uranium or other commonly known surface mineable miner
als could be exploited under an "oil, gas, and other minerals" type lease. ld. at 414-15. 

172. 331 So. 2d at 880. 
173. Roach v. Chevron, U.S.A., Inc., 574 S.W.2d 200, 201 (Tax. Civ. App.-San 

Antonio 1978, no writ), presented the classic example of a developmental conflict. but the 
case was decided on other grounds. ld. at 201. Chevron was a surface mineral lessee whose 
strip-mining activities were approaching Roach's oil weIls, producing under a valid oil and 
gas lease. The opinion did not decide which lease had been granted first or which mineral 
interest was created first. ld. Chevron, the surface miner, sought to eject the oil and gas 
lessee from the two tracts while Chevron strip·mined those areas. ld. 

174. For a chronological history and expansion of the Colorado doctrine, see Burt v. 
Rocky Mtn. Fuel Co., 71 Colo. 205, 205 P. 741 (1922); Barker v. Mintz, 73 Colo. 262, 215 P. 
534 (1923); Evans Fuel Co. v. Leyda, 77 Colo. 256, 236 P. 1023 (1925). Some commentators 
have called the Colorado approach a balancing of the equities approach. See, e.g., Maxwell, 
supra note 131, at 279. Others have referred to it as a prelude to a form of "judicial eminent 
domain." See, e.g., Ferguson, Severed Surface and Mineral Estates-Right to Use, Damage 
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is founded on the common law requirement of subjacent sup
port,17~ the common law rule of implied easements,l'16 and a statu
tory enactment.177 A common element in cases construing the rule 
is the mineral owner's lack of an express easement or right to strip 
mine. In the majority of cases, however, the deed containing the 
grant or reservation of the minerals does include language ex
pressly relating to the use of the surface. 

The foundation of the compensation doctrine appears in Burt 
v. Rocky Mountain Fuel CO.17S In Burt, the surface owner sought 
damages from the mineral owner for subsidence damages caused 
by the latter's extraction of deep basin coal.l'10 The Colorado Su
preme Court reversed a summary judgment on behalf of the min
eral owner and remanded for trial on the causation issue.16o The 
court assumed that if the surface owner could show that the min
eral owner's mine caused the subsidence, the mineral owner would 
be liable for the damages unless there was a specific immunity 
clause in the plaintiff's deed or chain of title.161 

In Barker v. MintzlS2 the Colorado Supreme Court used the 
Burt holding to conclude that the surface owner has an absolute 
right to the support of the surface regardless of whether the min
eral owner is guilty of negligence.16s The court acknowledged that 
it was basing its decision on its inherent or general equity pow
ers.l64 In Barker, the surface owner sought to enjoin the mineral 
owner from destroying the surface by strip-mining, though there 
was no other practical way to mine the coal.1611 The court held that 

or Destroy the Surface to Recover Minerals, 19 ROCKY MTN. MIN. L. INST. 411, 435 (1974). 
In reality, the compensation rule has elements of both balancing the equities and a type of 
inverse condemnation. 

175. 58 C.J.S. Mines and Minerals § 278 (1948). 
176. 2 F. POLLOCK & F. MArrLAND, HISTORY OF ENGLlSH LAw 145 (2d ed. 1898). 
177. COLO. REv. STAT. § 34-48-106 (1973) provides: 
When the right to mine is in any case separate from the ownership or right of 
occupancy to the surface, the owner or rightful occupant of the surface may de
mand satisfactory security from the miner, and if it is refused, he may enjoin such 
miner from working until such security is given. The order for injunction sholl fix 
the amount of bond. 
178. 71 Colo. 205, 205 P. 741 (1922). 
179. Id. at 206, 205 P. at 741. 
180. Id. at 208, 205 P. at 742. 
181. Id. at 207-08, 205 P. at 742. 
182. 73 Colo. 262, 215 P. 534 (1923). 
183. Id. at 264, 215 P. at 535. 
184. Id. at 266-67, 215 P. at 535. 
185. Id. at 263-64, 215 P. at 534-35. 
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the reservation of surface use for mineral development did not, 
without more, permit the destruction of the surface.18o 

Traditionally, the dominance of a mineral owner's estate does 
not allow him to destroy the surface unless that right is specifically 
included in the deed.18

'1 The Barker court, however, did not exer
cise its equitable powers to enjoin the mineral owner from engag
ing in surface destructive mineral operations.18s Seeking the "real 
justice of the case," 189 the court considered the value of the sur
face, which it deemed minimal since it was primarily pasturage, 
and the value of the minerals, which it deemed great, and set out 
to do the "greatest amount of good with the least possible 
harm."190 Under this balancing analysis, the court refused to enjoin 
the mineral owner from exploiting his resource through strip-min
ing operations. Instead, the court required the mineral owner to 
post security for the value of the surface before beginning opera
tions to surface mine the coal resources.lOl 

186. ld. at 264,215 P. at 535. 
187. ld. 
188. Contra Rochez Bros., Inc. v. Duricka, 374 Pa. 262, 264, 97 A.2d 825, 828 (1953). 

An extensive collection of cases dealing with the problem of when 8trip·mining is allowed 
under various forma of mineral deeds and leases is found at Annot., 70 A.L.R.3d 369, 383 
(1976). The Barker court essentially mirrored the approach taken in Hen v. Gill, 7 L.R.·Ch. 
699 (1872), in which the court determined whether the owner of the mineral estata rould 
exploit a seam of china clay. Such exploitation would have destroyed the surface estate. ld. 
at 713. The Hext rourt decided that absent specific language in the grant or reservation 
giving the mineral owner the right to destroy the surface, he would be restricted to imposing 
only "temporary damage" upon the surface owner. ld. at 713-14. A presumption or inference 
was created so that the surface owner would not suffer the loss of his estate without express 
language in the grant to support such a destruction. ld. The Hext rourt also relied on the 
doctrine of subjacent support for its cIaim that the mineral owner is without authority to 
undermine the servient surface estate owner. ld. at 713. The rourt also cited several earlier 
cases in which more specific language was used in the deed giving the mineral owner the 
right to surface mine the mineral. ld. at 714-15 (citing Bell v. Wilson, 1 L.R.-Ch. 303 (1866); 
Roberts v. Haines, 6 EL & BL 642, 119 Eng. Rep. 1003 (K.B. 1856); Harris v. Ryding, 5 ~t & 
W. 60, 151 Eng. Rep. 27 (Ex. 1839». The rourt's only suggestion to the minernl owner was 
to "make some arrangement with the owner of the surface," if he wanted to exploit the 
china clay seam. He:xt, 7 L.R.-Ch. at 718. On this last point, the English and Colorado 
rourts part company. 

189. Barker, 73 Colo. at 266, 215 P. at 535. 
190. ld. at 266, 215 P. at 535. 
191. ld. at 266-67, 215 P. at 535. This rompensation and balancing analysis was fur

ther explored by the Colorado Supreme Court in Evans Fuel Co. v. Leyda, 77 Colo. 356, 236 
P. 1023 (1925). Leyda involved a deep basin mine allegedly causing subsidence to the sur
face owner's property. ld. at 358, 236 P. at 1024. The rourt attempted to reroncile the "ab
solute" property rights held by the surface owner under the doctrine of subjllcent support 
with the right of the mineral owner to exploit his minerals. ld. at 361, 236 P. at 1025. The 
court roncluded the rights of the surface and mineral owner were correlative. The mineral 
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Thus, after Barker, the Colorado rule of compensation re
quires the owner of surface mineable minerals to post a bond for 
the value of the surface he wants to strip mine. Once bond is 
posted he has an undeniable right to exploit his mineral resource 
essentially amounting to a private right of eminent domain.102 

The fact that the Barker court did not give the surface owner 
the right to buyout the mineral owner193 also reflects an uncon
scious evaluation of mineral use versus range land use which sim
ply does not apply in the lignite versus oil and gas developmental 
conflict. Barker applies a public policy analysis that favors mineral 
extraction over maintenance of raw and essentially low value sur
face land. It undoubtedly was economically feasible for the mineral 
owner in Barker to pay the minor damages to the surface estate 
under those circumstances. Cases involving oil and gas and lignite 

owner may not pass costs of production on to the surface owner. Likewise the surface owner 
cannot, by demanding cessation of activitie3 because of injuries, prevent the mineral owner 
from extracting his minerals. [d. The result, which is the same (IS in Barker, is that the 
mineral owner cannot mine if it will cause subsidence to the surface estate unless he posts 
security with the surface owner for the expected damages that will be inflicted on the sur· 
face estate. [d. See Coase, The Problem of Social Cost, 3 J.L. ECON. 1 (1960). Professor 
Coase views this problem as reciprocal in nature-either A will harm B or B will harm A, 
with the correct choice being the one that avoids the more serious harm. [d. at 2. The sur· 
face owner is imposing costs on the mineral owner when he demands subjacent support; 
similarly, the mineral owner imposes costs on the surface owner by mining with a technol· 
ogy that causes surface damage or destruction. See also, Huffman, supra note 9, at 216·22. 

192. See Ferguson, supra note 179, at 435. One could also view these cases (IS merely 
rejecting the expansion of the implied easement to develop as including the right to surface 
mine. In Smith v. Moore, 172 Colo. 440, 474 P.2d 794 (1970), tlie court held that the deed 
severing the mineral estate did not contain language specific enough to overcome the Barker 
analysis and that subjacent support was an absolute right thus the implied and express 
easements did not authorize the destruction of the surface. [d. at 444·45, 474 P.2d at 795·96. 
The mineral owner in Smith, however, offered a bond to insure payment of damages to the 
surface owner in case a court determined that the mineral owner's deed did not authorize 
surface·mining. [d. at 445, 474 P.2d at 796. Under Barker, of course, the bond WI1S the 
proper procedure. The Smith court, though, finessed the issue of whether the surface owner 
was required to accept the bond by distinguishing Barker on the gound that it involved 
injunctive relief. [d. In Smith, the plaintiff sought a declaratory judgment. [d. The Smith 
court concluded that no findings were made on the compensation alternative and therefore 
refused to allow the plaintiff that remedy. [d. 

The result in Smith, that the mineral owner cannot exploit his mineral resource by 
strip-mining, even when he offers a bond covering surface damage, exalts form over sub
stance. Such a result also is contrary to the express holding in Barker. Nevertheless, the 
underlying rationale of Barker may still have life. The court's balancing analysis implied 
that there were two coequal estates, see Barker, 73 Colo. at 266, 215 P. at 535, and this 
rationale is therefore applicable to competing mineral estate owners or competing lel1Sehold 
owners. In dealing with equals, the court must shed its traditionaley dominant/servient 
analysis and more fully analyze and balance the competing interests. 

193. Barker, 73 Colo. at 266, 215 P. at 535. 
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interests, however, are between two relative heavyweights. A 
court's ability to compel one mineral owner to buyout the other, 
using Barker's rationale, must be questioned. Nevertheless, the 
Barker balancing and compensation analysis provides a useful 
mechanism to resolve the issue. 

If neither party in a developmental conflict situation is willing 
to negotiate or if the parties cannot in good faith agree on compen
sation, the court remains in its original dilemma, and must devise 
another test to deal with the two coequal interests. The simplicity 
of Barker and its unilateral buy-out option will not apply easily to 
the complexity of modern developmental conflicts with potential 
multimillion dollar interests at stake.19

' Thus, while Barker pro
vides useful analytical tools in addressing the policy issues in de
velopmental conflicts between lignite and oil and gas, it cannot 
solve many of those problems. Perhaps if the court balances the 
interests at stake and finds them equal, the marketplace will take 
over and parties will negotiate the most economically efficient way 
to exploit the lignite and oil and gas resources.19G 

B. The Colorado Rule Moves South-The Second Half of Moser 

The Texas Supreme Court was not content in A/oser with 
merely overruling the Acker-Reed surface destruction test.19G After 
placing title to the surface mineable uranium in the mineral owner, 
the court adopted a rule of compensation similar to that in Barker 
and other Colorado cases.197 

194. An interesting problem might arise if one of the mineral owners had the right of 
condemnation. Take, for example, a public utility who owns a lignite field and wants to 
build a mine-mouth generating facility. A deep basin mineral owner is loeated in the middle 
of the field but there is no development of the oil and gas resources at the time that the 
public utility seeks to start strip·mining. Must the public utility compensate. the deep basin 
mineral owner for his mineral interest? Would it be a temporary taking for the time needed 
to strip mine the area or would it be a permanent taking giving the public utility the fee 
mineral ownership in the untapped oil and gas reservoir? Would the result change if the oil 
and gas owner had leased the premises and drilling or production had begun? These ques
tions face utility executives and staffs of public utilities commissions who must decide suita
ble rates for utilities based on reasonable costs of developing new sources of energy. Could 
the costs of condemning an oil and gas mineral interest be included in the rate base since 
the public utility now owns a valuable resource which it could use itself or sell? The courts 
have yet to answer these questions, though some of them have been raised before the Texas 
Public Utilities ComnIission in the past year. 

195. See generally Coase, supra note 191; Huffman, supra note 9. 
196. Moser, 26 Tax. Sup. Ct. J. at 428. Refer to notes 127-72 supra and accompanying 

text. 
197. See Moser, 26 Tax. Sup. Ct. J. at 429. For a full discussion of the Colorado rule of 
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The Moser decision also deals with the scope of the mineral 
easement granted a mineral owner. Unfortunately, the court's anal
ysis leaves the easement issue more confused than ever. The court 
initially reaffirmed the "reasonably necessary" unidimensional test 
of Whitaker198 by concluding that the mineral owner has the right 
to use as much of the surface as is "necessarily and reasonably in
cident to the removal of the minerals."l99 The general rule is that, 
in the absence of negligence or unreasonable use, the mineral own
er could use the surface without compensation.20o Yet the court 
went on to reaffirm the "due regard" and "reasonable alternatives" 
reciprocal accommodation analysis offered in both RoyalllOl and 
Jones.202 In fact, the court, for the first time, recognized the ac
commodation doctrine as applying to the mineral/surface con
flict. 2

0S The Moser court reaffirmed the Jones holding that, in the 
event of a conflict between the surface and mineral owners over 
use of the surface estate, the dominant mineral owner must exer
cise his rights with due regard for the rights of the servient surface 
owner.204 The court's reaffirmation of Jones is important in the 
field of developmental conflicts between coequal mineral estate 
and leasehold owners. Since the Texas Supreme Court has adopted 
a reciprocal accommodation analysis for two nonequal owners, 
namely the surface owner and the mineral estate owner, the adop
tion of a similar analysis for two or more coequal owners would not 
require a great conceptual leap. Thus, dictum in Moser bodes well 
for the adoption of a reciprocal accommodation test to resolve fu-

compensation refer to notes 174-95 supra and accompanying text. 
198. Id. at 429 (citing Sun Oil Co. v. Whitaker, 483 S.W.2d 808 (Tox. 1972». 
199. Moser, 26 Tex. Sup. Ct. J. at 429 (citing Getty Oil Co. v. Jones, 470 S.W.2d 618 

(Tex. 1971». Refer to notes 79-88 supra and accompanying text. Tho court is hard-prossed 
to reconcile the two disparate views represented by Whitaker and Jones. Tho court, on tho 
one hand, reaffirms the dominance of the mineral estate owner under tho unidimensional 
reasonably necessary test of Whitaker, refer to notes 89-101 supra and accompanying text, 
and then follows with a limitation on that test and a specific adoption of an "accommoda
tion" analysis limiting the scope of the dominant mineral easement. Moser, 26 Tox. Sup. Ct. 
J. at 429-30. The accommodation approach is inconsistent with tho Whitaker unidimon
sionallook at the needs of the mineral estate owner, yet the court analyzes tho concepts as if 
they were complementary. 

200. Moser, 26 Tex. Sup. Ct. J. at 429. 
201. Id. (citing Getty Oil Co. v. Royal, 422 S.W.2d 591 (Tex. Civ. App.-Beaumont 

1967, writ rerd n.r.e.». 
202. Moser, 26 Tex. Sup. Ct. J. at 429 (citing Getty Oil Co. v. Jones, 470 S.W.2d 618 

(Tex. 1971». 
203. Moser, 26 Tex. Sup. Ct. J. at 429-30. 
204. Id. at 429. 
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ture developmental conflicts.205 

The Moser court would apply the reciprocal accommodation 
analysis when the deed or lease specifically mentions the mineral 
at issue but the court refused to extend the analysis to minerals 
granted by a deed or lease of "other minerals."20a If the parties 
have not negotiated the grant or reservation of a specific surface 
mineable mineral, the court will not find an easement to strip mine 
or cause surface destruction. Accordingly, the mineral owner will 
be able to surface mine under a grant or lease of "other minerals" 
only if he compensates the surface owner for the damage to the 
surface estate.207 This approach approximates the Colorado rule of 
compensation and, in essence, is a return to the strict liability the
ory of loss of subjacent support. 

C. The Separate Development of Oil and Gas: Guffey v. Stroud 

Although the mineral owner may divide his estate and allow 
one lessee to exploit his oil resources and another his gas resources, 
the dearth of appellate cases concerning leasehold developmental 
conflicts demonstrates the infrequency of this type of severance.20S 

In Guffey v. Stroud,209 however, such a division was the focal point 
of litigation. The mineral estate owner originally issued a gas-only 
lease to Stroud, who drilled a producing gas well.:110 The owner 
then issued an oil-only lease covering the same acreage to Guffey, 
who drilled a second, very successful gas well.:m The gas lessee 
brought an action claiming waste and sought either an injunction 
preventing further waste or a receiver to conserve the gas.:m The 
trial court issued the injunction but ordered the gas lessee to reim
burse the oil lessee for one-half of the cost of drilling the second 

205. Refer to notes 242-59 infra and accompanying text. 
206. Moser, 26 TeL Sup. ct. J. at 429. 
207. ld. This holding does not affect the statutory duty of the minerol owner, or his 

lessee, to reclaim the surface after surface-mining. ld. at n.4. See generally 'I'Ex. NAT. REs. 
CODE ANN. §§ 131.001-.270 (Vernon 1978) (setting up a commission to oversee surface-min
ing and reclamation). 

208. C{., Sinclair Oil & Gas Co. -v. Masterson, 271 F.2d 310 (5th Cir. 1959), cert. de
nied, 362 U.S. 952 (1960); Guffey Y. Stroud, 16 S.W.2d 527 (TeL Comm'n App. 1929, opin
ion adopted); Annat., 64 A.L.R. 734 (1929). 

209. 16 S.W.2d 527 (TeL Comm'n App. 1929, opinion adopted). 
210. ld. at 528. 
211. ld. 
212. ld. 
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well.213 On appeal, the court held the gas lessee had not appropri
ated the labor and expenditure of the oil lessee, and because the 
gas lessee was not seeking affirmative relief, the court could not 
apply equitable principles to compel a settlement between the par
ties.214 The issue presented was whether Guffey could tap into 
Stroud's preexisting gas leasehold interest to reach Guffey's poten
tial oil reserves. The court tacitly recognized the equality of Guf
fey's and Stroud's interests by stating Guffey's second-in-time oil 
lease still carried with it "by implication the right to tap the gas 
pockets and to bring to the surface so much of the gas as was nec
essary in the proper drilling for oil. "2111 These coextensive mineral 
lessees had a right to use or consume each other's estates if it was 
necessary to the exploitation of their minerals. 

The court's treatment of the parties as coequal owners despite 
differences in their lease dates is an important result. One com
mentator has suggested that priority for development should be 
gauged in part on the recording date of the severed interest or 
lease.216 Yet, in Texas, such a position is both economically ineffi
cient and, in most cases, will favor oil and gas . lessees over other 
mineral lessees because of the long history of oil and gas develop
ment in the state. Rather than priority based simply on time, a 
reconciliation and mutual easement approach as applied in Guffey 
would lead to a more beneficial result when technology can de
crease the conflict. To the extent, though, that the Guffey rationale 
is extended to support a balancing approach so that both parties' 
interests are weighed equally, it will ease the interpretive problems 
facing a court with a developmental conflict before it. 

D. The Doctrine of Reciprocal or Correlative Servitudes: 
Chartiers Block Coal Co. v. Mellon 

As early as 1891, courts confronted the problem of competing 
mineral owners seeking to exploit their separate estates. In Rend v. 
Venture Oil CO.,217 the plaintiff coal owner sought a preliminary 
injunction preventing the defendant oil and gas lessee from drilling 

213. ld. 
214. ld. The commission of appeals affirmed the judgment of the court of appeals roo 

versing the judgment of the trial court. ld. at 529. 
215. ld. 
216. Nevill, supra note 12, at 795·96. 
217. 48 F. 248 (W.D. Pa. 1891). 
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a well through his coal strata to the underlying oil and gas.lll8 The 
court held the plaintiff would suffer no present injury and was not 
entitled to this type of extraordinary relief.219 In weighing the engi
neering data, the court determined that the drilling of an oil and 
gas well through coal seams is generally safe, but reserved until 
final hearing the issue of whether plaintiff's interests would be 
threatened or actually injured.220 This type of balancing test is, as 
the court stated, "exceedingly difficult of definition, and ought not 
to be hastily determined upon a preliminary application ...• ''221 
Rend laid the groundwork for the Pennsylvania Supreme Court's 
later treatment of a similar problem in Chartiers Block Coal Co. v. 
Mellon.222 Thete the court treated the divided mineral ownership 
as involving reciprocal servitudes of access or exploitation that 
must be carefully balanced to determine the respective rights of 
the parties.22s 

In Chartiers Block, the fee owner of coal sought to enjoin the 
oil and gas lessee from continued drilling.224 Evident in the court's 
opinion is the concept that the fee owners of the coal and the fee 
owners of the remaining strata enjoy a reciprocal or correlative re
lationship regarding their mutual ability to exploit their estates. 
The majority rejected the trial court's reliance on the common law 
"right-of-way by necessity" as a basis for allowing the oil and gas 
lessee to pierce the coal seam to reach the subterranean oil and 
gas.225 The court concluded that rights must be exercised in a "rea
sonable manner, having due regard for the interests and rights of 
both parties."226 The court cautioned, however, that the oil and gas 
lessee could not drill where he pleased, or as often as he desired, if 
such drilling would destroy or severely diminish the value of the 
previously granted mineral estate.227 Yet the court maintained 

218. ld. at 249. 
219. ld. at 251. 
220. ld. The court held that the coal owner's right only extended to the Uiking of the 

coal and no further. ld. at 250. It did not hold, however, that the parties' rights were correl
ative. ld. 

221. ld. 
222. 152 Pa. 286, 25 A. 597 (1893). 
223. ld. 
224. ld. 
225. ld. at 294, 25 A. at 598. 
226. ld. Note that the due regard language used here was similar to the language used 

in Getty Oil, 422 S.W.2d at 593, to declare a new reciprocal balancing test for the adjust
ment of rights between a dominant oil and gas owner and a servient surface owner. 

227. 152 Pa. at 297, 25 A. at 599. 
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that, because of the common law's inherent flexibility to develop 
rules relating to new sources of wealth and new policy factors, 
other courts should allow mutual exploitation of both valuable 
mineral resources.228 

This reciprocal or correlative concept was further developed 
by Judge Williams in his concurring opinion. !I29 Judge Williams 
laid down a general rule that the owners of the several layers of 
strata of the earth are all subject to "reciprocal servitudes."2so 
These servitudes arise not by the operation of language in a deed 
or statute but by the natural order of the earth, since one who 
buys a single stratum is aware that there is a relationship between 
his fee interest and the strata above and below.231 Analogizing to 
the law of subjacent support, Judge Williams concluded that all 
lower strata must be accessed through the upper and all upper 
strata must be supported by the lower if ownership of a separate 
stratum is to have any meaning.2S2 Parties may expressly waive 
their reciprocal rights to support or access,2SS but in the absence of 
an express waiver, the owner of a lower stratum cannot take away 
the subjacent support of an upper stratum, nor can owners of the 
upper stratum deny a lower stratum owner access through an up
per stratum.2S4 

The Chartiers Block principle of reciprocal servitudes or ac
commodation was applied again in Pennsylvania Central Brewing 
Co. v. Lehigh Valley Coal CO.,2S5 a classic case of developmental 
conflicts. In Pennsylvania Central, the plaintiff owned the surface 
and minerals except for a seam of coal previously severed and con
veyed to the defendants.2s8 The defendants' mining operations 
burst the plaintiff's water well pipes.2s7 The Pennsylvania Supreme 

228. [d. at 294, 25 A. at 598. The majority opinion also discussed the doctrine of subja
cent support and the relationship of several owners of subjacent and overlaying strata. The 
majority emphasi2ed the important public considerations in the exploitation of our nation's 
mineral resources as a justification for the court's somewhat heavy involvement in resolving 
a dispute between two owners of private property. [d. at 297, 25 A. at 599. 

229. [d. at 299, 25 A. at 600 (Williams, J., concurring). 
230. [d. 
231. [d. at 300, 25 A. at 600. 
232. [d. 
233. See, e.g., Penn Gas Coal Co. v. Versailles Fuel Gas Co., 131 Pa. 522, 522, 19 A. 

933, 933 (1890). 
234. Chartiers Block, 152 Pa. at 300, 25 A. at 600 (Williams, J., concurring). 
235. 250 Pa. 300, 95 A. 471 (1915). 
236. [d. 
237. [d. at 302, 95 A. at 471-72. 
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Court, relying on Chartiers Block, held that a reciprocal servitude 
existed with which neither the water owner nor the coal owner 
could unreasonably interfere.238 The court found the coal owner 
had committed trespass and was liable to the plaintiff for damages 
because he had no right to unreasonably interfere with the plain
tiff's right to pipe the subjacent water to the surface.23D Although 
evidence showed that defendan-q;' employees used negligent mining 
techniques, the court refused to rely on the narrow ground of negli
gence to support a finding of damages. Instead, the court reaf
firmed the principle that dual owners of strata owe a reciprocal 
right not to interfere with each other's exercise of his own right. 240 

This reciprocal servitude theory apparently applies to develop
mental conflicts between a surface lignite owner and a deep basin 
oil and gas owner. No matter which owner brings the action, a 
court could treat both owners as having reciprocal servitudes of 
access and support limited by the rule of reason. Each would be 
given the opportunity to exploit his resources so long as he did not 
unduly interfere with the other's servitude. On the basis of geologi
cal, scientific, and mining data, the court could find unreasonable 
interference and impose an accommodation on the parties.241 

238. Id. at 302, 95 A. at 472. 
239. Id. at 302, 95 A. at 471. 
240. Id. Compare this approach with the approach taken by the Texas court in Sun 

Oil Co. v. Whitaker, 483 S.W.2d 808, 810-11 (TeL 1972) (mineral owner has right to Cree use 
of premises as is reasonably necessary), and with the general rule providing that the domi
nant mineral owner may exploit both the surface and other strata owned by the surface 
owner. Refer to notes 65-70 supra and accompanying text. 

The Indiana Supreme Court gave its stamp of approval to the reciprocal servitude the
ory in Pyramid Coal Corp. v. Pratt, 228 Ind. 648, 99 N.E.2d 427 (1951). The facts were 
similar to Pennsylvania Central in that the owner of the entire fee, except for a previously 
severed coal estate, sought damages for the removal of a water well drilled through the cocl 
owner's stratum. Id. at 649, 99 N.E.2d at 428. The court spoke of Chartiers Block as devel
oping a rule of reason that governs the extent to which the servitude of access to the under
lying strata may interfere with the rights of the coal owner. Id. at 650, 99 N.E.2d at 430. 
Because the water was located some 20 feet below the coal seam, the court found that some 
interference with the mining of coal had to take place for the owner of the water to exploit 
his ownership rights. Id. 

241. The principle of reciprocal servitude and the rule of reason were applied in Ken
tucky to deal with a dispute between the owner of an exclusive easement to remove sand 
and gravel and the surface owner, who was apparently dredging nearby lands as well as 
placing pilings and structures on the river bed where the sand and gravel owner was dredg
ing. Mid-America Terminal Inc. v. Owensboro River Sand & Gravel Co., 532 S.W.2d 437 
(Ky. 1975). In exploring the developmental limits of the sand and gravel ovmer and the fee 
owner, the court said that: 

[EJach of the parties is entitled to prevent the other from exercising its rights of 
ownership of the severed estate arbitrarily, capriciously, oppressively, or wantonly 
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E. Back to Basics-The Trend Towards Reasonable Accommo· 
dation of Mineral and Surface Interests 

Several courts have attempted to expand the common law 
doctrine of implied easements as it applies to the dominant min· 
eral servitude and the servient surface estate.242 This analysis is 
even more appropriate when there are two coequal or reciprocal 
servitude owners with a developmental conflict. Two non·Texas 
cases that have adopted the reasonable accommodation or alterna· 
tive means analysis of Getty Oil Co. v. Jones,243 demonstrate the 
doctrine's applicability to the developmental conflict between sur· 
face lignite and deep basin mineral owners. 

In Diamond Shamrock Corp. v. Phillips,244 the mineral lessee 
was held liable for damages caused when he drilled his well on the 
surface owner's planned homesite. The mineral lessee knew that 
the surface owner intended to build his retirement home on that 
particular five acre tract but nonetheless, lessee located his well 
there.241i The lessee's own geologists had suggested that an alterna· 
tive site would not have decreased the chances of finding gas un· 
derneath the property;246 thus, the lessee was held to have acted 
unreasonably in drilling on the homesite of the surface owner.1l47 A 
similar situation can occur in developmental conflict situations. 
For instance, a lignite owner might be under an obligation to avoid 
encroaching on a particular site if reasonable alternatives are avail· 
able. Likewise, a lignite owner planning to surface mine a substan· 
tial number of acres may be required to use a mining plan that 
avoids or delays encroachment upon the oil and gas lessee's well 
site. Similarly, an oil and gas lessee may be under a duty to select a 
well site, given the geological information available to him, that 
least interferes with the reasonable mining plan of the surface lig· 

and thereby depriving the other of its respective estate, but each may use the 
respective estates in a reasonable, prudent manner, having due regard to and con· 
sistent with the interests and rights of the other. 

Id. at 441. For other cases supporting the Chartiers Block rationllle, see Harris v. Charles 
Pfizer & Co., 385 F.2d 766, 769 (8th Cir. 1967); Hoffstot v. Dickinson, 71 F. Supp. 897. 903· 
04 (S.D.W. Va. 1947). 

242. Refer to notes 67-109 supra and accompanying text. 
243. 470 S.W.2d 618 (Tex. 1971). 
244. 511 S.W.2d 160 (Ark. 1974). 
245. Id. at 161. 
246. Id. at 163. 
247. Id. at 163-64. 
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nite owner.248 

In Flying Diamond Corp. v. Rust,249 the Utah Supreme Court 
embraced a reciprocal accommodation theory to resolve a conflict 
between surface and minerai owners regarding the location of a 
road serving the mineral owner's drilling rig.2GO In accepting the 
trial court's determination that the use was unreasonable, the 
court required the dominant minerai owners to pursue all alterna
tives "reasonable and practical under the circumstances. "2Gl The 
court did not require the minerai lessee to accept the suggested 
alternative offered by the surface owner, but nevertheless clearly 
made the parties' rights correlative to each other.2G:! The same ad 
hoc determination will also be an element of the developmental 
conflict between lignite and oil and gas owners since substantial 
geological information may ultimately determine the reasonable
ness of the action. 

Combining the reciprocal servitude theory of Chartiers Block 
Coal Co. v. Mellon253 with the reasonable accommodation or rea
sonable alternative theory of Getty Oil Co. v. Jones254 presents an 
effective analytical method to attack the problem of developmental 

248. Several detailed examples of the kinds of factors that may be relevant to a court 
in making these determinations are given in Broyles, supra note 6, at 487·91. The article 
lists the following questions, among others, as being relevant to the discussion of whether 
the gas lessee has available reasonable alternatives: What are the lost profits from post· 
ponement of development? Is the gas being drained pending the postponement and if 60 is 
compulsory pooling or unitization available? Is gas from the well already committed to a 
long-term contract and will the gas lease terminate for lack of production if the well is not 
drilled within the period allowed under the mining plan? ld. at 485. For the lignite lessee 
the questions include: What will be the quality and value of coal that will be affected by 
the gas well, including how much coal will have to be left in the ground? Are the coal 
lessee's injuries too speculative? And finally, some public policy considerations: Does soci
ety need either mineral more than the other? ld. at 488-89. The last question is probably 
best left to the market place. 

249. 551 P.2d 509 (Utah 1976). 
250. ld. at 511. 
251. ld. The court did not clarify which party had the burden of proof t1S to reasona

bleness. Placing the burden on the party filing the lawsuit might encourage hasty action by 
one of the owners in order to force the other to seek injunctive relief and thus beat the costs 
of suit. With a reasonableness standard in a correlative setting, the placement of the burden 
of proof may be critical to the outcome of the litigation, yet no other policy factor would 
allow placing the burden on the party against whom the injunction would be sought. 

252. ld. 
253. 152 Pa. 286, 25 A. 597 (1893). Refer to notes 218-242 supra and acompan}ing 

text. 
254. 470 S.W.2d 618 (Tax. 1971). Refer to notes 77-88 supra and accompanying text. 

See also Hunt Oil V. Kerbaugh, 283 N.W.2d 131 (N.D. 1979) (reasonable accomooation the
ory). Refer to notes 102-106 supra and accompanying text. 
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conflicts. The reciprocal accommodation doctrine considers the 
correlative nature of the dual mineral estates and the ad hoc na
ture of likely disputes. It also allows courts to weigh various indi
vidual considerations, such as whether either owner's interest is 
subject to termination for lack of production. Finally, to the extent 
that public policy considerations have influence, courts can con
sider such matters as the costs or benefits of delaying either natu
ral gas, oil, or lignite production.21i1i In disputes between two pri
vate property owners, however, issues of public policy should play 
a relatively minor role. The courts should not make the implicit 
policy judgments made in Barker and other Colorado cases that 
one type of land use is more socially beneficial than another. 

For Texas, the Moser1i6 decision is a two-edged sword in the 
development of a reciprocal accommodation theory as part of its 
common law. On the negative side, the Moser court, in dictum, 
adopts a compensation rule that will apply to a mineral owner who 
has neither an express right to a surface mineable mineral nor an 
express mineral easement to surface mine in his chain of title.2G7 

The compensation rule was first developed when the value of the 
surface was considered de minimis compared to the value of the 
mineral estate.21i8 Its application, therefore, to coequal estates, both 
in terms of economic value and property rights, is extremely 
problematical. 

On the positive side, Moser embraces the accommodation ap
proach to developmental conflicts.21i9 If courts are willing to modify 
the traditional dominant mineral easement regarding the right to 
surface mine over the servient surface estate, the accommodation 
theory clearly should apply to two coequal estates both with mu
tual or reciprocal easements of access and support. The Moser 
court's clear implication that a mineral owner who takes under a 
specific grant of minerals is subject to the accommodation doctrine 
bodes well for its adoption in the case of developmental conflicts 
between two separate and conflicting mineral owners. 

255. See generally Broyles, supra note 6, at 488-89. 

256. 26 Tex. Sup. Ct. J. 427 (June 8, 1983, pet. for rehearing pen~ing). 
257. Id. at 429. 
258. Refer to notes 174-95 supra and accompanying text. 
259. 26 Tex. Sup. Ct. J. at 429-30. 
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VI. STATUTORY TREATMENT OF THE DEVELOPMENTAL CONFLICT 

PROBLEM 

A. Consent Statutes 

In recent years several states have enacted statutes that re
quire the owner of surface mineable minerals to obtain the surface 
owner's consent for surface-mining activities.260 These statutes at
tempt to give the surface owner a veto power over the issuance of a 
surface-mining permit. In the consent statutes of Montana and 
Wyoming, the veto power exists even if the mineral deed grants 
the permit applicant the specific right to surface mine.261 A type of 
consent statute that might be applicable to developmental conflicts 
is one in which the issuing authority requires the vlI'itten consent 
of the surface or oil and gas owner before a surface-mining permit 
will be issued.262 A state legislature could enact a statute that re
quires either the oil or gas owner or the surface mineable mineral 
owner to obtain the consent of other mineral owners on the af
fected acreage before a permit to develop is issued. Such a statute 
would, to a certain degree, throw the conflict resolution problem 

260. See Dycus, supra note 6, at 886-91. 
261. MONT. CODE ANN. § 82-4-224 (1983) provides in part: 

In those instances in which the surface owner is not the owner of the mineral 
estate proposed to be mined by strip-mining operations, the application for a per
mit shall include the written consent or a waiver by the owner or owners of the 
surface lands involved to enter and commence strip-mining operations on such 
lands •••. 

WYo. STAT. § 35-11-406(b)(xi) (1977) provides in part: 
For an application filed after March 1, 1975, an instrument of consent from the 
resident or agricultural landowner, if different from the owner of the minerol es
tate, granting the applicant permission to enter and commence surface mining op
eration, and also written approval of the applicant's mining and reclamation plan. 

An absolute right of veto should apply to the consent statutes requiring permission for ac
cess by governmental inspectors. Under those statutes, the permit application would be in
complete without the consent to inspect; therefore, the surface landowner could defeat the 
mineral owner's right to exploit surface mineable minerals even though he might have re
served a specific right to surface mine. 

262. See, e.g., MONT. CODE ANN. § 82-4-224 (1983); WYo. STAT. § 35-11-406(b)(xi) 
(1977 & Supp. 1983-1984). In addition to this direct consent provision, severnlstates require 
the surface-mining permit applicant to prove the legal right to strip mine. See, e.g., N.M. 
STAT. ANN. § 69-25A-10(B)(1) (Supp. 1982); TENN. CoDE ANN. § 59-8-205(1)(F) (1980); '!'Ex. 
NAT. REs. CODE ANN. § 131.133(6) (Vernon 1978). Other states require the mining permit 
applicant to get the surface owner's consent to allow governmental officials to enter the 
surface for purposes of inspection during both the mining and reclamation phases of the 
operation. See MD. NAT. REs. CODE ANN. § 7-6A-07(d)(i) (1983); Mo. ANN. STAT. § 444-
550(1)(5) (Vernon Supp. 1983); S.D. CODIFIED LAws ANN. § 45-6B-6(11) (1983). 
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back to the marketplace; resource exploitation options would re
flect more accurately their true cost and value in a competitive 
market situation. State legislatures, however, could skew the mar
ket by placing the consent requirement on only one of the two 
competing resource exploiters, effectively shifting the onus of ex
ploitation to the party needing the consent of the other mineral 
owner. 

One court, however, has struck down as unconstitutional a 
consent statute as applied to a mineral owner with no specific au
thority to strip mine. In Department for Natural Resources and 
Environmental Protection v. No.8 Ltd.,263 the Kentucky Court of 
Appeals struck down a statute which required a surface-mining 
permit application to contain: 

a statement of consent to have strip mining conducted upon the 
area of land described in the application for a permit. The state
ment of consent shall be signed by each holder of a freehold in
terest in such land. . .. No permit shall be issued if the applica
tion therefor is not accompanied by the statement of 
consent . . . .2M 

Kentucky courts had allowed mineral owners under the so
called "broad form" deed to strip mine without paying the surface 
owner damages.26G The statute apparently was designed to give the 
surface owner veto power over surface-mining applications when 
the broad form deed was used.266 The Natural Resources court de
clared the statute unconstitutional under the impairment of con
tract and taking clauses of the United States and Kentucky Con
stitutions.267 The court's analysis, however, departed from 
traditional contract and taking clause rationale268 by choosing a 
substantive due process analysis in which it took a "hard look" at 

263. 528 S.W.2d 684, 687 (Ky. 1975). 
264. Ky. REv. STAT. § 350.060(8) (1978), repealed by 1980 Ky. Acts 62, 377. 
265. Buchanan v. Watson, 290 S.W.2d 40 (Ky. 1956). For a discuaaion of the broad 

form deed in Kentucky, see generally Note, Kentucky's Experience with the Broad Form 
Deed, 63 Ky. L.J. 107 (1975). 

266. Natural Resources, 528 S.W.2d at 685. The court held that the provisions did not 
apply when there is singular ownership of the surface and minerals and there is specific 
authority in the deed authori2ing the mineral owner to strip mine. Id. Nothing in the statu· 
tory provision precluded it from applying to that situation other than an uncodified state· 
ment in the Act's preamble that made the protection of public health and safety, as it re· 
lated to the broad form deed, the statute's main purpose. Id. 

267. Id. at 685·87. 
268. See generally J. NOWAK, R. ROTUNDA & J. YOUNG, HANDBOOK ON CONSTITUTIONAL 

LAw 419·28, 440·50 (1978). 
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whether the statute's means were reasonably related to its 
objectives.269 

The court saw the statute as an environmental conservation 
measure that unquestionably had a legitimate public purpose, but 
the court nevertheless held that requiring consent by a surface 

" owner does not achieve such purpose.270 The court accorded little 
deference to the legislature's findings that environmental conserva
tion purposes would be served by giving the surface owner power 
to refuse consent to a strip-mining permit. Such a purpose would 
be furthered only if the surface owner withheld consent becaus..e he 
was unsure that the surface miner's reclamation plans were capa
ble of being carried out. If the surface owner, instead, were com
pensated merely for loss of surface use, the environmental conser
vation goal would be defeated.271 In either event, the case 
suggested state courts may be unreceptive to the concept of al
lowing property owners veto power over what previously had been 
the mineral owners' unrestrained right to exploit valuable 
resources. 

California courts have adopted a different approach to a simi
lar problem. In 1971, California enacted a statute that gives the 
surface owner the right to bring an action to terminate a mineral 
lessee's right of entry or occupation under certain specified condi
tions.272 The statute was upheld in Donlan v. Weaver73 against a 
constitutional challenge. Plaintiffs brought an action under the 
statute against defendant mineral lessee under a lease that con
tained the standard habendum clause allowing the lease to con
tinue after the primary term so long as oil and gas were pro-

269. Natural Resources, 528 S.W.2d at 686. The court phrased the issue in the follow
ing terms: "May subsection 8 be justified as a legitimate exercise of the police power?" ld. 

270. ld. (citing Martin v. Kentucky Oak Mining Co., 429 S.W.2d 395 (Ky. 1968». 
271. ld. The view that legislation was not rationally related to a legitimate public pur

pose was stated by Chief Justice Stone in United State3 v. Carolene Prods. Co., 304 U.s. 
144, 152 (1938). The Chief Justice stated: 

[T]he existence of facts supporting the legislative judgment is to be presumed, for 
regulatory legislation affecting ordinary commercial transactiOD3 is not to be pro
nounced unconstitutional unleas • • . it is of such a character as to preclude the 
assumption that it rests [on a] rational basis •••• 

ld. at 152. See also :Minnesota v. Clover Leaf Creamer Co., 449 U.S. 456, 466 (19S1); City of 
New Orleana v. Dukes, 427 U.S. 297, 305 (197S); Ferguson v. Skrupa, 372 U.s. 726, 733 
(1963). 

272. CAL. ClV. PROe. CODE § 772.010 to .060 (West Supp. 1983). The statute was origi
nally codified at CAL. CIV. PROe. CODE § 751.3, but was repealed in 1980 (1980 Cal. Stat. 44) 
and' reenacted in its present form. 

273. 118 Cal. App. 3d 675,173 Cal. Rptr. 566 (1981). 
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duced.27• Oil was being produced from a well on one of the four 
lots owned by the plaintiff who sought to terminate the defen
dant's right to occupy the three unused lots.27~ 

The mineral owners made the same constitutional claims in 
the Donlan case as were made in Kentucky: that the statute was 
an impairment of contract and a violation of the due process 
clause.276 Rather than assume there had been an unconstitutional 
impairment, the Donlan court analyzed what types of impairment 
are constitutional. The court indicated that the nature and extent 
of the impairment are determinative.!m A decree prohibiting entry • by the mineral lessee would not be issued if it would interfere with 
ongoing extraction operations.!m This result is in marked contrast 
to the situation in Natural Resources279 in which the surface own
er, by withholding consent to mine, could completely destroy a val
uable right to exploit the mineral previously granted the mineral 
lessee without regard to the extent of the impairment.28o The Nat
ural Resources court did not discuss the nature or severity of the 
impairment, relying instead on its questionable substantive due 
process rationale. 

While impairment of existing contractual rights in the consent 
statute in Kentucky and similar states is more severe than that 
under the California statute, severity by itself should not necessa
rily doom a consent statute. A sliding scale approach to contracts 
clause claims should be used so that the greater the degree of im
pairment the more important and urgent the public interest must 
be to find the statute valid.281 Given the Kentucky court's view 
that the consent statute was not reasonably related to an impor
tant public objective, it is hard to imagine a different result even if 
the court had applied the sliding scale test. Nonetheless, other 
courts might view the public purpose served by a surface owner 
consent statute as more important and allow for a type of balanc-

274. [d. at 678, 173 Cal. Rptr. at 567. 
275. [d. at 679-80, 173 Cal. Rptr. at 567. 
276. [d. at 676, 173 Cal. Rptr. at 567. 
277. 118 Cal. App. 3d at 683-84, 173 Cal. Rptr. 570 (citing Allied Structural Steel Co. 

v. Spannaus, 438 U.S. 234, 245 (1978) the last major pronouncement by the Supreme Court 
on the contracts clause). 

278. [d. at 684, 173 Cal. Rptr. at 570 (citing CAL. CODE Cw. PRoe. § 772.040 (West 
Supp. 1983». 

279. 528 S.W.2d 684 (Ky. 1975). Refer to notes 264-76 supra and accompanying text. 
280. [d. at 686. 
281. Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 242-44 (1978). 
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ing approach to be used. 
On the due process claim, the Donlan court held that, al

though the mineral lessees have a vested right, not every alteration 
or even termination of their rights would necessarily violate due 
process.282 The court emphasized that there is a substantial state 
interest in encouraging development of fallow land that is no 
longer useful in the mineral extraction business. Therefore, to free 
the surface owner from the cloud of the express or implied surface 
easement, the legislature, without violating due process, could ter
minate those interests upon a showing of lack of use and 
necessity.283 

B. Preferential Treatment or Performance Standard Statutes 

Several states have enacted statutes that give preferential 
treatment or impose extra performance standards on either or both 
competing mineral owners. An excellent example of such a scheme 
is contained in the Kentucky statute regulating the drilling of oil, 
gas, and salt water wells.2M The well permit applicant must file a 
plat with both the state and any coal owners or operators if the 
well is to be drilled on a tract known to be underlaid by coal-bear
ing strata.2811 The coal owner or operator has five days to file objec
tions to the proposed well site if he can show that it will endanger 
present or future exploitation of a workable coal bed.lISS Mter a 
hearing, the Department of Mines and Minerals can either approve 
the initial site location or attempt to designate a new site.lIS1 The 
Department has general authority to relocate the well as near to 
the proposed location as is consistent with the purposes of the 

282. Donlan, 118 Cal. App. 3d at 685, 173 Cal. Rptr. at 671. See also Texaco Inc. v. 
Short, 454 U.S. 516, 530·38 (1982) (upholding Indiana's Dormant Minerol Act which termi
nated unregistered mineral estates and estates on which no mineral activity had taken place 
for a period of years). 

283. Donlan, 118 Cal. App. 3d at 685,173 Cal Rptr. at 57L 
284. Ky. REv. STAT. §§ 353.010 to .380 (1983). 
285. Id. § 353.050. 
286. Id. § 353.060. The statute defines workable bed as: 
(a) A coal bed actually being operated commercially, (b) A coal bed that the de
partment" decides can be operated commercially and the operation of which can 
reasonably be expected to commence within not more than ten (10) years, or (c) 
Any coal bed that, from outcrop indication or other definite evidence, proves to 
the satisfaction of the department to be workable and, when operated, will require 
protection if wells are drilled through it. 

Id. § 353.010(10). 
287. Id. § 353.060. 
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statute.288 

The statutory scheme then places certain performance stan
dards on the well operator to protect the integrity of any workable 
coal bed being drilled through.289 These performance standards ex
tend from the commencement of drilling operations, continue 
through drilling, production, and final plugging.290 Essentially, the 
state has placed a substantial burden on the well operator in allo
cating the costs associated with dual development on the same 
acreage. 

While the well operator is substantially burdened by perform
ance standards to lessen developmental conflicts, the surface-min
ing permit applicant is required only to list existing oil wells within 
the proposed mining area.291 There is nothing in the surface-min
ing statute imposing performance standards on the surface owner 
to avoid interference with the activities of the oil and gas owner or 
lessee.29l1 Nonetheless, Kentucky does require that the under
ground mining operator take several steps to avoid undue interfer
ence with an oil or gas well.293 The coal operator may proceed with 
his mining activities as long as his actual operations stay beyond a 
500-foot perimeter of any well. 294 If a mine operator is planning 
operations within 500 feet, he must submit his mining plan to the 
Department and a copy to the well operator.lI9!! If the oil and gas 
operator files an objection claiming that any operations will endan
ger the well, the Department must call a hearing within ten days of 
the receipt of the objection.lI96 The standards governing the De
partment's decision whether to allow continued coal mining opera
tions within 500 feet are based on the single criterion of how much 
coal or clay must be left underground to protect the well 
operations.lI9? 

288. [d. 
289. [d. § 353.0BO. This section provides for minimum seating below the coal bed in 

order to prevent escape into the bed of any oil and gas or gas pressure, as well as standnrda 
relating to the drilling through any already-worked coal bed. 

290. [d. §§ 353.090 to .140. 
291. [d. § 350.060(8)(f). 
292. [d. §§ 350.010 to .990. The surface miner need not show oil and gas deposita, 

whereas the oil and gas owner must include information on workable coal beds beneath hl8 
leasehold. [d. § 353.050. • 

293. [d. § 352.510. 
294. [d. 
295. [d. 
296. [d. 
297. [d. The statute provides for the amicable settlement of conflicts between the coal 
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The procedural requirements of the statute affecting deep ba
sin coal operators parallel the procedures required for the oil and 
gas permit applicant drilling through known workable coal beds. 
While the oil and gas owner is subject to a continuing series of 
performance standards designed to minimize interference with the 
coal owner, the coal owner is nevertheless subject to only one stan
dard- he must leave enough minerals in the ground to protect the 
oil and gas well.298 

From the well operator's perspective, an even more onerous 
statutory scheme has been adopted in West Virginia. 209 As with the 
Kentucky regulatory program, the oil and gas lessee, in his permit 
application, must provide the name and address of every coal oper
ator or potential coal operator who is concerned with coal seams 
under the land where the proposed well is to be located.sOO The 
coal operator has an opportunity to object to the proposed drilling 
or reworking of any oil and gas well applicant.sol In addition, the 
statute imposes cradle-to-grave performance standards upon the 
well operator when he penetrates a coal bed, including casing re
quirements and the need to prevent oil, gas, or gas pressure from 
entering the coal bed or beds.so2 

While much of the burden falls on the oil operator, West Vir
ginia recognizes that the coal operator should not unduly interfere 
with the right of the oil and gas owner to exploit his ownership 
interest. As in the case of a deep rock coal mining operation in 
Kentucky, if a coal operator plans to engage in excavation or other 
activities within 500 feet of any well, the operator must file a map 
or plan of extraction with the Department of Mines and Miner
als.aoa The coal operator then must forward the enclosed map or 
plan to the well operator.aM Unlike operators under the Kentucky 

and oil and gas operator and the Department. In the event an amicable settlement is not 
accomplished, the Department will determine the level of minerals that should be left intact 
and then allow the coal operator to continue his underground operations. ld. 

298. Refer to notes 290-98 supra and accompanying text. 
299. W. VA. CODE §§ 22-4-1 to -4-22 (1981 & Supp. 1983). 
300. ld. § 22-4-1k. 
301. ld. § 22-4-3a. The West Vu-ginia statute is lengthier and more complex in its 

application since it breaks down various oil and gas well operations and provides different 
procedures for each. See, e.g., id. §§ 22-4-2, -4-2a, -4-2b (treatment of drilling, fracturing, 
and introduction of liquids for purpose of secondary recovery). 

302. ld. §§ 22-4-5, -4-7. 
303. ld. § 22-4-11. 
304. ld. In an attorney general's opinion, the precursor to this section, § 22-2A-2, re

written in 1981, was held inapplicable to strip or auger mining operations. 51 Op. W. Va. 
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scheme, however, the oil operator in West Virginia cannot object to 
the plan unless it calls for mining within 200 feet of the well.80G 

Should the coal operator want to conduct operations within 
the 200-foot perimeter, he may file an application with the Depart
ment specifying the nature of the proposed operations, at which 
time the well operator may request a hearing to determine the ap
propriateness of such coal mining operations.806 In this hearing the 
Department requires only that the operations be "just and reason
able under all circumstances."807 A caveat provides, however, that 
the coal operator may be granted permission to mine within 200 
feet of a well only if the Department determines that the mining 
can be accomplished safely.808 

The surface miner is also under a duty to notify well operators 
and the Department of Mines and Minerals if he plans to conduct 
activities within 200 feet of an existing well.809 In addition to the 
notice requirement, the surface miner must furnish the well opera
tor with evidence of public liability insurance required of all sur
face miners by statute.SIO Although there is no formal procedure 
that the oil well operator may follow in objecting to the surface
mining plan, the Department may intervene if it determines that 
the mining plan will unreasonably interfere with oil and gas recov
ery operations or pose a threat to the safety of the well.811 

Att'y Gen. 728 (1966). This opinion was essentially reversed by the enactment of a new 
provision now codified at W. VA. CODE. § 22-4-11(c} (1981). 

305. W. VA. CODE. § 22-4-11(b} (1981). Ct. Ky. REv. STAT. § 352.510 (1983). 
306. W. VA. CODE. § 22-4-11(b) (1981). 
307. Id. 
308. Id. 
309. [d. § 22-4-11(c). 
310. Id. 
311. [d. In addition to Kentucky and West Virginia, Pennsylvania also extensively 

regulates oil and gas well operations for the protection of coal operators. PA. STAT. ANN. tit. 
52, §§ 2101 to 2504 (Purdon 1966). The Gas Operations Well-Drilling Petroleum and Coal 
Mining Act, originally enacted in 1955 and subsequently amended, imposes a panoply of 
substantial performance standards on the well operator before he is allowed to drill through 
a coal bed or seam. Id. §§ 2201 to 2305. Virginia has become the latest state to adopt legisla
tively a reciprocal accomodation analysis in resolving developmental conflicts. See VA. CODE 
§§ 45.1-309 to -349 (1983 Cumm. Supp.). Besides providing detailed information about po· 
tential development conflicts, the statute allows coal and other mineral owners to object to 
the issuance of a well permit. Id. §§ 45.1-317 to -319. Such a statute creates a reasonableness 
test in resolving conflicts and includes a laundry list of factors to be considered by the 
permit issuer. [d. § 45.1-318. The key to the statutory scheme is the state's determination to 
exploit fully all mineral resources by seeking to accomodate the interests of all mineral 
owners within the state. Id. § 45.1-309. 
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VTI. SUMMARY AND RECOMMENDATIONS 

The problem of developmental conflicts is essentially a result 
of the Anglo-American properly system, a system that allows for 
the horizontal severance of land and its subterranean minerals. As 
with other concurrent ownership issues, the common law has de
veloped methods that balance the rights of both owners. The doc
trine of waste provides a good example of the common law's strug
gle to resolve conflicts between concurrent owners of the same 
piece of realty.312 

Through the development of the reasonable or reciprocal ac
commodation doctrine, the common law is reacting to a "new" 
problem, namely, the resolution of the developmental rights pos
sessed by two distinct owners when the exercise of one's rights has 
a deleterious impact on the others. In Moser v. United States 
Steel Corp., Texas accepted the doctrine of reciprocal accommoda
tion between a surface and mineral owner.3lS The conceptual steps 
necessary to apply that doctrine to the issue of developmental con
flict between two coequal mineral owners are not insurmountable; 
utilization of an ad hoc analysis will allow the greatest mineral de
velopment at the lowest cost to both owners and society in general. 

Two issues that plague developmental conflicts will be suscep
tible to resolution by administrative regulation. The first, while 
relatively minor in character, represents the prevailing view of 
"crisis management" that often afflicts governmental bureaucra
cies. Even though the problems of developmental conflicts are real, 
it is somewhat shocking that the Railroad Commission of Texas 
has yet to take sufficient cognizance of them to impose an informa
tional requirement in its various permitting procedures.31' At the 
least, such a notice requirement would alert the Commission to a 
potential conflict that might affect the applicant's ability to exploit 
his resource. 

The second issue is substantive: when a problem arises, how 
may the competing interests best be reconciled? The reconciliation 
of competing mineral interests has been a longstanding practice of 
the Railroad Commission through the production allocation and 

312. See generally R. POWELL, supra note 51 at 677-99. It is also interesting that stat
utes have attempted to deal with some of the conflicts in the waste situation where the 
common law doctrine was perceived to be ineffective. See id. at 698 n.65. 

313. 26 TeL Sup. Ct. J. at 430. 
314. '!'Ex. NAT. REs CODE ANN. §§ 131.132 to .134 (Vernon 1982) (permit procedures). 
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prorationing systems.SIIl These systems balance the reciprocal 
rights of neighboring oil and gas lessees to exploit their mineral 
resources. The systems also provide an analog to the implementa
tion of the reasonable or reciprocal accommodation doctrine by a 
state regulatory agency. 

Fortunately, these recommendations can be accomplished 
without further legislation. The Texas Legislature has already del
egated substantial discretion to the Railroad Commission to adopt 
rules necessary for carrying out its functions relating to oil and 
gasSl6 and surface-mining operations, whether uranium317 or lig
nite.SIS Under its rulemaking authority, the Railroad Commission 
can take steps to prevent crises caused by developmental conflicts 
arising in Texas. 

First, information transfer and coordination between the vari
ous divisions of the Railroad Commission are needed. Under its 
present structure there are separate divisions for oil and gas and 
for surface-mining and reclamation.sl9 An intra-agency group deal
ing specifically with the problem of developmental conflicts would 
expedite the transfer of information and data on potential con
flicts. This group could also act as a clearinghouse for the various 
permit applications to insure that problems ar~ identified early in 

315. Historical information on the development of oil and gas prorationing and allow· 
abIes can be found in W. LoVEJOY & P. HOMAN, ECONOMIC ASPECTS OF OIL CONSEItVATION 
REGULATION 127-236 (1967); and in Hardwicke, Market Demand as a Factor in the Conser· 
vation of Oil, 1 Sw. LEGAL FOUND. PROC. ANN. INSTIT. OIL & GAS LAW & TAX'N 149 (1949). 
Professors Williams and Meyers define prorationing as: 

[R]estriction of production by a state regulatory commission, usually on the basis 
of market demand. The commission determines what amount shnll be produced in 
a state during a given period of time and then allocates this total amount among 
the producing fields in the state (field allowables) and then nllocates the field al· 
lowable to the various leaseholds and wells within the field (lease and well 
allowables). 

8 H. WILLIAMS. & C. MEYERS, supra note 72, at 591. 
316. TEx. NAT. REs. CODE ANN. § 81.052 (Vernon Supp. 1984) (provides Railroad 

Commission with authority to adopt necessary rules). 
317. [d. § 131.021 (Vernon 1978) (outlining powers and duties of Railroad Com· 

mission). 
318. TEx. REV. CIV. STAT. ANN. art. 5920-11, § 5(1) (Vernon Supp. 1984) (provides 

authority to adopt, amend, and enforce rules on surface coal mining and reclamation 
operations). 

319. Refer to notes 13-50 supra and accompanying text. As noted earlier, there is a 
bifurcation of authority under the Surface Mining and Reclamation Division between ura· 
nium and lignite or coal surface.mining operations. Compare TEx. NAT. REs. CODE ANN. §§ 
131.001 to .270 (Vernon 1978) with TEx. REv. CIV. STAT. ANN. art. 5920-11 (Vernon Supp. 
1984). 



HeinOnline -- 21 Hous. L. Rev. 101 1984

1984] DEVELOPMENTAL CONFLICTS 101 

the permit process. 
To identify potential developmental conflicts, the Railroad 

Commission should require all oil and gas and surface-mining ap
plicants to submit the type of information that is currently re
quired in Kentucky for an oil and gas permit.320 Such a scheme 
would require the oil and gas or surface-mining applicant to file a 
plat showing the well or mining plan site and to ascertain whether 
that development will interfere with any existing or potential min
eral development.321 The Commission should have the authority to 
cross-check plats submitted by potential oil and gas and lignite 
permit applicants and maintain a file of plats so that it can deter
mine whether a potential developmental conflict exists. 

Also useful, and not particularly burdensome, would be a re
quirement that the applicant search the county records for the 
names of owners or lessees of any competing mineral located on 
the land in question that is not controlled by the permit applicant. 
The Commission could then require notice to these mineral owners 
or lessees, as is provided in Kentucky and Pennsylvania, for well 
permit applications.32

1! This notice would allow the competing min
eral owner to challenge the proposed development to protect his 
ownership rights. 

Oil and gas well permit applicants also should be required to 
state whether there is any known existing development in the vi
cinity of the proposed well site. In addition, applicants should be 
required to provide any information they may have regarding po
tential or discovered mineral resources not in their control that is 
underlying their land. Applicants also should be required to state 
the last record owner or lessee of the surface mineable or other 
minerals covering the well site. Once the Railroad Commission re
ceives this information, it may open a permanent file so that it can 
cross-check future applications against existing entries and plats. 

The second and more difficult problem relates to the adoption 
of a rule requiring the Railroad Commission to resolve the develop
mental conflicts that the application process has identified. As with 

320. Ky. REv. STAT. § 353.050 (1978). Refer to notes 285·99 supra and accompanying 
text. 

321. In Kentucky, the onus is placed on the oil and gas well permit applicant to iden
tify any workable bed of coal, which is defined to include not only those beds actually being 
worked but also those that may be operated commercially within ten years of the permit 
application or are otherwise deemed workable by the Department of Mines.. ld. § 
353.010(10). 

322. ld. § 353.050; PA. STAT. ANN. tit. 52, § 2201 (Purdon 1966). 
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prorationing, the Railroad Commission may have to postpone de
velopment of either the lignite or oil and gas over a number of 
years or impose additional development costs to reconcile the con
flict.323 The Commission should adopt, as a general rule, the princi
ple of reciprocal accommodation in the resolution of development 
conflicts. A statement in a Kentucky case over a development con
flict between a sand and gravel owner and the fee owner reflects 
the appropriate general principles: 

[E]ach of the parties is entitled to prevent the other from exercis
ing its rights of ownership of the severed estate arbitrarily, capri
ciously, oppressively, or wantonly and thereby depriving the other 
of its respective estate, but each may use the respective estates in 
a reasonable, prudent manner, having due regard to and consis
tent with the interests and rights of the other.524 

This principle includes the general notion of reasonable alterna
tives embodied in Getty Oil v. Jones,325 as well as the reasonable 
accommodations theory espoused in Hunt Oil v. Kerbaugh.326 

Implementation of this standard should be left to a panel or 
committee made up of individuals trained in the technology of 
both oil and gas development and lignite or surface-mining devel
opment. Generalists should also be included to provide public pol
icy input that will invariably be a part of the decision-making pro
cess. Such a committee should strive to intrude as little as possible 
into the prerogatives of the mineral owners.327 

The Commission should be given a range of alternative reme
dies to deal with the problem. These remedies should include per-

323. Prorationing and allowables essentially followed a correlative rights doctrine in 
that the goals of the program involved the balancing of the interests of all of the well opera
tors even though it might have entailed substantial migration of oil from under one parcel to 
another. See, e.g., Railroad Comm'n v. Rowan & Nichols Oil Co., 311 U.S. 570, 575-76 (1941) 
(approving Texas scheme whereby marginal wells given clear priority over wells with capac
ity of producing 20 barrels per day); Champlin Ref. Co. v. Corporation Comm'n, 286 U.S. 
210, 232-33 (1932) (approving the Oklahoma prorationing scheme). See also Railroad 
Comm'n v. Humble Oil & Ref. Co., 193 S.W.2d 824, 834 (Tex. Civ. App.-Austin 1946, writ 
rerd n.r.e.) (upholding prorationing formula for Hawkins Field that was alleged to cause net 
drainage of some 2500 barrels per day from larger drilling units to smaller townsite units), 
aff'd per curiam, 331 U.S. 791 (1946). 

324. Mid-America Terminal, Inc. v. Owensboro River Sand & Gravel Co., 532 S.W.2d 
437, 441 (Ky. 1975). 

325. 470 S.W.2d 618 (Tex. 1971) Refer to notes 79-88 supra and accompanying text. 
326. 283 N.W.2d 131 (N.D. 1979) Refer to notes 102-06 supra and accompanying text. 
327. See generally Broyles, supra note 6, at 486-92 (raising issues relevant in deter

mining on an ad hoc basis the resolution of a particular developmental conflict). 
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formance standards for both developers, temporary or permanent 
bans on mining activities in certain areas, or postponement of de
velopment of one resource until the other can be completely recov
ered. Again, each case must be decided on such factors as existing 
drainage of the fugacious minerals to lands not controlled by the 
permit applicant, the permit applicant's ability to use alternative 
methods of recovery (e.g., slant drilling, shaft mining, or solution 
mining), the availability of pooling or unitization of the tract in 
question, the relative value, not only in monetary terms but in 
heating quality, of the resource, and whether either party would be 
prejudiced by a delay or postponement of his drilling plans. 

The Commission's decision should be based on the intra
agency committee's report, which would reflect the same techno
logical and policy factors that went into setting allowables and 
making prorationing orders. The result would be a fair process in 
which all mineral owners would be reasonably able to exploit their 
resources without inflicting substantial costs on other mineral own
ers and on society in general. 

Major developmental conflicts between oil and gas interests 
and surface mineable interests continue to occur in the production 
of our national energy resources. These conflicts exist because of 
the incompatibility of simultaneous mineral exploitation on the 
same acreage. As lignite and other surface minerals become more 
attractive economically, the occurrence of developmental conflicts 
will increase. Property law, through the statutory, judicial, and ad
ministrative process, must not only accommodate but also antici
pate potential developmental conflicts. To that end, this article has 
discussed the applicability of the common law doctrines of subja
cent support and implied easements and has suggested how these 
doctrines can aid in the resolution of developmental conflicts.328 

In Texas, our courts have addressed the problems presented 
by unintentional division of mineral interests on numerous occa
sions. The Texas Supreme Court's most recent pronouncement in 
Moser v. United States Steel Corp.3211 provides simplicity in the 
area, but concern over whether the court will retreat on rehearing 
remains. Furthermore, the court does not specifically answer co
equal estate problems. This article suggests a solution for Texas 

328. Refer to notes 173-95 supra and accompanying text. 
329. 26 TeL Sup. ct. J. 427 (June 8, 1983, pet. for rehearing pending). Refer to notes 

196-207 supra and accoIl"panying text. 
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which calls for greater use of the Railroad Commission's authority 
and discretion in establishing rules to identify and resolve develop
mental conflicts.330 Public policy compels decisionmakers to resolve 
these conflicts by balancing the competing interests while provid
ing for the most economically efficient delivery of natural 
resources. 

330. Refer to notes 314-27 supra and accompanying text. 


