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ARTICLE II: JUDICIAL NOTICE 

Commentary by Murl A. Larkin* 

According to Professor Thayer,! judicial notice is one of the 
oldest doctrines of the common law and is traceable to two ancient 
maxims: manifesta non indigent probatione, that which is knOVIn 
need not be proved, and non refert quid notum sit judici, si notum 
non sit in forma judicii, it matters not what is known to a judge if 
it is not known in judicial form.2 The former, according to Thayer, 
existed so far back that it may be coeval with legal procedure 
itself.3 . 

The concept of judicial notice is often considered an exception 
to the modern doctrine that all questions of fact must be deter
mined by the trier of fact on the basis of formal proof. More likely, 
however, judicial notice is the pillar around which the modern doc
trine was constructed. In any event, judicial notice authorizes the 
factfinder, under the guidance of the trial judge, to accept the 
truth of certain facts without the necessity of formal proof.· 

The principal purpose served by judicial notice is to promote 
judicial efficiency by avoiding the expenditure of time and effort 
involved in adducing unnecessary evidence.1I Not only is the propo
nent of the judicially noticed fact relieved of the burden of 
presenting evidence attesting to that fact,6 but once judicial notice 

* Professor, Texas Tech University School of Law; Member, SUiUi Bar Liaison Com
mittee on Rules of Evidence. 

1. James Bradley Thayer waa the Weld Professor of Law at Harvard University in the 
latter years of the 19th century. J. THAYER, A PRELlhUNARY TREATISE ON EVIDENCE AT THE 

COMMON LAw 11 (1898). 
2. Id. at 277. Both maxims are traceable to Bracton's Note Book dated 1222. Id. at 13 

n.1, 277 nn.2-3. 
3. Id. at 277. 
4. See generally G. LILLY, AN INTRODUCTIoN TO THE LAw OF EVIDENCE § 7 (1978); C. 

MCCORMICK, liANoBOOK OF THE LAW OF EVIDENCE §§ 328·335 (2d ed. 1972 & Supp. 1978); 9 
J. WIGMORE, EvIDENCE IN TRIALs AT COMMON LAW §§ 2565-2583 (3d ed. 1940 & Supp. 1979). 

5. Skinner v. HCC Credit Co., 498 S.W.2d 708, 711 (Tex. Civ. App.-Fort Worth 1973, 
no writ) ("judicial notice is founded on expediency and convenience adopted to save time in 
the trial of controversies"). See Ex parte Turner, 612 S.W.2d 611, 612 (TeL CriIn. App. 
1981). But see Roberts, Preliminary Notes Toward a Study of Judicial Notice, 52 CoRNELL 
L.Q. 210, 219 {1967} (that judicial notice is a "time-saving tool" is merely another "litany 
song"). 

6. Fender v. St. Louis S.W. Ry., 513 S.W.2d 131, 134 (Tex. Civ. App.-Dallaa 1974, 
writ rerd n.r.e.), cert. denied, 421 U.S. 913 (l975); Texas Sec. Corp. v. Peters, 463 S.W.2d 
263, 265 (Tex. Civ. App.-Fort Worth 1971, no writ) (citing numerous caacs). 
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has been taken, the party against whom the noticed fact operates 
is, at least under the traditional view in civil cases, prohibited from 
challenging the verity of that fact.' Because of this significant sav
ing of time-this avoidance of the "cumbrous process of formal 
proof"8-severallegal scholars have argued that use of the doctrine 
should be expanded.9 In view, however, of the significant potential 
for abuse and consequent injury or unfairness to the party against 
whom a noticed fact would operate, the doctrine has been devel
oped cautiously. The most prevalent limitation requires that judi
cial notice be confined to facts which are of common knowledge, or 
of readily verifiable certainty, and which are substantially indispu
table.10 This limitation was generally recognized in Texas prior to 
the adoption of the Texas Rules of Evidence.ll 

Article II of the new Texas Rules contains three rules: rule 
201 is, with one exception, a verbatim adoption of rule 201 of the 
Federal Rules of Evidence; rule 202 is a revised version of rule 
184a of the Texas Rules of Civil Procedure;12 and rule 203 is a sig
nificantly expanded version of rule 44.1 of the Federal Rules of 
Civil Procedure, which is substantially the same as rule 26.1 of the 
Federal Rules of Criminal Procedure. Texas rule 201 differs from 
rule 201 of the Federal Rules of Evidence only to the extent that 
criminal-applicability language was removed from subdivision (g) 
of the former. Since the Texas rule is otherwise identical to its fed
eral counterpart, the intention was apparently to retain the identi
cal meaning encompassed by the federal rule. Consequently, an ex
amination of the content and underlying purposes of this federal 
rule should explicate the same matters respecting the Texas rule, 

7. Such challenges are prohibited because" 'judicial notice implies the absolute truth 
of the fact known, and, such fact being undisputed, its effect becomes [a] matter of law.' " 
Harper v. Killion, 162 Tex. 481, 484, 348 S.W.2d 521, 522 (Tex. 1961) (quoting Reynolds v. 
McMan Oil & Gas Co., 11 S.W.2d 778, 784 (Tex. Comm'n App. 1928, holding approved». 

8. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 323, at 687 (1st ed. 1954). 
9. See, e.g., J. WIGMORE, supra note 4, § 2583, at 585 (terming judicial notice "an 

instrument of a usefulness hitherto unimagined by judges"). 
10. C. MCCORMICK, supra note 4, §§ 329-330. 
11. See, e.g., Barber v. Intercoast Jobbers & Brokers, 417 S.W.2d 154, 157 (Tex. 1967) 

(facts held judicially noticeable if "certain and indisputable" or of "verifiable certainty"). 
12. Rule 184a was added to the Texas Rules of Civil Procedure by order dated June 

16, 1943, and was amended by order dated October 10, 1945. 
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and a comparison of the scope and content of the new rules with 
preexisting Texas law should reveal the impact the new rules vlill 
probably have in Texas. 

Rule 201 

JUDICIAL NOTICE OF ADdUDICATIVE FACTS 

(a) Scope of rule. This rule governs only judicial notice 
of adjudicative facts. 

(b) Kinds of facts. A judicially noticed fact must be one 
not subject to reasonable dispute in that it is either (1) gener
ally known within the territorial jurisdiction of the trial court 
or (2) capable of accurate and ready determination by resort 
to sources whose accuracy cannot reasonably be questioned. 

(c) When discretionary. A court may take judicial no
tice, whether requested or not. 

(d) When mandatory. A court shall take judicial notice 
if requested by a party and supplied with the necessary 
information. 

(e) Opportunity to be heard. A party is entitled upon 
timely request to an opportunity to be heard as to the propri
ety of taking judicial notice and the tenor of the matter no
ticed. In the absence of prior notification, the request may be 
made after judicial notice has been taken. 

(f) Time of taking notice. Judicial notice may be taken 
at any stage of the proceeding. 

(g) Instructing jury. The court shall instruct the jury to 
accept as conclusive any fact judicially noticed. 
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Matters that may be judicially noticed are often divided into 
three categories: adjudicative facts, legislative facts, and law.1s 
These categories are important because different rules apply to 
each. Adjudicative facts are "those to which the law is applied in 
the process of adjudication. They are the facts that normally go to 
the jury in a jury case. They relate to the parties, their activities, 
their properties, their businesses."!4 In other words, H[w]hen a 
court or an agency finds facts concerning the immediate par
ties-who did what, where, when, how, and with what motive or 
intent-the court or agency is performing an adjudicative function, 
and the facts are conveniently called adjudicative facts. "1G 

In contrast, legislative facts are "those which help the tribunal 
to determine the co:ritent of law and policy and to exercise its judg
ment or discretion in determining what course of action to take. 
Legislative facts are ordinarily general and do not concern the im
mediate parties."16 Legislative facts include, for example, informa
tion concerning the impact of prior and proposed law used to facil
itate lawmaking through judicial decisions, information concerning 
the legislative history of a statute used to assist in its interpreta
tion, and information respecting the bases for the exercise of legis
lative power used to enable a court to fulfill its constitutional re
sponsibility.17 Judicial notice of legislative facts is ordinarily 
limited only by the court's own sense of propriety.1s This view ren-

13. Categorization of judicially noticed facts as either adjudicative or legislativo was 
first suggested by Professor Kenneth Culp Davis. Davis, An Approach to Problems of Evi
dence in the Administrative Process, 55 HARV. L. REV. 364, 402 (1942). The substantivo
law-determination function of the judge, at least as to domestic law, has traditionally beon 
described as judicial notice of law. See C. MCCORMICK, supra note 4, § 335, at 776-77. 

14. Davis, Judicial Notice, 55 COLUM. L. REV. 945, 952 (1955). 
15. FED. R. EVID. 201 advisory committee note, subdiv. (a). 
16. Davis, supra note 14, at 952. 
17. J. WEINSTEIN, H. KORN & A. MILLER, NEW YORK CIVIL PRACTICE 11 4511.01 (1981). 

See also C. MCCORMICK, supra note 4, § 331 (the three principal purposes for taking judicial 
notice of legislative facts are (1) to decide upon the constitutional validity of a statuto, (2) to 
interpret a statute, and (3) to extend or restrict a common-law rule). 

18. J. WEINSTEIN, H. KORN & A. MILLER, supra note 17, 11 4511.01. 
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ders inappropriate any limitation as to the indisputability of the 
facts and any formal requirements of notice or findings of facts.Io 

According to Professor Davis, "judge-made law would stop grmving 
if judges, in tbinking about questions of law and policy, were for
bidden to take into account the facts they believe, as distinguished 
from facts which are 'clearly . . . within the domain of the 
indisputable.' "20 

The judicial law-determination function has traditionally been 
characterized as within the concept of judicial notice.21 "Law" in
cludes, of course, not only the law of the forum but also the law of 
sister states and foreign countries.22 When the content or applica
bility of law of the forum is to be noticed, 

the judge is unrestricted in his investigation and conclusion. He 
may reject the propositions of either party or of both parties. He 
may consult the sources of pertinent data to which they refer, or 
he may refuse to do so. He may make an independent search for 
persuasive data or rest content with what he has or what the par
ties present.23 

When other than domestic law is involved, determination of the 
law is generally considered a question of fact, which is subject to 
the requirements of formal pleading and proof.24 Regardless of the 
type of law to be determined, the requirements of general knowl
edge or indisputability ar.e inapplicable. 

Federal rule 201 is expressly limited to adjudicative facts, and 
thus does not attempt to control or affect judicial notice of legisla
tive facts or law.215 According to the Advisory Committee's note on 

19. FED. R. Evm. 201 advisory committee note, subdiv. (a). See Schwartz, A Sugges
tion for the Demise of Judicial Notice of "Judicial Facts," 45 TEx. L. REv. 1212. 1212 
{1967} {such facts "can better be explored by the judge free of the limitations imposed by 
the rules of evidence"}. 

20. Davis, A System of Judicial Notice Based on Fairness and Convenience, in PER-
SPECTIVES OF LAw 69, 82 (1964). 

21. C. McCORMICK, supra note 4, § 335, at 776. 
22. [d. § 335, at 776-82. 
23. Morgan, Judicial Notice, 57 HARv. L. REv. 269, 270 (1944). 
24. C. MCCORMICK, supra note 4, § 335, at 776. 
25. FED. R. Evm. 201 advisory committee note, subdiv. (a) {rule 201 "deals only with 

judicial notice of 'adjudicative' facts"}. FED. R. ClY. P. 44.1 and FED. R. CIUM. P. 26.1. which 
were not disturbed when the Federal Rules of Evidence were enacted. deal with judicial 
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federal rule 201, the omission of any treatment of legislative facts 
was due to the fundamental differences between adjudicative facts 
and legislative facts.26 An additional unarticulated reason was un
doubtedly that, since substantially no problems had been encoun
tered with judicial notice of legislative facts, no rule was needed.27 

The Advisory Committee did not comment as to why it made no 
attempt to cover judicial notice of law, but it did mention that ju
dicial notice of foreign law was covered by express rules of federal 
criminal and civil procedure.28 

Although Texas courts have long utilized judicial notice in all 
three categories, they have not found it necessary to identify and 
categorize judicial notice of legislative facts.29 By far the greatest 
number of decisions have been in the category of adjudicative 
facts, indicating that this is the area most in need of codification. 
In the category of judicial notice of law, Texas has found it advisa
ble to define, in the Rules of Civil Procedure, the scope of judicial 
notice of the law of every other state, territory, or jurisdiction of 
the United States;30 beyond this, however, the doctrine has been 

notice of matters of foreign law. 
26. FEn. R. EVlD. 201 advisory committee note, subdiv. (a). 
27. Although a large number of decisions, particularly those of the United States Suo 

preme Court, have involved consideration by the judges of matters outside the record of II 
societal, economic, sociological, or historical nature, relatively little judicinl recognition has 
been given to the notion that this is a form of judicial notice. See, e.g., Turner v. United 
States, 396 U.S. 398 (1970). Substantially no attempt has been made to regulate such action. 
What restrictions there are in this area deal principally with the use of extrinsic aids, such 
as the opinion of a statute's author and debates and discussions on the floor of the legisla
ture, in the interpretation of legislative enactments. See, e.g;, United States v. Public Utile. 
Comm'n, 345 U.S. 295, 315 (1953); Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 
448-64 (1957). 

28. FEn. R. Evw. 201 advisory committee note, subdiv. (a). 
29. For a case in which the court apparently considered legislative facts to determine 

whether to re-examine an earlier holding, see Mitchell v. Town of Refugio, 265 S.W.2d 261, 
267 (Tex. Civ. App.-San Antonio 1954, writ rerd). The court commented: "Judicinl knowl
edge of a court may, of course, extend beyond the personal knowledge of the judges making 
up the court and, as a practical matter, information in the nature of evidence is received in 
order to enable a court to intelligently make use of its judicial knowledge." [d. 

30. TEx. R. CIV. P. 184a. That rule provides: 
Judicial Notice of Law of Other States, Etc. 

The judge upon the motion of either party shall take judicial notice of the com
mon law, public statutes, and court decisions of every other state, territory, or 
jurisdiction of the United States. Any party requesting that judicial notice be 
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controlled by decisions. 
One category of knowledge that is not within the concept of 

adjudicative facts and not subject to the limitations of judicial no
tice is what the Advisory Committee variously refers to as "non
adjudicative facts" and "non-evidence facts."31 What is referred to 
is the very basic, generalized knowledge that the factfinder pos
sesses regarding mankind, human affairs, and the environment in 
which we live, and that must be utilized in drawing inferences, 
evaluating evidence, judging the credibility of witnesses, and inter
preting what is seen and heard from the witness stand, without 
any formal procedure of notice.32 These facts cannot possibly be 
introduced into evidence and, because of their multiplicity and 
fundamental nature, are not appropriate subjects for formalized 
judicial notice.33 This has long been recognized by Texas courts3-C 

taken of such matter shall furnish the judge sufficient information to enable him 
properly to comply with the request, and shall give each adverse party such no
tice, if any, as the judge may deem necessary, to enable the adverse party fairly to 
prepare to meet the request. The rulings of the judge on such matters shall be 
subject to review. 
31. FED. R. Evm. 201 advisory committee note, subdivs. (a), (b). 
32. For example, 
[w]hen a witness in an automobile accident case says "car," everyone, judge and 
jury included, furnishes, from non-evidence sources within himself, the supple
menting information that the "car" is an automobile, not a railroad car, that it is 
self-propelled, probably by an internal combusion engine, that it may be assumed 
to have four wheels with pneumatic rubber tires, and so on. 

FED. R. Evm. 201 advisory committee note, subdiv. (a). Professor McCormick refers to this 
information as "the residual data the jury members bring along with them as rational 
human beings." C. MCCORMICK, supra note 4, § 329, at 762. Elsewhere this information is 
stated to be based upon the general experience that the factfinder PIY'.:>Sesses in common \\ith 
the generality of mankind. Annot., 144 A.L.R. 932, 932-33 (1943). See Kroger Grocery & 
Baking Co. v. Woods, 205 Ark. 131, 134, 167 S.W.2d 869, 871 (1943) ("[j)urors are not ex
pected to lay aside matters of common knowledge or their own observation and experience 
of the affairs of life"). See generally Levin & Levy, Persuading the Jury with Facts Not in 
Evidence: The Fiction-Science Spectrum, 105 U. PA. L. REv. 139 (1956). 

33. FED. R. Evm. 201 advisory committee note, subdiv. (a). 
34. Missouri-Pacific R.R. v. Kimbrell, 160 Tex. 542, 546, 334 S.W.2d 283, 286 (1960) 

(common knowledge includes current interest rates and the earning power of money); inter
national & G.N.R. Co. v. Ecltford, 71 Tex. 274, 279, 8 S.W. 679, 680 (1888) ("[t]he common 
knowledge and experience of jurors, their acquaintance with the affairs of life and the mo
tives of men acting under different conditions, are specially called into request." in deter
mining questions of negligence); Missouri-Pacific R.R. v. Prejean, 307 S.W.2d 284, 286 (Tex. 
Civ. App.-Houston 1957, no writ); Tennessee Gas Transmission Co. v. Hall, '1:17 S.W.2d 
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and the trial judge may instruct the jury that they may consider 
information within common and general knowledge.311 

Rule 201(b): Kinds of facts 

Long before the effective date of the Federal Rules of Evi
dence, a controversy raged as to whether judicial notice of adjudi
cative facts should be confined to substantially indisputable facts 
or to facts that are only unlikely to be disputed. Even the evidepce 
greats were divided on the issue: Professors "Morgan and McCor
mick, on the one hand, argued that judicial notice should be con
fined to indisputables, while Professors Thayer, Wigmore, and Da
vis, on the other, contended that it should extend to facts 
somewhat less absolute.36 Both sides have mustered cogent argu
ments to support their positions and both have contended that the 
weight of existing case law supports their views.37 A substantial 
split also exists among the states on this issue.38 In providing that 
"[a] judicially noticed fact must be one not subject to reasonable 
dispute,"3B the Federal Rules followed the Morgan-McCormick 
view requiring substantial indisputability. The Advisory Commit
tee's note on the federal rule stated that this more stringent stan
dard was based upon "the theory that these considerations call for 
dispensing with traditional methods of proof only in clear cases. "'co 

Some older cases spoke of an even more rigid standard: judi
cial notice was permitted only of facts that were certain and abso-

733, 735 (Tex. Civ. App.-San Antonio 1955, no writ); Gillette Motor Transp. Co. v. Whit
field, 197 S.W.2d 157, 162 lTex. Civ. App.-Fort Worth 1946), aU'd on other grounds, 145 
Tex. 571, 200 S.W.2d 624 (1947); St. Louis, B. & M. Ry. v. Zamora, 110 S.W.2d 1242, 1244 
(Tex. Civ. App.-San Antonio 1937, no writ); Blue Diamond Motor Bus Co. v. Halo, 69 
S.W.2d 228, 230 (Tex. Civ. App.-San Antonio 1934, writ dism'd). 

35. Gillette Motor Transp. Co. v. Whitfield, 197 S.W.2d 157, 162 (Tex. Civ. 
App.-Fort Worth 1946), aU'd on other grounds, 145 Tex. 571, 200 S.W.2d 624 (1947). 

36. See McNaughton, Judicial Notice-Excerpts Relating to the Morgan- Wigmore 
Controversy, 14 VAND. L. REV. 779, 805-06 (1961); Davis, supra note 20, at 76-78. 

37. See McNaughton, supra note 36, at 796 n.3. . 
38. See Note, Judicial Notice: Rule 201 of the Federal Rules of Evidence, 28 U. FLA. 

L. REV. 723, 758 nn.203-05 (1976) (citing variant decisions of several states). 
39. FED. R. EVID. 201(b). 
40. FED. R. EVID. 201 advisory committee note, subdiv. (b). 
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lutely indisputable.41 This standard has been rejected by most 
modem decisions and by the Federal Rules since any rule of abso
lute indisputability would seriously restrict the scope of judicial 
notice and place an unwarranted burden on the trial judge.4:! Texas 
decisions have given lip-service to following this rigid standard by 
stating that adjudicative facts must be "certain and indisputable" 
to be noticed.43 When these cases are analyzed, however, it be
comes clear that the courts were actually applying the intermedi
ate standard adopted by the federal rule. Texas rule 201(b) follows 
this approach, thus affecting no change in Texas law. 

Federal rule 201(b) includes two kinds of facts within the 
scope of judicial notice, requiring that both kinds be "not subject 
to reasonable dispute." As indicated, this not-subject-to-reasona
ble-dispute standard is, in essence, the substantially indisputable 
standard favored by Morgan and McCormick.44 The two kinds of 
facts are the so-called notorious facts and facts that are verifiably 
certain. 

Texas rule 201(b) adopts verbatim the language of the federal 
rule. It can therefore be assumed that the drafters intended to re
tain the meaning of the federal language for the Texas rule.411 Since 
the fact categories defined in rule 201(b) are substantially the same 
as the kinds of facts judicially noticeable under prior Texas case 
law, the rule makes relatively little, if any, change in Texas 
practice. 

Rule 201(b)(I): Notorious facts. Under early common 
law, a fact could be judicially noticed as a notorious fact if it was 

41. See, e.g., Varcoe v. Lee, 180 Cal. 338, 345, 181 P. 223, 227 (1919); Pierson v. 
London, 102 Pa. Super. 176, 180, 156 A. 719, 721 (1931). 

42. See, e.g., Morgan, Foreword to MODEL CODE OF EvIDENCE 66-69 (1942). But see 
Comment, The Binding Effect of Judicial Notice Under the Common Knowledge Test, 21 
BAYLOR L. REv. 208, 213-16 (1969) (arguing that even the common knowledge test in Texas 
is not strict enough, and that judicial notice should be restricted to facts immediately ob
servable or subject to verification by anyone in the normal course of experience). 

43. Johnson v. Cooper, 379 S.W.2d 396, 399 (Tax. Civ. App.-Fort Worth 1964, no 
writ); Harper v. Killion, 345 S.W.2d 309, 311 (Tax. Civ. App.-Texarkana), affd, 162 Tax. 
481, 348 S.W.2d 521 (1961). 

44. Refer to notes 36-40 supra and accompanying text. 
45. See Caperton & McGee, Background, Scope and Applicability of the Texas Rules 

of Evidence, supra p. 49, at 51. 
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within the common knowledge of every person of ordinary under
standing and intelligence.4e Under federal rule 201(b), this ex
tremely broad restriction was wisely reduced to general knowledge 
by persons "within the territorial jurisdiction of the trial court," a 
standard which is now commonly accepted as a sufficient basis for 
judicial notice.47 ' 

Texas courts have long recognized that notorious facts are ap
propriate subjects for judicial notice. The decisions have differed, 
however, in the language used to define such facts. One test has 
inquired whether the fact to be noticed is both "certain and indis
putable" and "of common, everyday knowledge in the jurisdiction, 
which everyone [sic] of average intelligence and knowledge of 
things about him can be presumed to knoW."48 Other cases have 
merely asked whether "a fact is well-known by all reasonably intel
ligent people in the community."49 The language in these cases is 
not inconsistent with that contained in the federal rule. Thus, 
since Texas adopted the federal rule as Texas rule 201(b)(1), it is 
unlikely that this will make any significant change in Texas law. 

Several Texas decisions have restricted the notorious fact cat
egory. For example, it has been held that personal knowledge of an 
ordinary fact by the trial judge is not equivalent to common 
knowledge by persons in the community and, therefore, a trial 

46. See, e.g., Roden v. Connecticut Co., '113 Conn. 408, 412, 155 A. 721, 723 (1931) 
(facts of which judicial notice may be taken must be "generally accepted by mankind liS 
true"); In re Buszta's Estate, 18 Misc. 2d 367, 369, 186 N.Y.S.2d 192, 193 (Sup. Ct. 1959) 
(judicial notice is proper only of facts which are "universally known lind recognized"). 

47. C. MCCORMICK, supra note 4, § 329, at 760-61; Morgan, supra note 23, lit 276·77. 
See, e.g., Varcoe v. Lee, 180 Cal. 338, 347, 181 P. 223, 227 (1919) (since the filet thllt Mission 
Street in San Francisco is a place of business activity was generally known to persons in thllt 
city, judicial notice of that fact was proper). 

48. Johnson v. Cooper, 379 S.W.2d 396, 399 (Tex. Civ. App.-Fort Worth 1964, no 
writ). See Harper v. Killion, 162 Tex. 481, 484, 348 S.W.2d 521, 522 (1961). 

49. Harper v. Killion, 345 S.W.2d· 309, 311 (Tex. Civ. App.-Texarkanll), aff'd, 162 
Tex. 481, 348 S.W.2d 521 (1961). See Eagle Trucking Co. v. Texas Bitulithic Co., 612 
S.W.2d 503, 506 (Tex. 1981); Barber v. Intercoast Jobbers & Brokers, 417 S.W.2d 154, 157 
(Tex. 1967); Fender v. St. Louis S.W. Ry., 513 S.W.2d 131, 134 (Tex. Civ. App.-Dalllls 
1974, writ rerd n.r.e.) (citing Levlon v. Dallas Ry. & Terminal, 117 S.W.2d 876, 878 (Tex. 
Civ. App.-Dallas 1938, writ rerd), cert. denied, 421 U.S. 913 (1975»; Clement v. McNiel, 
328 S.W.2d 823, 824 (Tex. Civ. App.-Waco 1959, no writ); Alexander v. Firemen's Ins. Co., 
317 S.W.2d 752, 755 (Tex. Civ. App.-Waco 1958, no writ). 
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judge may not take judicial notice on such basis.GO It has also been 
held that judicial notice may not be taken of facts commonly 
known by only a specially informed class of persons.Gl Since these 
holdings are not inconsistent with the content of rule 201(b)(1), 
the restrictions should continue to apply under the new Texas 
Rules. 

Rule 201(b)(2): Verifiably certain facts. Federal rule 
201(b)(2) followed well-established modern doctrinell2 in providing 
for judicial notice of facts that are "capable of accurate and ready 
determination by resort to sources whose accuracy cannot reasona
bly be questioned." Texas case law has also followed this doc
trine.1S3 In Eagle Trucking Co. v. Texas Bitulithic Co., M the court 
noted that the proper test for judicial notice is "verifiable cer
tainty" based upon a "source for the ascertainment of [the] fact 
from which a judge could refresh his memory or inform his con
science in any manner in which that judge deems trustworthy. "Illl 
Thus, adoption of the federal language as Texas rule 201(b)(2) 
does not change Texas law. 

The category of verifiably certain facts may be more limited 

50. Eagle Trucking Co. v. Texas Bitulithic Co., 612 S.W.2d 503, 50S (TeL 1981); Bar
ron v. Marusak, 359 S.W.2d 77, 84 (Tex. Civ. App.-Austin 1952, no writ) (if a judge bas 
personal knowledge of a fact not subject to judicial notice, he should take the stand as a 
witness and testify as to what he knows). See Ex parte Rains, 555 S.W.2d 478, 481 (TeL 
Crim. App. 1977) (citing numerous cases); 1 R. RAy, TExAs LAw OF EVIDENCE § 152, at. 194-
96 (Texas Practice 3d ed. 1980). 

51. Johnson v. Cooper, 379 S.W.2d 395, 399 (Tex. Civ. App.-Fort Worth 1954, no 
writ) (fact that the term "square" is well known to persons in the roofing trade as having a 
specific meaning); State v. Arkansas Fuel Oil Co., 268 S.W.2d 311, 320 (TeL Civ. 
App.-Austin 1954), rev'd on other grounds, 154 Tex. 573, 280 S.W.2d 723 (1955). Note, 
however, that facts of a specialized nature, which are perhap3 known only by persons who 
are interested in that specialty, may be judicially noticeable under the verifiably certain 
category of facts. 

52. C. McCoRbucK, supra note 4, § 330, at. 763; J. WIGMORE, supra note 4, § 2571, at 
548; Morgan, supra note 42, at 66; Note, Judicial Notice and Advice o{ Counsel on Scien
tific Facts, 47 COLUM. L. REv. lSI, 151 (1947). 

53. See Harper v. Killion, 162 Tex. 481, 483, 348 S.W.2d 521, 522 (1951); Fender v. St. 
Louis S.W. Ry., 513 S.W.2d 131, 134 (Tex. Civ. App.-Dallas 1974, writ. rerd n.r.e.), cert. 
denied, 421 U.S. 913 (1975); Alexander v. Firemen's Ins. Co., 317 S.W.2d 752, 755 (TeL Civ. 
App.-Waco 1958, no writ). 

54. 612 S.W.2d 503 (Tex. 1981). 
55. ld. at 506. 
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under the Texas rule than it is under the federal version, despite 
the fact that the language of the two is identical. Prior Texas deci
sions have held that judicial notice may not be taken of facts 
merely because they may be ascertained by reference to dictiona
ries, encyclopedias, or other publications if they are not substan
tially indisputable.1I6 Since these decisions are not inconsistent 
with the content of rule 201(b), they should remain applicable 
under the new Rules. Arguably, such decisions add nothing to the 
new rule since the express language of rule 201(b) makes both fact 
categories subject to the not-subject-to-reasonable-dispute stan
dard anyway.1I7 

In summation, the kinds of adjudicative facts judicially notice
able in .Texas prior to the adoption of rule 201 were substantially 
the same as they will be under that rule. The language of rule 
201(b) was even adumbrated by the court in Harper v. Killion ll8 

when it noted: "The theory [of judicial notice] is that, where [(1)] 
a fact is well-known by all reasonably intelligent people in the 
community, or [(2)] its existence is so easily determinable with cer
tainty from unimpeachable sources, it would not be good sense to 
require formal proof."lIs In applying these rules, Texas courts have 
held that care must be taken in exercising the authority to take 
judicial notice, and that every reasonable doubt should be resolved 
in the negative.6o This is fully consistent with the soundly based 
tradition of caution referred to by the Advisory Committee in its 
note on federal rule 201(b).61 It is apparent, therefore, that the 

56. Johnson v. Cooper, 379 S.W.2d 396, 399 (Tex. Civ. App.-Fort Worth 1964, no 
writ); see also Alexander v. Firemen's Ins. Co., 317 S.W.2d 752, 755 (Tex. Civ. App.- Waco 
1958, no writ) (what might not be well known or of verifiable certainty today might, in tho 
future, be sufficiently of that nature to justify courts taking judicial notice). 

57. Refer to text accompanying note 44 supra. 
58. 345 S.W.2d 309 (Tex. Civ. App.-Texarkana), aff'd, 162 Tex. 481, 348 S.W.2d 521 

(1961). 
59. [d. at 311. 
60. [d.; Johnson v. Cooper, 379 S.W.2d 396, 399 (Tex. Civ. App.-Fort Worth 1964, no 

writ); State v. Arkansas Fuel Oil Co., 268 S.W.2d 311, 320 (Tex. Civ. App.-Austin 1954), 
relJ'd on other grounds, 154 Tex. 573, 280 S.W.2d 723 (1955). 

61. FED. R. Evm. 201 advisory committee note, subdiv. (b). 
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Texas adoption of this rule makes no significant change in Texas 
law. 

Rules 201(c) and (d): When discretionary and when 
mandatory 

These two subdivisions are characterized by the Advisory 
Committee note to federal rule 201 as reflecting existing practice, 
being simple and workable, and avoiding troublesome distinctions 
in many situations. In contrast to the California approach of sepa
rately enumerating various matters which must or may be judi
cially noticed,62 rule 201 treats all judicially noticeable adjudicative 
facts alike.6S 

Subdivision (c), which authorizes a court to take judicial no
tice whether or not requested by a party, does not change pre-ex
isting Texas law.64 Regarding subdivision (d), however, Texas 
courts have differed in their treatment of the obligation to take 
judicial notice of adjudicative facts.611 Although the demarcation 
between facts which must or may be judicially noticed was indis
tinct, the line was probably somewhere between facts that, by judi
cial precedent, had become fixed as proper for notice and facts 
that only relatively recently became so notorious that judicial no
tice was authorized.66 When judicial notice was discretionary, 
whether notice should be taken depended on the nature of the sub
ject, the issue involved, and the apparent justice of the case.67 Rule 

62. CAL. Evm. CODE §§ 451-453 (West 1966). 
63. FED. R. Evm. 201 advisory committee note, 8ubdiw. (c), (d). 
64. Harper v. Killion, 162 Tex. 481, 483, 348 S.W.2d 521, 522 (1961); Vo.hlsing, Inc. v. 

Missouri Pac. R.R., 563 S.W.2d 669, 674 (Tex. Civ. App.-Corpus Christi 1978, no writ); 
Texas Sec. Corp. v. Peters, 463 S.W.2d 263, 265 (Tex. Civ. App.-Fort Worth 1971, no writ); 
Buekaloo Trucking Co. v. Johnson, 409 S.W.2d 911, 913 (TeL Civ. App.-Corpus Christi 
1966, no writ). 

65. See 1 R. RAy, supra note 50, § 153, at 197. 
66. Clement v. McNiel, 328 S.W.2d 823, 824 (Tex. Civ. App.-Waco 1959, no writ). 

According to Skinner v. HCC Credit Co., 498 S.W.2d 708, 711 (Tex. Civ. App.-Fort Worth 
1973, no writ), what facts will be judicially noticed is within the discretion of the trial court, 
and the test on appeal is whether there has been an abuse of discretion. 

67. State v. Arkansas Fuel Oil Co., 268 S.W.2d 311, 319·20 (Tex. Civ. App.-Austin 
1954), reu'd on other grounds, 154 Tex. 573, 280 S.W.2d 723 (1955). 
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201 (d) changes prior Texas practice by making all facts 
mandatorily noticeable, (1) if properly requested by a party, (2) if 
the court is supplied with the appropriate information, and, of 
course, (3) if the fact is of a kind that may properly be noticed. 
The relative insignificance of this change is, however, demon
strated by the paucity of cases concerned with the mandatory-dis
cretionary issue in prior Texas law.68 

Rule 201 (e): Opportunity to be heard 

The United States Supreme Court has suggested that due pro
cess is violated when judicial notice is taken of a fact and the party 
against whom the fact operates is not given an opportunity to chal
lenge it.69 The Advisory Committee on the Federal Rules echoed 
this sentiment when it noted that such an opportunity was de
manded by "[b]asic considerations of procedural fairness."7o Ac
cordingly, federal rule 201(e) granted parties the right to be heard 
as to both "the propriety of taking judicial notice and the tenor of 
the matter noticed." Texas rule 201(e) adopts the language of the 
federal rule verbatim. 

To understand the proper context of rule 201(e), it must be 
considered in conjunction with rules 201(b) and 201(g). As has 
been indicated, rule 201(b) provides that a court can only take ju
dicial notice of facts that are not subject to reasonable dispute.71 
From this comes the tautology that there is no valid reason to dis
pute a fact that is not reasonably disputable. Rule 201 (g) thus 
mandates that the jury "accept as conclusive any fact judically no
ticed" and "contemplates [that] there is to be no evidence before 
the jury in disproof [of the fact]."72 Therefore, the opportunity to 
be heard provided by rule 201(e) is limited to challenges made di
rectly to the judge. Other states, having adopted positions different 
from those found in federal and Texas rules 201(b) and (g), have 

68. See 1 R. R.w, supra note 50, § 153, at 197. 
69. Ohio Bell TeL Co. v. Public Utils. Comm'n, 301 U.S. 292, 302·03 (1937). 
70. FED. R. Evm. 201 advisory committee note, subdiv. (e). 
71. Refer to notes 36·44 supra and accompanying text. 
72. FED. R. Evm. 201 advisory committee note, subdiv. (g). 
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similarly held differently on the rule 201(e) question. Such juris
dictions give the party against whom a noticed fact operates a right 
to be heard that includes the right to present rebuttal evidence for 
jury consideration.73 

Rule 201(e) also interacts with rule 201(c), which permits the 
court to take judicial notice on its own initiative.74 In such cases, 
the parties might not receive any indication that judicial notice 
was being taken until after the fact.71! One commentary has pointed 
out that "judicial notice without notification may deprive the ad
versely affected party of the right to trial by jury as well, since he 
will miss his opportunity to request a hearing at which the rebut
ting information may be introduced.m6 The final sentence of sub
division (e) addresses this situation by permitting a non-notified 
party to request a hearing even after judicial notice has been 
taken. Although no specific form or time of prior notification by 
the court nor specific procedures for the hearing are provided, the 
Advisory Committee's note calls attention to the provision for a 
hearing on a timely request in the Administrative Procedure Act.77 

There are extremely few Texas cases concerned with the pro
cedural aspects of taking judicial notice of adjudicative facts, al
though several cases contemplate that the parties will present in
formation and data for the judge to use in his rulings respecting 

73. Refer to note 90 infra. See Keeffe, Landis, & Shaad, Sense and Nonsense About 
Judicial Notice, 2 STAN. L. REv. 664, 668 (1950) (If the opponent of a judicially noticed fact 
is permitted to dispute the matter, "[s]hould not the proponent then also have the right to 
offer evidence.disputing the opponent, and if the court permits this, what happens to the 
doctrfue of judicial notice?"). If both parties are permitted to argue the matter before judi
cial notice is taken, neither should complain. 

74. Refer to note 64 supra and accompanying text. 
75. But see J. WEINSTEIN & M. BERGER, WEINSTEIN'S EvIDENCE ~ 201[05), at 201-40 (a 

court has an obligation to notify the parties prior to taking judicial notice where it would 
not otherwise be clear to them that it was doing so). 

76. J. WEINSTEIN & M. BERGER, supra note 75, ~ 201[05), at 201-42. Cf. C. McCoR

MICK, supra note 4, § 333, at 771 ("An elementary sense of fairness might indicate that a 
judge before making a final ruling that judicial notice will be taken should notify the parties 
of his intention to do so and alford them an opportunity to present information which might 
bear upon the propriety of noticing the fact, or upon the truth of the matter to be 
noticed."). 

77. FEn. R. EvID. 201 advisory committee note, subdiv. (e) (citing 5 U.s.C. § 556(e) 
(1976». 
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judicial notice.'18 Professor Ray suggests that fairness to the parties 
ordinarily requires the judge to notify the parties of his intention 
to notice a given fact and give them an opportunity to present, 
informally, data indicating that the matter is not a proper subject 
for notice. '19 It is presumed that Texas courts give this suggestion 
considerable weight. At least one court has indicated that it con
siders advance notice a matter that could be waived by a party, 
suggesting that in some situations such· notice might constitute a 
right.80 In summary, subdivision (e) is not inconsistent with °prior 
Texas practice but merely crystallizes the most frequently followed 
procedures. 

Rule 201(f): Time of taking notice 

. The Advisory Committee characterized the federal counter
part to this rule as being in accord with the usual view. McCormick 
states that it is an "axiom" that appellate courts may take judicial 
notice to the same extent as may trial COurts.81 Texas courts are 
fully in accord with this view, holding, for example, that judicial 
notice may be taken in other than trial situations, such as in pass
ing upon the sufficiency of a petition that was attacked by a gen
eral demurrer82 or in a summary judgment proceeding,83 during the 

78. See, e.g., Eagle Trucking Co. v. Texas Bitulithic Co., 612 S.W.2d 503, 506 (Tex. 
1981); Harper v. Killion, 162 TeL 481, 484, 348 S.W.2d 521, 523 (1961) (maps may properly 
be used to bring before the court the facts to be judicially noticed); Continental Oil Co. v. 
Simpson, 604 S.W.2d 530, 535 (Tex. Civ. App.-Amarillo 1980, writ rerd n.r.e.) ("(T]he 
source from which a fact is judicially noticed is not evidence to establish that fact and is not 
subject to the rules of evidence."). 

79. 1 R. RAy, supra note 50, § 152, at 195. . 
80. Skinner v. HCC Credit Co., 498 S.W.2d 708, 712 (Tex. Civ. App.-Fort Worth 

1973, no writ) (where the aggrieved party was aware that in all probability a question sub· 
ject to judicial notice might be presen4!d and took no action, he may not complain; con· 
versely, without advance notice by a litigant that he will challenge proof of a matter, the 
trial court may take judicial notice of such matter if it is a proper Bubject for 8uch notico). 

81. C. MCCORMICK, supra note 4, § 333, at 773. 
82. E.g., State v. Arkansas Fuel Oil Co., 268 S.W.2d 311, 320 (Tex. Civ. App.-Austin 

1954), rev'd on other grounds, 154 Tex. 573, 280 S.W.2d 723 (1955). 
83. E.g., Fender v. St. Louis S.W. Ry., 513 S.W.2d 131, 134·35 (Tex. Civ. App.-Dallas 

1974, writ rerd n.r.e.), cert. denied, 421 U.S. 913 (1975). 
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trial itself, or by the appellate COurt.Sf Texas courts emphasize that 
an appellate court may take judicial notice of a proper fact even 
though the trial court was not requested to take judicial notice of 
the fact and did not formally announce that it had done SO.8G 

Rule 201(g): Instructing jury 

As originally proposed by the Liaison Committee, this rule 
was identical to federal rule 201(g), which contains language appli
cable to both civil and criminal cases. Since the Texas Supreme 
Court has authority only to promulgate rules for civil actions, the 
provisions relating to criminal cases were omitted from the final 
Rules.86 Otherwise, the language of the Texas rule is identical to 

84. Continental Oil Co. v. Simpson, 604 S.W.2d 530, 535 (TeL Civ. App.-AmarilIo 
1980, writ rerd n.r.e.); Vahlsing, Inc. v. Missouri Pac. Ry., 563 S.W.2d 669, 679 (TeL Civ. 
App.-Corpus Christi 1978, no writ); Texas Sec. Corp. v. Peters, 463 S.W.2d 263, 265 (TeL 
Civ. App.-Fort Worth 1971, no writ); Buckaloo Trucking Co. v. Johnson, 409 S.W.2d 911, 
913 (TeL Civ. App.-Corpus Christi 1966, no writ); Harper v. Killion, 345 S.W.2d 309, 311-
12 (TeL Civ. App.-Texarkana), aff'd, 162 TeL 481, 348 S.W.2d 521 (1961); A. & ltL College 
v. Guinn, 280 S.W.2d 373, 377 (Te;. Civ. App.-Austin 1955, writ rerd n.r.e.). 

85. Continental Oil Co. v. Simpson, 604 S.W.2d 530, 535 (TeL Civ. App.-AmarilIo 
1980, writ rerd n.r.e.); Vahlsing, Inc. v. Missouri Pac. R.R., 563 S.W.2d 669, 679 (TeL Civ. 
App.-Corpus Christi 1978, no writ); Texas Sec. Corp. v. Peters, 463 S.W.2d 263, 265 (TeL 
Civ. App.-Fort Worth 1971, no writ). The appellate court may presume that the trial court 
took judicial notice of facts that were properly noticeable, even though the trial court did 
not formally announce that it did so. Buckaloo Trucking Co. v. Johnson, 409 S.W.2d 911, 
913 (TeL Civ. App.-Corpus Christi 1966, no writ); Harper v. Killion, 345 S.W.2d 309, 312 
(TeL Civ. App.-Texarkana), aff'd, 162 TeL 481, 348 S.W.2d 521 (1961). But see Comment, 
Evidence-Judicial Notice by Appellate Courts of Facts and Foreign Laws Not Brought to 
the Attention of the Trial Court, 42 MICH. L. REv. 509, 513-15 (1943) (majority rule is that 
an appellate court will not take judicial notice of a fact not called to the attention of the 
trial court). 

Although no Texas Court of Criminal Appeals cases have been found holding that judi
cial notice may be taken at the appellate level of facts that were not judicially noticed by 
the trial court in a criminal case, federal courts have done so. In United States v. Mauro, 
501 F.2d 45, 49·(2d Cir. 1974), and Ross v. United States, 374 F.2d 97, 103 (8th Cir. 1967), 
the appellate courts took judicial notice of notorious facts neither noticed nor proved at the 
trialJeveL Neither court considered remand for the jury's consideration of such facts essen
tial for a fair trial. Contra United States v. Jones, 580 F.2d 219, 223-24 (6th Cir. 1978) 
(congressional intent manifested in FED. R. Evm. 201(g), which gives the jury in a criminal 
case authority to· disregard a judicially noticed fact. requires that facts not noticed nnd 
made the subject of an instruction at trial level may not be noticed on appeal). This decision 
has been characterized as extreme. J. WEINSTEIN & ltL BERGER, supra note 75, 'Il 201[08), at 
201-55. 

86. See Caperton & McGee, Background, Scope, and Applicability of the Texas Rules 
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the federal language. Rule 201(g) completes the picture com
menced by subdivision (b), which requires that judicially noticed 
facts not be subject to reasonable dispute,87 and given substance 
by subdivision (e), which extends to the parties a right to be heard 
concerning the taking of judicial notice.88 Now that the parties 
have had their opportunity to contest the taking of judicial notice 
and the tenor of the matter noticed, and the judge, proceeding 
with traditional caution, has determined and ruled that judicial 
notice is proper, the next step is to decide whether the jury should 
be allowed to consider evidence in disproof of the noticed fact. The 
Federal Rules answered this question in the negative by providing 
that the factfinders are to be instructed that they must accept such 
a' fact as true.89 The Texas rule adopts the federal position on this 
issue. This is simply the corollary to the requirement' in subdivi
sion (b) that noticed facts must be substantially indisputable.Do 

The Advisory Committee's note to the 1969 draft of federal 
rule 201 suggested three reasons for adopting the conclusive-fact 
standard: "the undesirable effects of the opposite rule [1] in limit
ing the rebutting party, though not his opponent, to admissible ev
idence, [2] in defeating the reasons for judicial notice, and [3] in 
affecting the substantive law to an extent and in ways largely un
foreseeable. "91 The first reason refers to the practice of permitting 
the party against whom the judicially noticed fact operates to re-

of Evidence, supra p. 49, at 54. 
87. Refer to notes 36-44 supra and accompanying text. 
88. Refer to notes 76-80 supra and accompanying text. 
89. FED. R. Evm. 201(g). 
90. See J. WEINSTEIN & M. BERGER, supra note 75, 11 201[07]. Whether the party 

against whom a judicially noticed fact operates is precluded from challenging the truth of 
that fact depends upon whether, in the jurisdiction involved, it is proper to take judicial 
notice only of substantially indisputable facts or also of facts that are merely unlikely to be 
controverted. If judicial notice is limited to indisputable matter, "it must follow that no 
evidence to the contrary is admissible." Morgan, supra note 23, at 279. But if judicial notice 
is more relaxed and is viewed as a time-saving device to eliminate the necessity of formal 
proof in instances in which dispute is unlikely, the noticed fact should be subject to rebuttal 
evidence offered by the opponent. See, e.g., J. THAYER, supra note 1, at 308-09 (arguing that 
judicial notice should be no more than prima facie recognition of the matter, leaving it open 
to controversy). 

91. See FED. R. EVID. 201 advisory committee note, subdiv. (g) (1969 preliminary 
draft), 46 F.R.D. at 204-05. 
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but such fact only with admissible evidence, whereas the party who 
sought judicial notice was permitted to present any material the 
trial judge found acceptable.92 This objection has been resolved by 
rule 201(e), which permits both parties to argue the propriety of 
taking judicial notice before it is taken.93 

The second reason, that the other standard defeated the pur
pose of judicial notice, is not explained, but probably refers to the 
fact that permitting judicially noticed facts to be rebutted with 
formally introduced evidence would offset the time-saving purpose 
of the rule.94 

The third reason, that substantive law might be affected, is 
similarly unexplained. This justification possibly refers to the argu
ment that while all debatable adjudicative facts would be deter
mined by the factfinder, disputable but uncontroverted facts, once 
noticed, are conclusive in civil cases.911 Beyond these reasons, the 
Advisory Committee pointed to the "soundly based" tradition of 
caution requiring that matters to be judicially noticed be beyond 
reasonable controversy.96 

The second sentence of the federal rule, which was deleted 
from the final Texas rule, states a different rule for criminal cases. 
In the 1972 version of this rule, the judge was required to instruct 
the jury to accept as conclusive any judicially noticed fact regard
less of whether the proceedings were civil or criminal.97 The Advi
sory Committee had proceeded on the theory that the right to a 
jury trial did not extend to matters which were beyond reasonable 
dispute, so that the instruction that a noticed fact was conclusively 
established did not violate that right.9s Before the rule became law, 

92. See Keeffe, Landis, & Shaad, supra note 73, at 668. 
93. Refer to notes 73·80 supra and accompanying text. 
94. See Comment, Judicial Notice and Presumptions Under the Proposed Federal 

Rules of Evidence, 16 WAYNE L. REv. 135, 140 (1969). 
95. Refer to note 90 supra and accompanying text (discussing the effect of judicial 

notice in civil cases by virtue of rule 201(g». 
96. FED. R. Evm. 201 advisory committee note, subdiv. (b). 
97. FED. R. Evm. 201(g) (1972 proposed final draft), 56 F.R.D. at 201. 
98. FED. R. Evm. 201 advisory committee note, subdivision (g) (1972 proposed final 

draft), 56 F.R.D. at 207. The Advisory Committee cited cases supporting its view as well as 
cases holding contra. ld. See also HefHinger, Proposed Rule Broadens Scope of Judicial 
Notice, 53 NEB. L. REv. 333, 337-38 (1974). 
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the House Committee on the Judiciary amended it to distinguish 
between civil and criminal proceedings, stating that it was of the 
view that a mandatory jury instruction to accept judicially noticed 
facts in criminal cases was contrary to the spirit of the sixth 
amendment right to a jury trial.99 The Committee cited no support 
for its view, and no conclusive authority existed.loo Nevertheless, 
the rule as enacted precluded an instruction that the fact judicially 
noticed was conclusive in criminal cases. 

Professor Ray states that no Texas cases appear to deal di
rectly with this point,lOl and none have been found. Although the 
criminal rule has been criticized,102 Professor Black considers any 
complaint as probably more theoretical than real, for it is unlikely 
that a conscientious jury would find contrary to facts that are not 
subject to reasonable dispute, as required by subdivision (b).loa 
The question, of course, is academic since the criminal provision 
was removed from the Texas rule and since the conclusive jury in
struction does not appear to raise any constitutional concern re
garding civil cases. In any event, it is impossible to conclude that 
this subdivision of the rule is inconsistent in any respect with pre
viously existing Texas law. 

In summation, although rule 201 has made some minor 
changes in Texas law, the changes are generally desirable and of 
insufficient importance to have justified departing from the federal 
interpretations merely to retain prior Texas practice. 

99. H.R. REP. No. 650, 93d Cong., 2d Sess. 7, reprinted in 1974 U.S. CODE CONGo & 
An. NEWS 7075, 7080. 

100. Only a few significant cases touch upon this point: See, e.g., State v. Lawrence, 
120 Utah 323, 329, 234 P.2d 600, 603 (Utah 1951) (conclusive instruction invaded the prov
ince of the jury in a criminal case). Contra United States v. Alvarado, 519 F.2d ll33, ll35 
(5th Cir. 1975); Gold v. United States, 378 F.2d 588, 593 (9th Cir. 1967). 

101. 1 R. RAy, supra note 50, § 154, at 199. Accord Black, The Texas Rules 01 Evi
dence-A Proposed Codification, 31 Sw. L.J. 969, 974 (1977). 

102. See Wood, The Federal Rules of Evidence, 38 TEx. B.J. 535, 536 (1975) (lnbeling 
the civil-criminal distinction in the rule "ludicrous and unwise"). 

103. Black, supra note 101, at 974. 
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Rule 202 

DETERMINATION OF LAW OF OTHER STATES 

The judge upon the motion of either party shall take judicial 
notice of the common law, public statutes, rules, regulations, 
and ordinances and court decisions of every other state, terri
tory, or jurisdiction of the United States. Any party request
ing that judicial notice be taken of such matter shall furnish 
the judge sufficient information to enable him properly to 
comply with the request, and shall give each adverse party 
such notice, if any, as the judge may deem necessary, to en
able the adverse party fairly to prepare to meet the request. 
The rulings of the judge on such matters shall be subject to 
review. 

Commentary to Rule 202 

The Federal Rules of Evidence contain no rules covering judi
cial notice of law. The Federal Rules Advisory Committee was of 
the view that those matters of law that have traditionally been 
treated as requiring pleading and proof, and more recently as the 
subject of judicial notice, are more appropriately left to rules of 
civil and criminal procedure.I04 The Texas Supreme Court obvi
ously disagreed with this view. 

Rule 202 adopts rule 184a of the Texas Rules of Civil Proce
dure with the addition of the words, "rules, regulations, and ordi
nances" in the first sentence. This adoption of the former rule car
ries forward all the prior authority and restrictions, as well as 
procedures, involved in this judicial notice of laW.IOIi The added 
language, however, now authorizes the court to take judicial notice 
of the rules, regulations, and ordinances of such jurisdictions, 
whereas these matters were previously subject to proof only by 

104. FED. R. Evm. 201 advisory committee note, Note on Judicial Notice or Law. 
105. See, e.g., the excellent discussion of these matters in Thomas, Proof of Foreign 

Law in Texas, 25 Sw. L.J. 554 (1971). 
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competent evidence. lOS This significantly simplifies the task of es
tablishing the content of rules, regulations, and ordinances of other 
states. 

Rule 203 

DETERMINATION OF THE LAWS OF FOREIGN 
COUNTRIES 

A party who intends to raise an issue concerning the law of a 
foreign country shall give notice in his pleadings or other rea
sonable written notice, and at least 30 days prior to the date 
of trial such party shall furnish to the opposing party or coun
sel copies of any written materials or sources that he intends 
to use as proof of the foreign law. If the materials or sources 
were originally written in a language other than English, the 
party intending to rely upon them shall furnish to the oppos
ing party or counsel both a copy of the foreign language text 
and an English translation. The court, in determining the law 
of a foreign nation, may consider any material or source, 
whether or not submitted by a party or admissible under the 
rules of evidence, including but not limited to affidavits, testi
mony, briefs, and treatises. If the court considers sources 
other than those submitted by a party, it shall give the parties 
notice and a reasonable opportunity to comment on the 

106. This is, of course, the common-law rule, C. MCCORMICK, supra note 4, § 335, 
which was not abrogated by the provisions of rule 184a respecting rules, regulations and 
ordinances of other states. This extension in rule 202 to authorize judicial notice of these 
matters apparently reflects recent changes in the extent of judicial notice of certain domes· 
tic rules and regulations. In Southwestern Bell Tel. Co. v. Nash, 586 S.W.2d 647, 649 (Tex. 
Civ. App.-Austin 1979, no writ), the court held that judicial notice may be taken of acts of 
administrative bodies officially published in the Texas Register. In 1981, Section 1 of the 
Administrative Procedure and Texas Register Act was amended to permit the contents of 
the Texas Register to be judicially noticed. TEx. REV. CIV. STAT. ANN. art. 6252·13a, § 1 
(Vernon Supp. 1982-1983). Further, the weight of authority appears to have been that mu
nicipal ordinances were not subject to judicial notice. See, e.g., Chambers v. Lee, 566 S.W.2d 
69, 72 (Tex. Civ. App.-Texarkana 1978, no writ). Professor Ray commented that "(t]here 
seems to be no good reason under modern conditions why (municipal] ordinances should not 
be noticed." 1 R. RAY, supra note 50, § 171, at 207 n.53. 
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sources and to submit further materials for review by the 
court. The court, and not a jury, shall determine the laws of 
foreign countries. Its determination shall be subject to review 
on appeal as a rulin~ on a question of law. 

Commentary to Rule 203 

As noted above, the Federal Rules of Evidence contain no 
rules covering judicial notice of law.lo7 The method of invoking the 
law of a foreign country in federal courts is covered in rule 44.1 of 
the Federal Rules of Civil Procedure and in rule 26.1 of the Fed
eral Rules of Criminal Procedure. These rules were characterized 
by the Federal Advisory Committee as "admirably designed 
rules."los Texas rule 203 is an adoption of the substantive provi
sions of these federal rules with rather extensive procedural addi
tions dealing with notice and opportunity to be heard.loD 

The federal counterparts to Texas rule 203 were added in 1966 
to furnish a uniform and effective procedure for raising and deter
mining the law of a foreign country. no The first sentence of the 
federal rule, concerning notice, is designed to avoid unfair surprise. 

107. Refer to text accompanying note 104 supra. 
108. FED. R. Evm. 201 advisory committee note, Note on Judicial Notice of Law. 
109. The following illustrates the extent of additions made to rule 44.1 of the Federal 

Rilles of Civil Procedure (underlined portions are additions to the federal rule, and portions 
in brackets are deletions from the federal rule): 

A party who intends to raise an issue concerning the law of a foreign country 
shall give notice in his pleadings or other reasonable written notice, and at least 30 
days prior to the date of trial such party shall furnish to the opposing party or 
counsel copies of any written materials or sources that he intends to use os proof 
of the fore:gn law. If the materials or sources were originally written in a language 
other than English, the party intending to rely upon them shall furnish to the 
opposing party or counsel both a copy of the foreign language text and an English 
translation. The court, in determining [foreign law] the law of a foreign nation, 
may consider any [relevant] material or source, [including testimony,] whether or 
not submitted by a party or admissible under the [Federal Rilles of Evidence] 
ru1es of evidence, including but not limited to affidavits, testimony, briefs, and 
treatises. If the court considers sources other than those submitted by a party, it 
shall give the parties notice and a reasonable opportunity to comment on the 
sources and to submit further materials for review by the court. The court, and 
not a jury, shall determine the laws of foreign countries. [The court's] Its determi
nation shall be [treated as a ru1ing on a question of law] subject tOreview on 
appeal as a ru1ing on a question of law. 
110. FED. R. CRIM. P. 26.1 advisory committee note. 
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The second sentence, which permits consideration of any relevant 
material, including testimony, whether or not otherwise admissible, 
recognizes that the ordinary rules of evidence are often time con
suming, inefficient, expensive, and generally inapposite to the 
problem of determining foreign law. The second sentence also per
mits the court to engage in its own research and to consider any 
relevant material thus found since the court may have at its dispo
sal better foreign law materials than are presented by counsel. The 
final sentence makes the determination of an issue of foreign law 
equivalent to a ruling on a question of law, not fact, so that appel
late review will not be narrowly confined.l11 

Prior to adoption of this rule, Texas had a statute that af
fected the determination of foreign law.lI2 Article 3718 of the 
Texas Revised Civil Statutes Annotated provided for the receipt in 
evidence of printed statute books of, inter alia, foreign govern
ments. lIS However, article 3718 was restrictively interpreted as it 
applied to proof of statutes of foreign countries,114 and the content 
of foreign law was otherwise regarded as a matter of fact subject to 
strict rules of pleading and proof. lUI Professor Ray commented 
that this seemed a "most expensive, dilatory, and unsatisfactory 
method of making proof of foreign law, and that it was little short 
of tragic that the process of judicial notice, so admirably suited to 
this type of situation, was not available.u6 Thus, rule 203 makes 
significant and desirable changes in Texas law in the area of judi
cial noticeu7 of the law of foreign countries. 

111. Id. 
112. TEx. REv. CIV. STAT. ANN. art. 3718 (Vernon 1926) (deemed repealed as to civil 

actions, effective Sept. 1, 1983). 
113. Article 3718 provided as follows: 
The printed statute books of this State, of the United States, of the District of 
Columbia, or of any State or territory of the United States or of any foreign gov
ernment, purporting to have been printed under the authority thereof, shall be 
received as evidence of the acts and resolutions therein contained. 
114. See, e.g., Martin v. Payne, 11 Tex. 292, 294 (1854); Garza v. Greyhound Lines, 

418 S.W.2d 595, 597 (Tex. Civ. App.-San Antonio 1967, no writ). 
115. Id. 1 R. R.w, supra note 50, § 173. See Franklin v. Smalldridge, 616 S.W.2d 655, 

657 (Tex. Civ. App.-Corpus Christi 1981, no writ). Thomas. supra note 105, at 561. 
116. 1 R. RAY, supra note 50, § 173, at 215. 
117. Although rule 203 does not expressly refer to the process as "judicial notice," and 

treating the determination of foreign law as a question of law is not consistent with the 
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The provisions in Texas rule 203 that are not in the counter
part federal rules are designed to ensure adequate notice of intent 
to prove foreign law and adequate opportunity for an adverse 

. party to controvert the materi~ or sources submitted to the court. 
They are somewhat more detailed than the notice provisions in 
rule 202, but this reflects the additional problems often presented 
in proving the law of foreign countries. us 

traditional view of judicial notice, the placement of this rule in Article n of the Texas Rules 
of Evidence, entitled "Judicial Notice," should justify denominating the process "judicial 
notice" rather than merely a relaxation of the rules of evidence. Ct. '!'Ex. R. Evm. 104(a) (by 
granting the trial court broad discretion in determining the admissibility of evidence this 
rule eliminates the strict proof requirements of article 3718 with respect to foreign law). 

118. Interestingly, the language of rule 202 appears to authorize the judge to act only 
upon motion of either party that judicial notice be taken. See, e.g., Hamm v. Berrey, 419 
S.W.2d 401, 403 (TeL Civ. App.-San Antonio 1967, writ rerd n.r.e.); Harris v. Harris, 403 
S.W.2d 445, 447 (TeL Civ. App.-Houston 1966, writ rerd n.r.e.). Rule 203 is far less posi
tive in this respect. Further, the notes of the Federal Advisory Committee regarding rule 
44.1 of the Federal Rules of Civil Procedure include this statement: ''There is no require
ment that the court give formal notice to the parties of its intention to ••• raise and deter
mine independently an issue not raised by them.'t FED. R. CIY. P. 44.1 advisory committee 
note. 
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