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I. INTRODUCTION 

The Supreme Court has consistently held that price fixing is 
unlawful per se under section I of the Sherman Act.· However, in 
Broadcast Music, Inc. v. Columbia Broadcasting System, 2 the 
Supreme Court refused to rule that the use of a blanket license3 to 

• General Counsel of Texas Tech University and Professor of Law. B.A., Texas 
Tech University, M.B.A., D.B.A.; J.D., University of Texas. The author has practical expe
rience in dealing with the performing rights societies. 

1. 15 U.S.c. § I (1982). See, e.g., Arizona v. Maricopa County Medical Soc'y, 102 S. 
Ct. 2466, 2475 (1982); United States v. McKesson & Robbins, Inc., 351 U.S. 305, 310 (1956); 
United States v. Trenton Potteries Co., 273 U.S. 392, 397 (1927). 

2. 441 U.S. I (1979) [hereinafter Columbia Broadcasting System will be referred to as 
CBS]. 

3. A blanket license is a form of license which, for a stated term, gives the licensee the 
right to perform any and all of the compositions owned by members of the affiliates as often 
as the licensee desires. Fees for blanket licenses are ordinarily a percentage of total revenues 
or a flat dollar amount and do not directly depend on the amount or type of music used. Id 
at 5. 
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fix prices charged for the use of music was a species of the price 
fixing agreements categorically forbidden by the Sherman Act.4 

Rather, the Court was of the opinion that the blanket license 
"should be subjected to a more discriminating ex.amination under 
the rule of reason."s Thus, the CBS case has threatened the per se 
doctrine in price fixing cases by forming an exception to its applica
tion. This case has also raised questions regarding future use of the 
blanket license by the performing rights organizations.6 This article 
will analyze the case law relating to price fixing and other issues 
relating to the use of the blanket license, specifically, tying arrange
ments7 and copyright misuse,8 in an attempt to demonstrate that use 
of the blanket license by the performing rights societies does violate 
the Sherman Act and also constitutes copyright misuse. 

4. Id. at 24-25. 
5. Id. at 24. The rule of reason is a standard, based upon common-law tradition, used 

to analyze business transactions that provide restraints upon trade. The facts peculiar to the 
business, the history of the restraint, and the reasons why it was imposed are analyzed to 
determine the competitive effects of an agreement. If the restraint is found to be unreasona
ble in terms of its impact on competitive conditions, the agreement is in violation of the 
Sherman Act. National Soc'y of Prof. Eng'rs v. United States, 435 U.S. 679, 691-92 (1978). 

6. See, e.g., Buffalo Broadcasting Co. v. American Soc'y of Composers, Authors & 
Publishers, 546 F. Supp. 274, 286 (S.D.N.Y. 1982); Broadcast Music, Inc. v. Moor-Law, Inc., 
527 F. Supp. 758, 763 (D. Del. 1981), qffd mem. 691 F.2d 490 (3d Cir. 1982). In both Buffalo 
Broadcasting and Moor-Law, the district courts, in attempting to follow the dictates of the 
Supreme Coun in the CBS case, evaluated the blanket license using a rule of reason stan
dard. Both courts found there was no feasible alternative to the blanket license. In Buffalo 
Broadcasting the court found the license was not a market necessity to local television sta
tions and, hence, was a violation of the Sherman Act. 546 F. Supp. at 289, 296. In Moor
Law the court found the license was a necessity to local nightclubs and restaurants and 
therefore was riot a violation of the Sherman Act. 527 F. Supp. at 763, 775. However, both 
cases considered case law involving tie-ins rather than price discrimination. Tie-ins were 
not considered by the majority in CBS. 

7. A tying arrangement is a lease or sale of a product conditioned upon the lessee or 
purchaser agreeing not to use specified merchandise of a competitor of the lessor or seller. 
Thus, sale of one product (the tying product) is conditioned upon the sale of another (the 
tied product). See L. SULLIVAN, THE LAW OF ANTITRUST 431 (1977). See infra notes 175-
177. 

8. Copyright misuse is an equitable doctrine that denies relief to a plaintiff seeking 
damages for copyright infringement if the plaintiff has extended his copyright in a monopo
listic manner beyond its proper scope. Courts have stated that the limits of a patent or 
copyright are narrowly and strictly confined to the precise terms of the grant. The monopoly 
of the patent or copyright may not be used to create another monopoly. See Mercoid Corp. 
v. Mid-Continent Inv., 320 U.S. 661, 665 (1944). See generally infra notes 207-50 and ac
companying text (providing an extended discussion of copyright misuse). 
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II. THE CONSENT DECREES 

Before embarking on an analysis of recent case law concerning 
blanket licenses, two important users of that instrument should be 
examined-the American Society of Composers, Authors, and Pub
lishers (ASCAP) and Broadcast Music, Inc. (BMI). ASCAP and 
BMI were formed to help owners and users of copyrights efficiently 
distribute their works and detect unauthorized uses.9 Today AS
CAP and BMI are the leading organizations in the musical perform
ing rights field. 10 

Both companies have been subject to antitrust litigation. II In 
1934 the Department of Justice filed suit against ASCAP seeking its 
dissolution. The Department charged that ASCAP dominated the 
radio broadcasting industry through its pooling of individual copy
rights. 12 However, the government received a continuance and the 
case remained dormant. 13 In 1941 the government sued ASCAP 
and BMI as unlawful combinations on the principal ground that the 
annual blanket license (the only license then offered by ASCAP and 
BMI) was in restraint of trade. 14 The complaint also charged that 
arbitrary prices were being obtained for the blanket licenses by the 
illegal pooling of copyrights. IS The government sought an order 
which would enjoin ASCAP's exclusive licensing and require a form 
of per use licensing. 16 Consequently, a consent decree resulted in 
1941 by the terms of which ASCAP could no longer assert the exclu
sive right to license performing rights and interfere with individual 

9. CBS v. ASCAP, 400 F. Supp. 737, 741-42 (S.D.N.Y. 1975), rev'd and remanded, 562 
F.2d 130 (2d Cir. 1977), rev'd and remanded sub nom. BMlv.CBS,441 U.S. I (1979),affdon 
remand, 620 F.2d 930 (2d Cir. 1980), cerro denied, 450 U.S. 970 (1981). See generally Cohn, 
Music, Radio Broadcasters and the Sherman Act, 29 GEO. L.J. 407 (1941) (providing a histor
ical background on both ASCAP and BMI). 

10. CBS V. AS CAP, 400 F. Supp. 737, 742 (S.D.N.Y. 1975). ASCAP controls rights to 
approximately 3,000,000 compositions and is affiliated with some 16,000 authors and 6,000 
publishers. BMI controls approximately 1,000,000 compositions and is associated with 
20,000 authors and 10,000 publishers. Id 

II. See generally Cohn, supra note 9 (providing an in-depth review of the early litiga-
tion involving performing rights societies). . 

12. BMI V. CBS, 441 U.S. I, 10 (1979). This was a reversal of the position taken by the 
Department of Justice in 1926. In that year the Department, after investigating numerous 
complaints concerning AS CAP, concluded that ASCAP's activities did not constitute an un
fair method of competition. Cohn, supra note 9, at 424 n.91. 

13. 441 U.S. at 10. 
14. Id 
15. Id at 10 & n.16. 
16. Id at 10-11. 
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licensing by its members. 17 However, if a member licensed per
forming rights on his own copyright, he had to pay the royalties to 
ASCAP. 18 This consent decree was renegotiated and an amended 
consent decree was entered in 1950.19 Under this decree, ASCAP 
was required to issue per program licenses and advise a user of the 
fee for any, some, or all of the compositions in the ASCAP reper
tory.2° If a fee could not be agreed upon, the user could apply to the 
court for a determination of the fee. 21 Pending completion of nego
tiations, the user had the right to use any, some, or all of the compo
sitions in the ASCAP repertory.22 

A consent decree was entered against BMI in 1966.23 As a re
sult of this decree, BMI is required to both make a per composition 
license and a blanket license available to all licensees as well as al
low a nonexclusive license to those persons who make a written re
quest.24 However, the 1966 decree does not require BMI to obtain 
only nonexclusive rights25 as BMI is the sole and exclusive licensor 
of the right to perform publicly for profit the copyrighted musical 
compositions of its affiliates.26 

The consent decrees entered against ASCAP and BMI have 
played a significant role in subsequent cases involving these compa
nies and the blanket license. 

III. THE SERIES OF CBS CASES 

A. Case History 

A proper analysis of the Supreme Court's decision in Broadcast 
Music, Inc. v. Columbia Broadcasting System 27 requires a brief anal
ysis of the case's entire history.28 In 1975 Columbia Broadcasting 

17. United States v. ASCAP, 1940-43 Trade Cas. (CCH) ~ 56,104 at 403-05 (S.D.N.Y. 
Mar. 4, 1941). 

18. Id at 403. 
19. United States v. AS CAP, 1950-51 Trade Cas. (CCH) ~ 62,595 (S.D.N.Y. Mar. 14, 

1950). 
20. Id at 63,754. 
21. Id 
22. Id 
23. United States v. BMI, 1966 Trade Cas. (CCH) ~ 71,941 (S.D.N.Y. Dec. 29, 1966). 
24. Id at 83,325. 
25. Id 
26. Id at 83,325-26. 
27. 441 U.S. 1 (1979). 
28. CBS v. ASCAP, 400 F. Supp. 737 (S.D.N.Y. 1975), rev'd and remanded, 562 F.2d 

130 (2d Cir. 1977), rev'd and remanded sub nom. BMI v. CBS, 441 U.S. 1 (1979), affd on 
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System (CBS) filed a complaint against ASCAP and BMI charging 
that the performing rights organizations were unlawful monopolies 
and that their blanket licenses constituted illegal price fixing, unlaw
ful tying arrangements, a concerted refusal to deal, and a misuse of 
copyright.29 The district court judge treated the blanket license es
sentially as a tie-in30 or block booking,31 which required proof of 
coercion to establish illegality.32 However, the district court, noting 
that direct negotiations by CBS with individual copyright owners 
were available and feasible, held that the provision of the consent 
decree33 allowing direct licensing for use by the individual copyright 
owners saved the scheme from being coercive, and thus illegaP4 

On appeal, the Second Circuit agreed with the district court 
that a viable alternative to the blanket license disposed of the charge 
that the blanket license involved an illegal tie-in or block booking.35 

However, the Second Circuit found the blanket license to be price 
fixing with respect to the television networks, and thus, a per se vio
lation of the Sherman ACt.36 That court also ruled, however, that 
the blanket license need not be prohibited in all circumstances.37 

The Second Circuit recognized a market necessity exception to price 
fixing being a per se violation of the Sherman Act;38 however, it 
reasoned that the availability of a direct negotiating market (which 
saved the blanket license from being coercive, and thus a tie-in) 
tended to make the blanket license less of a market necessity, and 
thus the exception did not apply.39 

The Department of Justice, in an amicus curiae brief, had ear
lier rebuked the charge that the blanket license was per se price 

remand, 620 F.2d 930 (2d Cir. 1980), cerl. denied, 450 U.S. 970 (1981) [hereinafter prior and 
subsequent history will be omitted from this case citation). 

29. CBS v. ASCAP, 400 F. Supp. 737, 745 (S.D.N.Y. 1975). 
30. See supra note 7. 
31. Block booking is the practice of licensing or offering for license one product on 

condition that the licensee would also license another product. Thus it conditions use of one 
product upon purchase of another. It may also be referred to as a tie-in. See L. SULLIVAN, 
supra note 7, at 459-63. 

32. 400 F. Supp. at 781-82. 
33. See supra notes 14-26 and accompanying text for discussion of consent decrees. 
34. 400 F. Supp. at 779-81. 
35. CBS v. ASCAP, 562 F.2d 130, 135 (2d Cir. 1977). 
36. Id at 140. 
37. Id 
38. Id at 137-38. 
39. Id at 138. 
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fixing40 in K-9J, Inc. v. Gershwin Publishing Corp. 41 The Justice De
partment reasoned that market necessity may justify bulk licensing 
where no practical alternatives exist.42 In its brief supporting its ap
plication for a writ of certiorari in CBS, ASCAP itself argued 
against a market necessity exception to the per se rule.43 ASCAP 
contended that the Second Circuit erred in its setting at "naught the 
entire concept of per se illegality by creating a 'market necessity' 
exception."44 AS CAP suggested that the brief filed by the Depart
ment of Justice in K-9J, Inc. supported a market necessity concept 
as a part of the rule of reason, not as an "out" for per se illegality.45 
The argument by ASCAP that market necessity was not an excep
tion to price fixing being a per se violation of the Sherman Act is 
interesting. ASCAP was probably concerned that, while a finding of 
no alternative to the blanket license would provide the market ne
cessity exception, it would also provide the death knell to the blan
ket license as a tie-in.46 

The Second Circuit in CBS did not consider CBS's claim that 
the blanket license violated section 2 of the Sherman Act because, 
according to the court, that argument was founded on a claim that 
there were barriers to direct licensing.47 It also found copyright mis
use "for essentially the same reasons as the [section] 1 claim."48 

ASCAP and BMI petitioned for certiorari to the Supreme 
Court presenting questions concerning the application of the per se 
rule to the blanket license and whether the blanket license consti
tuted a misuse of copyrights. The Court, relying heavily on an ami
cus curiae brief submitted by the Department of Justice,49 held that 
the blanket license was not a per se violation of the Sherman Act. 50 

40. BMI and AS CAP versus CBS (Briefs Amicus Curiae) Law Reprints, Trade Regula
tion Series, Vol. 12, No. 6b, pp. 29-41 (1978/1979 Term) (the Justice Department's brief in 
K-91, Inc. versus Gershwin Publishing Corp. is included as an appendix) (hereinafter cited 
as Briefs Amicus Curiae]. 

41. 372 F.2d 1 (9th Cir. 1967), cerl. denied, 389 U.S. 1045 (1968). 
42. Briefs Amicus Curiae, supra note 40, at 40. 
43. BMI and ASCAP versus CBS (Petitions and Briefs) Law Reprints, Trade Regula-

tion Series, Vol. 12, No. 6a, pp. 48-49 (1978/1979 Term). 
44. Id at 44. 
45. Id at 47. 
46. See generally infra notes 174-206 and accompanying text (discussing tying 

arrangements). 
47. 562 F.2d at 135-36. 
48. Id at 141 n.29. 
49. Briefs Amicus Curiae, supra note 40, at I. 
50. 441 U.S. at 24. The Court did not rule that use of a blanket license is not a viola-
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Justice White, delivering the opinion for the majority, stated that 
the Second Circuit's literal approach did not alone establish that the 
particular practice of ASCAP and BMI was one of the types of busi
ness behavior to which the per se rule has been held applicable nor 
that it was patently anticompetitive and likely without redeeming 
value.51 The allegation of CBS that the license constituted copyright 
misuse was dismissed as being dependent on a per se violation of the 
Sherman Act. 52 The majority did not consider any antitrust claims 
other than price fixing, stating that CBS had failed to cross petition 
to challenge the failure of the Second Circuit to sustain its other 
antitrust claims.53 Thus, the issue of a tie-in or block booking was 
not addressed by the majority. 

The Court noted the consent decree prohibited AS CAP from 
securing exclusive rights from its members to license their works for 
public performances. 54 It stated that while CBS was not bound by 
the Department of Justice's action in consenting to the decree, the 
decree was "a fact of economic and legal life in this industry, and 
the Court of Appeals should not have ignored it completely in ana
lyzing the practice."55 The Supreme Court also noted the position 
of the Department of Justice in K-91, Inc. , wherein the Department 
agreed with the Ninth Circuit's rejection of claims that ASCAP was 
a combination in restraint of trade and that the blanket license con
stituted illegal price fixing.56 In that case, the court relied on a stipu
lation that it would be almost impossible for each radio station to 
negotiate with each copyright holder for separate licenses-the mar
ket necessity exception. 57 However, in the CBS case, the parties 
stipulated that separate licenses with copyright owners were feasi
ble.58 At any rate, the decision of the Court was based on inconsis-

tion of the Sherman Act; rather, the Court was of the opinion its use should be analyzed 
using the rule of reason standard. Id at 24-25. 

51. Id at 9. The Court felt that such an approach was "overly simplistic and often 
overbroad." Id 

52. Id at 6 n.9. 
53. Id at 7. 
54. Id at II. 
55. Id at 13. See also Sam Fox Publishing Co. v. United States, 366 U.S. 683, 694-95 

(1961) (stating that though not binding, the consent decree to which ASCAP was a party 
should be considered by courts as a "foundation" upon which subsequent decisions are 
built). 

56. See 441 U.S. at 13-14. 
57. 372 F.2d at 4. 
58. See 400 F. Supp. at 751-52. 
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tent reasoning by the Department of Justice. On the one hand, the 
Department of Justice took the position that the blanket license was 
not price fixing that was per se unlawful because the impracticality 
of negotiating individual licenses created a "market necessity." On 
the other hand, it also reasoned that because of the nonexclusive 
license (only applicable to ASCAP), an alternative was available. 
Thus, according to the Department of Justice, because it was feasi
ble to negotiate for individual licenses, use of the blanket license 
was not a per se violation of the antitrust laws. Negotiations with 
individual copyright owners cannot be both feasible and impracti
cal, depending on which violation of the antitrust laws is alleged. 

Upon remand to the Second Circuit, that court specifically lim
ited its consideration to the blanket license as applied to the televi
sion networks.59 It employed a broad rule of reason analysis that 
evaluated not only the anticompetitive effects of the agreement but 
also the history of its use by CBS. The Second Circuit decided it 
could not balance the pro and anticompetitive effects because the 
district court had already found the blanket license had no anticom
petitive effect.60 Nevertheless, the court of appeals admitted that the 
observation of Justice Stevens in his dissenting opinion, was correct: 
there was no price competition between holders of separate musical 
compositions.61 The court determined, though, that "[t]he absence 
of price competition among songs [did] not mean that the blanket 
license [was] a restraint upon any potential competition."62 The 
Second Circuit found that for price competition to exist there must 
be at least one buyer and multiple sellers.63 Such a relationship was 
not present in this case as CBS had not attempted to purchase any 
performing rights from the individual copyright owners.64 The 
court reasoned that, given CBS's ability to purchase performing 
rights to individual songs, it was buyer preference for the blanket 
license, not the license itself, that caused the lack of price competi
tion among songs.65 Recognizing that customer preference cannot 
save some practices from illegality under the antitrust law, the Sec
ond Circuit was of the opinion that because the practice was not a 

59. CBS v. AS CAP, 620 F.2d 930, 934 (2d Cir. \980). 
60. Id 
61. Id 
62. Id at 935. 
63. Id 
64. Id 
65. Id 
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per se violation, it would not be a violation of section I of the Sher
man Act if the complaining buyer elected to use it "in preference to 
realistically available marketing alternatives."66 The reasoning of 
the court on this point is difficult to understand. The facts in the 
case did not indicate customer preference for the blanket license. 
Regardless of the court's finding, consumer preference is not rele
vant to a determination of unreasonably restrictive conditions under 
the rule of reason.67 

B. Questions Raised by CBS 

The CBS decisions leave unanswered questions as to future 
uses of the blanket license. Had the parties not stipulated that CBS 
could secure direct licenses from BMI affiliates with the same ease 
or difficulty as from ASCAP members,68 presumably the BMI blan
ket license would have been a per se violation of the Sherman Act 
inasmuch as BMI has an exclusive license from copyright owners. 
An exclusive license prevents the defense of a viable alternative to 
the blanket license and thus conclusively demonstrates coercion and 
an illegal tie-in. It also precludes any form of price competition be
cause the music user can only deal with the holder of the exclusive 
license. 

In analyzing the blanket license, the Second Circuit employed a 
broad rule of reason standard. Because the Second Circuit consid
ered consumer preference and a history of blanket license usage as 
criteria for 'determining anticompetitive effects,69 it is arguable that 
such a standard could produce a different result for organizations 
new to the requirement of paying royalties for use of music. Those 
organizations that have refused to execute the blanket license could 
not have preferred a blanket license as to paying for copyrighted 
music on a per se basis, nor would they have any history of using the 
blanket license. 

The question of whether the blanket license constituted an ille
gal tie-in or block booking was discussed by Justice Stevens in his 
dissenting opinion in CBS.70 Though he would not have declared 
the blanket license to be a per se violation of the Sherman Act, he 

66. Id 
67. See infra note 89, which discusses factors relevant to a rule of reason analysis. 
68. CBS v. AS CAP, 400 F. Supp. 737, 744-45 (S.D.N.Y. 1975). 
69. See BMI v. CBS, 620 F.2d 930, 935-38 (2d Cir. 1980). 
70. See BMI v. CBS, 441 U.S. I, 25 (1979) (Stevens, J., dissenting). 
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was of the opinion that the question of its illegality under a rule of 
reason inquiry was properly before the Court and should have been 
answered affirmatively.7) He based his argument on an illegal tie-in 
theory rather than price fixing.72 The question, then, is raised as to 
how the majority would have ruled had it determined CBS properly 
raised the tie-in and block booking issues. Nonetheless, lower 
courts are citing the Supreme Court decision in CBS to require use 
of a rule of reason standard to evaluate a challenge that the blanket 
license is an illegal tie-in.73 

As to the issue of price fixing, it is difficult to reconcile the rul
ing of the Supreme Court in the CBS case with its more recent deci
sion in Arizona v. Maricopa County Medical SOciety.74 The 
Maricopa case involved an agreement between a medical society 
and a group of doctors to establish the maximum fees that doctors 
could claim as payment for health services. Rejecting the argument 
that the judiciary should use a rule of reason analysis because it had 
little antitrust experience, the Supreme Court held that the maxi
mum fee agreement was a price fixing agreement and was a per se 
violation of the Sherman ACt.75 

The Court distinguished the CBS case by stating that the blan
ket license agreement was price fixing only in a literal sense.76 Jus
tice Stevens, writing the majority opinion in Maricopa, attempted to 
further distinguish the two cases stating that the blanket license em
ployed by ASCAP and BMI was entirely different from the product 
that anyone composer was able to sell by himself; hence, the blan
ket license arrangement did not place any restraint on the right of 
any individual copyright owner to sell his compositions to any buyer 
at any price.77 However, Justice Stevens did note that little competi
tion exists among individual composers.78 The dissent found the 

71. fd. at 26 & n.4. 
72. Justice Stevens discusses the blanket license in terms essentially the same as a "tie

in" arrangement without referring specifically to that term. See id. at 29-33. 
73. See Buffalo Broadcasting Co. v. ASCAP, 546 F. Supp. 274 (S.D.N.Y. 1982); BMI v. 

Moor-Law, Inc., 527 F. Supp. 758 (D. Del. 1981), affd mem., 691 F.2d 490 (3d Cir. 1982). 
74. 102 S. Ct. 2466 (1982) (holding price fixing agreement between physicians illegal 

per se under the Sherman Act). See also Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 
(1980) (holding credit fixing agreement between wholesalers, and directed at retailers, illegal 
per se under the Sherman Act). 

75. 102 S. Ct. at 2472-75. 
76. fd. at 2479. 
77. fd. 
78. fd. 
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majority's effort to distinguish the CBS case unconvincing.79 The 
dissent viewed the ASCAP and BMI agreements as being com
pletely effective in eliminating competition.80 The dissent was of the 
opinion that for purposes of per se price fixing the agreements in 
Maricopa were indistinguishable from those in the CBS case.81 

If the blanket license is not a per se violation of the Sherman 
Act as either price fixing or as a tying arrangement, this raises the 
question whether the license could successfully meet an attack 
under the antitrust provisions applying the rule of reason standard 
either as a price fixing arrangement or as block booking. In this 
context, two seemingly diverse interpretations of the rule of reason 
standard will be addressed in the succeeding section. 

Furthermore, an issue of copyright misuse was left uncertain by 
the CBS case. Justice White's reference to copyright misuse being 
dependent upon a finding of an antitrust violation82 is disturbing 
because it lacks precedent. 83 The issue of copyright misuse is more 
properly raised as an equitable defense to a copyright infringement 
suit than as an affirmative complaint in and of itself.84 In addition, 
Justice White's statement regarding copyright misuse was tempered 
by CBS's suggestion to the Second Circuit that it hold the chal
lenged conduct of ASCAP and BMI as misuse of copyrights solely 
on the basis of its finding of unlawful price fixing,85 a finding not 
shared by the majority of the Supreme Court. As a result, White's 
statement in CBS regarding the dependency of copyright misuse on 
an antitrust violation should have no viability as to future cases in
volving copyright misuse as a defense to an infringement suit. 
Copyright misuse may occur in two different contexts-as an exten-

79. Id. at 2484 (Powell, J., dissenting). 
80. Id. at 2484 n.12. "Competition could have existed ... but did not because of the 

cooperative agreement [between the individual copyright owners and the performing rights 
societies)." Id. 

81. Id. at 2484. 
82. 441 U.S. at 3. 
83. See Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661 (1944); Morton Salt v. 

G.S. Suppiger Co., 314 U.S. 488 (1942). In both cases the Court permitted the defense of 
copyright misuse without requiring a finding of antitrust violations. 

84. The copyright misuse doctrine is based on the concept that relief should be denied 
to a plaintiff who has extended his copyright in a monopolistic manner beyond its proper 
scope. A plaintiff alleging violation of the Copyright Act must come into court with clean 
hands. This is not the case if the plaintiff has asserted rights beyond those granted by the 
Copyright Act. See Morton Salt Co. v. G.S. Suppiger Co., 314 U.S. 488, 491-93 (1942). See 
generally infra notes 208-50 and accompanying text (discussing coypright misuse). 

85. See BMI v. CBS, 441 U.S. I, 6 n.9 (1979). 
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sion of the copyright monopoly and as a violation of the antitrust 
laws.86 For a party asserting rights beyond those granted by the 
Copyright Act but that do not reach the level of an antitrust viola
tion, copyright misuse based upon an extension of the copyright law 
is still a defense as discussed in the succeeding section. 

IV. THE RULE OF REASON AND THE PER SE DOCTRINE 

Section 1 ofthe Sherman Act provides: "Every contract, combi
nation in the the form of trust or otherwise, or conspiracy, in re
straint of trade or commerce among the the several States, or with 
foreign nations, is declared to be illegal. ... "87 As the Supreme 
Court has recognized, the languag~ of section 1 is very broad and if 
read literally, would outlaw the eqtire body of contract law.88 Be
cause of the possibly overwhelming implications of section 1 of the 
Sherman Act, courts have drawn upon common law and developed 
a standard called the "rule of reason" to analyze business transac
tions which provide restraints upon trade.89 However, as Justice 
Stevens noted in Arizona v. Maricopa County Medical Society,90 the 
elaborate inquiry into the reasonableness of a challenged business 
practice entails significant costS.91 

Litigation of the effect or purpose of a business practice is ex
tensive and complex;92 judges often lack the expert understanding of 

86. See id at 6. CBS argued that the performing rights societies were unlawful monop
olies and the blanket license was illegal price fixing, an unlawful tying arrangement as well 
as a misuse of copyrights. Id 

87. 15 U.S.c. § 1 (1982). 
88. See National Soc'y of Prof. Eng'rs v. United States, 435 U.S. 679, 688 (1978). 
89. The Court in Arizona v. Maricopa County Medical Soc'y, 102 S. Ct. 2466 (1982), 

deferred to Justice Brandeis' statement of the rule of reason which reads: 
The true test of legality is whether the restraint imposed is such as merely regulates 
and perhaps thereby promotes competition or whether it is such as may suppress or 
even destroy competition. To determine that question the court must ordinarily 
consider the facts peculiar to the business to which the restraint is applied; its con
dition before and after the restraint was imposed; the nature of the restraint and its 
effect, actual or probable. The history of the restraint, the evil believed to exist, the 
reason for adopting the particular remedy, the purpose or end sought to be at
tained, are all relevant facts. This is not because a good intention will save an 
otherwise objectionable regulation or the reverse; but because knowledge of intent 
may help the court to interpret facts and to predict consequences. 

Id at 2472 n.13 (quoting Board of Trade v. United States, 246 U.S. 231, 238 (1918». 
90. 102 S. Ct. 2466 (1982). 
91. Id at 2472. 
92. Id at 2472-73 (citing Northern Pac. Ry. v. United States, 356 U.S. 1,5 (1958». 
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market structures and behavior to determine confidently what effect 
the practice has on competition.93 The result of the tedious process 
in a particular case may provide little guidance concerning the le
gality of a practice in another context.94 Consequently, several prac
tices such as price fixing, division of markets,95 group boycotts,96 
and tying arrangements97 have been deemed to be unlawful per se.98 

As Justice Stevens pointed out in Maricopa, once experience with a 
particular kind of restraint enables the Court to predict with confi
dence that the restraint is unreasonable, it has applied a conclusive 
presumption of unreasonableness (per se illegality).99 Justice Ste
vens reiterated that the purpose of the rule of reason analysis is to 
form a judgment about the competitive significance of the re
straint,IOO thereby reaffirming the position previously accepted by 
the Court that the purpose of such an analysis "is not to decide 
whether a policy favoring competition is in the public interest, or in 
the interest of the members of an industry."IOI 

Justice Black reviewed the history of per se analysis in N orthem 
Pac!fic Railway v. United States. \02 According to Justice Black, cer
tain agreements or practices have such pernicious effects upon com
petition that they are, without elaborate inquiry as to the precise 
harm they have caused or the business excuse for their use, conclu
sively presumed to be unreasonable, and therefore illegal. 103 Justice 
Black was of the opinion that the principle of per se unreasonable
ness has two advantages-it makes the type of restraints proscribed 

93. 102 S. Ct. at 2473 (citing United States v. Topco Assocs., Inc., 405 U.S. 596, 609-10 
(1972». 

94. 102 S. Ct. at 2472-73 (citing United States v. Topeo Assocs., Inc., 405 U.S. 596, 609-
10 (1972); Northern Pac. Ry. v. United States, 356 U.S. 1,5 (1958». 

95. Division of markets is an agreement between competitors to divide territories, cus
tomers, or products and allocate the business among themselves. See L. SULLIVAN, supra 
note 7, at 213-24. 

96. Group boycotts are concerted refusals to deal. In the conventional boycott, traders 
at one level ask others not to trade with an excluded group at that level and expressly or 
impliedly threaten others if they do trade with the excluded group. See id at 229-65. 

97. See infra notes 176-79 and accompanying text which discuss tying arrangements. 
98. 102 S. Ct. at 2473 n.15 (citing Northern Pac. Ry. v. United States, 356 U.S. 1,5 

(1958». 
99. 102 S. Ct. at 2473. 

100. Id at 2472. 
101. 425 U.S. 679, 692 (1978). See National Soc'y of Prof. Eng'rs v. United States, 435 

U.S. 679 (1978). 
102. 356 U.S. I (1958). 
103. Id at 5. 
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by the Sherman Act more certain and it avoids the necessity for a 
complicated and prolonged economic investigation into the entire 
history of the industry in an effort to determine whether a particular 
restraint has been unreasonable; an inquiry which Justice Black 
concluded was so often wholly fruitless when undertaken. 104 

The rule of reason and the per se doctrine have arisen in two 
major scenarios-price fixing and tying arrangements. 

A. Price Fixing 

While what has been termed an embryonic per se doctrine first 
arose in the 1898 case of United States v. Joint Traffic Association, 105 

the Supreme Court pronounced the per se rule as to price fixing in 
1911 in Standard Oil Co. of New Jersey v. United States .106 In Stan
dard Oil the Court stated that inquiry under the rule of reason 
ended once a price fixing agreement was proved inasmuch as a con
clusive presumption brought such agreements within the activity 
prohibited by the Sherman Act.107 Later, in United States v. Trenton 
Potteries Co. ,108 the Court stated that the goal and consequence of 
every effective price fixing agreement is the elimination of competi
tion. I09 The Court also discarded any defense that the fixed prices 
were reasonable, stating that "[t]he reasonable price fixed today may 
through economic and business changes become the unreasonable 
price of tomorrow." I 10 Then, in United States v. Socony- Vacuum Oil 
Co. ,III the Court noted that the established practice of holding price 
fixing agreements unlawful per se could not be avoided by showing 
that there existed certain "competitive abuses or evils" which such 
agreements were designed to eliminate. 112 The per se rule was later 
applied in Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, I \3 

wherein the Court stated that schemes to fix maximum prices, by 
substituting the perhaps erroneous judgment of a seller for the 
forces of the competitive market, may severely intrude upon the 

104. Id 
105. 171 U.S. 505 (1898). See L. SULLIVAN, supra note 7, at 182. 
106. 221 U.S. I (1911). 
107. Id at 65. 
108. 273 U.S. 392 (1927). 
109. Id at 397. 
110. Id 
III. 310 U.S. 150 (1940). 
112. Id at 218. 
113. 340 U.S. 211 (1951). 
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ability of buyers to compete and survive in that market. I 14 
The Supreme Court has also made numerous references to use 

of the rule of reason in analyzing price fixing agreements. In Na
tional Society of Professional Engineers v. United States, 115 Justice 
Stevens traced the history of that standard. He stated that Congress 
did not intend the language of the Sherman Act 116 "to delineate the 
full meaning of the statute or its application in concrete situa
tions."ll7 Rather, the legislative history of the Act indicated that 
courts were to give shape to the statute's broad mandate by drawing 
upon common-law tradition. I 18 According to Justice Stevens, the 
rule of reason, with its origins in common-law precedents long ante
dating the Sherman Act, has served that purpose. He opined that 
the rule has given the Act both flexibility and definition and that its 
central principle of antitrust analysis has remained constant. il9 Jus
tice Stevens noted that some credence had been given to the concept 
that "reasonableness" under the rule of reason included a determi
nation whether agreements, otherwise in restraint of trade, fostered 
the public interest. 120 However, Justice Stevens unequivocably 
stated that the rule of reason does not give substance to any argu
ment favoring a restraint merely because it falls within the "realm of 
reason."121 Instead, the rule's focus is the restraint's effect on com
petition. 122 Justice Stevens also noted Judge Taft's interpretation of 
the rule of reason in United States v. Addyston Pipe & Steel Co. 123 In 
Addyston Judge Taft disposed as inaccurate those cases which used 
rules other than restraint of competition to determine the legality of 
agreements, finding that in some cases the courts had "set sail on a 
sea of doubt" by assuming the power to determine how much com-

114. Id. at 213-14. The Supreme Court's most recent pronouncement affirming its posi
tion in favor of the per se rule against price fixing is Arizona v. Maricopa County Medical 
Soc'y, 102 S. Ct. 2466, 2475 (1982). 

liS. 435 U.S. 679 (1978). 
116. IS U.S.c. § I (1982). See supra text accompanying note 87 for the applicable por-

tion of the Sherman Act. 
117. 435 U.S. at 688. 
118. Id. (citing 21 CONGo REC. 2456 (1890) (comments of Sen. Sherman». 
119. 435 U.S. at 688. 
120. See id. at 687-88 & n.lO (citing Board of Trade V. United States, 246 U.S. 231, 238 

(1918». 
121. 435 U.S. at 688. 
122. Id. 
123. 85 F. 271 (6th Cir. 1898), affd, 175 U.S. 211 (1899). 
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petitive restraint was in the public interest. 124 Being of the opinion 
that the danger in the administration of such an indefinite standard 
should be a strong reason against adopting it, Judge Taft rejected 
the argument that a competitor may lawfully agree to sell goods at 
the same price as long as the price was reasonable. 125 

Accepting Judge Taft's interpretation of the rule of reason, Jus
tice Stevens in Professional Engineers rejected the argument that, be
cause of the special characteristics of a particular industry, 
monopolistic arrangements may better promote trade and com
merce than competition. 126 Justice Stevens opined that such an ar
gument was properly addressed to Congress and may justify an 
exemption from the statute for specific industries, but was not per
mitted by the rule of reason.127 Stevens restated the rule of reason 
to be a determination of ''whether the challenged contracts or acts 
were unreasonably restrictive of competitive conditions."128 

In Professional Engineers the Society of Professional Engineers 
invoked the rule of reason standard in arguing that its restraint on 
price competition ultimately inured to the public benefit by prevent
ing inferior work and unethical behavior. 129 However, Justice Ste
vens asserted that the Court has never accepted such an 
argument. 130 He recognized that ethical norms may serve to regu
late and promote competition and, because of this, fall within the 
rule of reason; however, as he stated, "the Rule of Reason does not 
support a defense based on the assumption that competition itself is 
unreasonable."l3l According to Justice Stevens, such a view of the 
rule would create the "sea of doubt" on which Judge Taft refused to 
embark in the Addyston case; a case respectfully followed by the 
Court. 132 

Professor Lawrence Sullivan, in his treatise on antitrust, noted 

124. ld at 283-84. 
125. ld at 282-84. 
126. 435 U.S. at 689. 
127. ld at 689-90. 
128. ld at 691. 
129. ld at 693-94. 
130. ld at 694. "[A] purchaser might conclude that his interest in quality ... out

weighs the advantages of achieving cost savings by pitting one competitor against another 
. . . . These decisions might be reasonable; indeed, petitioner has provided ample docu
mentation for that thesis. But these are not reasons that satisfy the Rule [of reason] .... " 
ld 

131. ld at 696. 
132. ld 
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that litigants have attempted to broaden the rule of reason by in
cluding as reasonable those arrangements that advanced the public 
interest even though they substituted some concerted regulation of 
economic affairs for the objective forces of competition. 133 Sullivan 
commented that, while there were no cases that have openly and 
unqualifiedly accepted or frankly articulated the view that this kind 
of reasonableness may validate an arrangement detrimental to com
petition, there were a few opinions, including two by the Supreme 
Court, which gave considerable credence to it. 134 The first of these 
decisions was Board of Trade v. United States. 135 In that case, Jus
tice Brandeis stated that "[t]he legality of an agreement or regula
tion cannot be determined by so simple a test . . . as whether it 
restrains competition" because every trade agreement or regulation 
restrains in some way.136 The proper determination was held to be 
whether the restraint merely regulated and possibly promoted com
petition or whether it had the potential for suppression or even de
struction of competition. 137 The Court looked at all facts relevant to 
the restraint, including intent, to determine the legality of the re
straint. 138 The Court stated, however, that good intent would not 
save an objectionable restraint, but would only help the Court to 
interpret the facts and predict the consequences of the restraint. 139 

Sullivan challenged the analysis of the Court in Board of Trade, 
stating that the competitive harm of the arrangement was overly 
minimized by the opinion. l40 As the Supreme Court has stated, 
once it is determined that competition is significantly restrained, in
quiry should end. 141 

Another Supreme Court case, Appalachian Coals, Inc. v. United 
States,142 suggested that some degree of restraint upon competition 
was permissible. In that case, Chief Justice Hughes stated that when 
applying the reasonableness standard, the judgment must reflect re-

133. L. SULLIVAN, supra note 7, at 175-82. 
134. Id 
135. 246 U.S. 231 (1918). 
136. Id at 238. 
137. Id 
138. Id The Court stated: "The history of the restraint, the evil believed to exist, the 

reason for adopting the particular remedy, ... the purpose or end sought to be attained, are 
all relevant facts." I d 

139. Id 
140. L. SULLIVAN, supra note 7, at 178. 
141. Id 
142. 288 U.S. 344 (1933). 
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ality.143 The mere fact that parties to an agreement eliminated com
petition among themselves was not enough to condemn it. Sullivan 
noted that Appalachian Coals was decided during the depression 
when faith in the policy of competition was deeply shaken. l44 Sulli
van concluded that if the prevailing theme was that the rule of rea
son permitted inquiry only into the single issue of whether an 
arrangement significantly decreased competition, Board of Trade 
and Appalachian Coals were discordant cases. 145 Sullivan stated 
that should these cases be "read for all they are worth," they would 
provide an alternative social goal which "suggest[s] the appropriate
ness of a wide inquiry, one which invites a balance to be struck by 
the court between alternative social goals without more explicit gui
dance than the concept of the public interest."146 

The validity of the Court's application of the rule of reason in 
Board of Trade and Appalachian Coals was also challenged by Pro
fessor Bork. 147 In analyzing Justice Brandeis' categorization of the 
rule of reason in Board of Trade, Bork concluded that Brandeis was 
advocating a "deviant rule of reason" which Taft would have char
acterized as creating a "sea of doubt."148 He noted that the Trenton 
Potteries decision contained an explicit repudiation of the broader 
implication of Board of Trade. 149 Bork was of the opinion that cases 
such as Board of Trade and Appalachian Coals indicated the willing
ness of some courts to sacrifice the interests of the consumer in def
erence to the preservation and welfare of small business. 150 

Bork concluded that the Brandeis rule of reason lacked judi
cially manageable standards and that a full scale adoption of that 
approach would create intolerable uncertainties for the courts. 15l 

He reasoned that if the Brandeis rule of reason was, overall, an im
proper approach for the courts, no further argument should be re
quired to show that those parts of it "which intermittently appear in 
decision and enforcement policy are illegitimate and should be 

143. Id at 360. 
144. L. SULLIVAN, supra note 7, at 181. 
145. Id 
146. Id at 181-82. 
147. Bork, The Rule of Reason and the Per Se Concept: Price Fixing and Market Division, 

74 YALE L.J. 775 (1965). 
148. Id at 817. 
149. Id at 821. 
150. Id at 828. 
lSI. Id at 847. 
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eliminated." 152 Indeed, when Justices Blackmun and Rehnquist 
cited Board of Trade and Appalachian Coals in Professional Engi
neers, they did not pass on the correctness of those decisions. 153 

In analyzing the relationship of the per se doctrine to the rule of 
reason, Sullivan concluded that the per se doctrine is a special case 
of the rule of reason standard. The rule of reason would balance 
any tendencies in the arrangement to enhance competition against 
any tendencies to injure competition. 154 If the latter tendencies 
predominated, the arrangement was an unreasonable restraint and 
violated section 1 of the Sherman Act. Because price fixing was ob
viously hostile to competition, Sullivan stated that opening up per se 
cases to examination under the rule of reason would not be likely to 
alter results except in the rarest of cases, nor would it be likely to 
alter the processes of proof in any significant manner. ISS Sullivan 
concluded that if the adverse effects on competition were judged by 
the public benefits attributable to them, then a decision to evaluate 
an arrangement under the rule of reason, rather than the per se doc
trine, could be highly significant. 156 

Some members of the current Supreme Court do not share the 
view of Justice Stevens in Professional Engineers that the rule of rea
son analysis should be limited to anticompetitive effects. In a con
curring opinion in Professional Engineers, Justices Blackmun and 
Rehnquist stated that ethical rules which have more than a de 
minimis anticompetitivc effect, and yet which are important to a 
profession, may be found proper under the Sherman Act. 157 These 
Justices cited Board of Trade and Appalachian Coals and concluded 
that the Court should have more discretion in applying the Sherman 
Act to professional services. ISS InArizona v. Maricopa County Medi
cal Society, 159 Justices Powell and Rehnquist and Chief Justice Bur
ger dissented, stating that the medical plan in that case should be 

152. Id. 
153. 435 u.s. at 700 (Blackmun, J., concurring). Despite the shadow cast on Board of 

Trade and Appalachian Coals as cases relevant to the modem law of price fixing, the 
Supreme Court quoted from the brief of the Department of Justice, which cited both these 
cases to support its view in the CBS case. BMI v. CBS, 441 U.S. I, 14 (1979). 

154. L. SULLIVAN, supra note 7, at 196. 
155. Id. at 195-96. 
156. Id. at 196-97. 
157. 435 U.S. at 700. 
158. Id. at 701. 
159. \02 S. Ct. 2466 (1982). 
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attacked under the rule of reason. 160 However, their statements left 
some doubt as to how these justices would implement a rule of rea
son standard. They commented that the antitrust laws are a "con
sumer welfare prescription" and noted that the record in the 
Maricopa case suggested that the plan provided medical services in 
a way that benefited rather than injured persons who needed 
them. 161 

In CBS the Supreme Court followed the recommendation of 
the Department of Justice and remanded the case to subject the 
blanket license to a more discriminating examination under the rule 
of reason. However, unless the Court was suggesting that the ad
verse effects on competition of the blanket license were to be judged 
by the public benefits attributable to them, an analysis under the 
rule of reason should not have altered the results. Because the blan
ket license has the effect of eliminating competition among the 
copyright owners, employing Justice Stevens' interpretation of the 
rule of reason which states that analysis under the rule should be 
limited to anticompetitive effects,162 the blanket license could not 
survive a rule of reason analysis. 

In adopting the position of the Department of Justice, the 
Supreme Court has, in CBS at least, embarked upon the "sea of 
doubt" which concerned Judge Taft in the Addyston case. 163 In its 
more recent decision in Maricopa, the Court was unpersuaded by 
the argument that it should not apply the per se rule simply because 
the judiciary had little antitrust experience in the health care indus
try.l64 Rather, the Court was of the opinion that that argument was 
inconsistent with United States v. Socony- Vacuum Oil Co., 165 

wherein the Court had stated in unequivocal terms that the Sher
man Act, as it related to price fixing agreements, established a uni
form rule applicable to all industries. 166 The Court also held in 
Socony- Vacuum, 167 and reaffirmed in Maricopa, 168 that price fixing 
agreements could not be legally justified on the grounds that they 

160. Id at 2482-83. 
161. Id at 2485. 
162. See supra notes 127-32 and accompanying text. 
163. See 85 F. at 283-84. 
164. 102 S. Ct. at 2476. 
165. 310 U.S. 150 (1940). 
166. Id at 222. 
167. Id at 220-21. 
168. 102 S. Ct. at 2476. 
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eliminated certain industry malpractices. 169 The Court was con
cerned in Maricopa that the court of appeals had ignored precedent 
and refused to apply the per se rule in part because the health care 
industry was "so far removed from the competitive model."170 The 
Court rejected the argument that the per se rule should be reexam
ined for each industry which lacked prior antitrust litigation suffi
cient to test the rule's applicability. This argument ignores the 
rationale for per se rules, which includes the avoidance of lengthy, 
complex, and often fruitless litigation concerned only with the pecu
liar practices of a specified industry. 171 

The Court in Maricopa also dismissed the argument that the 
per se rule should not apply simply because the agreements in that 
case were alleged to have some procompetitive justifications. 172 The 
Court, stating that such an argument indicated a misunderstanding 
of the per se concept, noted that it was the potential for anticompeti
tive results inherent in all price fixing agreements which justified 
their facial invalidation, despite the fact that such agreements may 
have some procompetitive results. 173 

By remanding to the circuit court for a rule of reason analysis, 
the Supreme Court followed the route it later cautioned against in 
Maricopa in which price fixing agreements were held to be illegal 
per se. The question thus remains-what would a rule of reason 
analysis in CBS have added unless the Court was contemplating a 
review that would consider economic and social benefits of the 
agreement? And what social benefits are at issue? It would seem 
that a validation of the blanket license sacrifices the interests of mu
sic consumers to the convenience of the organizations that dominate 
the music field. 

B. Tying Arrangements 

The majority opinion in CBS did not consider whether the 

169. 3\0 U.S. at 220-21. 
170. \02 S. Ct. at 2476. See 643 F.2d at 556. 
171. \02 S. Ct. at 2476-77 (citing Northern Pac. Ry. v. United States, 356 U.S. 1, 5 

(1958». See supra text accompanying note 104. 
172. \02 S. Ct. at 2477-78. 
173. Id at 2477. See also 3\0 U.S. at 224 n.59, wherein the Court noted that 

"[wJhatever economic justification particular price-fixing agreements may be thought to 
have, the law does not permit an inquiry into their reasonableness. They are all banned 
because of their actual or potential threat to the central nervous system of the economy." 
Id 
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blanket license was a per se violation of the Sherman Act or the 
Clayton Act as a tying arrangement. The dissent, however, using a 
rule of reason standard, employed cases involving tying arrange
ments to find the blanket license "a monopolistic restraint of trade 
prohibited by the Sherman ACt."174 

Section 3 of the Clayton Act makes it unlawful for a person to 
lease or sell any commodity on the condition that the purchaser 
shall not use or deal in the merchandise of the seller's competitor 
where the effect substantially lessens competition or tends to create a 
monopoly.175 Such arrangements are called tying arrangements and 
can also be violations under sections 1 or 2 of the Sherman Act. 176 
Tying arrangements are frequently vehicles for pnce 
discrimination. 177 

The Supreme Court defined a tying arrangement in Northern 
Pac!fic Railway v. United States 178 as "an agreement by a party to 
sell one product but only on the condition that the buyer also 
purchases a different (or tied) product, or at least agrees that he will 
not purchase that product from any other supplier."179 The Court 
found that a successful tying agreement was detrimental to true 
competition and served only to suppress a competitive market. 180 

Id. 

174. BMI v. CBS, 441 U.S. 1,38 (1979) (Stevens, 1., dissenting). 
175. 15 U.S.C. § 14 (1982). Section 14 of the Clayton Act provides: 

It shall be unlawful for any person engaged in commerce, in the course of such 
commerce, to lease or make a sale or contract for sale of goods. . . or other com
modities . . . or fix a price charged therefor . . . on the condition, agreement, or 
understanding that the lessee or purchaser thereof shall not use or deal in the goods 
. . . or other commodities of a competitor or competitors of the lessor or seller, 
where the effect of such lease, sale, or contract for sale or such condition, agree
ment or understanding may be to substantially lessen competition or tend to create 
a monopoly in any line of commerce. 

176. See, e.g., United States v. Loew's, Inc., 371 U.S. 38, 44 (1962); International Salt 
Co. v. United States, 332 U.S. 392, 393 (1947); L. SULLIVAN, supra note 7, at 431. 

177. P. AREEDA, ANTITRUST ANALYSIS' 531(b) (1981). In addition, when more than 
one product is sold together as a package, such a tie can be used to evade price control and 
to manipulate the computation base for royalties thus concealing the tcu'! price of using the 
tied product and undercutting minimum price regulation. Id. 

178. 356 U.S. 1 (1958). 
179. Id. at 5-6. 
180. Id. at 6. 

[Tying agreements] deny competitors free access to the market for the tied product, 
not because the party imposing the tying requirements has a better product or a 
lower price but because of his power or leverage in another market. At the same 
time buyers are forced to forego their free choice between competing products. For 



HeinOnline -- 15 Tex. Tech L. Rev. 371 1984

1984] PERFORMING RIGHTS SOCIETIES 371 
~ 

According to the Supreme Court in Northern Pacific, tying arrange-
ments are per se violations of the antitrust laws whenever a party 
has sufficient economic power with respect to the tying product to 
appreciably restrain free competition in the market for the tied 
product and a substantial amount of interstate commerce is af
fected. 181 As the Supreme Court noted in United States v. Loew's, 
Inc. ,182 "[t]he requisite economic power is presumed when the tying 
product is patented or copyrighted." 183 This principle grew out of a 
long line of patent cases which resulted in the doctrine that a paten
tee who utilized tying arrangements would be denied all relief 
against an infringement of his patent. 184 As stated in the Loew's 
case, the Court has been hostile to those patentees who use the statu
torily granted patent monopoly to extend their economic control to 
unpatented products. 185 The Court noted that the principle of the 
patent misuse cases was "carried over into antitrust law on the the
ory that the existence of a valid patent on the tying product, without 
more, establishes a distinctiveness sufficient to conclude that any ty
ing arrangement involving the patented product would have an
ticompetitive consequences."186 

The principle of the patent cases was applied to copyrighted 
feature films that had been block booked in United States v. Para
mount Pictures. 187 In this case, the Court established the illegality of 
block booking; the practice of licensing or offering for license one 
motion picture feature on the condition that the exhibitor would 
also license another feature. 188 In dismissing the argument that re
strictions on block booking would greatly impair the motion picture 

these reasons "tying agreements fare harshly under the laws forbidding restraints 
of trade." 

fd. (citing Times-Picayune Publishing Co. v. United States, 345 U.S. 594,606 (1952». 
181. 356 U.S. at 6 (citing International Salt Co. v. United States, 332 U.S. 392, 396 

(1947». 
182. 371 U.S. 38 (1962). 
183. fd. at 45-46 (citing International Salt Co. v. United States, 332 U.S. 392, 396 

(1947». 
184. 371 U.S. at 45-46. See Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661 

(1944); Morton Salt Co. v. G.S. Suppiger Co., 314 U.S. 488 (1942); Ethyl Gasoline Corp. v. 
United States, 309 U.S. 436 (1939); Motion Picture Patents Co. v. Universal Film Mfg., 243 
U.S. 502 (1916). 

185. 371 U.S. at 46. ''The patentee is protected as to his invention, but may not use his 
patent rights to exact tribute for other articles." fd. 

186. fd. 
187. 334 U.S. 13l (1948). 
188. fd. at 156. 
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companies' ability to operate profitably, the Court noted that "the 
policy of the antitrust laws is not qualified or conditioned by the 
convenience of those whose conduct is regulated."189 The Court 
reasoned that "[t)he copyright law, like the patent statutes, makes 
reward to the owner a secondary consideration."19o The United 
States' primary purpose in granting the monopoly is the general 
benefit to be gained by the public from the authors' work. 191 

InLoews Justice Goldberg stated that the statutory principle of 
free competition "demands that extension of the patent or copyright 
monopoly by the use of tying agreements be strictly confined."192 
The appellants in the Loew's case had argued that Paramount 
should be distinguished from the facts in Loew's in that the unique
ness attributable to a copyrighted feature film, though relevant in 
the movie theater context, was lost when the film was being sold for 
television use. 193 They argued that the record in their case did not 
establish "sufficient economic power" in the sense contemplated for 
nonpatented products. 194 However, Justice Goldberg ruled that be
cause each defendant, by reason of its copyright, had a monopolistic 
position as to each tying product, "sufficient economic power" to 
impose an appreciable restraint on free competition in the tied prod
uct was present. 195 This, according to Justice Goldberg, confirmed 
"the presumption of uniqueness resulting from the existence of the 

189. Id at 159. 
190. Id at 158. 
191. Id (citing Fox Film Corp. v. Doyal, 286 U.S. 123 (1932». The Court in Paramount 

Pictures went on to state: 
It is said that reward to the author or artist serves to induce release to the public of 
the products of his creative genius. But the reward does not serve its public pur
pose if it is not related to the quality of the copyright. Where a high quality film 
greatly desired is licensed only if an inferior one is taken, the latter borrows quality 
from the former and strengthens its monopoly by drawing on the other. The prac
tice tends to equalize rather than differentiate the reward for the individual copy
rights. Even where all the films included in the package are of equal quality, the 
requirement that all be taken if one is desired increases the market for some. Each 
stands not on its own footing but in whole or in part on the appeal which another 
film may have. As the District Court said, the result is to add to the monopoly of 
the copyright in violation of the principle of the patent cases involving tying 
clauses. 

334 U.S. at 158. 
192. 371 U.S. at 49. 
193. Id at 47-48. 
194. Id at 48. 
195. Id. 
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copyright itself."196 
The Supreme Court in United States v. United States Gypsum 

Co. 197 held that a patentee, acting in concert with all members of 
the industry, cannot issue "substantially identical licenses to all 
members of the industry under the terms of which the industry is 
completely regimented, the production of competitive unpatented 
products suppressed, a class of distributors squeezed out, and prices 
on unpatented products stabilized."198 The Court stated that it 
would be sufficient to show that the defendants constituted all for
mer competitors in an entire industry who had acted in concert to 
restrain commerce in an entire industry under patent licenses in or
der to organize and stabilize priceS. 199 That conclusion followed, 
according to the Court, despite the assumed legality of each separate 
patent license. 200 

With respect to the performing rights societies, virtually every 
domestic copyrighted composition is in the repertoire of either AS
CAP or BMpol With few exceptions, the only means that has been 
used to secure authority to perform such compositions is the blanket 
license.2°2 The user thus purchases full access to BMI and ASCAP's 
entire repertory even though his needs could be satisfied by a more 
limited selection. In addition, the price the music user pays for this 
access is unrelated either to the quantity or the quality of the music 
he actually uses, or indeed, to what he would probably use in a com
petitive system.203 Price in this all-or-nothing system is based on a 
percentage of the user's sales revenues, the user's advertising reve
nues, or, in the case of colleges and universities, the number of stu
dents enrolled.204 None of these factors are related to cost, quality, 

196. Id 
197. 333 u.s. 364 (1948). 
198. Id at 400-01. 
199. Id at 401. 
200. Id 
201. See supra note 10 and accompanying text. 
202. See BMI v. CBS, 441 U.S. I, 30 (1979) (Stevens, J., dissenting). 
203. See id at 31. 
204. Id Fees under blanket licenses offered to colleges and universities are based on 

fall enrollment of students. ASCAP intends to charge 11.5 cents per student for 1983-1984; 
BMI is negotiating for the same fee even though it has considerably less compositions in its 
repertory. Palmer, Colleges Agree to Copyright-Fee Plan for Campus Music Performances, 
CHRON. OF HIGHER Eouc., Sept. 28, 1983, at 14. The author notes that not every college 
and university was in accordance with the higher education organizations which worked 
with ASCAP to determine the above quoted fee. 
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or quantity of the product-factors that normally affect price in a 
competitive market.205 While CBS may have been able to break 
down the ASCAP monopoly, smaller and less powerful buyers are 
denied a competitive market.206 While price fixing is in and of itself 
a violation of the Sherman Act, tying is not. However, if the seller is 
virtually all-powerful in the market for the tied product and has the 
required control in the tying product, a per se violation of the Sher
man and Clayton Acts has occurred. The market power and control 
held over the tying product by AS CAP and BMI, therefore, is suffi
cient to constitute per se violations of the Sherman and Clayton 
Acts. 

V. COPYRIGHT MISUSE 

Courts have repeatedly stressed the need to limit the privileges 
conferred by patent and copyright to the scope of the statutory 
grant. 207 As AS CAP argued in the CBS case, its blanket license 
constitutes a product that is significantly different from the sum of 
its component parts. Both ASCAP and BMI exercise unique powers 
that far exceed the sum of the privileges of the individual copyright 
holders. This alone would seem to indicate a misuse of the copy
right statutes separate and apart from a violation of the antitrust 
laws because the copyright privileges are being stretched beyond 
their original statutory limits. Copyright misuse is a defense to 
copyright infringement and is not dependent upon a finding of a 
violation of the antitrust laws. 

The defense of copyright or patent misuse evolved in 1942 
when the Supreme Court enunciated a patent misuse doctrine and 
permitted it as a defense against patent infringement without requir
ing a showing of a violation of the Sherman or Clayton ActS.208 In 
Morton Salt Co. v. G.s. Suppiger Co. ,209 the Supreme Court ruled 
that use of a patent to suppress competition in the sale of an unpat
ented article may deprive the patentee of the remedy of equitable 
injunction for an alleged infringement.210 The Court stated that 

205. 8MI v. CBS, 441 U.S. 1, 31 (1979). 
206. fd. at 35. 
207. See, e.g., United States v. Loew's Inc., 371 U.S. 38, 46 (1962); Mercoid Corp. v. 

Mid-Continent Inv. Co., 320 U.S. 661, 665 (1944). 
208. Morton Salt Co. v. G.S. Suppiger Co., 314 U.S. 488, 494 (1942). 
209. 314 U.S. 488 (1942). 
210. fd. at 491. 
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granting the special privilege of a patent monopoly carries out a 
public policy of promoting progress of science and the useful arts; 
however, such public policy excludes from it all that is not em
braced in the invention.2\J The patent may not be used to secure an 
exclusive right or limited monopoly not granted by the patent of
fice.2 12 The Supreme Court elaborated that courts, and especially 
courts of equity, should withhold their aid in an infringement suit 
whenever the plaintiff has been using rights in a manner contrary to 
the public interest. Therefore, courts of equity may rightly withhold 
their assistance from such a use of the patent by declining to enter
tain the patent infringement action until the improper practice is 
abandoned and the consequences of the misuse of the patent have 
dissipated.213 The Court dismissed the complaint in Morton Salt for 
want of equity without requiring the infringer to prove the patent 
owner had violated the Clayton Act relating to tying arrangements 
in order to show patent misuse.214 

In Mercoid Corp. v. Mid-Continent Investment Co. ,215 the 
Supreme Court stated that the limits of a patent are narrowly and 
strictly confined to the precise terms of the grant.216 The court ruled 
that the necessities or convenience of the patentee do not justify any 
use of the monopoly of the patent to create another monopoly and 
that the method by which the monopoly was extended was immate
rial. The Court opined that the fact that a patentee had the power to 
refuse a license did not enable him to enlarge the monopoly by the 
expedient of attaching conditions to its use.217 The Court described 
the blanket licensing system used in Mercoid as "a graphic illustra
tion of the evils of an expansion of the patent monopoly by private 
engagements."218 

In United States v. Paramount Pictures,219 the Supreme Court 

211. Id at 492. 
212. Id 
213. Id at 492-93. 
214. Id at 494. 
215. 320 U.S. 661 (1944). Suit was brought by plaintiff for infringement of patent on a 

domestic heating unit. Defendant's answer alleged that plaintiff should be barred from re
lief because it was seeking to extend the grant of its patent. Royalties under the patent were 
based on sales royalties. The license agreement prevented sale of certain switches in the 
heating system unless they were purchased from a certain company. Id at 662-64. 

216. Id at 665. 
217. Id at 666. 
218. Id 
219. 334 U.S. 131 (1948). 
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determined that a combination of owners of motion picture copy
rights which fixed the prices for exhibition of the motion pictures 
violated the Sherman Act.220 However, the Court couched its lan
guage in terms of copyright misuse. The Court stated that block 
booking should be enjoined as an improper enlargement of the 
copyright monopoly.221 Enlargement of the copyright was con
demned on the principle which forbids the owner of a copyright to 
condition its use on the purchase or use of patented or unpatented 
materials.222 The Court stated that films may be sold in blocks or 
groups so long as there is no requirement, express or implied, for the 
purchase of more than one film. 223 

In Zenith Radio Corp. v. Hazeltine Research, Inc. ,224 the 
Supreme Court held that the conditioning of a patent license upon 
payment of royalties on products which are not within the scope of 
the patent monopoly constitutes patent misuse.225 The Court stated 
that, while the patentee has the exclusive right to license the sale, 
use, or manufacture of his product, this right does not include the 
right to exact the highest negotiated royalties possible.226 The Court 
ruled that a patentee cannot use the power of his patent to insist on 
a total sales royalty and to override protestations of the licensee that 
some of his products were unsuited to the patent or that he had no 
need for some lines of merchandise.227 A licensee may insist upon 
paying only for. use and thereby avoid payments based on total 
sales.228 . 

The blanket license of the performing rights societies requires 
that all music in the repertory be purchased. Price for the use of this 
music is generally based on sales revenues or seating capacity.229 
This is an enlargement of the copyright privileges of each individual 
copyright owner and thus constitutes copyright misuse regardless of 
whether the copyright also reaches the level of price fixing or an 
illegal tie-in under the Sherman Act or the Clayton Act. While con-

220. Id. at 142. 
221. Id. at 159. 
222. Id. 
223. Id. 
224. 395 U.S. 100 (1969). 
225. Id. at 135. 
226. Id. at 136 (citing Brulotte v. Thys Co., 379 U.S. 29, 35 (1964». 
227. 395 U.S. at 139. 
228. Id. 
229. BMI v. CBS, 441 U.S. 1,31 (1979). 
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duct offensive to the antitrust laws is a misuse, the misuse theory is 
not limited to antitrust violations.23o 

As noted previously, the Supreme Court in CBS, stating that 
the copyright misuse judgment was dependent upon the antitrust vi
olation, dismissed both the Second Circuit finding of copyright mis
use and its finding that the blanket license was a per se violation of 
the Sherman ACt.231 However, the dismissal of copyright misuse 
followed because the Second Circuit's finding of misuse of copy
rights was based solely upon that court's finding of unlawful price 
fixing. 232 Consequently, the Supreme Court did not expressly rule 
that a finding of copyright misuse is always dependent upon an anti
trust violation. 

Further, the copyright misuse doctrine is one of equitable dis
cretion, invoked when a copyright owner sues for infringement. To 
come into a court of equity, the plaintiff must have clean hands. If 
the copyright has been misused, the court may appropriately with
hold its aid in enforcing the copyright.233 In the CBS case, CBS was 
the plaintiff and not the alleged infringer. Thus, in CBS the Court 
was not addressing the issue of copyright misuse as a defense to an 
allegation of copyright infringement. 

The tying arrangement prohibition, considered as copyright 
misuse, was applied to ASCAP in M Witmark & Sons v. Jensen ,234 

The court ruled that by placing the control of performance rights in 
a society maintained by copyright owners, they had obtained a po
tential economic advantage which far exceeded that enjoyed by an 
individual copyright owner.235 The court determined that free com
petition among members of ASCAP to individually license their 
music was "effectively curbed, if not completely obliterated, by the 
scheme of operation" which members of ASCAP had adopted.236 

The court stated that such an economic advantage was additional to 
that which had been granted them by their lawful copyright monop-

230. See P. AREEDA, ANTITRUST ANALYSIS ~ 412 (1981). See also 395 U.S. at 140 (the 
Supreme Court stated that patent misuse does not necessarily embody the ingredients of 
either § 1 or § 2 of the Sherman Act). 

231. BMI v. CBS, 441 U.S. 1,24 (1979). 
232. Id at 6 n.9. 
233. See 314 U.S. at 492-94. 
234. 80 F. Supp. 843 (D. Minn. 1948), dism'd sub nom. M. Witmark & Sons v. Berger 

Amusement Co., 177 F.2d 515 (8th Cir. 1949). 
235. 80 F. Supp. at 847. 
236. Id 
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oly. In so stating, the court noted that a sharing of the revenues thus 
obtained permitted each copyright owner to enjoy the benefits pos
sessed by other copyright owners.237 The court, citing the district 
court decision in United States v. Paramount Pictures, 238 noted that 
tying a copyrighted motion picture to another copyrighted picture 
was the same as tying a copyrighted film to an uncopyrighted one.239 

Both procedures constitute block booking because they give the 
copyright owner the power to extend his monopoly by requiring the 
licensee to accept more films than he needs or wants and to pay 
additional royalties.240 Rather than having a single monopoly, 
every copyright owner of music in ASCAP obtains the added eco
nomic power and benefit of combined ASCAP control. 241 The 
court, noting that the necessities or convenience of the patentee do 
not justify any use of the monopoly of the patent to create another 
monopoly,242 held that the patentee's power to refuse the license 
does not enable him to expand the scope of the monopoly by attach
ing conditions to its use.243 

In Tempo Music, Inc. v. Myers,244 the Fourth Circuit Court of 
Appeals held that the 1950 consent decree required AS CAP to aid a 
music user in avoiding infringement.245 In Tempo Music ASCAP 
failed to comply with a request from the defendant for a listing of 
AS CAP compositions. Similarly, ASCAP refused to offer an editing 
service contemplated by the consent decree. The court ruled that it 
would be inequitable to permit ASCAP to recover for an infringe
ment which, at least in part, was a result of "the dereliction of AS
CAP in failing to facilitate [the defendant's] expressed intention of 
avoiding infringement."246 The court imputed the conduct of the 
association to its principals.247 

237. fd at 847-48. 
238. 66 F. Supp. 323, 348 (D. N.Y. 1946), affd in parI, rev'd in parI, and remanded, 334 

U.S. 1 (1947). 
239. 80 F. Supp. at 848. 
240. fd 
241. fd 
242. fd (citing Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661, 666 (1944». 
243. fd 
244. 407 F.2d 503 (4th Cir. 1969). 
245. fd at 507 & n.7. 
246. fd at 507. 
247. fd at 506 n.4. The court noted that a copyright infringement suit, being equitable 

in nature, allowed for the application of the unclean hands doctrine to bar recovery. fd at 
507. Though the copyright infringement suit was brought by owners of the copyright, their 
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In the recent case of Buffalo Broadcasting Co. v. ASCAP,248 a 
New York district court held the blanket licensing practices of AS
CAP and BMI to be copyright misuse in that the fees are based on 
users' revenues rather than on actual use.249 According to that 
court, this procedure existed not for the convenience of the user but 
due to the patent power of ASCAP and BMJ.250 

In summary, the copyright misuse doctrine simply means that 
refuge cannot be sought in the copyright monopoly to set up another 
monopoly. As courts have ruled, relief should be denied a plaintiff 
who has extended his copyright in a monopolistic manner beyond 
its proper scope. If a copyright monopoly has been extended, it is 
not necessary to determine whether antitrust violations alone would 
deprive a plaintiff of a right of recovery. 

VI. NONPROFIT ORGANIZATIONS AND THE USE OF MUSIC 

It is clear that questions remain unanswered after the CBS de
cision. There are numerous specific contexts where the validity of 
the blanket license may be drawn into question. One such context is 

music was licensed to AS CAP; thus, the court held ASCAP's conduct was to be imputed to 
its principals. Id at 506 n.4 (citing K-91, Inc. v. Gershwin Publishing Corp., 372 F.2d 1 (9th 
Cir. 1967), cert denied, 389 U.S. 1045 (1968». In American Soc'y of Mechanical Eng'rs v. 
Hydrolevel Corp., 456 U.S. 556 (1982), the Supreme Court stated that under general rules of 
agency, principals are liable when their agents act with apparent authority and commit torts 
analogous to an antitrust violation such as the one presented in that case. Id at 565-66. 

Any assignment or transfer of a patent or a copyright short of an exclusive right is a 
license giving the licensee no title in the patent or copyright and no right to sue at law in his 
own name for an infringement. See United States v. General Elec. Co., 27,2 U.S. 476 (1926). 
If the licensee files suit for infringement, the owner of the copyright is an indispensable 
party. See Followay Prods., Inc. v. Maurer, 603 F.2d 72,74 (9th Cir. 1979). In Independent 
Wireless Tel. Co. v. Radio Corp. of Am., 269 U.S. 459 (1926), the Supreme Court set out the 
rules for joinder of the copyright owner when the licensee has an exclusive license. Accord
ing to the Court, the exclusive licensee must bring an infringement action in the name of the 
owner of the copyright. If the owner is not amenable to in personam jurisdiction of the 
court and refuses to join, he can be joined as an involuntary plaintiff if the following condi
tions are met: (I) The licensee must invite the copyright holder to become a voluntary party, 
(2) the copyright owner must decline to take part in the case, (3) the plaintiff licensee must 
be the exclusive licensee, and (4) there must be no other way of securing justice to the exclu
sive licensee than by involuntary joinder. Id at 472-75. 

The Copyright Act of 1976 provides that suit for infringement of copyright must be 
brought by the "legal or beneficial owner of an exclusive right under a copyright. . . ." 17 
U.S.c. § 501(b) (1982). Thus, ASCAP and BMI are improper parties in an infringement suit 
without joinder of the copyright owners. 

248. 546 F. Supp. 274 (S.D.N.Y. 1982). 
249. Id at 296 n.45. 
250. Id 
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that of the nonprofit organization and its need for the use of copy
righted music. With the advent of the Copyright Act of 1976,251 per
forming rights societies have offered the blanket license to nonprofit 
organizations as a protection from lawsuits for copyright infringe
ment as to music licensed to those societies. Under the 1947 Copy
right Act, a copyright owner had the exclusive right to perform a 
copyrighted work publicly "for profit."252 Thus, most performances 
at nonprofit organizations were exempt from copyright protection, 
and there was no need to secure permission to use copyrighted mu
sic. However, the Copyright Act of 1976 removed the "for profit" 
limitation in its broad grant of power to copyright owners.253 Still, 
the Copyright Act of 1976 has specific limitations on this broad 
grant of power; these limitations cause much of the music used by 
nonprofit organizations to remain exempt from copyright protec
tion. By requiring a nonprofit organization to execute an all-or
nothing blanket license for the use of music, the performing rights 
societies are subjecting that organization to payment of fees not only 
for music it does not use but also for music not subject to copyright 
protection. A summary of relevant provisions of the Copyright Act 
follows. 

Section 106 of the Copyright Act of 1976 grants copyright own
ers the exclusive right to perform a copyrighted work publicly.254 
However, everything in section 106 is made subject to and must be 
read in conjunction with sections 107 through 118.255 The approach 
of the 1976 Act is to set forth the copyright owner's exclusive rights 
in broad terms and then to provide various limitations. One of the 
limitations is section 107, in which it is stated that 

251. 17 u.s.c. §§ 101-810 (1982). 
252. 61 Stat. 652, 653 (1947). The Copyright Act of 1947 granted the copyright holder 

the exclusive right to "deliver or authorize the delivery of the copyrighted work in public for 
profit .... " Id 

Id 

253. 17 U.S.c. § 106 (1982). See infra note 254. 
254. Id. Section 106 provides: 

Subject to section 107 through 118, the owner of copyright under this title has the 
exclusive rights to do and to authorize any of the following: 

(4) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to perform the 
copyrighted work publicly. 

255. Notes of Committee on the Judiciary, H. REP. No. 1476, 94th Cong., 2d Sess. 5, 
reprinted in 1976 U.S. CODE CONGo & AD. NEWS 5659,5674. 
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"[n]otwithstanding ... section 106, the fair use of a copyrighted 
work. . . for the purposes such as criticism, comment, news report
ing, teaching. . . scholarship, or research, is not an infringement of 
copyright."256 The Copyright Committee recognized that there is a 
"need for greater certainty and protection for teachers."257 In order 
to meet that need, section 504(c) of the Act was amended to provide 
teachers and other nonprofit users of copyrighted material with 
broad insulation against unwarranted liability for infringement. 258 

Section 110 of the Copyright Act exempts certain nonprofit per
formances from copyright protection.259 Section 110(4) provides an 

Id 

256. 17 U.S.c. § 107 (1982) provides in part: 
In determining whether the use made of a work in any particular case is a fair use 
the factors to be considered shall include--(I) the purpose and character of the use, 
including whether such use is of a commercial nature or is for nonprofit educa
tional purposes, (2) the nature of the copyrighted work, (3) the amount and sub
stantiality of the portion used in relation to the copyrighted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the copyrighted 
work. 

257. Notes of Committee on the Judiciary, supra note 255, at 5680. 
258. 17 U.S.C. § 504(c) (1982). Section 504 provides the remedies for infringement. A 

copyright owner is entitled to recover actual damages suffered as a result of the infringement 
and any profits of the infringer that are attributable to the infringement, or he may elect to 
recover statutory damages of not less than $250 nor more than $10,000 as the court deter
mines to be just. If the court finds that the infringement was committed willfully, it may in 
its discretion increase the award of statutory damages to an amount not to exceed $50,000. 
However, if the court finds that the infringer was not aware and had no reason to believe 
that his act constituted an infringement of copyright, the court in its discretion may reduce 
the award of statutory damages to a sum of not less than $100. Further, in any case where 
the infringer believed and had reasonable grounds for believing his use of the copyrighted 
work was a fair use, the court must remit statutory damages if the infringer is an employee of 
a nonprofit education institution, library, or archives and was acting within the scope of 
employment when the infringing act occurred. Id 

259. Id § 110. These exemptions include, among others: (1) performances in the course 
of face-to-face teaching activities of a nonprofit educational institution; (2) a performance of 
a nondramatic literary or musical work by or in the course of a transmission if the perform
ance or display is a regular part of the systematic instructional activities of a nonprofit edu
cational institution or governmental body when the performance is directly related to the 
teaching content of the transmission and the transmission is made primarily for reception in 
classrooms, for handicapped persons, or for officers or employees of governmental bodies as 
part of their official duties or employment; (3) performance of a nondramatic literary or 
musical work or of a dramatic musical work of a religious nature, or display of work, in the 
course of services at a place of worship of other religious assembly; (4) a nonprofit perform
ance of a nondramatic literary or musical work (otherwise than transmission to the public) 
when there is no payment of any fee to any of the performers, promoters, or organizers and 
no admission charge is made (an admission charge will not destroy the exempt status if the 
proceeds are used exclusively for charitable purposes); (5) performance of a nondramatic 
musical work by a nonprofit agricultural or horticultural organization or by a governmental 
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exemption for the same general activities and subject matter covered 
by the "for profit" limitation of the 1909 Act: nonprofit public per
formances of non dramatic literary and musical works.260 However, 
an important condition for the exemption is that the performance be 
given without payment of any fee or other compensation for the 
performance to any of its performers, promoters, or organizers. The 
exemption is not lost, however, if the performers, directors, or or
ganizers are paid a salary for duties encompassing the performance 
and are not paid directly. While there is a further condition that no 
direct or indirect admission charge be made, this condition is not 
applicable if the net proceeds are used exclusively for educational, 
religious, or other charitable purposes and not for private financial 
gain. Under this exception, the copyright owner is permitted to ob
ject to the use of his copyrighted work; however, a notice of objec
tion must be served at least seven days before the date of the 
performance and must comply with service requirements set out in 
the Register of CopyrightS.261 

Because of the exemptions from copyright coverage of sections 
107 and 110, much of the music used by nonprofit organizations 
and, in particular, by educational and religious organizations is still 
not subject to coverage by the Copyright Act. For colleges and uni
versities, the great majority of music played on the campus would 
not require a license. Except as to educational radio and television 
stations, which should separately pay for their use of music,262 gen
erally only music performances require payment of royalty fees for 
use of copyrighted music. However, in these instances, the perform
ers are primarily liable for license fees.263 For those performers who 

body in the course of an annual agricultural or horticultural fair or exhibition conducted by 
the nonprofit organization; and (6) performance of a nondramatic musical work in the 
course of a transmission to the blind or other handicapped persons who are unable to read. 
Id 

260. Id § 110(4). 
261. Id As a practical matter, this provision is ineffective as a restraint upon the use of 

copyrighted music because it is unlikely that the copyrighted owner will learn of the per
formance in sufficient time to object properly. 

262. Educational radio stations may pay fees pursuant to § 118 and thus would have no 
need for a licensing agreement. 17 U.S.c. § 118 (1982). Radio stations affiliated with Na
tional Public Radio (NPR) and educational television stations affiliated with Public Broad
casting Service (PBS) have their fees paid by PBS and NPR through 1982. According to the 
author of this article, these fees are being renegotiated for 1983 through 1987. See 37 C.F.R. 
§ 302 (1982) for regulations regarding use of certain copyrighted works by noncommercial 
broadcasting systems. 

263. A promoter of a musical performance is liable as a vicarious infringer if a special 
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perform their own music, no fee is required. Further, many per
formers have already paid licensing fees; to require the college or 
university also to pay a fee is double coverage.264 

The Supreme Court's holding in BMI v. CBS265 has not pre
cluded the defenses of copyright misuse and antitrust violation re
garding use of the blanket license for nonprofit organizations. In 
BMI v. Moor-Law, Inc. ,266 BMI sued a small nightclub for copy
right infringement. The defendant nightclub argued that BMI's ac
tions in forcing it to buy music it did not wish to perform in order to 
secure access to that which it did wish to perform was a tie-in and, 
as such, a per se violation of the Sherman Act.267 However, the dis
trict court ruled that the Supreme Court had precluded use of the 
per se rule as far as the blanket license was concerned.268 In utiliz
ing a rule of reason standard, the court found an elimination of 
price competition among those whose compositions were in the pool 
of music.269 However, liberally construing the rule of reason stan
dard, it also found redeeming virtues in BMI's blanket license. The 
court determined that the blanket license arrangement was reason
able in that it advanced the public interest by reducing transaction 
costs and was a product of convenience of the parties.270 

The blanket license did not survive such an attack under a rule 

relationship such as agency or partnership exists, or, in the absence of such relationship, if 
the promoter has the right and ability to supervise the infringing activities as well as a direct 
financial interest in those activities. F.E.L. Publications v. National Conference of Catholic 
Bishops, 466 F. Supp. 1034, 1040 (N.D. Ill. 1978). A person who promotes or induces the 
infringing acts of another is jointly and severally liable as a vicarious infringer even without 
knowledge of the infringement. Gershwin Publishing Corp. v. Columbia Artists Manage
ment, Inc., 443 F.2d 1159, 1161-62 (2d Cir. 1971). However, there is no vicarious liability if 
the alleged infringer has no right to supervise the infringing activities and receives no benefit 
from it. Roy Export Co. v. Trustees of Columbia Univ., 344 F. Supp. 1350, 1352-53 
(S.D.N.Y. 1972). In the Columbia University case, a bootleg copy of film was shown on a 
university campus, but the record showed no benefit, financial or otherwise, to the univer
sity. The court held the university was not a vicarious infringer of copyright. ld 

264. In Twentieth Century Music Corp. v. Aiken, 422 U.S. 151 (1975), the Court stated 
that the exaction of multiple tribute would go far beyond what is required for the economic 
protection of copyright owners and would be wholly at odds with the balanced congressional 
purpose behind the Copyright Act. ld at 163. 

265. 441 U.S. I (1979). 
266. 527 F. Supp. 758 (D. Del. 1981). 
267. ld at 764-65. 
268. ld at 764. As previously noted, the Supreme Court did not consider the issue of 

block booking or tie-in. 
269. ld at 765. 
270. ld at 773. 
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of reason analysis in Buffalo Broadcasting Co. v. ASCAP.271 In Buf
falo Broadcasting a New York district court used a two-party in
quiry to analyze the blanket license. This analysis was patterned 
after the Second Circuit ruling on remand in CBS. The court 
looked first at whether there were any realistic alternatives to the 
blanket license and, if there were none, whether the anticompetitive 
effects of the license outweighed the procompetitive effects.272 The 
court in Buffalo Broadcasting found direct licensing was not a feasi
ble alternative for local television stations because they do not have 
the market power or the resources to compel source or direct licens
ing as does CBS.273 It also determined that the per program license 
offered by ASCAP and BMI is too costly and burdensome to be a 
realistic alternative.274 Finding no feasible alternative, it then ana
lyzed the system's restraint on trade. The court determined that the 
insignificant cost savings of the blanket license in the context of the 
local television industry does not balance the anticompetitive conse
q uences of the absence of price competition.275 The district court in 
Buffalo Broadcasting used reasoning that relates to tying arrange
ments; however, as noted earlier,276 the Supreme Court has not pre
cluded per se condemnation of such arrangements when the party 
using such agreements already has monopoly power. 

VII. CONCLUSION 

The effect of the series of CBS cases is unclear and uncertain; 
they have not resolved the issue of whether use of the blanket li
cense by the performing rights societies is a per se violation of the 
antitrust law as price fixing or as an illegal tie-in. These cases also 
have not resolved the question of whether use of the blanket license 

271. 546 F. Supp. 274 (S.D.N.Y. 1982). 
272. Id at 286. 
273. Id at 291. 
274. Id at 289. 
275. Id at 296. It is interesting to note that the expert testimony provided on behalf of 

BMI was from a former chief economist of the Antitrust Division of the Department of 
Justice. This expert economist testified that the overall price of television must be competi
tively set by virtue of the price competition that characterizes the licensing at the producer 
level. The court noted, however, that no economic theory or antitrust principle compels the 
conclusion that the sum price of a product may be considered competitively set when the 
sum is comprised of two parts negotiated separately in two distinct transactions, one transac
tion characterized by price competition and the other not. Id at 293 n.42. 

276. See generally supra note 180 and accompanying text (tying agreements provide the 
imposing party such leverage in another market as well as the in market of the tied product). 
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by copyright owners constitutes copyright misuse in the context of a 
defense to a copyright infringement suit. The general conclusion 
that the Supreme Court is reluctant to recognize per se violations of 
the antitrust laws without considerable knowledge of the business 
practice in question and without knowledge of the impact of such 
practices on competition is not accurate in light of its more recent 
decision in Arizona v. Maricopa County Medical Society.277 It would 
seem that given its position in Maricopa, the Court has not wavered 
in its enforcement of the per se rule against price fixing agreements, 
and it would declare the blanket license to be a per se violation of 
the Sherman Act should this question be addressed again. How
ever, should the courts continue to require that the blanket license, 
as opposed to other price fixing arrangements, be evaluated under 
the rule of reason, such an evaluation should follow the standards 
enunciated by Justice Stevens in National Society of Professional En
gineers v. United States .278 The allegations that prices charged were 
reasonable or that competition itself in the context of copyright mu
sic owners is unreasonable should not be defenses. The antitrust 
laws are not qualified nor conditioned by the convenience of those 
whose conduct is regulated.279 Further, as the Supreme Court noted 
in United States v. Trenton Potteries Co. ,280 the reasonable price of 
today may become unreasonable tomorrow. The argument that mo
nopolistic arrangements, in whatever category, better promote trade 
than competition is contrary to the underlying purpose of antitrust 
provisions. A rule of reason standard requires a balancing of the 
tendencies in an arrangement to enhance competition as opposed to 
a balancing of the tendencies to injure competition.281 Using such a 
standard, the blanket license could not survive an evaluation under 
the rule of reason. Indeed, as noted previously, several members of 
the Supreme Court have admitted that the blanket license has not 
only harmed competition, but that it has completely destroyed it. 

Nonprofit organizations have many performances not subject 
to copyright protection. They, as small users, are faced with a mar-

277. 102 s. Ct. 2466 (1982). See also Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 
(1980). InCalalano the Court found an agreement existed to raise prices. Having made this 
finding, the Court stated that "no further inquiry under the rule of reason. . . was required 
in order to establish the agreement's unlawfulness." Id. at 646. 

278. 435 U.S. 679, 692 (1978). See supra notes 127-32. 
279. See United States v. Paramount Pictures, 334 U.S. 131, 159 (1948). 
280. 273 U.S. 392, 397 (1927). 
281. See 435 U.S. at 689-90. 
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ket dominated by two firms engaged in a blanket method of dealing. 
Consequently, because ASCAP and BMI do not license music on 
the basis of music actually played or performed, the nonprofit or
ganization will purchase full access to ASCAP and BMI's entire rep
ertoire even though their needs could be satisfied by a far more 
limited selection. In addition, they must pay for music not subject 
to copyright coverage in order to use that which is copyrighted. 
Payment for such music is based upon sales revenues, seating capac
ity at a performance, or, in the case of colleges and universities, the 
number of students enrolled. The price of the music is unrelated to 
those factors that prevail in a competitive market. It would seem 
that in the context of the nonprofit organization, its forced use of the 
all-or-nothing blanket license would constitute a per se violation of 
the Sherman Act, both as price fixing and as an illegal tie-in or 
block booking. 

Until the courts resolve the many unanswered questions re
garding use of the blanket license by the performing rights societies, 
those organizations that wish to avoid infringement suits, but do not 
choose to accept the all-or-nothing license, should follow the sugges
tions of the Fourth Circuit in Tempo Music, Inc. v. Myers. 282 For 
those performances not exempt from copyright protection, a reper
tory of music to be played should be obtained from the performer. 
Many performers have already paid for use of the music they are 
playing or, in the alternative, are playing their own music. In 
neither case is a fee required. Assuming the performer has not al
ready paid a fee for the music covered by the copyright statute, .the 
list should be sent to ASCAP and BMI or to the copyright owner 
with a "per piece" fee request.283 Because the performer is seldom 
sued by the performing rights organizations, the performer has little 
incentive to check his own music. The sponsoring organization 
should make certain this is done. 

Assuming an organization is sued for infringement, it still has 
several defenses.284 The CBS cases have not precluded a defense of 
copyright misuse; a suit for an injunction or for damages for in
fringement should not be permitted until the performing rights soci-

282. 407 F.2d 503 (4th Cir. 1969). 
283. This fee should be deducted from the payment to the performer as the performer is 

primarily liable for copyright infringement. 
284. If the organization is sued, it should file a third party action against the performer 

as the performer would be primarily liable. 
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eties have provided music users the right to pay only for the music 
covered by the Copyright Act and only for that music used. Should 
the societies continue to insist upon the execution of the blanket li
cense, the charge that such arrangement violates the antitrust stat
utes is still viable. The Supreme Court has not addressed the issue 
of illegal tie-in nor has it addressed the issue of per se price fixing 
given a user other than CBS. In addition, should the Supreme 
Court continue to require an analysis under the rule of reason, it has 
not determined whether the blanket license will survive that attack. 




