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Introduction
The unsettled economic conditions of recent years

have reintroduced a special risk in commercial paper
and banking transactions which cross international
boundaries. The basic problem is that an instrument
made payable in a foreign currency or a bank deposit of
foreign currency may fluctuate greatly in value while the
instrument or deposit is in the process of collection or
exchange. Both Article Three and Article Four of the
Uniform Commercial Code contain provisions which
deal with foreign currency instruments' but these have
been little-used in the past.2 In the expectation that
these "sleeper" provisions may soon be appearing in the
banking law cases, this article attempts to identify and
explain these Code provisions for the benefit of those
attorneys who may not be familiar with the area. In all
candor, the author must disclaim any "expert" knowl-
edge about international banking transactions. The spe-
cial problems of foreign currency instruments were first
brought to the author's attention as a consultant in such a
case, and the resulting research was intriguing enough to
act as a catalyst for further study. Consistent with the
purpose of the Commercial Law Journal, this article is
an effort to share with others the sources and results of
the author's research.

Article Three Provisions
Section 3-107 provides, in pertinent part, that

(2) A promise or order to pay a sum stated in a foreign
currency is for a sum certain in money and, unless
a different medium of payment is specified in the
instrument, may be satisfied by payment of that
number of dollars which the stated foreign cur-
rency will purchase at the buying sight rate for that
currency on the day on which the instrument is
payable or, if payable on demand, on the day of
demand. If such an instrument specifies a foreign

*1rofessor of Law, Texas Tech University.
1. The Code provisions in point are §§3-107 and 4-212(6) of

the Uniform Commercial Code (1978 Official Text). The
provisions of these sections have been adopted without
change in all states except New York (which amended
§3-107) and Oklahoma (which amended §4-212). The Ok-
lahoma variation is discussed at note 19, infra.

2. §3-107 has been interpreted in only one reported decision,
Lausen v. Federman, 9 U.C.C. Rept. Serv. 866 (N.Y. Sup.
Ct. 1971), and §4-212(6) has likewise been interpreted only
once, Austin Nat'l Bank v. Romo, 598 S.W.2d 30 (Tex. Civ.
App. 1980).

currency as the medium of payment the instru-
ment is payable in that currency.

This language in Section 3-107 attempts to answer
these questions about foreign currency instruments.
First, is such an instrument negotiable? Second, in what
currency is such an instrument to be paid? Third, at what
moment of time is the value of the foreign currency to be
measured?

The first of these questions is clearly answered. An in-
strument payable in a foreign currency will satisfy the
Article Three requirement of a "sum certain in money"'

and, if the other formal requisites of Article Three are
met,4 the instrument will be negotiable. This portion of
Section 3-107 is merely a statutory acceptance of a
court-developed pre-code doctrine that instruments pay-
able in a foreign currency were negotiable. 5

The second question, regarding the type of currency in
which a foreign currency instrument is payable, is also
answered by Section 3-107, but in a somewhat more
complex way. If the instrument does not specify that
only the named foreign currency will suffice as the
medium of payment, the statute permits payment in
either the stated foreign currency or in an equivalent
amount of U.S. currency. Thus, an instrument in the fol-
lowing form is payable in either the stated foreign cur-
rency or in U.S. dollars: "I promise to pay to the order of
Payee 100 Italian Lire on February 1, 1980." An instru-
ment in the next form, however, is payable only in the
specified foreign currency: "I promise to pay to the
order of Payee 100 Italian Lire on February 1, 1980 and
Italian Lire shall be the only medium of payment."

The reason for the statutory preference favoring dollar
payment (unless the parties have clearly agreed other-
wise on the face of the instrument) is that state and fed-
eral courts (as well as English courts) have generally re-

3. §3-104(1)(b), dealing with the form of negotiable instru-
ments, sets forth the requirement of a "sum certain" in
"money." §3-106 describes what constitutes a "sum cer-
tain" and §3-107 describes when an instrument is payable
in "money" (including foreign currency). See also the basic
definition of "money" in § 1-201(24).

4. The other formal requirements are set out in §3-104(1)
(a)-(d).

5. See, e.g., Hogue v. Williamson, 85 Tex. 553, 22 S.W. 580
(1893); Brown v. Perera, A.D__, 176 N.Y.S. 215 (1918);
Incitti v. Ferrante, 12 N.Y. Misc. 840, 175 A. 908 (C.P., Ber-
gen County 1933).
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fused to render judgments in foreign currencies.6 Pre-
sumably, however, if the specified medium of payment
were Italian lire, or Mexican pesos or some other foreign
currency, Section 3-107 would authorize or, perhaps, re-
quire the court to enter a judgment in the foreign cur-
rency, an issue which could be raised by a request for
specific performance. No cases have been reported on
this point under Section 3-107; however, two fairly re-
cent English appellate cases have affirmed the entry of
judgments expressed in foreign currencies in contract
actions calling for payment in specified foreign curren-
cies. 7 These cases at least indicate that currency specifi-
cation in instruments may be particularly important in
transactions involving British businesses or banks and
may further indicate that in international dealings, the
Anglo-American courts are re-examining the traditional
refusal to render judgments in foreign currencies.

The third question which Section 3-107 seeks to an-
swer is perhaps the most important of all. At what mo-
ment of time is the value of the foreign currency to be
measured? In the usual instrument or contract case, the
time sequence would run from the date when perfor-
mance was due but not rendered (hereafter called the
"Breach Date") to the date when judgment was rendered
on the claim (hereafter called the "Judgment Date") to,
lastly, the date when the judgment was satisfied
(hereafter called the "Satisfaction Date"). Any one of
these dates might be chosen as "the" date on which the
value of a foreign currency should be measured against
U.S. dollars and there is authority for each of the possi-
ble choices." Section 3-107 itself provides, of course, that
"[a] promise or order to pay.., foreign currency... may
be satisfied by payment of that number of dollars which
the stated foreign currency will purchase at the buying
sight rate for that currency on the day on which the in-
strument is payable or, if payable on demand, on the day
of demand." The one reported case interpreting Section
3-107 used the quoted portion of the section as authority
for selecting the Breach Date rule.9 However, based on
the language of Section 3-107, the choice may not be that
simple (nor that desirable).

While Section 3-107 certainly indicates that the ex-
change rate on the day of payment is to be used, the

6. See, e.g., International Silk Guild v. Rogers, 262 F.2d 219
(D.C. Cir. 1958); Shaw, Savill, Albion & Co. v. The Fre-
dericksburg, 189 F.2d 952 (2d Cir. 1951); Libraire Hachette
S.A. v. Paris Book Center, Inc,, 62 Misc. 2d 873, 309 N.Y. 2d
701 (Sup. Ct. 1970).

7. Schorsch Meir G.m.b.H. v. Hennin, [1975] Q.B. 416 (C.A.);
Miliangos v. George Frank (Textiles) Ltd., [ 1976] A.C. 443.

8. Hoppe v. Russo-Asiatic Bank, 235 N.Y. 37, 138 N.E. 497
(1923) (Breach Date); Librairie Hachette, S.A. v. Paris Book
Center, Inc., 62 Misc. 2d 873, 309 N.Y.S. 2d 701 (N.Y. Supp.
Ct. 1970) (Breach Date); Die Deutsche Bank Filiale Nurn-
berg v. Humphrey, 272 U.S. 517 (1962) (Judgment Date);
Shaw Savill, Albion & Co. v. The Fredericksburg, 189 F.2d
952 (2d Cir. 1951) (Judgment Date). Although not specif-
ically adopting a Satisfaction Date rule, note that the effect
of the cases cited in note 7 supra, which granted judgments
in foreign currency, is to approve a Satisfaction Date rule.

9. Lausen v. Federman, 9 U.C.C. Rept. Serv. 866 (N.Y. Sup.
Ct. 1971).

10. The word "breach" appears in Article Three only in §§3-
206(4), 3-207(1)(d), 3-304(2) and 3-418. None of these provi-

thrust of the section is that payment is, in fact, being
made on that day. The section is not written as if it cov-
ered actions for breach (i.e., cases of non-payment)
which might be brought at a later time. In this connec-
tion, it is interesting to note that, while Article Two is
replete with references to causes of action for breach and
how and when damages are to be measured, Article
Three is virtually silent on the subject.10 A second point
about Section 3-107 is that the use of the date of payment
as a choice for determining exchange rates is stated
permissively- ". . . may be satisfied by payment
... "--as a guideline for the parties to follow, not as a
rule for the courts. When the drafters wanted to state
rules for breach as rules for the courts, they did so, as in
Article Two on breach" or in Section 3-122 on when a
cause of action accrues on an instrument.' 2

Based upon the foregoing, it is certainly arguable that
Section 3-107 does not mandate a Breach Date rule and
that a court is, therefore, free to select another measuring
date if such other selection is warranted by the facts.

So far as the desirability of selecting one date rather
than another is concerned, the date selected may be
quite important in any case where the foreign currency
has significantly depreciated or appreciated vis-h-vis the
U.S. dollar between the Breach Date and the Judgment
or Satisfaction Date. For example, if the named foreign
currency has significantly appreciated between the
Breach Date and the Judgment Date, an award based on
Breach Date values will yield the noteholder less than
the current worth of the foreign currency. On the other
hand, if the named foreign currency has depreciated sig-
nificantly, an award based on Judgment Date values will
have a similar effect. The automatic use of only one of
the possible dates is, therefore, a procrustean solution
which achieves a facile uniformity while ignoring what
might be important factors in the individual case. A
number of cases have recognized this point and have
made the selection of a measuring date with due regard
to the individual case before the court.13

A detailed discussion of the various factors which
might lead to the selection of one date rather than
another in particular cases is beyond the scope of this

sions relate to the question of the amount of damages
caused by a breach. By way of contrast, Article Two con-
tains several sections dealing with the measurement of
damages caused by a breach. See, e.g., §§2-706, 2-708,
2-710, 2-712 and 2-715.

11. See the Article Two sections cited in note 10, supra.
12. §3-122 (1)-(3).
13. See, e.g., Librairie Hachette, S.A. v. Paris Book Center,

Inc., 62 Misc. 2d 873, -, 309 N.Y.S.2d 701, 705 (N.Y. Sup.
Ct. 1970), a Breach Date case, "In this case, the equities
favor application of the 'breach day rule.' If it were not
applied the defendant would be rewarded for defaulting in
his obligation to pay for the merchandise"; and Shaw,
Savill, Albion & Co. v. The Fredericksburg, 189 F.2d 952,
956 (2d Cir. 1951), a Judgment Date case,", "The
judgment-day rule yields a just result in this case." In the
accompanying footnote 19, the court says, "Rifkind suggests
that there should be no rigid rule of thumb, and that the
judgment-day rule should be rejected when it will work
injustice," citing Rilkind, Money as a Device for Measuring
Value, 26 COL.L.REv. 558, 559 (1926).
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article, but citations to several potentially useful sources
have been collected in the accompanying footnote. 14

Article Four Provisions
As is the case with Article Three, there is only one

section in Article Four which explicitly deals with the
question of foreign currency and exchange rates. Section
4-2,12(6), which concerns the charge-back and refund
rights of collecting banks, provides

(6) If credit is given in dollars as the equivalent of the
value of an item payable in a foreign currency the
dollar amount of any charge-back or refund shall
be calculated on the basis of the buying sight rate
for the foreign currency prevailing on the day
when the person entitled to the charge-back or
refund learns that it will not receive payment in
the ordinary course.

The primary purpose of this section is to answer a
single question: What date should be used to calculate
the amount of a charge-back for an item which is payable
in foreign currency? This problem, it should be noted, is
different from the Section 3-107 problem of date selec-
tion. Unlike the unpaid holder of a foreign currency in-
str'iment under Article Three, who has little control over
events which might occur after the Breach Date, the Ar-
ticle Four collecting bank can take immediate self-help
action to control events occurring after it learns that
payment will not be received in ordinary course (i.e.,
after the Breach Date). 15 The collecting bank will not,
therefore, have the same kinds of problems with foreign
currency fluctuations which face the noteholder after a
payment breach has occurred. The collecting bank can
have, however, other foreign currency problems of its
own under Section 4-212. Because the bank will have
taken the instrument at a time before the Breach Date
(hereafter called the Deposit Date), it becomes neces-
sary to determine whether the bank or the customer
bears the risk (or gets the benefit) of a fluctuation in the
exchange rate between fhe Deposit Date and the Breach
Date. The foreign currency problems of a collecting
bank arise, therefore, at a time prior to the Breach Date
and a special rule is needed to address that situation.
That rule is, of course, Section 4-212(6). At this point, a
simple hypothetical will make the subsequent discus-
sion easier to follow.

Depositor has received a check which is payable in a
foreign currency. The check is properly indorsed and
deposited in Depositor's account in a U.S. bank for col-
lection. On that date (the Deposit Date), the foreign cur-

14. Articles: J. Drake, The Reckoning of Damages in Fluctuat-
ing Exchange, 23 MICH.L.REv. 695 (1925); S. Rifkind,
Money as a Device for Measuring Value, 26 COL.L.REv. 559
(1926); 0. Fraenkel, Foreign Moneys in Domestic Courts,
35 COL. L. REv. 360 (1935); C. Evan, Rationale of Valuation
of Foreign Money Obligations, 54 MICH.L.REv. 307 (1956);
Note, Conversion Date of Foreign Money Obligations, 65
COL.L.BEV. 490 (1956); E. Hirshberg, Effects of Devalua-
tion on Private Legal Obligations, 88 BANKING L.J. 112
(1971); J. Becker, 25 AM.J. OF CoMP.LAw 152 (1977).

Books: A. Nussbaum, Money in the Law (1939, 2d ed.
1953); F. Mann, The Legal Aspect of Money (3d ed. 1971).

rency is exactly equal to U.S. dollars (i.e., one U.S. dollar
will buy one grizo, the basic unit of the foreign cur-
rency). The U.S. bank provisionally credits Depositor's
account in dollars based on the buying sight rate for
grizos on the Deposit Date. Ten days later, the U.S. bank
learns that the check has been dishonored. In the mean-
time, the grizo has been devalued and one U.S. dollar is
now worth two grizos. How much can be.charged-back
by the U.S. collecting bank?

In the usual case, involving the collection of checks
drawn and payable in the U.S., the answer would be the
entire amount of the credit. However, in the hypotheti-
cal case, because the U.S. bank gave credit in dollars and
expected to be paid in grizos, it is necessary to convert
the grizos into dollars to determine the amount of the
charge-back, and the question of which date to use im-
mediately arises. Section 4-212(6) says the appropriate
date is when the bank "learns that it will not receive
payment in ordinary course." In the hypothetical that is,
presumably, the date of the notice of dishonor-the
Breach Date. If the amount provisionally credited had
been 100 U.S. dollars based on a 100 grizo check, the
grizo 2-to-1 decline would mean the 100 grizo check
would be worth only 50 U.S. dollars on the Breach Date.
It would seem, therefore, that under the language of
Section 4-212(6), the bank could charge-back only
$50.00, leaving the remaining $50.00 in the Depositor's
account. In effect, Section 4-212(6) seems to put the risk
of currency fluctuations during the collection process on
the collecting bank. At the same time, if the grizos had
appreciated against the dollar, the bank would receive
the benefit. This is hardly the result one would normally
expect under the general structure of Article Four, which
treats collecting banks as "agents" of the depositor with
the risk of loss (except for direct collecting bank negli-
gence) remaining on the depositor throughout the col-
lection process. 6 The result is, to say the least, odd. In
fact, the result seems so odd that the correctness of this
suggested interpretation might be seriously questioned.
Matters are not helped when research reveals that such
eminent commercial law authorities as William Hawk-
land, John Clarke, Henry Bailey and Robert Young have
made statements like the following:

. . . if the item is not paid by the foreign drawee or
payor, the American bank must charge-back on the
basis of the exchange rate at the time it learns it will
not receive payment for the item. Thus, if the bank
acts promptly in making the charge-back, the customer
and not the bank will bear the risk of any fluctuating
rate of exchange between the foreign currency and
United States dollars.' 7

15. The collecting bank, unlike the holder of a note, will nor-
mally have rights of charge-back and set-off which can be
exercised by the bank acting alone without the need for re-
sort to a lawsuit. See, e.g., §4-212(1) on rights of charge-back
and refund and National Indemnity Co. v. Spring Branch
State Bank, 162 Tex. 521, 348 S.W.2d 528 (1961) on the cir-
cumstances and limitations on a bank's right of set-off.

16. §§4-201 and 4-202 are the principle sections in Article Four
establishing the status and responsibilities of collecting
banks.

17. W. Hawkland & H. Bailey, Commercial Paper §4.5400
(CES 1976).
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. ..Assuming that the currency in which the item
was made payable had fluctuated between the day on
which credit was given and the day on which the bank
learned it would not receive payment in the ordinary
course, the bank should neither gain nor lose because
of such fluctuation.

The rule provided in Section 4-212(6) for charge-
back or refund ... would seem to be in accordance
with the foregoing."'

The Uniform Commercial Code Permanent Editorial
Board itself cited the second of the foregoing quotations
with approval in rejecting the Oklahoma variation of 4-
212(6) which provided that charge-backs on foreign cur-
rency items should be calculated by using the exchange
rate prevailing on the day the "credit was given." 19 The
Board rejected the Oklahoma variation on the ground
that it resulted "from an apparent misunderstanding" of
Section 4-212(6).2

0

While conceding the correctness of the theory that a
collecting bank ought not bear the risk of currency fluc-
tuation, the present author believes there is considerable
doubt that the current text of Section 4-212(6) actually
accomplishes this desired result. There are several ele-
ments which create this doubt. First, if foreign curren-
cies fluctuate over time (as they do), the selection of any

18. J. Clarke, H. Bailey & R. Young, Bank Deposits and Col-
lections 98-99 (ALI/ABA 4th ed. 1972). The quoted portion
of this publication appeared in exactly the same words in
the first edition of this work. See J. Clarke, H. Bailey & R.
Young, Bank Deposits and Collections 101 (ALI/ABA 1st
ed. 1963).

19. See the Permanent Editorial Board Comment on the Ok-
lahoma variation reprinted in 6 W. Willier & F. Hart, Ben-
der's Uniform Commercial Code Reporter-Digest 1-364
(1965), citing the first edition of J. Clarke, H. Bailey & R.
Young supra, note 18.

20. Permanent Editorial Board Comment on the Oklahoma
variation, cited supra, note 19.

21. The Code has no provision which directly addresses this
point but the concept of final payment, with the resultant
discharge of both the instrument and the underlying obli-
gation, would seem to lead to this result. See §§4-201, 3-418
and 3-802. The suggested result under the Code was recog-
nized and applied in a non-bank setting in the recent case
of Lakeway Company v. Bravo, 576 S.W.2d 926 (Tex. Civ.
App. 1979). However, in Austin National Bank v. Romo,
598 S.W.2d 30 (Tex. Civ. App. 1980), which seems to be the
only reported case interpreting §4-212(6), the court found a
way around the final payment concept by equating receipt
of a "final settlement" with the receipt of a "full settle-
ment" as measured by the amount of the U.S. dollar credit
extended on the deposit date. Final payment and final set-
tlement did not, therefore, matter in the court's view if the
settlement was not "full." The function of §4-212(6), ac-
cording to the court, was merely to determine the amount of
the "loss" to the bank caused by the currency fluctuation
between the deposit date and the payment date. The gen-
eral right of charge-back under §4-212(1) could then be
used to reduce the amount of the credit previously entered.
While the theory may be appealing and while it does reach
the result contemplated by the Permanent Editorial Board
and various commentators, it does so by creating a new idea
of "full" settlement which seems to throw theoretical kinks
into other parts of Article 4 (e.g., §§4-201, 4-211 and 4-213).
The theory also seems to fall short of explaining how §4-
212(6) operates in cases of non-payment-the odd result
mentioned in the text following note 16, supra, would still
seem to obtain under the approach suggested by the court.
While this case may provide a useful citation in some situa-
tions, it is less than analytically satisfying. (One is reminded

two dates separated in time might yield different rates of
exchange. Therefore, measuring charge-back values at a
date later than the credit date might very possibly give a
different measure than that used to establish the credit.
Second, if a foreign currency item is finally paid, the
yield to a collecting bank will be in the face amount of
the foreign currency item and, by the date of payment,
that may itself be a different equivalent in dollars than
existed on the date of the credit.1 Third, the possible
disparity in values created by Section 4-212(6) was
raised before the New York Law Revision Commission
more than once but was never directly addressed by the
Code drafters. For example, the Commission was ad-
vised, "If this provision [4-212(6)] were to be adopted
any bank giving a provisional credit on a foreign cur-
rency item would be required to assume an exchange
risk."2 2 Similarly, "This provision [4-212(6)] places on
the collecting bank the risk of currency fluctuation if
'provisional credit has been given in dollars' for an item
payable in foreign currency."23 The existence of this
problem seems to have been forgotten after 1955.24

Whatever the reasons may be for the apparent discrep-
ancy between what the Code seems to say and what it
should say, one primary point emerges: there is an
obscurity in Section 4-212(6) which is very hard to ex-

of Grant Gilmore's mention of reaching a result by a process
of "latitudinarian disingenuity" in his discussion of another
obscure Commercial Code provision, §9-315(2). See G.
Gilmore, 2 Security Interests in Personal Property 854.
Where that sort of idea can lead is demonstrated by Inter-
national Harvester Corp. v. American National Bank of
Jacksonville, 296 So.2d 32, 14 U.C.C. Rept. Serv. 19 (Fla.
1974), overruled by statute in Chapter 78-722, Fla. Laws of
1978.)

22. 1 N.Y. Law Revision Commission Report-Hearings on the
Uniform Commercial Code 304 (1954) (hereafter cited as
"Hearings").

23. 1 Hearings 316 (1954).
24. In its final report on the Code, the Commission made the

following statement about § 4-212(6):

... By the operation of this provision, in any given case,
the bank may gain or lose financially as a result of its at-
tempted collection. That is, if the exchange rate has risen
since the date the credit was given, the dollar equivalent
will likewise have risen, hence the bank will be entitled
to charge-back a greater amount than the original credit,
and thus make a profit. Conversely, if the exchange rate
has depreciated, the dollar amount of the charge-back
will be less than the original credit and the bank will take
a loss.

In the converse situation, where an item payable in a
foreign currency is actually collected, and the exchange
rate has risen between the time provisional credit was
given and the time of collection, it might be thought that
the bank should increase the credit it originally gave to
an amount equivalent to the appreciated dollar value.
Likewise, if the exchange rate has depreciated between
the time provisional credit was given and the actual col-
lection, should not the bank be allowed to reduce the
original credit, so that its remittance does not exceed the
amount collected? There appear to be no provisions to
this effect in the Code, unless, perhaps, if the deprecia-
tion in exchange is so extreme that it can be said that the
bank did not receive payment in ordinary course and thus
has a right of charge-back under subsection (1). It may be
that revision of the provisional credit to conform with the
amount actually collected is an implied (if not express)

(Continued on page 13)
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plain. For the bank lawyer, this obscurity needs to be
dealt with, a matter discussed later in this article. 25

There is another problem raised by Section 4-212(6)
which must be considered. In the basic hypothetical
stated earlier, the devaluation of the grizo was an-
nounced. In such situations, it is normally a government
which makes such an announcement and the impact on
the currency market is swift. Could it be said that, on the
date of such an announcement, a U.S. bank has
"learned" that "it will not receive payment in the ordi-
nary course" under the language of Section 4-212(6) ?26

The outbreak of war or the cancellation of exports might
also have a sudden and drastic effect on currency mar-
kets. Would these be similar dates when a U.S. bank
"learns" critical information about ordinary course pay-
nient? Is simple market fluctuation enough to cause a
bank to "learn" that payment will be non-ordinary? Sec-
tion 4-212(6) seems to inject a critical factual question
into the collection process, one which is extremely dif-
ficult to resolve with any degree of certainty.2 7 This
question alone, regardless of how one might decide the
Deposit Date/Breach Date problem, makes the operation
of Section 4-212(6) most uncertain in application.

Practice Suggestions
Because of these difficulties with Section 4-212(6), it is

suggested that any bank involved with the collection of
foreign exchange instruments should fully utilize the
"freedom of contract" provisions of Article Four2s8 and
include a paragraph in the deposit contract or on deposit
slips or on posted notices (or all three) to make it clear
that foreign exchange fluctuations are at the customer's
risk and that the bank is acting purely as a collecting
agent. Because many U.S. banks frequently receive
foreign currency deposits, it would also be useful to have
such a clause extend to foreign cash deposits as well,

(Continued from page 12)
term of the contract to attempt collection-i.e., the bank
takes "for collection" only under a contract to remit to the
depositor the amount collected, neither more or less than
such amount, the provisional settlement being merely an
estimate of that amount. (2 Hearings 1368-69 (1955)).

After this report was made, there was no revision of §4-
212(6) and the section is still identical to the provisions dis-
cussed in the 1955 Report. Except for the obscure response
by the Permanent Editorial Board to the Oklahoma varia-
tion (see text at note 19, supra) the record seems to be si-
lent on the problems raised by the Commission.

25. See text section entitled, "Practice Suggestions," infra.
26. In the Austin National Bank case, cited supra, note 21, the

devaluation of the Mexican peso was announced on August
30, 1976, four days after the check in question was depos-
ited. The bank did not seek to revoke the credit until Sep-
tember 24, 1976, almost one month later. The court did not
discuss the question of when the bank "learned" that it
would not receive payment "in the ordinary course." Some
of the ramifications of this problem of learning that payment
will not be received "in the ordinary course" were raised
before the New York Law Revision Commission. See note
27, infra.

27. In testimony before the New York Law Revision Commis-
sion in 1954, the following comments were made concern-
ing the question of when a bank "learns" that it will not

pending final exchange. A clause generally in the fol-
lowing form would be appropriate:

Any instrument or other item payable in foreign cur-
rency, or any foreign monies, which may be deposited
with or presented to us are received and accepted by
us only as your agent for their collection and/or ex-
change for U.S. dollars, SUBJECT TO YOUR EX-
CHANGE RISK, and your account is only provision-
ally credited with their current market equivalent in
U.S. dollars. If we receive in exchange an amount of
U.S. dollars LESSER or GREATER than such credit,
your account will be debited or credited for the differ-
ence. If we learn that an item is dishonored or will
otherwise not be paid in the ordinary course, the en-
tire amount of the provisional credit will be revoked.

This clause assumes, of course, that the general de-
posit contract has the further appropriate disclaimers
about ordinary care, agency status and the inability of
the customer to draw against provisional credits.

Another way of handling foreign exchange collections
would be, of course, to refuse the granting of any credit
at all. This method may be useful in some situations, but
customer relations and business judgment may dictate
otherwise in many cases.

If a bank is engaged in a loan transaction which is to
be repaid in foreign currency, a clause might be in-
cluded in the note to contractually establish the date to
be used in calculating foreign exchange values. Choos-
ing a date other than the Breach Date may well not im-
pair negotiability under the provisions of Section 3-106
which permits "with exchange" and "cost of collection"
clauses. Fluctuating exchange rates would seem to fit
within either type of clause.

Another possibility for loan transactions, even those of
a domestic nature, would be a revival of the "gold clause

receive payment "in the ordinary course":

This question of learning that it will not receive pay-
ment in ordinary course has disturbed us quite a bit-in
city collections, collection between clearing houses or
collections in this country, that may not be too much of a
problem but needless to say, any number of collection
items are sent abroad. The Pamphlet of the National
Conference of Commissioners on Uniform State Laws,
replying to criticism of Section 4-212 says (p. 37) that the
mere lapse of time is the giving of that notice. I think the
sentence reads: "When the time has elapsed within
which payment in ordinary course may be received, the
bank has 'learned' that it will not receive payment in or-
dinary course." If that is the correct interpretation of
4-212, it would appear that a bank in handling its collec-
tion items must, when it receives them set up some kind
of a schedule of the ordinary course of collection of that
item, and then, when that time has elapsed, and a reason-
able time thereafter, either notify its customer or return
the item or lose its right to charge back. We submit that
on international collections that is practically impossible.
We know that in some countries they are selling foreign
exchange for collection items today at 180 days forward,
tomorrow it may be 225 days forward. How one estab-
lishes an ordinary course of collection in international
items seems to us to be quite difficult.

28. §4-103 permits wide latitude to a bank to vary the provi-
sions of Article Four by agreement.
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note," perhaps using a gold currency as the measuring
device. The revision of the "Gold Clause Resolution of
1933" now seems to permit such clauses after a long
period of disuse.2

9

Conclusion
The current economic situation is the first time the

Uniform Commercial Code has been tested against the
background of a weakened national and international

29. Public Law 95-147, §7(c) provides, "The joint resolution
entitled 'Joint resolution to assure uniform value to the
coins and currencies of the United States,' approved June 5,
1933 (31 U.S.C. 463), shall not apply to obligations issued

economy. Of necessity, banking law attorneys will be
among the first to encounter the resurrection of foreign
currency problems and to face them under the Commer-
cial Code. It is hoped that this article has provided some
assistance in better understanding how a few of these
problems seem to interact with the Commercial Code.
The author would be interested in hearing from attor-
neys who encounter foreign currency problems under
the Commercial Code and how such problems are being
handled.30 9

on or after the date of enactment of this section." The date
of enactment was October 28, 1977.

30. Correspondence may be addressed to the author at Texas
Tech University; School of Law; Lubbock, Texas 79409.
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