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THIRD-PARTY INTERVENTION: SUCCESSFUL ENTRY
FOR THE UNINVITED

John S. Murray*

Most third-party intervention for negotiation or mediation pur-
poses is performed either by specific invitation from the parties or
under mandatory or at best quasi-involuntary procedures.1 The ac-
tive intermediary offering unsolicited help to disputing parties has
been viewed more as a meddling busy-body to be unceremoniously
shoved aside than as a welcome neutral party bringing hope for a
better settlement process.

Times are changing, however. Courts are having difficulty effec-
tively handling the enormous number of disputes which are gener-
ated each year.2 Courtrooms are recognized as often inappropriate
and inhospitable forums for disputing parties who must rely on good

* Associate Professor, Texas Tech University School of Law. A.B. 1961, Cornell University;

M.A. 1962, Columbia University; J.D. 1968, University of Iowa.
I In cases of mandatory procedures, a third party is forced upon the disputants as an integral

part of the process for resolving the dispute. For example, the Federal Mediation and Concilia-
tion Service (FMCS) may, upon its own motion, enter a labor dispute as a third-party media-
tor, 29 U.S.C. § 173(b) (1976), and the parties are required by law to "participate fully and
promptly" in any meeting called by FMCS, id. § 174(a)(3). In some instances, which I have
called quasi-involuntary, the disputants are not required to participate fully in the mediation,
although they must at least appear for one session. The use of mediation by family courts in
some states provides an example of a recent introduction of this quasi-involuntary method. See
McIsaac, The Family Conciliation Court of Los Angeles County, in ABA SPECIAL CoMsr EE
ON ALTERNATIVE MEANS OF DISPUTE RESOLUTION, ALTERNATIVE MEANS OF FAMILY DISPUTE REso-
LUTION 131 (1982); Orlando, Where and How - Conciliation Courts, in ABA SPECIAL COMMITTEE
ON ALTERNATIVE MEANS OF DISPUTE RESOLUTION, ALTERNATIVE MEANS OF FAMILY DISPUTE REso-
LUTION 111 (1982). In contrast, environmental mediation, another area of substantial growth
during the past decade, has relied largely on voluntary invitation from the parties. See Suss-
kind, Environmental Mediation and the Accountability Problem, 6 VT. L. Rav. 1 (1981). See
generally Rubin, Introduction, in DYNAMICS OF THIRD PARTY INTERvENTION 11-12 (J. Rubin ed.
1981) [hereinafter cited as Rubin, Introduction].

' See generally J. LIEBERMAN, THE LmGIOUS SOCITY (1981); Bok, A Flawed System, HARv.
MAG., May-June 1983, at 38; Burger, Isn't There A Better Way?, 68 A.B.A. J. 274 (1982). But
see Galanter, Reading the Landscape of Disputes: What We Know and Don't Know (And
Think We Know) About Our Allegedly Contentious and Litigious Society, 31 UCLA L. Rzv. 4,
69-71 (1983).
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working relationships in the future.' The public, political leaders, and
sometimes even the disputants themselves are beginning to under-
stand the substantial costs in time, money, emotion and lost opportu-
nities that these continuing conflicts impose on individuals and
society.'

More interest is therefore being focused on a third-party interven-
tion strategy which does not wait for the disputing parties to request
help, but demands that intervenors enter the disputing process on
their own initiative. 5 The goal is to help parties resolve damaging dis-
putes earlier and more wisely, thus avoiding the problems and added
costs of extended conflict. The danger, however, is that the unsolic-
ited offer may have a negative impact on the parties, serving only to
aggravate rather than to heal the wounds of controversy.'

What factors are important to the process of transforming an unso-
licited offer of assistance into a warm invitation to participate? Can
this effort to intervene be accomplished in a way that will enhance
settlement negotiations and encourage the development of a fair and
durable agreement? What considerations would help minimize the
risk of harm to the negotiations should the attempted intervention
not be accepted?

This Article will examine the obstacles confronting the uninvited
third party intervenor in gaining entry to a dispute. The entry pro-
cess begins with the third-party selecting a dispute for possible inter-
vention. The process ends when the parties to the dispute accept the
third party as a mediator or negotiation adviser. Viewed separately,
entry becomes a complex series of events extending over a considera-
ble period of time, in some cases for months or longer. It is often
difficult to fix exactly when entry is effected and mediation begins; in

I Burger, supra note 2, at 274; Folberg, Divorce Mediation - A Workable Alternative, in
ABA SPECIAL COMMITTEE ON ALTERNATIVE MEANS OF DISPUTE RESOLUTION, ALTERNATIVE MEANS

OF FAMILY DISPUTE RESOLUTION 11, 12, 16-20 (1982). But see Nader, Alternatives to the Ameri-
can Judicial System, in No ACCESS To LAW 3 (L. Nader ed. 1980).

4 For a thorough analysis of cost data from 1650 cases, supported by thousands of personal
interviews, see Trubek, Sarat, Felstiner, Kritzer & Grossman, The Costs of Ordinary Litiga-
tion, 31 UCLA L. REV. 72 (1983) [hereinafter cited as Trubek & Grossman]. See also J.
AUERBACH, JUSTICE WITHOUT LAW 9-15 (1983); Burger, supra note 2, at 275-76; Trubek, A
Strategy for Legal Studies: Getting Bok to Work, 33 J. LEGAL EDUC. 586, 589 (1983); N.Y.
Times, June 1, 1983, at Al, col. 2.

1 Several commentators have suggested such third-party intervention. See, e.g., R. FISHER,
INTERNATIONAL MEDIATION 119-20 (1978); H. RAIFA, THE ART AND SCIENCE OF NEGOTIATION 218
(1982); Rubin, Introduction, supra note 1, at 12.

' If third-party contact is premature or perhaps accomplished in a grossly offensive manner,
or if the disputants distrust the third party, the attempted intervention may cause the parties
to remain in dispute longer and with greater intensity than would have otherwise occurred.
Rubin, Introduction, supra note 1, at 3, 37.

[Vol. 48



Alternatives to Litigation

reality, the entry and mediation processes are intertwined. This in-
terrelation between entry and mediation has caused much confusion
in distinguishing between them.'

A first step, therefore, will be to review the factors which have been
recognized as contributing to the effectiveness of third-party assis-
tance during mediation, focusing attention separately on the merits
of the dispute, the disputants themselves, and the characteristics of
third-party intervenors. These factors will then be evaluated with
reference to specific conditions applicable to the entry process.

The next section of the Article will identify some of the elements
of successful entry by using four analytic categories: third-party re-
sources, the substance of the dispute, interpersonal relationships, and
the procedural environment for the intervention. Within these cate-
gories examples of successful and unsuccessful uninvited third-party
interventions illustrate how the principles and procedures of unin-
vited entry work (or do not work) in practice. These examples in-
clude: the mediation activities of Henry Kissinger8 and Alexander
Haig9 during their respective terms as United States Secretary of
State; the recent steps taken by the Contadora group in attempting
to mediate the Central American crisis;10 three case projects of the
Office of Environmental Mediation (OEM) in Seattle;11 and an unso-
licited attempt I made to mediate a community dispute.12 In the con-
cluding section several guidelines will be proposed as a general strat-
egy for the uninvited third party to use in meeting the challenge of

7 For several examples of this confusion, see W. MAGGIOLO, TECHNIQUES OF MEDIATION IN
LABOR DispuTs 14-15 (1971); A. TALBOT, SETTLING THINGS 91 (1983) [hereinafter cited as TAL-
BOT 1983]; Rubin, Integration and Commentary, in DYNAMICS OF THIRD PARTY INTERVENTION
288 (J. Rubin ed. 1981) [hereinafter cited as Rubin, Integration].

6 The focus is on Kissinger's shuttle diplomacy during and after the 1973 Arab-Israeli war.
' The unsuccessful effort by Haig to interject himself into the Argentina-Great Britain dis-

pute over the Falkland (Malvinas) Islands provides an especially rewarding example of entry
problems.

" The Contadora group is composed of four Latin American nations: Colombia, Mexico,
Panama, and Venezuela.

" The case studies are summarized in two books: TALBOT 1983, supra note 7; A. TALBOT,
ENVIRONMENTAL MEDIATION (1981) [hereinafter cited as TALBOT 1981]. All three cases, Inter-
state 90, Portage Island, and Port Townsend Terminal, involved land use or siting decisions
for facilities of community importance. In each one OEM was invited to mediate the dispute by
someone other than the locally disputing parties.

12 Lubbock, Texas was being sued by its minority residents for alleged discrimination in re-
taining at-large voting for its city council members rather than changing to single-member dis-
tricts. In April 1983, the minorities won their case in federal district court. After much debate
the city decided to appeal, a decision which caused substantial popular discontent. I made a
brief and unsuccessful attempt to help the parties resolve the problems in April and May of
1983.
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entry.

I. FACTORS CONTRIBUTING TO EFFECTIVE PERFORMANCE AS A

MEDIATOR

There has been much written about the nature of third-party in-
tervention, especially the factors which contribute to its effectiveness
in helping parties resolve their differences."8 Little attention, how-
ever, has been given to the uninvited intervenor. One can only specu-
late as to the causes for this oversight - perhaps because it is so
infrequently encountered and often unsuccessful (especially in the in-
ternational field), or possibly because it is not considered concep-
tually compatible with the importance that traditional mediation
theory places on voluntary action by the parties. For whatever rea-
sons, the process of gaining a place at the negotiation table has been
perceived as identical to, or at least indistinguishable from, the con-
ditions required for effective performance as an accepted mediator.1

The elements of effectiveness as an acting mediator are certainly
relevant to the entry process, but the degree of this relevance should
be more carefully assessed. For our purposes, the important determi-
nants of mediator effectiveness can be discussed within the general
categories of (a) the substance and maturity of the dispute, (b) the
interrelationships of the disputing parties, and (c) the characteristics
and timing of the intervening third party.

A. The Substance and Maturity of the Dispute

There are several characteristics of the dispute itself which con-
tribute to mediator effectiveness in resolving conflict. First, the dis-
pute should be mature in the sense of being well-defined, with all the

"8 At least five major subject areas have developed traditions supporting third-party assis-
tance: (a) labor-management relations, see W. SIMKIN, MEDIATION AND THE DYNAMICS OF COL-

LECTIVE BARGAINING (1971); W. MAGGIOLO, supra note 7; (b) international, see R. FISHER, supra
note 5; 0. YOUNG, THE INTERMEDIARIES (1967); (C) family law, see R. COULSON, FIGHTING FAIR!
(1983); 0. COOGLER, STRUCTURED MEDIATION IN DIVORCE SETTLEMENT (1978); (d) environmental
law, see M. WHEELER & L. BACON, ENVIRONMENTAL DISPUTE RESOLUTION (1984); Susskind,
supra note 1; and (e) neighborhood justice, see D. McGILLIS, NEIGHBORHOOD JUSTICE CENTERS
(1977). Social psychology as a discipline has to a large degree led other professions in the so-
phistication of its research and theory. See generally NEGOTIATIONS (D. Druckman ed. 1977); J.
RUBIN & B. BROWN, THE SOCIAL PSYCHOLOGY OF BARGAINING AND NEGOTIATION (1975).

14 See TALBOT 1981, supra note 11, at 20; H. RAIFFA, supra note 5, at 218; Rubin, Introduc-
tion, supra note 1, at 11. See generally 0. YOUNG, supra note 13, at 34-77.
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interests and parties known and represented. 1 By having a well-
defined problem as the focus, it is easier to identify all the interests
involved and the parties who would be likely participants. If any in-
terest is unrecognized during the negotiations, the possibility exists
that the settlement, if it comes at all, will meet resistance during im-
plementation."6 To the extent that the absent interest or party is sig-
nificant, the chance that such difficulty will disrupt the settlement
process becomes greater. This consideration has application not only
in the multiparty public disputes area, such as with environmental
issues, but it can also be felt in the more traditional two-party areas.
For example, a divorce settlement negotiation between husband and
wife can be easily destabilized by competing interests and actions of
older children or of the couple's parents.1 7 Labor contract negotia-
tions can be altered by the interests of rank and file members, com-
pany middle managers, stockholders, local community leaders or the
public."8

Second, the dispute should be mature in the sense that the parties
have arrived at a stalemate on the substantive issues."9 After each
party has extracted from the other all the concessions reasonably to
be expected, there still may be no agreement. The parties are there-
fore at an impasse, perhaps searching for some way to expand the
negotiation situation - to change the status quo to encourage settle-
ment without necessarily making additional concessions.

Third, the type of stalemate is also an important factor. If it re-
sults from a breakdown in the negotiation process, the chances for
effective mediation increase.20 If the impasse results from differences
in the basic principles of the parties, third-party assistance is much
less effective.2 '

Finally, the dispute should contain a reasonable number of ele-

15 TALBOT 1981, supra note 11, at 20.
' See TALBOT 19S3, supra note 7, at 95-96 (omission of environmental groups at the table

during a dispute involving the location of an interstate highway extension altered the outcome
but did not altogether preclude a successful negotiation). See also Susakind, supra note 1, at 38.

" In fact, the children may be represented by a guardian ad litem who can significantly
affect the negotiation process. See generally Note, Lawyering for the Child: Principles of Rep-
resentation in Custody and Visitation Disputes Arising from Divorce, 87 YALE L. J. 1126
(1978).

Is See generally W. SIMKN, supra note 13, at 137-57.
10 TALBOT 1983, supra note 7, at 99; Pruitt, Kissinger as a Traditional Mediator with Power,

in DYNAMICS OF THIRD PARTY INTERVENTION 140-41 (J. Rubin ed. 1981); Zartman, Explaining
Disengagement, in DYAMIcs OF THID PARTY INTERVENTION 148-49 (J. Rubin ed. 1981).

'0 Kochan, Step-by-Step in the Middle East from the Perspective of the Labor Mediation
Process, in DYNAMICS OF THIRD PARTY INTERVENTION 124-25 (J. Rubin ed. 1981).

21 Id.
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ments of common interest to balance the elements in conflict.22 There
must be some basis for expecting cooperative behavior from the
parties.

B. Interrelationship of the Disputing Parties

A key factor contributing to mediator effectiveness is a well-
defined dispute with all parties and interests known and repre-
sented.23 The relationship among these parties, within the context of
the dispute, creates several considerations important to a successful
intervention.

For a third-party intervenor to make a contribution, the parties
should perceive an urgent need to resolve their dispute. Mediators
frequently look for a substantial and imminent deadline to create
this urgent need.24 The traditional time for intervention in labor con-
tract negotiations is just before a strike deadline.2 5 The unpleasant-
ness of a possible strike usually generates a strong desire for settle-
ment in both parties. Perhaps due to a natural human tendency to
procrastinate, parties (and their lawyers) do not evaluate in sufficient
detail the costs or benefits of possible settlement options until the
prospect of no agreement (the strike or the trial) approaches. The
benefit derived from such a delayed settlement is frequently counter-
balanced by the imposing costs of the delay.2

It is not enough that this need to settle be urgent; it must be per-
ceived as such by the parties to the dispute.2 There is no hiding an
impending strike or a court trial, and therefore those deadlines are

" Hopmann & Druckman, Henry Kissinger as Strategist and Tactician in the Middle East
Negotiations, in DYNAMICS OF THIRD PARTY INTERVENTION 206-09 (J. Rubin ed. 1981). One of
the most important common interests shared by the parties in the 1973 Mideast crisis was "the
shared desire to avoid a renewed and prolonged regional war." Id. at 207.

,S See supra notes 15-18 and accompanying text.
" Kochan, supra note 20, at 125. Cf. Rubin, Introduction, supra note 1, at 34-37 (general

discussion of increasing motivation for reaching an agreement).
"B See W. SIMKIN, supra note 13, at 115-17; Kochan, supra note 20, at 125.
" See N.Y. Times, June 1, 1983, at 1. Too many cases are settled on the courthouse steps.

Delay can create many costs, including increased attorney's fees and expenses, added court
costs, loss in the value of money over time, reduced purchasing power of the final dollar
amount, and increased tension, anger, frustration, and perhaps bitterness resulting from the
extra months of argument. If the parties must work together in the future, this emotional cost,
although more intangible than dollars, can be very damaging. If no future contact is planned,
this cost can still cause substantial personal trauma. The more important the question at issue,
the greater the impact of emotional cost in the lives of the parties. See generally Trubek &
Grossman, supra note 4, at 72, 119-21.

'7 Kochan, supra note 20, at 125; Rubin, Introduction, supra note 1, at 34-37.
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often cited as the most effective means of bringing about settle-
ment."s Not surprisingly, the individual need of one party which has
gone unrecognized by the other parties to the dispute is generally a
less effective catalyst for producing a settlement.

The need for settlement may also be felt in different degrees by
each of the parties, depending upon how costly the option of no
agreement is and the timing of the imposition of those costs. Yet, as
each party's need for settlement becomes more urgent and more
widely known, the conditions become more favorable for an
agreement.

The relative balance of power among the parties is a significant
factor in a successful mediation. 9 The power balance need not be
equal, but there should be a reasonable balance among the parties so
that one cannot dominate the negotiations or dictate the agreement.
The power relationship must be defined specifically in relation to the
issues in dispute and not as a comparison of the respective parties'
general powers to demand compliance or to cause harm. For example,
the United States was unable to turn its superior wealth, organiza-
tion and military power into a relevant bargaining factor in its nego-
tiations with a chaotic revolutionary government in Iran for the re-
turn of diplomatic hostages.80

There is considerable difference of opinion about the nature of ne-
gotiation power.3 1 This divergence of opinion suggests that there may
be great difficulty in accurately evaluating the balance of power

28 This is the main reason why many practitioners prefer to have mediation used in conjunc-

tion with litigation. See TALBOT 1983, supra note 7, at 97-98.
'" 0. YOUNG, supra note 13, at 43-45; TALBOT 1981, supra note 11, at 20; Pruitt, supra note

19, at 140-41; Bobrow, The Perspective of Great Power Foreign Policy: Steps in Context, in
DYNAmICS OF THIRD PARTY INTERVENTION 189 (J. Rubin ed. 1981). Pruitt identifies the close
relationship between a relatively equal balance of power among parties and the existence of a
stalemate. Id.

8o See generally P. SALINGER, AmERICA HELD HOSTAGE (1981). A hypothetical, yet realistic
example from the domestic arena may help illustrate the impotence of a party's general power
when unrelated to the facts of a dispute. The overwhelming financial resources and political
influence of a billion dollar corporation may be of little use in persuading a retired school-
teacher to sell her family acreage where she planned to live out her remaining years.

31 See C. KAPRASs, THE NEGOTIATING GAME 56-64 (1970) (nine sources of strength that con-
tribute to the ability of a negotiator to influence the behavior of an opponent: rewards, punish-
ment, legitimacy, commitment, knowledge, competition, uncertainty and courage, time and ef-
fort, and bargaining skill); T. SCHELLING, THE STRATEGY OF CONFLIcr, 22-28 (1960) (bargaining
power defined in terms of the power to bind oneself-to make a self-commitment that is irrevo-
cable); Fisher, Negotiating Power: Getting and Using Influence, 27 AM. BEHAVIORAL SCIENTIST
149 (1983) (six useful elements of bargaining power include knowledge and skill, good relation-
ship, good alternative to negotiated agreement, good options on the table, legitimacy, and com-
mitment in both the positive and negative sense).
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within a dispute.8' Nevertheless, this situation does not appear to de-
ter practitioners and academics alike from pointing to a roughly
equivalent power balance as a determinant of effectiveness in third-
party mediation. 8

C. Characteristics of the Mediator

There are a number of characteristics of the mediator which con-
tribute to the effectiveness of an intervention, including such quali-
ties as knowledge, impartiality, motivation, acceptability, and timing.
A mediator should be recognized by the disputing parties as having
the level of knowledge and skill appropriate to the particular dis-
pute. 4 This special knowledge and ability can be in the subject mat-
ter of the dispute, in the process of resolving disputes generally, or in
both,8" but it must be perceived as relevant by the parties them-
selves. A mediator's knowledge and ability is of course instrumental
in identifying, or helping the parties to identify, the issues of impor-
tance in the dispute and establishing a positive structure for conflict
resolution.

A second characteristic required for effective mediation is often de-
scribed as impartiality.8 " Some mediations can be successful, how-
ever, where the mediator has either a stake in the dispute itself or an
established link to one of the parties.8 7 Therefore, what may be re-
quired is really a combination of honesty, objectivity and fairness as
opposed to impartiality.8 8 Such a reputation for integrity may not re-

* See Sheehan, How Kissinger Did It: Step-By-Step in the Middle East, in DYNAMICS OF

THIRD PARTY INRENwrIoN 88, 90-91 (J. Rubin ed. 1981) (Kissinger's error in assessing the
importance and power of Syria's Assad).

" See TALBOT 1981, supra note 11, at 20, in which the author quotes a leading environmental
mediator, Gerald Cormick, as saying that a balance of power among the protagonists is a pre-
condition for effective mediation. See also 0. YOUNG, supra note 13, at 43-44; Nader, Resolving
Disputes in a Democratic Society, CRNTR MAO., Sept.-Oct. 1983, at 54.

" J. RUBIN & B. BROWN, supra note 13, at 61-64. See Rubin, Introduction, supra note 1, at
40-41, in which the author discusses the curvilinear nature of this characteristic. "[T]hird party
competence and expertise are clearly desirable traits, although as a third party's perceived com-
petence and expertise continue to increase beyond a certain point, that party may be viewed by
the disputants as too capable or expert . . . ." Id. at 41. See also Fisher, Playing the Wrong
Game? in DYNAMICS OF THIRD PARTY INTERvENTION 97 (J. Rubin ed. 1981).

" Fisher, supra note 31, at 153-55.
See H. RAU'FA, supra note 5, at 8; TALBOT 1981, supra note 11, at 20; W. SIMKIN, supra

note 13, at 53; 0. YOUNG, supra note 13, at 81-82; Rubin, Introduction, supra note 1, at 12-13,
40-41.

"7 Fisher, supra note 34, at 97; Young, The Analysis of Bargaining: Problems and Prospects,
in BARGAINING 406-07 (0. Young ed. 1975).

Rubin, Integration, supra note 7, at 290.
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quire impartiality, but it does include the expectation of an indepen-
dence from any entity or individual who is committed to a particular
settlement outcome.3 9

Proper motivation is important to effective intervention. The me-
diator must be committed to the voluntary dispute resolution pro-
cess.40 A mediator who prefers avoidance, adjudication, or violence to
voluntary negotiation will have difficulty in performing a mediating
function under normal intervention conditions. The parties will sense
the mediator's reluctance to seek a peaceful accommodation and will
find that person unacceptable. In addition, the mediator should be
interested in and concerned with the general welfare of the parties."1

This interest will be reflected in the understanding shown for each
party's situation and in the development of individual rapport with
all parties.

A mediator should be acceptable to the disputing parties on a per-
sonal basis in order to maximize the effectiveness of intervention. 2

The factors that make up personal acceptability are subjective and
include such attributes as pleasant personality, attractive appearance
and a pleasing balance of humor and seriousness.43

Finally, the timing of a mediation is crucial to the effectiveness of
an intervention. An optimal time for mediation activity has been
identified as the moment at which the parties are most strongly in-
terested in or motivated toward settlement.4" This point of high in-
terest has been variously defined as the moment of stalemate or im-
passe (the parties do not reasonably expect any further
concessions)," the point when the parties are flexible in their posi-
tions on the issues,47 or the time when the parties have a full under-
standing of the costs of no agreement. 48 The successful mediator has

39 0. YOUNG, supra note 13, at 82-83; Bobrow, supra note 29, at 188.

40 See W. SIMKIN, supra note 13, at 29-31, 53. See also Fisher, supra note 34, at 97.

" See W. SIMKIN, supra note 13, at 31-32, 53; Rubin, Introduction, supra note 1, at 40;
Pruitt, supra note 19, at 141.

42 See Fisher, supra note 34, at 97. Kochan, supra note 20, at 124.
48 See Kochan, supra note 20, at 124; Pruitt, supra note 19, at 141-42.
44 See W. MAGGIOLO, supra note 7, at 14-15; Rubin, Introduction, supra note 1, at 37-39;

Rubin, Integration, supra note 7, at 288.
45 See Kochan, supra note 20, at 125; Pruitt, supra note 19, at 140; Rubin, Integration,

supra note 7, at 288.
40 See W. MAGGIOLO, supra note 7, at 14-15; Pruitt, supra note 19, at 140-41; Zartman, supra

note 19, at 148-52; Rubin, Integration, supra note 7, at 288.
47 See E. JACKSON, MEETING OF MINDS 137 (1952).
48 See generally R. FISHER &. W. URY, GErING TO YES 101-11 (1981) (discussing the impor-

tance to the negotiator of developing an accurate evaluation of the best alternative to a negoti-
ated agreement).
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the ability to sense the moment of high interest and utilize it to the
parties' advantage in reaching a settlement.

This interest that parties should have in voluntary settlement is
generally thought to be determined by the motivations of the par-
ties.49 "Interest" can also be defined, however, in terms which are
more independently and objectively discernible (i.e., what underlying
interests of the parties are promoted by a negotiated settlement).50
Using the latter definition of interest facilitates the mediator's timing
decisions by allowing him or her to base such decisions on the results
of an assessment of the objective interests of the parties and not on a
guess about each party's subjective motivation toward settlement.

II. EVALUATION OF THE EFFECTIVE MEDIATOR MODEL

The effective mediator model described in the prior section focuses
on mediation activity. The mediator's entry to the dispute is either
taken as given or assumed to be an indistinguishable part of the re-
sulting mediation. There is no question that the elements which en-
hance mediator effectiveness at the table are important considera-
tions for the intervenor during entry. The central issue is whether
those elements are sufficient to explain the success or failure of the
entry process, or whether other factors are crucial to entry decisions.

There is a surface symmetry in the notion that the elements which
favor the eventual success of a mediation must be prerequisites for
successful entry. That notion, however, is based on the assumption
that each of these elements remains unchanged during entry. That
assumption is not supported by experience and analysis. By the mere
act of seeking entry to a dispute, a third party can and probably will
affect most of the elements listed as important for effective media-
tion, making them either more or less favorable for eventual effec-
tiveness at the table. If the intervenor's actions during entry can cre-
ate, alter or maintain the factors important to the effective mediator
model, it is obvious that they cannot serve as prerequisites for the
start of entry. A review of the factors enumerated for effective media-
tion should demonstrate this interactive effect.

"' See supra note 45 and accompanying text.
60 See R. FISHER & W. URY, supra note 48, at 11, 41-57 (1981). Some identifiable underlying

interests may favor settlement; others may serve as reasons for litigation, self-help, or a contin-
uation of the status quo.
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A. Intervenor Characteristics

The personal characteristics of the intervenor as perceived by the
disputing parties appear to be subject to considerable development
and change as the entry attempt progresses. The reputation for im-
partiality or integrity will undoubtedly be based in large part upon
the actions of the uninvited intervenor during the entry process.
Most disputing parties will be watchful, if not actively skeptical, of a
third party who appears without invitation. A prior reputation in
other areas or among other disputants will only partially assuage
these natural doubts. A reputation for honesty, objectivity and fair-
ness will normally be built during the initial contacts between the
intervenor and the parties.5 1 This perception of integrity, therefore,
would appear to be an objective of the entry process, not a prerequi-
site. The intervenor must certainly have basic qualities of fairness
and honesty and should not be an avowed party in interest. Never-
theless, the trust and confidence of the parties in the intervenor's in-
tegrity will depend primarily on activities during entry rather than
on such inherent characteristics.

The intervenor's choice of timing for entry is even more subject to
variation. It must be remembered that this discussion concerns unso-
licited intervention and not requests for third-party assistance from
disputing parties themselves. First, for the uninvited intervenor who
is also unknown to the parties (or at least unknown in the capacity of
a third-party mediator), there is a period of time necessary to become
known personally and to be accepted by the parties.52 This entry pe-
riod should occur prior to any optimal moment for mediation or the
opportunity of that moment may be lost in the confusion created by
the hasty entry of an uninvited intervenor. This consideration, how-
ever, might not present the same obstacle in cases where the inter-
venor, although uninvited, is already known and recognized as an ef-
fective third party."3 Such an intervenor may be able to overcome
natural party resistance easily and become the accepted mediator
without delay. Second, the optimal time for mediation depends
partly on the parties' underlying interests. The intervenor can and
probably should affect these interests during the process of securing

"1 See 0. YOUNG, supra note 13, at 81-82. Although Young does not explicitly discuss the

entry process, he does talk about ways in which a "potential intervenor might take steps to
demonstrate convincingly" its subjective impartiality. Id. at 82.

52 Kochan, supra note 20, at 124. This introduction phase is especially noticeable in the Port
Townsend Terminal case study. See TALBOT 1983, supra note 7, at 85.

58 Kochan, supra note 20, at 124.
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entry. 4 Underlying interests" are often not fully recognized as such
by the parties themselves, nor are they particularly inflexible in many
cases. The skillful intervenor can use this knowledge to help the par-
ties accelerate the optimal time for mediation. The entry process also
gives an intervenor the opportunity to build and balance motivation
toward settlement among the parties.5 6 Third, an intervenor needs
considerable information about the disputing parties and their dis-
agreements in order to identify their interests, develop and evaluate
possible mediation strategies, and understand when the optimal mo-
ment exists for a settlement. To acquire this information, an unin-
vited intervenor will often have to ask questions of the parties them-
selves and, therefore, must begin the entry process.

A prospective mediator should have a firm preference for the nego-
tiation or mediation process over the courts or individual self-help
measures. This commitment should be unchangeable over time, and
therefore would serve as a prerequisite for both entry and mediation.
Once into the entry process, however, an intervenor may discover in-
formation suggesting that the disputants would be better served by
the judicial process rather than by further negotiation. Such a con-
clusion may not alter the third party's underlying preference for ne-
gotiated solution; but for the disputants, the intervenor's motivation
would be inconsistent with the mediator's role. Such an intervention
may not get past the entry stage, but the intervenor may have never-
theless made a significant contribution by bringing the need for adju-
dication to the attention of the parties. Often an entry attempt would
be required before such a situation could become diagnosable.

Finally, the personal acceptability of an intervenor is largely un-
measurable without evaluating it during the entry period. Since it is
so subjective, the intervenor's actions during entry will no doubt de-
termine the parties' responses."

B. Disputant Relationships

Interrelationships among the parties can also be affected, some-
times substantially, by the entrance of an uninvited third party 58

" See Rubin, Introduction, supra note 1, at 34-37.
" Reference is made to "interests" in the more objective sense, see supra note 50 and accom-

panying text.
51 See Rubin, Introduction, supra note 1, at 34-37.
67 See Kressel, Kissinger in the Middle East: An Exploratory Analysis of Role Strain in

International Mediation, in DYNAMICS OF THIRD PARTY INTERVENTION 244 (J. Rubin ed. 1981).
51 See Young, supra note 37, at 407. This is a major element of the danger raised by the
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The appearance of an intervenor can increase the parties' motivation
toward settlement. The mere presence of a neutral party at the table
sometimes encourages the disputants to take steps that are more fair-
minded and legitimate than those taken during face-to-face negotia-
tion. Nevertheless, this favorable effect is not guaranteed. A potential
intervenor may create heightened conflict because of the impact he or
she has on the substance of the dispute.

During the entry process an uninvited intervenor should be able to
affect the relationship factors which are recognized as being impor-
tant to effective mediation. 59 Parties may not have identified certain
costs which might be imposed if no agreement is reached, or they
may not have estimated accurately those costs which they did not
recognize. An intervening third party has an opportunity during the
entry period to draw attention to these factors and to increase the
urgency with which the parties view their need to reach agreement.
The intervenor can also redirect communications in such a way that
the relationship obstacles to settlement are reduced or eliminated.10

In addition, the relative balance of power among the disputing par-
ties is a variable open to influence by an intervenor. A third party
may affect that balance solely by his or her presence, although such
an impact presumes substantial power on the part of the intervenor
and is not often found among uninvited mediators. 61 The elusive na-
ture of the concept of bargaining power adds not only to the likeli-
hood that the intervenor may affect a balance among the disputing
parties but also to the probability that the parties either will be un-
certain about the existing power balance or will misjudge the relative
power held by each." In the process of gaining entry, the intervenor
therefore has opportunities to correct or otherwise alter the parties'
perceptions of their power balance. An equitable balance of power
among disputants may be an important factor in effective mediation,

intervention of uninvited mediators. See Rubin, Introduction, supra note 1, at 12, 37-39.
See generally supra notes 24-32.

o See Rubin, Introduction, supra note 1, at 20-23 (general description of modifying the com-
munication structure within a setting of negotiation); Pruitt, supra note 19, at 137 (example of
Kissinger separating the bargainers and shuttling between them as messenger); Rubin, Integra-
tion, supra note 7, at 285 (using the Kissinger example to discuss mediator efforts to improve
communication).

" One prominent exception was Secretary of State Kissinger's presence as a mediator "with
muscle" in the 1973 Mideast dispute. See Straus, Kissinger and the Management of Complex-
ity: An Attempt that Failed, in DYNAMICS OF THIRD PARTY INTERVENTION 257-65 (J. Rubin ed.
1981). Rubin and Brown also discuss the importance of authority in third-party intervention
situations in influencing parties toward settlement. J. RUBIN & B. BROWN, supra note 13, at 59-
60.

02 See supra notes 29-33.
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but it is certainly not invariable over time. It should not stand as a
prerequisite to entry for a skillful third party.

C. Dispute Substance

The merits of the dispute would at first appear to be relatively im-
mune from influence by a third party during the entry process. The
dispute itself, the parties who might be interested in the dispute, and
even the parties' underlying interests would seem to be determined
before the intervenor arrives. On closer inspection, however, even
these factors can be changed during the intervenor's entry.

One of the typical elements of an active dispute is a highly emo-
tional and confrontational attitude among participants. Such an atti-
tude often tends to narrow or limit the parties' vision of the dispute
and its possible solutions." During entry, an intervenor can bring a
more objective viewpoint and can therefore be instrumental in the
parties' understanding of the nature and extent of their own dis-
pute."6 Additional parties, essential to settlement of the full contro-
versy, might then become visible. The intervenor may also help the
parties recognize the elements of a stalemate which might generate
interest in expanding the negotiation process. These misperceptions
of the parties may not be visible even to a skillful intervenor until
after the entry process has begun. Both common and divergent inter-
ests among the parties are difficult to identify from outside the dis-
pute. After discovering the problem, an intervenor may be able to
shape the parties' perception of the dispute in a way that increases
the chances for settlement.

In summary, the entry of an uninvited intervenor may alter the
elements that form the basis for an effective mediation. Those ele-
ments, therefore, while remaining important to the mediation pro-
cess, cannot be prerequisites for an entry attempt. Separate factors
must be involved. They need to be identified by an independent as-
sessment of the entry process itself.

*8 See R. FISHER & W. URY, supra note 48, at 12, 59-62.

64 See R. FISHER, supra note 5, at 61-68.

" The process may be expanded by including new parties or bringing in new issues, re-
sources, or methods of analysis. All too often the parties do not focus on the process of negotia-
tions and therefore may have confused a process-oriented impasse with one based on principle.
See R. FISHER & W. URY, supra note 48, at 10; Rubin, Introduction, supra note 1, at 28-37.
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III. ELEMENTS OF SUCCESSFUL ENTRY FOR THE UNINVITED

If the characteristics which help determine the effectiveness of a
subsequent mediation do not control the entry decision, other factors
must. How can an uninvited third party prepare for the act of inter-
vening? When is the best time to contact the parties? Are there spe-
cific elements of a dispute which might require different third-party
activity?

The best way to answer these questions is to look closely at exam-
ples of uninvited intervention attempts. While there are probably nu-
merous interventions by uninvited third parties, few have been fully
documented, and none has been studied from the perspective of the
entry process. Several prominent interventions, however, serve as ex-
amples for analysis: in the international arena, Henry Kissinger's un-
invited entry in the 1973 Middle East war,"6 Alexander Haig's entry
into the 1982 Falkland (Malvinas) Islands crisis,6 7 and the current
attempts by the Contadora Group to intervene in the continuing
Central American crisis;68 in the domestic arena, three natural re-
source disputes handled by the Office of Environmental Mediation
(OEM) of Seattle during the 1970's;69 and a recent intervention at-

" For the details and comment on Kissinger's activity during his mideast shuttle diplomacy,
reliance has been placed primarily on the analysis done by the many contributors to DYNAMICS
OF THIRD PARTY INTERVENTION (J. Rubin ed. 1981). For those who do not fully recall Kissinger's
frenetic schedule from 1973-1975, citation to the specifics has been made, either in the text or
the footnotes, as those activities become relevant to this discussion.

" Information regarding Haig's travels has largely been gleaned from the thorough coverage
of the New York Times and the Christian Science Monitor, from April to June of 1982. In
addition, the June and October issues of the 1982 Department of State Bulletin contained ex-
tensive articles on Haig's travels and the activities of major interested parties. References to
specific details of this mediation attempt will be made as they become relevant to the
discussion.

48 Articles appearing in the New York Times and the Christian Science Monitor, from Janu-
ary, 1983 to date, have been used as the basic sources of information on this effort by Mexico,
Panama, Colombia and Venezuela to play a mediative role. The reader may be familiar with
most of the details because of the recent and continuing nature of this effort, and specifics will
be cited where relevant to the discussion.

" The author has relied exclusively on TALBOT 1983, supra note 7, and TALBOT 1981, supra
note 11, for an understanding of these case studies. OEM, which became an institute when it
severed its connection with the University of Washington in the late 1970's, has recently
changed its name to The Institute for Mediation. The first case study (Interstate 90) involved
the location of an interstate highway extension in the greater Seattle area; the second (Portage
Island), was an effort to develop access to an Indian-owned island which was to be sold to a
community for public park purposes; and the third (Port Townsend Terminal), concerned the
siting of a new ferry boat terminal within the downtown of a small, self-contained Washington
community. The invitation for OEM to enter each of these disputes came not from the local
parties, but from a supervisory governmental agency at the state or national level. The agencies
were not as interested in what solution was agreed upon as they were that a solution be found
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tempt I made in a dispute between Lubbock, Texas and its minority
residents. 0

These specific international and domestic examples can be useful
in viewing the entry decision and process. The variables are best ana-
lyzed within four separate categories: (a) third-party resources, (b)
the substance of the dispute, (c) interpersonal relationships, and (d)
procedural factors.

A. Third Party Resources

The type and quality of resources available to a third party can
make a significant impact on the ultimate success of entry. Five dis-
tinct resources are important: skill and experience in mediation; staff
and time resources available for the dispute; the opportunities for ac-
cess to the disputing parties; reputation for honesty, objectivity and
fairness; and the extent of personal stake that the intervenor has in
the dispute.

1. Skill and Experience

The third party must be skilled in the process of negotiation or
mediation relevant to the targeted dispute. He or she must also be
perceived by the parties as having this requisite skill. To a certain
extent this factor is the same as that discussed under the effective
mediator model,71 but it is important to understand that both the
skill (to a limited extent) and the perception of that skill can be built
during the entry process. These elements depend largely on personal
factors which are difficult to measure. An alert third party develops
the capacity to build his or her skill and measure its recognition dur-
ing the entry period.

The good reputation which OEM mediators had developed prior to
the three mediation examples used in this Article was the primary
reason for the initial contact and request for assistance by the super-

within a short time. If the local disputants could not agree within that time schedule, they
would have to live with whatever decision the supervisory agency would make. While the agen-
cies had been encouraging, and even threatening, the disputing parties to come to agreement,
the locals were no closer to a solution in any one of the three cases than they were when the
disputes had developed. As the details of OEM activity become relevant to the discussion, they
will be cited either in the text or the footnotes in order to assist the reader in understanding
the arguments being made.

70 See supra note 12.
71 See supra notes 34-35 and accompanying text.
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vening governmental agency, but the recognition of that reputation
was limited to the inviters.7 ' The active disputants were much less
informed or impressed. A solid reputation for skill in mediation was
built by the OEM intervenors by taking proper and acceptable action
during the initial meetings with the partiess.7  Kissinger's image as a
skillful negotiator certainly preceded his meetings with Egypt's Presi-
dent Anwar Sadat and Syria's President Hafez al-Assad. His entry
into the conflict was helped considerably by his reputation for being
responsive, understanding, and tough-minded. Kissinger's first meet-
ings with Sadat and Assad reinforced and personalized this reputa-
tion. 4 Similarly, Haig arrived on the Falkland's (Malvinas') scene
with good credentials as a negotiator, having worked with Kissinger
in the mid-1970's. Furthermore, he was able to tap the competence
and experience of the State Department staff. Nevertheless, despite
the many hours of personal contact during the initial three weeks of
shuttle diplomacy, Haig apparently failed to convince the parties of
his skill as a mediator.

Access to the parties, which will be discussed latere76 may be
granted on general reputation alone, but the decision to accept the
intervenor as a third party is based on a recognition that he or she
has the specific skills and experience which are relevant to the resolu-
tion process of that dispute. The entry attempts of the two secretar-
ies of state serve as examples that this recognition of relevant skill
and experience is built more upon the intellectual effort that the me-
diator brings to the parties and to the dispute than upon the position
held, organization represented, or prior reputation achieved.

Is In all three cases the OEM intervenors were met by wariness, skepticism and some degree
of hostility on the part of the disputing parties. See TALBoT 1983, supra note 7, at 31 (Inter-
state 90), 58 (Portage Island), 84-85 (Port Townsend). See also TAxLBoT 1981, supra note 11, at
20, 7-8, 35-36.

73 See TALaso 1983, supra note 7, at 31-33, 59-61, 85-86; TALBoT 1981, supra note 11, at 20-
22, 8-10, 36-38.

7" With respect to Kissinger and Sadat, the two witty, bright, ambitious, and power-respect-
ing men quickly developed a strong personal friendship. See Sheehan, supra note 32, at 52-54.
An equivalent personal respect developed between Kissinger and Assad. Id. at 61-63.

70 The reports of Haig's statements and suggestions in the negotiation sessions lend credence
to the view that Haig was not skillful as a mediator. He often expressed frustration by closing
his folder, with the announcement, "I can't do more," only to reopen talks moments later. N.Y.
Times, April 21, 1982, at A14, col. 3. His demeanor often took on a pleading note as he fre-
quently told the parties: "Do you know what this means? It means war. Do you know what war
means? We have to try to avoid it by all means." Id. See also ECONoMisT, April 17, 1982, at 19;
N.Y. Times, April 19, 1982 at Al, col. 6.

7° See infra notes 83-90 and accompanying text.
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2. Staff and Time Resources

An intervenor's staff resources and available time appear to be im-
portant factors in his or her eventual acceptance or rejection by the
parties. These resources should be carefully evaluated before at-
tempting entry. The needs of each dispute are different; the inter-
venor should, therefore, make a separate assessment of the probable
third-party services required and the staff and time resources needed
to provide those services.

Haig was clearly under substantial time constraints in his at-
tempted intervention in the Falkland's (Malvinas') controversy. 77 At
the time of his initial contact with the parties, his position as a medi-
ator was known to be viable only for a short time, extending from the
Argentine invasion until the British forces came within fighting dis-
tance of the occupied islands (in reality, three weeks). Everyone pre-
dicted that when the two forces collided, the pressures within the
American political structure would force the United States to side
with Great Britain, thereby destroying the possibility of Haig's suc-
cess in a mediating role. Although time deadlines sometimes do help
parties accept third-party assistance, this deadline disrupted the neu-
tral or impartial quality of the third-party action. Haig was unable to
use the deadline in a positive way, and the passing days served only
to erode his mediating role.s In this instance, the time constraint
made entry more difficult to accomplish.

The Lubbock case is another example of the destructive effect of
time deadlines. Again in this case, the constraints were on the third
party. The time of my attempted entry occurred at the end of the
University semester and four weeks before I was to begin a three-
month job out-of-state. Ten days after my first contact with the par-
ties, a newspaper editorial was printed which generated a heated ver-
bal exchange between influential community representatives on both
sides. These arguments caused a complete breakdown in communica-
tion and trust among the parties which lasted for two weeks. Without
any continuing staff resources and facing a travel deadline of my own
choosing, I was unable to survive the delay as a viable mediating
force. Such emotional flare-ups and resulting delays are natural in
controversial disputes and must be expected by intervenors. This ex-
ample shows how third-party personnel limitations can often be criti-

71 See generally DEP'T ST. BULL., June 1982, at 81-89; DEP'T ST. BULL., Oct. 1982, at 83-85;
ECONOMIST, April 17, 1982, at 19.

78 ECONOMIST, April 17, 1982, at 19; Markham, Haig's Weak Cards, N.Y. Times, April 19,

1982, at Al, col. 4.
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cal factors in the entry process.
OEM intervenors properly assessed the staff needs of each of the

three mediations they were involved in and were thus able to respond
flexibly to the usual unplanned events.7 Nevertheless, the time and
staff demands of the Portage Island dispute, because of the many
meetings and long commute, severely strained the personnel re-
sources available to OEM.80 Even Kissinger found that the distance
and time demands of the Mideast dispute were a continual and sub-
stantial limitation on his service as mediator.8 " The concentrated ef-
fort he put into securing entry established a standard of commitment
to the dispute which no American Secretary of State could long
maintain, despite the sizable staff resources he made available to the
process. 8 2 The expectations of the parties raised by Kissinger's entry
process, created heavy demands as the mediation progressed.

An important question must be raised at this point: Who is going
to pay for the services and expenses of the third party? The answer
to that question can often greatly affect the acceptability of the unin-
vited intervenor. It is difficult enough to convince disputing parties
that they should accept an unsolicited offer to serve as a mediating
party without compounding the hardship by asking the parties to
foot the bill.

Yet, the question cannot be sidestepped during the entry process.
Disputing parties will want to know whether they will be paying the
full expense of the mediation activity and if so, how much it will cost
and how it will be split among the parties. The intervenor must have
some answers to these questions, or at least some process for negoti-
ating the answers, in order to meet these legitimate concerns of the
parties.

All of the third parties in the examples used in this Article funded
their own time and expense, both during entry and afterwards, either
from their own revenue (the U.S. and the Contadora nations) or from
the contributions of charitable foundations (OEM). Still, there would
appear to be no insurmountable obstacle to working out a reasonable
fee and payment allocation schedule for the actual mediation ser-
vices. The parties would simply need to be aware of this possibility

" The problems of media coverage, posturing of parties, and the need for in-depth analysis
of newly found issues were present in all three cases and caused substantial delays in two of
them. See TALBOT 1983, supra note 7, at 31-33, 58-61, 85-88; TALBOT 1981, supra note 11, at 7-
12, 20-24, 37-39.

" See TALBOT 1983, supra note 7, at 60-61; TALBOT 1981, supra note 11, at 10-11.
" See Sheehan, supra note 32, at 72, 77-79, 86.
"2 Id.
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early enough in the entry process to provide sufficient time for deci-
sion. Nevertheless, the expense of the entry process will have to be
financed by the uninvited third party. The parties will likely balk at
paying for an unsolicited offer of assistance.

3. Access Opportunities

Disputing parties are normally busy with their own business and
personal lives. If their conflict is an active and emotional one, they
have little extra time in their schedules to meet with a person whose
only claim is a desire to help. Even if a meeting is arranged, the dis-
puting process is usually so well established that any change in it
(i.e., to include a third party) is difficult for the parties to perceive as
feasible, much less for them to incorporate into their schedules.83 Un-
invited intervenors, therefore, will often face considerable difficulty
in even seeing the parties in a setting which allows for serious discus-
sion. Access, as used in this context, presumes that the intervenor is
viewed as a potential mediator and not simply as a meddling and
annoying busybody.

The OEM staff members assigned to the Port Townsend Terminal
dispute spent weeks interviewing local residents and participants in-
dividually, in part to build the kind of access which would support a
successful entry.8 ' These personal contacts in the community at large
coupled with the demonstration of dedication proved effective in ob-
taining access to the community's decision makers. My efforts in con-
tacting representatives of the parties to the Lubbock dispute were
futile until I was able to convince an established, but currently inac-
tive, member of the local political leadership that I had something to
offer the parties. His intercession gave me the introduction I needed
to discuss the issues with appropriate representatives of the parties
in an atmosphere conducive to listening and understanding. Without
that introduction, access would not have been achieved.

The two Secretaries of State were not faced with access con-
straints. They were able to set up meetings on short notice with
whomever they wanted.86 There are few disputing parties who would

"' When the intervenor is uninvited, the parties have not yet accepted the idea that a process

change is necessary or desirable. This is the true benefit of the invitation, for by the act of
inviting a mediator to the table the parties have endorsed, at least preliminarily, the need for a
process change. Kressel, supra note 57, at 233.

81 TALBOT 1983, supra note 7, at 85; TALBOT 1981, supra note 11, at 36-37.
88 See Sheehan, supra note 32, at 52, 54, 59-61 (Kissinger); DEP'T ST. BULL., June 1982, at
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be too preoccupied to meet with an American Secretary of State, but
such meetings must be structured to generate a positive atmosphere.
The media coverage which so often follows the actions of a secretary
of state frequently makes that goal difficult to achieve. While the
Haig shuttles are proof of the negative power of this obstacle,86 Kis-
singer demonstrated how to incorporate the press into the entry and
mediation effort itself.8 7

Access problems for the intervenor may vary within the same dis-
pute. The Contadora nations had immediate access as a potential
mediating third party to the five Central American countries involved
in many of the regional disputes, but failed initially to achieve such
access to the United States.88 The four Latin American nations that
make up Contadora had a geographic, cultural and psychological
proximity to the five Central American states 9 which translated into
initial accessibility. Such a common bond was not present between
the Spanish-speaking nations and the United States. A natural rela-
tionship or closeness is an important resource for a third party to
identify and nurture in order to lower access barriers.90

4. Reputation for Honesty, Objectivity and Fairness

The entry process is dependent upon good communication and
trust built between the third party and the disputants. A third
party's reputation for honesty, objectivity and fairness may be wide-
spread and unimpeachable, but if it is not communicated to the par-
ticular disputants in a manner that will engender trust, entry may be
blocked.

The OEM staff members in all three disputes demonstrated disci-
plined sensitivity to this requirement. 1 The mediators in the Portage
Island dispute were especially aware of the need to build and main-
tain trust among the parties based upon qualities of fairness and ob-

81-89 (Haig).

86 See generally N.Y. Times, April 19, 1982, at Al, col. 6; N.Y. Times, April 21, 1982, at A14,

col. 3. Newspaper stories throughout the shuttle period reflected the gloom and inadequacy of
the Haig effort.

87 See Bobrow, supra note 29, at 176-77.
See N.Y. Times, April 13, 1983, at A10, col. 3; N.Y. Times, April 11, 1983, at Al, col. 3;

N.Y. Times, Jan. 6, 1983, at A6, col. 1.
89 See Commencement Speech by Carlbs Fuentes, Harvard University (June 9, 1983).
90 See 0. YOUNG, supra note 13, at 83-84.
1 See generally TALBOT 1983, supra note 7, at 32, 58, 85; TALBOT 1981, supra note 11, at 8,

20-21, 36-37.
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jectivity e2 Although the selection of OEM by the Interior Depart-
ment was sufficient to bring the parties to the first meeting,
continued efforts depended upon whether the actions of the proposed
mediators at that first session conveyed the fairness and objectivity
thought essential by all sides. The general OEM reputation for im-
partiality was helpful but not determinative.

Kissinger and Haig were representing the United States in their
mediation attempts, and in both cases the parties recognized that the
United States had closer ties with one party than with others.93 Kis-
singer took great efforts to establish his objectivity and fairness dur-
ing the entry process in order to build the confidence and trust neces-
sary to become the mediator."4 He has been criticized, however, for
his inability to address the larger problem of the Middle East, the
Palestinians. 5 Given the official American nonrecognition of any Pal-
estinian organization, it is not difficult to understand why Kissinger
was unable to build the reputation for objectivity and fairness neces-
sary to gain entry to the portion of the problem concerning the
Palestinians.

Haig had continual troubles with charges of favoritism for Great
Britain because of the longstanding American-British alliance and
friendship.96 The imminent deadline created by the British troop
movement toward the Falklands, and the great physical distance be-
tween the parties made Haig's task of building a reputation for objec-
tivity and fairness extremely difficult.9 7

02 See TALBOT 1983, supra note 7, at 58-61; TALBOT 1981, supra note 11, at 8-10.
'3 See Pruitt, supra note 19, at 141 (Kissinger) (the U.S. clearly supported Israel's right to

exist and was the chief supplier of its military armament); ECONOMIST, Apr. 17, 1982, at 19
(Haig) (traditional U.S. ties with Britain were recognized from the outset as a determinative
factor).

" Kissinger mixed humor, an incisive understanding of the problem, and an open commit-
ment to settlement in his effort to build a reputation for objectivity and fairness. See Sheehan,
supra note 32, at 52-53, 61-63.

02 See Sheehan, supra note 32, at 60, 64, 90-91. The author states: "Nevertheless, in exclud-
ing the PLO from the start, Kissinger excluded from the process of peacemaking the very es-
sence of the Arab-Israeli quarrel. This lost opportunity is lamentable, for as difficult as it may
have been to confront the Palestinian dilemma in late 1973 . . . it has become more difficult
today." Id. at 60. See also Kochan, supra note 20, at 128; Zartman, supra note 19, at 165;
Rubin, Integration, supra note 7, at 255-56.

" See Markham, supra note 78.-
97 Haig could have acted as Kissinger did in the Middle East, serving as a useful lever for the

less "favored" nation (Argentina) to force the "favored" nation (Britain) to recognize the legiti-
macy of at least some of the opposing interests. See Kressel, supra note 57, at 235. But Haig
suffered from a basic inability to evaluate both the dispute and his role in its mediation. See
ECONOMIST, April 17, 1982, at 19; N.Y. Times, April 19, 1982, at Al, col. 6.
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5. Personal Stake in the Parties, Issues and Outcome

Impartiality is frequently mentioned as an essential quality for a
third party." Nevertheless, the Kissinger example demonstrates the
ability of a skillful mediator to build a reputation for honesty, objec-
tivity and fairness in the face of a recognized preference."e The
United States had a stake in a peaceful resolution of the dispute
within the framework of a strong and free Israel. Yet, this stake did
not prevent Kissinger from successfully entering the dispute and be-
coming effective as a third-party mediator. 00 Therefore, some inter-
ests that a third party might have must be acceptable to disputing
parties and may even assist the intervenor during entry and
mediation.

Mediators have a general preference for voluntary dispute settle-
ment over other resolution methods, such as adjudication, avoidance
or self-help. A mediator's individualized stake in a voluntary settle-
ment of a particular dispute is something that often grows as the
time invested in the mediation expands. One of the factors that
marked the Mideast mediation was Kissinger's own absolute demand
for success. 101 His aversion to failure was well-known, and therefore
his entry was recognized by all parties as the key to a American com-
mitment to a successful settlement. The only question was how high
a price Kissinger and the United States were willing to pay. Entry
gained subject to such a recognized stake by the third party is tanta-
mount to expanding the number of participating parties at the bar-
gaining table. An intervenor should be aware of such a dangerous sit-
uation and be wary of entering the conflict under such circumstances.
Nevertheless, the personal stake itself appears to help with the entry.

There are other personal stakes that a third-party intervenor might
have. He or she may have a long term commitment of friendship to
one or more parties to a dispute. Such a stake would appear to be
acceptable, perhaps even favorable, to the entry process, assuming
the intervenor satisfies the qualities of honesty, objectivity and fair-
ness.102 The four nations of the Contadora group have a substantial
commitment to the existence and independence of the Central Amer-

98 See supra notes 36-39.
See Rubin, Integration, supra note 7, at 290.

100 See Bobrow, supra note 29, at 191-92.
301 Kissinger is quoted as saying, "I will never get involved in anything unless I'm sure of

success. And if I do get involved, it means I'm going to succeed. I hate failure." Sheehan, supra
note 32, at 48.

102 Such friendship could be perceived as promoting a strong interest in the welfare of the
parties. See supra note 41 and accompanying text.
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ican countries and to the general welfare of their populations. 0 3 This
general stake in the future of these disputing parties has been a ma-
jor reason for the success in entry so far achieved by the Contadora
group.

An intervenor may also have a stake in the issues involved in the
dispute to be mediated. The United States was very much involved
in trying to resolve the border disputes among Egypt, Syria and
Israel. A successful settlement would reduce the chances for another
war, stabilize the American oil import situation, and forestall possible
increased Soviet influence in the area.10 4 Again, the general American
interest in the peaceful resolution of these issues aided Kissinger's
attempt to enter the dispute. His consuming attention was a natural
result of the recognized stake that the United States had in the sub-
stance of the dispute.

An intervenor may also have an interest in a specific settlement
outcome, however. Such a stake in a single outcome would be highly
detrimental to an effort to build and maintain a reputation for objec-
tivity and fairness. To the extent that such a preference detracts
from this quality of honesty, objectivity and fairness, an intervenor
will discover serious obstacles to gaining entry as a mediator. Even if
entry is accomplished, an intervenor who has such specific interests
will become an additional disputing party, not a mediator, and may
create additional obstacles to voluntary settlement. 105

B. The Substance of the Dispute

Successful entry presupposes some understanding by the third
party of the substantive issues which make up the dispute. It is clear,
though, that the intervenor will know less than the disputing parties
about the specific details. In order for an unsolicited offer of assis-
tance to be accepted, an intervenor must convince the disputants
that he or she has something helpful to contribute to the resolution
process. Valuable third-party resources aid in the persuasive process,
but they must be related to the substance of the dispute. The follow-
ing four factors concerning substance appear to be important in
building a contribution package that a third party might use to gain

'01 See Chace, Getting Out of the Central American Maze, N.Y. Rev. of Books, June 24,

1983, at 22.
104 See Bobrow, supra note 29, at 173-75.
108 Of course, if such an intervenor is a necessary party to the dispute and initially fails to

recognize this, his or her entry could aid in the settlement process.
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entry.

1. Number and Importance of Issues

It would appear that the more complex and multifaceted the dis-
pute, the more easily a skillful and salient third party could gain en-
try. With some introduction and explanation, the parties should wel-
come outside help. Complicated disputes, however, require an
intervenor to devote more time and ability in developing a contribu-
tion plan acceptable to all interests.

There may be a tendency for a complex dispute to break into sepa-
rate parts as a third party enters. 06 Kissinger was criticized for his
focus on the immediate issue of disengagement of armed forces
rather than on the more difficult but fundamental Palestinian is-
sue.107 However, if he had not concentrated on the smaller, more tan-
gible problem, there is considerable doubt whether he would have
achieved any agreement at all.'08

The Contadora experience provides a recent and continuing exam-
ple of the impact of the number and importance of issues. There are
many internal and international issues of grave importance involved
in the Central American environment. The Contadora nations ini-
tially proposed an entry based on defining the dispute in limited
terms (i.e., the civil war in El Salvador and the border tension be-
tween Nicaragua and Honduras). 0 9 After six months, they were still
unable to win acceptance of this approach from the United States
and its regional allies," 0 which wanted a more expansive, region-wide
view of the dispute. Contadora then changed its direction to recog-
nize the broader American description of the issue."' Using this per-

100 Third party presence often increases the parties' use of rational and objective argument,

which has the natural effect of stressing a scientific step-by-step analysis of the problem. Some
negotiation theorists encourage mediators to break up a problem into bite-sized pieces in order
to maximize effectiveness. See, e.g., R. FISHER, INTERNATIONAL CONFLICT FOR BEGINNERS 90-99
(1969).

1*1 See supra note 95 and accompanying text.
108 Id.
109 N.Y. Times, Jan. 6, 1983, at A6, col. 1. See also Washington Post, May 10, 1983, at A14;

N.Y. Times, April 12, 1983, at All, col. 1.
At one point, United States Ambassador to the United Nations Jeane Kirkpatrick ex-

plained, "The problems are complex, interrelated and multilateral in nature. They do not lend
themselves to simple solutions on the basis of bilateral talks." N.Y. Times, April 12, 1983, at
All, col. 1.

" Crossette, What Hopes for the Contadora Process?, N.Y. Times, June 19, 1983, § 4, at 4,
col. 3.
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spective it has been able to make some small gains in the entry
process.

The more complex the dispute, the more uncertain the impact of
entry by a third party. It is difficult to convince parties to welcome a
third party to the table when the mere presence of that person may
alter the balance of legitimacy in an unknown way. Successful entry
depends, therefore, upon the third party overcoming these uncertain-
ties and fears by conduct and ideas that are viewed as contributing to
a resolution.

2. Intensity of Preference

The importance of an issue can be assessed in part by the roll that
it plays in the lives of the disputants and in the community at large.
An additional factor is the relative intensity with which the parties
hold their preference for a particular outcome.11 The more intense
the preference of a party, the less willing he or she will be to welcome
an intervenor, unless it can be shown that the third party will either
assist in bringing about a resolution in conformity with his or her
position, or at the very least will not damage or obstruct that
position.

The intensity can run high on both sides over the same issues. For
example, the Egypt-Israeli-Syrian disputes in 1973-1975 were fueled
by the deep-seated religious and ethnic divisions between Arabs and
Jews in the region. Kissinger recognized the intensity of these prefer-
ences and used it to support his request for entry.1 3 His ability to
offer the role of "mediator with muscle" helped immeasurably."4

On the other hand, there may be a disparity in levels of intensity
with which the parties view the issues. Haig faced such a situation in
the Falkland's (Malvinas') dispute. On the issue of armed interven-
tion and occupation of the islands, Britain held high intensity, while
Argentina was moderately committed."8 On the issue of ultimate
sovereignty, however, Argentina was highly motivated, while Britain
was much less involved." 6 Such disparity would appear to open op-

"' See J. RUBmN & B. BROWN, supra note 13, at 50-54, where the authors discuss the impor-

tance of constituent audiences in building an intensity ("loyalty, commitment and advocacy")
for a particular position.

" See Rubin, Integration, supra note 7, at 286-88.
11 Straus, supra note 61, at 257-58.

See EcONOMIST, April 17, 1982, at 19.
, See id.; Markham, supra note 78. Britain's commitment was to the choice of the resident

population.
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portunities for successful third-party entry, but Haig proved unable
to use this imbalance to his advantage in the process. 117

The OEM staff members, however, were more successful. They
were better able to adjust their actions in the Portage Island dispute
in order to balance the Indian tribe's high intensity on the issue of
the effects of the ultimate use of the Island park with the more mod-
erate intensity with which the local community leaders viewed this
same issue. 118

3. Maturity of the Dispute

The point at which the dispute rests along the continuum from
grievance to implementation of a resolution may not be crucial to the
decision of whether to intervene," 9 but it should shape the inter-
venor's actions during the process of entry. Kissinger was propelled
by domestic events, personal ambitions, and the immediacy of the
crisis to intervene in the 1973 Mideast war;12 0 he had to accept the
maturity level of the dispute as a given. His early action to prevent
direct Israeli-Egyptian disengagement talks was dictated primarily by
his goal of gaining entry to the dispute as a third party.' 2' For Kis-
singer, there must have seemed time enough after entry for a more
complete analysis of the maturity of the dispute and its impact on
the chances for a successful settlement. 22

OEM was not given a choice on the timing of its entry in any of the
three disputes used as examples. The supervisory governmental units
that invited OEM to enter the disputes requested immediate inter-
vention. Admittedly, all three of these disputes were mature, perhaps
even over-ripe.123 The maturity of the dispute, however, was not the
determinant for OEM's decision to enter; the invitation by a non-
mediating third party to attempt entry was the trigger. Maturity was
recognized as important primarily in the manner in which OEM staff
members effected entry and started mediation.

117 See N.Y. Times, April 21, 1982, at A14, col. 3.
" See TALBOT 1983, supra note 7, at 55-57, 64-65; TALBOT 1981, supra note 11, at 5-7, 13-14.

11 See supra notes 44-50 & 52-54 and accompanying text (discussion of timing as a factor).
:so See Sheehan, supra note 32, at 46-52; Bobrow, supra note 29, at 173-78.

21 See Rubin, Integration, supra note 7, at 282.
122 In fact, American mediation efforts extended for three years under Kissinger, four more

under Vance and Muskie, and have continued without letup under Haig and Schultz.
123 TALBOT 1983, supra note 7 at 27, 55, 88; TALBOT 1981 supra note 11, at 5, 15, 32. The

Interstate 90 dispute had been going on for 12 years when OEM was called in 1976; the Port-
age Island dispute for 13 by 1978; and the Port Townsend dispute for seven by 1979.
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The effective mediator model places great importance on the exis-
tence of a stalemate for the eventual success of an intervention. 124

Entry, however, appears to be an independent goal. None of the
mediators in any of the examples used in this Article waited for stale-
mates before trying to gain entry. The parties in the three OEM
cases had been at an impasse, off and on, long before OEM involve-
ment; both Kissinger and Haig were faced with active military situa-
tions that were far from an impasse. Kissinger's success, in contrast
to Haig's failure, may be partially credited to his effectiveness in gen-
erating a stalemate during or immediately after his entry.125 The ex-
istence of impasse, like the question of dispute maturity, appears to
be more relevant to the manner of entry and the tactics of subse-
quent mediation than to the decision of whether to enter the dispute.

4. Accepted Values or Legitimacy

The entry process can be helped by systematic reference to an ac-
cepted tradition or value which is relevant to the substance of the
dispute. For example, it is traditional for nations to try to intervene
as uninvited mediators in violent conflicts endangering international
peace. The unsolicited actions of Kissinger and Haig were, therefore,
not an unexpected surprise to the disputing parties. 12 The two
American Secretaries of State were also encouraging the settlement
of international disputes by peaceful means, an international norm
which has become widely recognized since the signing of the United
Nations Charter.127

This tradition of acceptance of mediation is not always present.
Uninvited third parties are not generally expected in a community
conflict such as the Lubbock case.12 8 Litigation is a more traditional
method of resolution of such disputes. Thus, any entry requires great

See supra notes 19-21 and accompanying text.
"' Zartman, supra note 19, at 148-52.
'" In an active war situation there are widely held expectations which favor the entry of a

mediating force promoting a cease-fire. Even during the highly volatile U.S.-Iranian hostage
dispute in 1979-1981, all mediation attempts were openly welcomed, including the efforts of
private individuals as well as the painstaking work of the Algerian government. See P. SALIN-

GER, supra note 30, at 57-58, 126-27, 133-34, 147-50, 217-20, 284.
"I U.N. CHARTER art. 2, para. 3, expresses the principle that many other multilateral treaties

also endorse: "All members shall settle their international disputes by peaceful means in such a
manner that international peace and security, and justice, are not endangered." Id.

"' The activities of the Community Relations Service of the U.S. Department of Justice
would appear to be an exception to this rule, although the Service frequently cannot claim a
truly non-involuntary status.
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effort to overcome the parties' indifference or even hostility built up
by the lack of precedent.

OEM staff members were effective in using the invitation by state
and national governmental units as a powerful source of legitimacy to
gain entry at the local level.12 9 They were aided by another accepted
norm within American society: decisions made locally and voluntarily
are strongly preferred over those made publicly and involuntarily at
higher and more remote levels of government.'

The Contadora group is facing a series of norms which appear to
cut both ways. Its acceptance by the disputing Central American par-
ties may be largely explained by the shared cultural and psychologi-
cal heritage, while its failure with the United States can be partially
explained by the lack of historical legitimacy for any third-party me-
diation effort for American actions in Central America.

Quite obviously, the presence of legitimate or accepted values
within the substance of the dispute has great impact upon the chance
for successful resolution of the conflict.' 3 ' These norms have no less
influence on the intervenor's attempt to gain entry. Understanding
the force of existing norms, therefore, can be very useful to the entry
process.

C. Interpersonal Relations

The human factor plays a significant role in the voluntary settle-
ment of disputes. Kissinger recognized the importance of the human
factor in his penchant for direct, personal contact with the decision
makers of each disputing party."' His frustrations were often ex-
pressed at moments when he did not and could not meet personally
with those making the decisions."'

129 The Washington State Highway Department was involved in the Interstate 90 case; the

U.S. Department of Interior, in the Portage Island case; and the Marine Division of the Wash-
ington State Transportation Department in the Port Townsend Terminal case. TALBOT 1983,
supra note 7, at 27, 55, 80; TALBOT 1981, supra note 11, at 5, 15, 32.

'SO The spectacular growth in environmental mediation during the past decade can be partly
attributed to the strength of this norm. See Susskind, supra note 1, at 1-4. But see Amy, The
Politics of Environmental Mediation, 11 ECOLOGY L.Q. 1 (1983) (environmentalists are "se-
duced" by mediation into giving up too much).

"'l See R. FISHER & W. URY, supra note 48, at 84-98; R. FISHER, supra note 106, at 128-50;
Fisher, supra note 31, at 158-59.

" See Kressel, supra note 57, at 244.
133 See Fisher, supra note 34, at 106. Fisher makes the argument that Kissinger's brand of

personalized diplomacy is anti-democratic in the sense that to the extent he wanted the leaders
with whom he talked to have the power to decide, there was less opportunity for the participa-
tion and contribution of others. Id.
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Emphasis on interpersonal relations was not unique to the Kis-
singer mediation; it is reflected in all the other examples discussed in
this Article.'84 Its effect on the entry process can be analyzed best by
considering the relationship question within the following five sepa-
rate elements that are present in a third-party intervention.

1. Number and Complexity of the Parties

The development of a positive interpersonal relationship depends
in part on the number of people involved and the size and nature of
the constituency each represents. Obviously, the greater the number
of parties, the more difficulties the intervenor faces in developing
personal contact and rapport with each. While OEM staff members
succeeded in gaining entry in all three cases, they invested considera-
bly more time and effort in the Interstate 90 and Port Townsend
Terminal disputes, in part because of the larger number of parties.'
Haig entered the Falkland (Malvinas) dispute more quickly than did
Kissinger in the Mideast crisis partly due to the fewer number of
parties involved in that island conflict.'

Nevertheless, the number of parties is not the only important vari-
able. The type of internal decision making structure and the nature
of the audiences or constituencies represented within each party are
also factors that affect entry. 87 The decision to recognize the third
party as a mediating participant must be made by all parties in their
normal way. Such recognition usually requires positive action by each
party's decision-maker. The more complicated the internal decision
process, the more problems that are faced by the intervenor in gain-
ing entry. Personal contact and rapport is obviously helpful in win-
ning acceptance. However, when the disputing parties have large and
flexible decision-making processes, the intervenor will have difficulty

I" The comments of OEM mediator Leah Patton in connection with the Portage Island case
are especially relevant: "'Much of the mediation process is human relations, getting people to
know each other."' TaLBOT 1983, supra note 7, at 60; TALBOT 1981, supra note 11, at 10.

'" See TALBOT 1983, supra note 7, at 31, 58-59, 85; TABOT 1981, supra note 11, at 8, 20-21,
36-37. While the Portage Island case took several meetings with the parties, the Interstate 90
case took three weeks of interviews and Port Townsend Terminal, two months of interviews
and meetings.

I" After the Arab-Israeli war began on October 6, 1973, Kissinger spent at least six weeks
meeting with interested parties, including Sadat, Meir, Assad, King Hussein, King Faisal, and
representatives of the Soviet Union. See generally Sheehan, supra note 32, at 52-63. In con-
trast, Haig had completed his initial meetings with all the important parties within 10 days of
the April 2 Argentine invasion. See DEP'T ST. BULL., June 1982, at 81-82.

'3, See J. RUBIN & B. BROWN, supra note 13, at 43-54.
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isolating the key people and devoting the personal effort to develop-
ing an acceptable relationship.

Kissinger mentioned his preference for working with Sadat over
Prime Minister Golda Meir and Assad because the Egyptian leader
alone was the decision-maker for his nation."8' In contrast, both
Israel and Syria moved slowly toward decisions, and the decision pro-
cess for each was marked by a much more democratic power sharing
concept.13 9

An internally democratic system disperses power, and thus the de-
cision to accept the entry of an uninvited third party may become a
lengthy and complicated process. Intervenor sensitivity to these dif-
fering internal demands upon party representatives will improve the
chances for a speedy and positive entry decision.

2. Balance of Power

Balance of power is frequently referred to as a decisive factor in
the effectiveness of third-party intervention.'4 Once entry is accom-
plished, it can play a crucial part in building a negotiated agreement.
For the question of entry, however, balance of power remains an un-
certain factor. First, it is difficult, if not impossible, to evaluate power
objectively. Second, a third party may not discover or appreciate the
power potentials of all parties until after the initial contacts. Finally,
an intervenor during entry may be able to alter the parties' percep-
tions of the real power balance with respect to the issues in contro-
versy. Thus, the intervenor should probably regard the existing bal-
ance of power as just one more element to be aware of in shaping the
entry process.

Obvious power imbalances hold great meaning for the intervenor.
Little is accomplished if the weakest parties welcome the intervenor
while the strongest become committed to avoiding recognition of
third-party legitimacy. The Contadora group has faced this situation
in its quest to mediate the Central American disputes. The United
States is by far the dominant party in the controversy, and its sys-

'18 Because of the nature of Egyptian presidential power, Sadat was able to bind his nation
by his personal command. See Fisher, supra note 34, at 106.

18 The more decentralized systems frustrated and angered Kissinger because he was unable
to make personal contact with everyone involved and guide them toward an acceptable solu-
tion. The Israelis provided the most exasperating obstacles by their requirements for Knesset
and Cabinet concurrence for major decisions. Id.

"40 See supra notes 29-33 and accompanying text.

1984]



Albany Law Review

tematic nonrecognition of Contadora can be traceable in part to the
willingness of the smaller disputing parties to accept entry.14 How-
ever, the answer for the intervenor is not a simple one. The four
Latin American nations requested entry from all parties together, but
they spent extra effort during the early stages persuading the Central
American parties rather than the United States. 42 To a certain ex-
tent this strategy was dictated by the affinity between the two groups
of Spanish-speaking nations and by the then current actions of the
American government. 43 It appeared that the United States would
turn to Contadora as a mediating force only if it either appeared that
it was the last remaining alternative to a total regional breakdown or
all other parties were using that process. Contadora had to develop
some mediating success among the principal Central American par-
ties, since its general opposition to American policy was the main mo-
tivation for its formation.144 This they have accomplished, and only
time will tell whether the United States will exhaust its other alter-
natives before the Contadora nations lose their viability as a mediat-
ing entity.

The initial decisions by Kissinger during and immediately after the
October 1973 Middle East war were made for the avowed purpose of
maintaining a relatively equal balance of power among the belliger-
ants so that a long-term solution might be negotiated.' 45 Kissinger
believed quite obviously that a third party is able to, and at times
should, affect the existing balance of power during the entry process
in order to raise the chances for settlement.

3. Working Relationships

The interpersonal relationships among the parties and their repre-
sentatives play an important part in the eventual development of a

141 "An American diplomat with long experience in the region hazarded one explanation:
'The fact is that we have never, historically, been willing to give Mexico a try.'" Crossette,
supra note 111.

142 N.Y. Times, April 11, 1983, at Al, col. 3; N.Y. Times, Jan. 6, 1983, at A6, col. 1.
140 The United States had convened a separate conference in San Juan, Costa Rica, in early

October 1982 in direct competition with the mediatory interests of Mexico and Venezuela. In
fact, Mexico, Venezuela and Nicaragua had not been invited. N.Y. Times, Jan. 6, 1983, at A6,
col. 1.

144 See id.
145 Kissinger discouraged direct talks between Egypt and Israel and encouraged both parties

to work through his good offices. See Sheehan, supra note 32, at 50-52; Fisher, supra note 34, at
102-03. Another term used appropriately to describe an equal balance of power is stalemate.
See Zartman, supra note 19, at 148-52.
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settlement agreement."1 6 The fact that no settlement has been ef-
fected normally signals the existence of problems with that relation-
ship, although this may not always be the case. To build a settle-
ment, the mediator will have to help the parties improve their
working relationship. To gain entry, the intervenor should be aware
of the parties' problems and must be able to use this understanding
to demonstrate his or her skill and effectiveness.

The better the working relationship among the disputing parties,
the greater will be the level of information disclosure during media-
tion, and therefore the more likely a positive settlement will result. 7

Many factors affect the working relationships of the parties,'4 8 and
the entry process may give the intervenor opportunities to improve
these relationships. In Kissinger's activities, he came close to control-
ling inter-party relationships by inserting himself directly between
the adversary parties, thus cutting off direct communications be-
tween the parties. 49 The usual dispute, though, does not often in-
volve parties whose direct communication channels are so totally de-
stroyed. The Lubbock case is a more typical example of inter-party
communication existing within a disputing environment. Although
the relationship between the city and its minorities was strained and
distrustful, communication on most matters was still civil and regu-
lar. Unfortunately, a single news editorial was all that was required to
trigger a temporary outburst of hard feelings among several influen-
tial representatives of the parties. The result was a break in normal
communication patterns and a setback for entry and mediation. This
situation illustrates that there are dangers in a surface civility that
may mask deep-felt animosity.

The parties' geographical proximity, the cultural factors separating
them, and their differing needs to reach agreement are added ele-
ments of the working relationship equation. To gain entry, an inter-
venor must be prepared to work with or alter each of these elements.

4. Outside Audiences

Disputing parties are sometimes influenced strongly by audiences

146 See Fisher, supra note 31, at 155-56.
4' See H. RMFFA, supra note 5, at 337-43.

248 For a description of these factors, see R. FISHER & W. URY, supra note 46, at 17-40; R.

FISHER, supra note 5, at 17-57.
"' Pruitt, supra note 19, at 137. Commentators generally fault Kissinger for his discourage-

ment of direct contact among the parties.

19841



Albany Law Review

outside their internal decision-making channels. By recognizing these
outside forces, an intervenor can develop a special strategy for either
neutralizing an expected negative force or enlisting a favorable audi-
ence in the effort to win entry. The Contadora nations, for instance,
have been reasonably successful in their appeal to the American pub-
lic through the American news media. The resulting favorable public
image of the Contadora process has softened somewhat the American
government's opposition to entry. 150

Alternatively, the disputing parties may choose to appeal to certain
public audiences in order to influence the actions of the third party.
During the Middle East mediation Kissinger wanted to apply pres-
sure on Israel by appealing to its Jewish audience in the United
States. 15 1 However, Israel beat him at the game, playing to the same
American audience in such a way as to narrow Kissinger's choices to
those more favorably disposed toward Israel's hard line.152

5. Presence of Other Third Parties

With any major dispute involving many parties there may be two
or more potential mediators who are both capable of serving as a me-
diating force acceptable to the parties. One mediator may be a posi-
tive influence; two mediators operating independently may be cata-
strophic. The uninvited intervenor should be alert for another third
party either already participating in the dispute or waiting in the
wings.

At the time that Kissinger and Haig were interjecting themselves
into their respective disputes, there were probably many other coun-
tries, the United Nations, and several private individuals trying to
gain entry to the same controversies. 15 8 Both Secretaries of State
pressed ahead with their own interventions, perhaps because of a

,50 See Rosenfeld, Live and Let Live in Central America, Washington Post, April 15, 1983,

at A21; Crossette, supra note 111.
1. During early 1975 Kissinger became upset with what he interpreted to be the intransi-

gence of the Israelis concerning the Mitla and Gidda passes in the Sinai. Kissinger tried to use
this perspective as a tool to bring Congress, and eventually the American Jewish lobby to exert
some pressure on the Israelis. Sheehan, supra note 32, at 80-83.

I' Id.
1, See Bobrow, supra note 29, at 178-79, 182-83 (discussion of the interests of the Soviet

Union and Saudi Arabia with respect to the 1973 Mideast crisis); DmP'T ST. BULL., June 1982, at
81-89 (description of the actions of the United Nations and Peru concerning the Falklands
(Malvinas) conflict). For an interesting account of the activities of a private individual who
attempted to play a mediating role in the Central American crisis from 1982 to late 1983, see
Burstin, My Talks With the Cubans, NEw REPUBLIC, Feb. 13, 1984, at 19.
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mixture of internal politics, personal ambition and general expecta-
tions of superpower involvement.'" We will never know what might
have occurred if one or both had helped another nation, organization
or private individual enter and serve as a mediating force.

In the Lubbock case the Mayor had publicly asked the city's full
Human Relations Commission to serve as mediator.155 Simultane-
ously, he encouraged me to become involved. Such a lack of coordina-
tion and concentration of effort could only hurt the chances for a
negotiated resolution of the conflict. While there may be a few lim-
ited situations where more than one third-party intervenor would be
acceptable, 5 6 in most cases the parties need and deserve only one
active mediator.

D. Intervention Procedures

The fourth major area of concern for the entry decision is the pro-
cess of intervention itself. The physical and procedural environment
which the intervenor finds or helps create will have a significant im-
pact on the prospects for successful entry.

1. The Existing Settlement Process

The disputing parties will already have an established settlement
process at the time the uninvited third party attempts entry. That
process may be formal or informal, adjudicatory or consensual, par-

164 See generally Bobrow, supra note 29, at 192-94.
I" The Human Relations Commission proved to be an unfortunate choice, since it was

viewed by minorities as a captive of the city council which appointed it, and its members and
staff had no training or experience in direct mediation work. The one meeting held under its
auspices was a disaster, serving only to accentuate the distrust and miscommunication between
the parties.

18 Two or more third parties may be able to contribute to a settlement process if (a) they
are either mutually supporting and complementary or else working on separate issues within
the overall dispute, and (b) the nature of the dispute permits such mutual support or separa-
tion of issues. A dispute that meets the latter criterion would be one which involves many
highly technical questions as well as serious process problems. A good example of this type of
dispute is The Law of the Sea Conference negotiations, especially the interaction of United
Nations officials and researchers at the Massachusetts Institute of Technology. See H. RAiFFA,

supra note 5, at 275-87. Another type of dispute which would meet the criterion would be one
which is highly fluid and explosive, such as the 1979-1981 U.S.-Iranian hostage crisis or the
recent Lebanon conflict. Such an environment permits the disputing parties to encourage and
use the services of many third parties in the hope that at least one, or perhaps several together,
will help resolve the differences. See P. SALINGER, supra note 20, at 57-58, 126-27, 133-34, 147-
50, 217-20, 284; Christian Science Monitor, Feb. 13, 1984, at 1, col. 2; id., at 7, col. 2.
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tially successful, or a complete failure. It will involve certain estab-
lished methods of communication, which in some cases may create
obstacles to settlement. 5 7 An intervenor must know the broad out-
line of this existing process in order to understand how a different
process might improve the opportunities for voluntary agreement.

After discovering a better settlement process, the intervenor must
identify the steps which will make the move from the existing to the
new process as smooth as possible. An entry attempt will have a
greater chance of success if the intervenor can effectively demon-
strate to the parties the manner in which their existing communica-
tion methods can be improved. OEM staff members exercised these
skills very successfully in the Port Townsend Terminal case. The ex-
isting method of resolution was informal, non-directed and commu-
nity wide. " City residents were indecisive largely because the pro-
cess was so decentralized. The small community was operating on a
principle of participatory democracy without a sufficiently workable
structure to translate the voices of the many into one voice of deci-
sion. The OEM staff spent about three weeks interviewing approxi-
mately fifty active voices of the community. 15 9 When the OEM repre-
sentative then began pulling together the decision-making structure,
he was seen as a legitimate community participant, with the knowl-
edge and objectivity required for his mediating task.' 60 The disputing
parties did not notice the change in process because the transition
was smooth. The OEM staff member accomplished the entry and the
mediation so well that within four months of helping settle the con-
troversy, he moved to Port Townsend and accepted the position as
manager of the town port.16'

Kissinger was successful in using the existing communication chan-
nels between the Mideast adversaries in order to encourage accept-
ance of his entry. He based his entry appeal on a combination of di-
rect personal contact with the highest leadership of each nation and a
proposal that he serve as the primary communication channel.162 His
only obstacle was the fledgling talks between Egyptian and Israeli

167 One commentator has described such obstacles: "In many conflicts it can fairly be said
that the parties are not talking to each other; that what they are saying to each other is not
being heard; and that what is being heard is being misinterpreted, and neither acknowledged
nor answered." R. FISHER, supra note 5, at 47. See also J. RUBIN & B. BROWN, supra note 13, at
91-120.

" See TALBOT 1983, supra note 7, at 82, 84; TALBOT 1981, supra note 11, at 33, 35-36.
TALBOT 1983, supra note 7, at 85; TALBOT 1981, supra note 11, at 36.

o See TALBOT 1983, supra note 7, at 85-86; TALBOT 1981, supra note 11, at 37-38.
161 TALBOT 1983, supra note 7, at 89; TALBOT 1981, supra note 11, at 40.
'" See Fisher, supra note 34, at 98-99; Pruitt, supra note 19, at 137.
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generals in the field. He helped shut off these talks,' thereby consol-
idating the communication resources in his own hands. 164

2. Geographic Location

Physical proximity of the intervenor to the disputing parties can
affect the success of the entry. Depending on the parties involved and
the nature of the issue, an uninvited but resourceful third party
should be able to use the realities of physical distance to develop a
sound reason for his or her participation.

The Contadora nations have used their close proximity to Central
America, both geographically and culturally, as a useful means of en-
try with the five nations of the region.160 That same proximity, how-
ever, has operated as a disadvantage in Contadora's appeal to the
United States. The four nations should have assessed more ade-
quately the needs of the two disparate groups of disputing parties
and made whatever adjustments were possible in its entry approach.

The geographic closeness of the Mideast nations was an integral
part of Kissinger's strategy of shuttle diplomacy."' When Haig tried
to apply this shuttle strategy to a crisis between nations separated by
great distances, 1 7 his attempted intervention failed. One of the many
reasons for this failure was the negative effects of his long distance
travel obligations.180 Geographic location makes an impact on the dis-
pute and therefore must be understood and evaluated during the ini-
tial contacts by the uninvited third party.

3. Timing I

The importance of proper timing has already been discussed in
connection with the maturity of the dispute.' 9 The period of time

1'8 Kissinger directly intervened with the parties to discourage direct talks by the generals in
the field. See Rubin, Integration, supra note 7, at 282.

I" See Bobrow, supra note 29, at 185-86.
168 See Crossette, supra note 111; Commencement Speech by Carl6s Fuentes, Harvard Uni-

versity (June 9, 1983).
'" The Kissinger style of shuttle diplomacy depends upon such closeness, especially if the

mediator intends to control inter-party communications as closely as Kissinger did.
'6 See DEP'T ST. BULL., June 1982, at 81-89.
1 Not the least of these negative effects was the increasing fatigue experienced by Haig as

his airplane darted from London to Buenos Aires to Washington, D.C. See EcoNomisT, April
17, 1982, at 19.

16' See supra notes 119-125 and accompanying text.
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the dispute has been in process may to some extent determine the
willingness of the parties to listen to outside voices. An intervenor
should also be prepared to devote the time necessary to assist the
parties to the dispute. The length of time the parties have had to
become acquainted with an uninvited intervenor may affect their
willingness to accept him or her as a third party. Timing, as dis-
cussed in the context of intervention procedures, includes all these
considerations and more. When should an uninvited intervenor begin
the entry process? When should the intervenor ask for a decision by
the parties regarding whether to accept the offer of third-party
assistance?

Entry is not a single event which can be defined with certainty. It
is a process that begins with an intervenor's initial selection and re-
search of a dispute and ends with his or her acceptance as an advisor
or mediator in an established consensual settlement process. Practi-
tioners and academics have pointed to timing as a critical element in
effective mediation 170 and have assumed that this timing is also cru-
cial to entry. This confusion is encouraged by a recognition that en-
try for the invited third party is usually a single event that takes
place at a moment when the parties are ready to take the negotiation
process seriously. When parties invite a mediator to the table, they
are signaling their readiness to accept a new settlement process;1 1

they are prepared for a change in the status quo. Where an inter-
venor arrives uninvited there is no such agreement among the par-
ties, and the intervenor must convince them during the entry process
that a change is required.

Overall timing for the uninvited intervenor is thus different from
the concept of timing for both the invited third party or the active
mediator. An uninvited intervenor cannot wait for the ideal maturity
of a dispute in order to initiate the entry process. When the time is
ripe for mediation, the parties need active mediation assistance. The
successful entry by an uninvited third party may take weeks or
months to effect, depending upon the resources of the third party,
the substance of the dispute, the interpersonal relationships, and the
physical and procedural environment. An uninvited third party must
be planning and acting far in advance of the prime moment for medi-
ation effectiveness.

The entry process, therefore, should be commenced any time after

170 See supra notes 44-48 and accompanying text.

'7 Kressel, supra note 57, at 233.
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the uninvited third party is prepared. 1 2 It is most important for the
intervenor to remember that entry as a process is distinct from the
process of serving as the mediating party, and that patience and per-
severance may be positive virtues during the days, months, or years
that successful entry may require. The four nations comprising the
Contadora group, for example, have demonstrated this kind of pa-
tience. Indeed, this group continues to wait for the most powerful
disputing party, the United States, to recognize it as an active media-
tor. At the same time, however, Contadora has developed substantial
momentum among all parties for its acceptance into the settlement
process, and when the optimum time for mediation arrives for the
United States, Contadora will probably be the third party selected. If
the Contadora nations had delayed their entry attempt until the
right time for mediation, they might never be in a position to be rec-
ognized as the mediator. Exact timing appears to be much more im-
portant to the decision made during the mediation itself than to the
act of entry by an uninvited third party.

IV. CONCLUSION: LESSONS FOR THE UNINVITED

The entry process is a distinct and obviously preliminary step for
the uninvited third party. All the elements discussed in the last sec-
tion are important for proper decision-making on the entry question.
Complexity in this area is impossible to overcome completely, but
there are a few guidelines which an uninvited third party might use
in weaving through this labyrinth of relevant factors.

See entry as a goal. In order to mediate, an intervenor must first
be included at the bargaining table. The act of entry, therefore, is a
crucial step in the process of effective third-party intervention. For
those who are invited by the disputing parties, entry problems are
limited to demonstrating sufficient competence and acceptability so
that the parties will not withdraw the invitation. For the uninvited,
however, entry is an all-important event. Its success depends upon
the intervenor's attention to the many elements discussed in the last
section.

Concentration on the elements of effective mediation, without a
balancing recognition of the separate factors relevant to the entry de-

172 Preparation may include the development of adequate information, proper evaluation,
and sufficient resources to support the entry attempt. As Professor Fisher states, "Generally
speaking the way to become a mediator is to start mediating. "R. FISHER, supra note 5, at
119.
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cision, may cause the intervenor to stumble on the threshold of the
dispute. A potential third party cannot mediate a dispute in which he
or she is not included at the table. A balance is important. Much of
the information that is relevant to the question of entry is also useful
to effective action as a mediator. The difference is one of perspective.
If the intervenor sees entry as an important first goal or objective,
the proper concentration on entry problems will occur naturally, with
an appropriate balance for the problems of eventual mediation of the
dispute.

Concentrate on natural strengths. Faced with the complexity of
factors relevant to the entry process, an uninvited third party should
concentrate on the areas in which he or she has the most natural
strength. The four major areas discussed in the previous section give
the intervenor a workable shorthand to develop this strength
concentration.

Any intervenor will have several natural factors which will argue
strongly for his or her entry to a particular dispute. Kissinger's recog-
nized skill and experience in the international negotiation process,
plus the obvious resources he had available to him, were prominent
elements in his eventual entry to the Mideast dispute. He used this
already developed strength to build an effective interpersonal rapport
with the leadership of the dispute parties. With these two strong
suits he was able to overcome some of the more natural obstacles to
his entry presented by the substance of the dispute itself and the
intervention timing. Similarly, OEM staff members in the Port
Townsend Terminal case used a combination of careful intervention
procedures with a thorough analysis of the substance of the dispute
in order to overcome interpersonal difficulties among the parties.

By working on strengths, an intervenor can concentrate the atten-
tion of the parties on the factors that promote entry. There will be
enough natural forces pressing for continued unmediated dispute to
maintain party independence and intervenor honesty. However, an
intervenor must give some attention to all the relevant factors; avoid-
ance of any one factor raises a substantial risk that the parties might
consider it of primary significance and because of that, deny entry.
Therefore, although some thought should be focused on all items,
common sense and natural time limitations suggest the building of
several strong suits to support entry.

Expand potential contributions. Although successful entry is
based on many factors, the goal always remains the same: persuade
the disputing parties that the intervenor has something to contribute
to the existing dispute resolution process. The fewer the possible con-
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tributions, the less reason for granting entry.
Contributions can be shaped in many forms. The parties may be

interested in negotiation advice; they may want a facilitator or a
more formal mediator; or they may want a "mediator with muscle."
Kissinger was acceptable to the Mideast nations partly because of the
military and economic contributions that were perceived by the par-
ties as available from the U.S. The Contadora nations are acceptable
to the Central American states because of their cultural and philo-
sophical affinity, but the contribution of the Contadora nations re-
mains largely unused because of the unwillingness of the U.S. to ac-
cept this close attachment. The mediator was welcome in Port
Townsend Terminal because of his ability to structure a positive set-
tlement conference. In each case, the disputing parties themselves se-
lected, or helped shape, the contribution of the intervenors.

If uninvited intervenors approach disputing parties with relatively
inflexible proposals for contribution, they risk rejection not because
the parties do not want third-party assistance, nor because those par-
ties think that the intervenors are unqualified or personally unac-
ceptable, but because the parties may be looking for a different kind
of assistance. Disputing parties may not know what kind of assis-
tance they want, but they will probably know what they do not want.
Narrowing the contribution possibilities makes successful entry more
difficult.

Be sensitive to the effect of entry on the disputing parties. An
intervenor can have a substantial effect on the parties to a dispute,
even during the process of entry. Kissinger's maneuvering to stop the
direct Egypt-Israeli talks is a powerful example of change in the dis-
puting process brought about by third-party actions at the time of
entry. Supporters of the Kissinger action contend that the direct
talks would not have progressed beyond a minimal level; therefore,
the process he developed for the parties produced more fundamental
accord than direct talks would have. 1

7 Other commentators have dis-
agreed sharply. 17 4 Whatever the correct assessment, it is undeniable
that Kissinger was able to influence the parties during his entry in
order to establish a different settlement process.

This ability to influence is a two-edged sword. In Kissinger's case,
it was not at all clear for many months that his destroying the direct
talks was a positive step. If he had not been willing to supply huge

' For the views of several of these commentators, see Rubin, Integration, supra note 7, at
282.

174 Id.
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amounts of American resources to encourage agreement, he might not
have been successful. By using his influence to change party patterns
of disputing, Kissinger became increasingly responsible for and com-
mitted to a positive settlement of the dispute.

The more an intervenor alters the existing situation in order to ef-
fect entry, the more responsible he or she is for the results of any
subsequent mediation efforts. Some influences on the disputants are
probably inevitable during the entry process. In many cases such in-
fluences will not raise the level of intervenor responsibility, especially
if the resulting changes are recognized by the disputants as the natu-
ral outcome of their own decision to accept a third-party mediator.
However, third parties should avoid becoming overly responsible for
a voluntary settlement which they cannot affect.

An uninvited intervenor should therefore be particularly sensitive
to possible changes that might result from the entry attempt. First,
the conscious use of intervenor influence may be very helpful not
only to the entry process but also to the success of the resulting me-
diation. Second, sensitivity to the effects of influence may allow the
intervenor to avoid shouldering substantial responsibility for the out-
come of the mediation. Finally, the demonstration of such sensitivity
by itself may establish the intervenor as the kind of understanding
third party which the disputing parties want and need.

Begin the entry when reasonably prepared. Thorough research
and analysis is important. An uninvited intervenor should collect and
analyze carefully the available information and assess the varying
factors for success in entry and mediation. The complexities which
bear on the entry question, however, make protracted delay in begin-
ning the entry a real possibility. There should be a running balance
between the value of additional study and the importance of starting
the interactive process of entry. Until making contact with the par-
ties, an intervenor's contributions are purely academic.

A natural fear of aggravating an already heated dispute may also
cause a potential intervenor to put off the initial entry contacts. Al-
though the possibility of damage to the existing disputing process is
always present, an intervenor who has put forth a good faith effort in
information collection and assessment should be able to avoid any
undesirable repercussions. An uninvited third party and the disput-
ing parties in the typical, highly charged conflict have little to lose
and perhaps much to gain by an early entry attempt. Therefore, upon

[Vol. 48



Alternatives to Litigation

accomplishing preparation adequate in the circumstances, 76 an unin-
vited intervenor should begin the entry.

17' The professional standard for lawyer competence is: "A lawyer shall not . . . [h]andle a
legal matter without preparation adequate in the circumstances." MODEL CODE OF PROFES-
SIONAL RESPONSIBLITY DR 6-101(A)(2) (1981).
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