
as principal by an attorney-in-fact, (3) a partner
ship acknowledging by a partner or partners, (4) a 
corporation acknowledging by an officer or agent, 
and (5) a person acknowledging as a public officer, 
trustee, administrator, guardian, or other repre
sentative. The bill sets out sample short forms, 
provides that the authorization of the short forms 
does not preclude the use of other forms, and 
provides that its rules and definitions shall apply 
to all instruments executed or delivered on or after 
its effective date. 

No existing statute is repealed. The proposed 
bill merely provides for an alternative set of short 
form acknowledgments that may be used. 

Texas Probate Code: 
ltestate Succession to Community Property 

By W. Reed Quilliam, Jr. 
The Real Estate, Probate and Trust Law Sec

tion, the Legislative Committee, and the Board of 
Directors have recommended that Section 45 of 
the Texas Probate Code be amended to read as 
follows: 

§45. Community Estate. 
Upon the death of the husband or wife intestate 

the one-half of community property which be
longs to the decedent spouse shall pass as follows: 

(a) If there are no surviving descendants of the 
decedent, or if all of the surviving descendants of 
the decedent are also descendants of the surviving 
spouse, such property shall pass to the surviving 
spouse. 

(b) If there are one or more surviving descen
dants of the decedent who are not also descen
dants of the surviving spouse, such property shall 
pass to the descendant or descendants of the dece
dent. Descendants of a child or children of the 
decedent shall inherit only such portion of said 
property as the parent through whom they inherit 
would be entitled to if alive. 

(c) In every case community property passes 
charged with the debts against it. 

In the proposed bill, upon the death of a spouse 
intestate his or her half of the community property 
would pass to the surviving spouse (who of course 
already owned the other one-half of the commu
nity property) except in one situation. If the dece
dent left descendants surviving who are not also 
descendants of the surviving spouse, the dece
dent's one-half of the community property would 
pass to his or her descendants, per stirpes. 

Under Section 45 of the Probate Code as it 
presently exists, a decedent spouse's one-half of 
the community property passes to the surviving 
spouse only if the decedent spouse left no children 
or other descendants surviving him. If the dece
dent spouse is survived by children or other de
scendants, his or her one-half of the community 
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property passes to his or her descendants per 
stirpes. 

Intestacy statutes should be designed to carry 
out the presumed intention of a majority of dece
dents. Anyone experienced in drafting wills and 
designating beneficiaries in life insurance policies 
knows that the vast majority of married persons 
prefer to leave their interests in the community 
property to the surviving spouse. Thus, the 
present scheme of Section 45 frustrates the inten
tions and desires of a large majority of married 
persons. 

Most of the situations in which a married per
son's desires for the disposition of his or her inter
est in community property diverge from the norm 
(as described in the last preceding paragraph) arise 
where estate taxation problems necessitate a dif
ferent disposition, usually in large estates. For ex
ample, if a husband died intestate owning one-half 
of a $1,000,000 community estate, it is likely that 
he would prefer his $500,000 interest to pass to his 
children rather than to his wife. Such an arrange
ment would prevent his $500,000 interest from 
being subjected to estate tax again at his wife's 
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death, and the present intestacy statute (i.e. Sec
tion 45 as presently written) would accomplish 
this. 

However, it is not the large community estate 
that Section 45 should be designed for, for several 
reasons: (1) Estates large enough to invoke estate 
tax problems constitute only a very small fraction 
(not more than 5 %) of the total number of dece
dents' estates. (2) Persons with larger estates are 
those most likely to have wills which would make 
the intestacy statute inapplicable. (3) -Under the 
proposed amendment to Section 4S, even if its 
operation caused descent of property to the sur
viving spouse under circumstances where this 
would be undesirable for tax purposes, the surviv
ing spouse could disclaim the property under 
Texas Probate Code Section 37 A and the dis
claimed property would pass instead to the dece
dent spouse's descendants. (For example, assume 
that Section 4S was amended as proposed and 
husband died, survived by wife and their children, 
owning his one-half of a $1,000,000 community 
estate. His $500,000 interest would pass to his wife 
under amended Section 45 . However; in order to 
avoid this estate stacking in wife's estate (for Fed
eral estate tax purposes), wife could disclaim her 
inheritance from husband (in whole or in part), 
and such disclaimed property would pass as if wife 
had predeceased husband [i .e. to husband's chil
dren and their descendants.]) 

On the other hand, Section 45 as it presently 
exists frequently creates some very severe prob
lems for a surviving spouse . Often the married 
couple will own community property consisting of 
a home (or an equity therein) , furniture, an auto
mobile, perhaps some other tangible personalty; 
and very little else . Under the present statute if 
husband (or wife) dies intestate such decedent's 
one-half interest in this property passes to the 
children. Instead of owning the home, furniture, 
car, etc. outright , the surviving spouse becomes a 
tenant in common with her children. This obvi
ously creates both a psychological and real depen
dence on the children which was unwanted by 
both parents. 

The problem is particularly acute where the 
children are minors. The surviving spouse will be 
unable- to sell the house without establishing 
guardianships for the children. The spouse will 
have to account to the children for his or her 
management of their interests during their minori
ties. Guardianships are cumbersome and expen
sive. The decedent spouse would not have 
wished to cause his or her modest estate to be 
depleted by such proceedings, nor would he or she 
have wished to submit his surviving spouse to 
such trouble and indignities. 

The proposed amendment to Section 4S will 

solve these problems, since the decedent spouse's 
interest in the community property will usually 
pass to the surviving spouse whether or not there 
are children. Six of the seven other community 
property states have such a statute. In addition, 
the Uniform Probate Code provides that the sur
viving spouse will inherit the decedent spouse's 
interest in community property, whether or not 
there are surviving children of the deceased. 

There is one situation in which the decedent 
spouse's interest in the community will not pass to 
the surviving spouse under the proposed amend
ment. If the decedent spouse left descendants who 
were not also descendants of the surviving spouse, 
decedent's interest in the community property will 
pass to his or her descendants. 

Since divorce is becoming more and more com
mon, so is the existence of two separate families 
for one person. For example H might have-two 
children by W', his first wife, and then have three 
more children by W'. If H died intestate, he proba-
bly would not have wished his two children by W' 
to be "disinherited" by the passage of his interest 
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in the community property to W2. And it is un
likely that W', if she inherited all of H's commu
nity interest, would make subsequent provision 
for H's children who were not also her own. Thus, 
the proposed amendment would call for H's inter
est in the community to pass to his children (all 
five of them), rather than to W, at H's intestate 
death. If H desires a different result he can leave a 
will. 

The author wishes to acknowledge the work of 
the Community Property Committee of the Real 
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Estate, Probate and Trust Law Section, out of 
which this proposed legislation was recom
mended. Members of the Committee were Travis 
A. Peeler (Corpus Christi), David W. Hilgers, 
Stanley M. Johanson and Barbara Kazen {all of 
Austin), Edward B. Winn (Dallas), Robert M 
Bandy (Tyler), Annette W. Marple and W. Reed 
Quilliam, Jr. (both of Lubbock). The first two 
named were members of the subcommittee which 
originally studied the need for change in Section 
45. 


