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IN Monell v. Department of Social Services! the United States Su
preme Court embarked on a new trail into the heretofore forbidden 
realm of municipal liability for the deprivation of constitutional 
rights of individuals. The opinion, overruling Monroe v. Pape,2 an
swered many questions regarding future actions that may be brought 
against local governmental organizations for their alleged "consti
tutjonal torts"; however, the Supreme Court left as many unan
swered questions with which the federal and state courts have had 
to deal in the two-year period since the decision. This article focuses 
on three of those unanswered questions dealing with the elemental 
parts of a cause of action under Section 1983: 3 the continued viabil
ity of the Bivens cause of action arising directly under the Consti
tution, the parameters of official policy, rule, custom or usage which 

1. 436 U.S. 658 (1978) [hereinafter cited as Monel/]. For a fuller discus
sion of Monell, see Schnapper, Civil Rights Litigation After Monell, 79 COL. 
L. REV. 213 (1979). 

2. 365 U.S. 167 (1961) [hereinafter cited as Monroe]. Local governments 
like all other governments operate through their officials and elected and 
appointed employees. 

3. 42 U.s.c. § 1983 (1974) [hereinafter cited as Section 1983J. It provides: 
Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory, subjects, or causes to be sub
jected, any citizen of the United States or other person within the juris
diction thereof to the deprivation of any rights, privileges or immunities 
secured by the Constitution and laws, shall be liable to the party in
jured in an action at law, suit in equity, or other proper proceeding for 
redress. . 
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falls under the Monell-1983 rubric, and finally, the impact the type 
of government sued has on the available remedial relief. 

I. Has Bivens Survived? 

A. The Pre-Monell Cases 

In Bivens v. Six Unknown Named Agents of Federal Bureau of Nar
cotics,4 the U.S. Supreme Court announced that in the absence of 
a congressional statute authorizing a cause of action to remedy a 
constitutional wrong, a federal court would have the power to do 
SO. 5 Plaintiff was seeking monetary damages against federal officials; 
in order to avoid the lack of a federal statute authorizing such a 
damages action the plaintiff alleged an action directly under the 
fifth amendment. 6 Federal jurisdiction was predicated, not on Sec
tion 1983, which applies solely to actions taken under color of state 
law, but on the general federal jurisdictional provisions of 28 U.S.C. 
§ 1331.7 After the Monroe decision barred municipal liability under 
Section 1983, litigation in this area focused on the use of Bivens 
to avoid that prohibition. 

Prior to the Monell decision several courts, when faced with an 
allegation of a Bivens cause of action directly against a municipality 
for the constitutional tort of an officer or employee, refused to apply 
the rationale of the Bivens court. In Kostka v. Hogg,8 the First Cir
cuit was faced with an action by the executor of the estate of the 
decedent who had been shot to death by police officers." The court 
analyzed Bivens in light of the adequacy of the available remedies. 
In Bivens the only available remedy was a state tort action which 
would not have included compensation for the constitutional injury. 
Under those circumstances a federal court would be justified in de
veloping an independent remedy that would be "both necessary and 

4. 403 U.S. 388 (971) [hereinafter cited as Bivens]. 
5. Id. at 392 (1971). In Bivens, the plaintiffs were alleging that six federal 

officers invaded their apartment without the authority of a search or arrest 
warrant. Section 1983 was not applicable because only federal agents were 
involved; that section only applies to actions taken under color of state law. 
The only other statutory cause of action was the Federal Tort Claims Act, 28 
U.S.c. § § 1346 et seq. (1970) which exempts from its waiver of federal gov
ernmental immunity all intentional acts of federal employees. 

For a general discussion of the Bivens cause of action see Monaghan, The 
Supreme Court, 1974 Term-Forward: Constitutional Common Law, 89 
HARV. L. REV. 1 (1975). 

6. U.S. CONST. amend. XIV. 
7. The plaintiff must allege he has suffered damages in excess of $10,000. 

28 U.S.C. § 1331(a) (1976). See Hanna v. Drobnick, 514 F.2d 393 (6th 
Cir. 1975). 

8. 560 F.2d 37 (1st Cir. 1977). 
9. Id. at 39-40. 
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sufficient" to carry out the constitutional objective.10 The First 
Circuit emphasized the need to proceed with caution in this sensi
tive area of judicial creation of substantive causes of action. In a 
serpentine exhibition of logic the court found that the existence of 
a congressionally declared remedy against individual constitutional 
tortfeasors under Section 1983 was, by inference, an explicit con
gressional declaration that municipalities are not to be held liable 
under those circumstances.ll Where Congress has spoken to deny a 
remedy for a constitutional wrong the courts would be compelled to 
remain silent. The court followed this broad rejection of the Bivens 
cause of action against a municipality with a somewhat inconsistent 
limitation. Because the alleged facts in Kostka were merely trying 
to impose municipal liability on a respondeat superior theory the 
First Circuit stated that its rejection of Bivens was limited to those 
types of cases,12 Although the final caveat attempts to narrow the 
holding, the rationale of the court regarding the impact of Section 
1983 is clear; a direct cause of action will not be implied under the' 
fourteenth amendment if Congress has chosen explicitly or implic
itly to exclude those constitutional tortfeasors from liability.13 This 
position was also taken by a number of district courts.14 

At the same time several other circuit courts of appeal were 
expressly or impliedly finding that a Bivens cause of action would 
be alleged against a municipality directly under the fourteenth 
amendment using Section 1331 as the jurisdictional statute. In the 
Second 15 Fourth 16 Fifth 17 Sixth 18 Seventh 19 and Eighth20 Circuits , , , , , 

10. [d. at 42. See Bivens, 403 U.S. at 390-95 (1971). See note 5 supra. 
11. 560 F.2d at 43. 
12. [d. at 44. 
13. The Third and Ninth Circuits had taken a similar approach. See Mo

lina v. Richardson, 578 F.2d 846 (9th Cir. 1978); Gagliardi v. Flint, 564 
F.2d 112, 114-16 (3d Cir. 1977). 

14. Rafferty v. Prince George's County, 423 F. Supp. 1045 (D. Md. 1976): 
Farnsworth v. Drem City, 421 F. Supp. 830 (D. Utah 1976); Mitchell v. 
Libby, 409 F. Supp. 1098 (D. Vt. 1976); Smetanka v. Borough of Ambridge, 
Pa., 378 F. Supp. 1366 (W.D. Pa. 1974). 

15. Turpin v. Mailet, 579 F.2d 152 (2d Cir.) (en bane), vacated and re
manded for consideration in light of Monell sub nom. City of West Haven 
v. Turpin, _ U.S. _, 99 S. Ct. 554 (1978), modified on remand, 591 F.2d 
426 (2d Cir. 1979) (en bane) (Police brutality and iIIegal arrest alleged). 

16. Cox v. Stanton, 529 F.2d 47 (4th Cir. 1975) (Wrongful sterilization 
of plaintiff). 

17. Davis v. Passman, 544 F.2d 865 (5th Cir; 1977) (Wrongful dismissal 
from employment) (in dicta). 

18. Gordon v. City of Warren, 579 F.2d 386 (6th Cir. 1978) (Taking of 
property without just compensation). See also Wiley v. Memphis Police 
Dep't., 548 F.2d 1247 (6th Cir.), cert. denied, 434 U.S. 822 (1977); Amen 
v. City of Dearborn, 532 F.2d 554 (6th Cir. 1976). 

19. McDonald v. I1Iinois, 557 F.2d 596 (7th Cir.), cert denied, 434 U.S. 
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the courts were finding that a Bivens cause of action could be 
pleaded against a municipality for a constitutional tort committed 
by their employees and officers. 

In two of these cases the courts have had the ability to rethink 
their application of the Bivens cause of action after the Monell de
cision was handed down. In the pre-Monell version of Owen v. City 
of Independence,21 the plaintiff brought an action against the extant 
members of the city council, the city manager and the city, alleging 
deprivations of liberty and property without due process, for his al
leged wrongful discharge from the office of police chief. The plain
tiff sought the remedy of full back pay, but requested neither a hear
ing nor reinstatement. The court rejected the plaintiff's contention 
that he possessed a property interest which would create an implied 
contractual right to a pre-termination hearing under Arnett v. Ken
nedy,22 or state law. However, the court did find that there had been 
a deprivation of liberty in defamatory statements made by a high
ranking official; those statements "served to blacken Owen's name 
and reputation. "23 For that liberty deprivation retrospective mone
tary relief, "while not strictly back pay," was granted "in lieu of 
back pay"24 for "an amount of compensation measured by the 
amount of money he likely would have earned . . . if he had not 
been deprived of his good name by the action of the City .... "25 

966 (1977) (Wrongful arrest and conviction). See also Hostrop v. Board of 
Junior College Dist. No. 515, 523 F.2d 569 (7th Cir. 1975), cert. denied, 
425 U.S. 963 (1976). 

20. Owen v. City of Independence, 421 F. Supp. 1110 (W.D. Mo. 1976), 
afj'd in part and rev'd in part, 560 F.2d 925 (8th Cir. 1977), vacated and 
remanded for consideration in light of Monell, 438 U.S. 902 (1978), modi
fied on remand, 589 F.2d 335 (8th Cir. 1978), cert. granted, 100 S. Ct. 42 
(1979). For a discussion of Owen see Carlisle, Owen v. City of Independence: 
Toward Constructing A Model For Municipal Liability After Monell, 12 
URB. LAW. 292 (1980) [hereinafter cited as Carlisle]. 

21. 421 F. Supp. 1110. 
22. 416 U.S. 134 (1974). 
23. In the pre-Monell opinion (and on remand after Monell), the Eighth 

Circuit majority assumed that the conduct of the city's highest-ranking offi
cers could give rise to entity liability without considering principles of vicar
ious liability; the conduct of the city councilman who defamed the plaintiff 
was not imputed to the city, but was viewed as the conduct of the city itself 
merely because the councilman held such a high office. For this reason, the 
court did not take into consideration that the plaintiff's discharge was not 
caused by, based upon, nor related to, the defamation; the fact that high
ranking officials had defamed, as well as discharged, him was a sufficient con
nection in the eyes of the public to constitute a deprivation of liberty. These 
acts were connected because newspaper reports of the official acts tied them 
together; this conclusion was vigorously challenged by a dissenting opinion. 
560 F.2d 925 at 942. 

24. Id. at 940. 
25. Id. 
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Confronted with the question of whether this relief was "necessary" 
or "appropriate" to the vindication of fourteenth amendment rights 
against a governmental entity on a Bivens theory, the court con
cluded that "such a remedy is an appropriate one to vindicate con
stitutional rights in proper cases. "26 

The City sought, and was granted, certiorari to the Supreme Court· 
but when Monell was decided, the certiorari was vacated and the 
case was remanded to the Eighth Circuit for reconsideration in light 
of Monell. 27 In its review the Eighth Circuit found it "unnecessary 
to rely on the Bivens doctrine" since Congress had, by enacting Sec
tion 1983, "provided an appropriate and exclusive remedy for con
stitutional violations committed by municipalities."28 

In another significant case dealing with the Bivens cause of action, 
the Second Circuit found itself in a similar position to that of the 
Eighth Circuit. In Turpin v. Mailet29 a fifteen-year-old boy brought 
an action against two police officers under Section 1983, and a 
Bivens cause of action against the City under Section 13 31. 30 The 
Second Circuit en bane, using the rationale of the Eighth Circuit in 
Owen in its pre-Monell opinion, determined that courts were free to 
imply remedies for constitutional wrongs where the requested relief 
is appropriate for the vindication of the wrong committed. The 
court refused to accept the argument of the City that section 5 of 
the fourteenth amendment, which provides for congressional en
forcement of the fourteenth amendment, impliedly precludes the 
court from such enforcement activities. 31 In developing this cause of 
action the Turpin court was careful to limit the potential liability 
of the city to acts directly "authorized, sanctioned or ratified" by 
municipal officials or bodies at the policy-making level rather than 

26. Id. at 933. 
27. 438 U.S. 902 (1978). 
28. 589 F.2d at 337 (emphasis added). 
29. 579 F.2d 152 (2d Cir.) (en bane) vacated and remanded for consider

ation in light of Monell sub nom. City of West Haven v. Turpin, _ U.S. _, 
99 S. Ct. 554 (1978),591 F.2d 426 (2d Cir. 1979) (en bane) [hereinafter 
cited as Turpin]. Turpin involved an interesting set of facts. Turpin had been 
accosted by two policemen on an earlier occasion and filed a Section 1983 
action against the two officers involved. The U.S. District Court issued a 
judgment in favor of the youth and awarded him $3500 in damages which 
was paid by the insurance carrier for the City of West Haven. The decision 
was well-publicized in the local media and shortly thereafter this second 
altercation and arrest for disorderly conduct took place. The charge was later 
dropped after a nolle prosequi was filed. 579 F.2d at 154-55. 

30. [d. at 154. 
31. [d. at 158-64. Section 5 of the fourteenth amendment provides: "The 

Congress shall have power to enforce by appropriate legislation, the provi
sions of this article." U.S. CONST., amend. XIV, § 5. 
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imposing liability on a respondeat superior basis. 32 The court, even 
before Monell was decided, had concluoed that to imply a Bivens 
cause of action based on respondeat superior would be an additional, 
not an appropriate and necessary, remedy for the commission of a 
constitutional tort by a city official or employee. 

On remand the Second Circuit, in another en banc decision, held 
that because Monell had revived the Section 1983 action against 
municipalities, those actions were essentially coextensive with the 
"common law" Bivens action and therefore were no longer appro
priate.33 While still uphOlding a federal court's ability to create com
mon law remedies for redressing constitutional wrongs, the per 
curiam opinion goes beyond the limited remand order desired by 
the concurring judges by definitively holding that no Bivens cause 
of action can co-exist where a Section 1983 action is available. The 
Turpin court, like that in Owen, precluded the use of Bivens either 
as a substitute for Section 1983 or as a way of holding municipali
ties liable under a respondeat superior theory. 

B. Post-Monell Reactions 

In addition to the Second and Eighth Circuits' reconsideration of 
their acceptance of the Bivens cause of action, several other fed
eral courts have dealt with the problem of complaints which alleged 
municipal liability both under Section 1983 and directly under the 
fourteenth amendment. 

In Jones v. City of Memphis,34 plaintiff alleged that several Mem
phis police officers violated his constitutional rights by illegally ar
resting and assaulting him. Plaintiff alleged liability against the City, 
based both on Section 1983 as reinterpreted by Monell, and directly 
under the fourteenth amendment. The Bivens cause of action was 
undoubtedly alleged because the nature of the city's involvement in 
the constitutional violations would have fallen under the rubric of 
the respondeat superior exception to Section 1983 municipal liabil-

32. 579 F.2d at 164-6. For a full discussion of the respondeat superior 
defense see pages 244-50, infra. For a contrary view, see Note, Respondeat 
Superior Liability of Municipalities for Constitlltional Torts After Monell: 
New Remedies to Pursue, 44 Mo. L. REV. 515 (1979) [hereinafter cited as 
Note, Respondeat Superior]. 

33. 591 F.2d at 427 (2d Cir. 1979) (en bane). The opinion was a par
ticularly terse per curiam decision with four of the nine judges concurring in 
the result. The concurring judges would not have decided that the Bivens 
cause of action was no longer appropriate but would have merely remanded 
the case to the trial judge to ascertain whether a 1983 action had been pleaded 
against the City of West Haven. See Gordon v. City of Warren, 579 F.2d 386, 
392 (6th Cir. 1978). . 

34. 586 F.2d 622 (6th Cir. 1978). 
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ity.35 Plaintiff tried to avoid the exception by arguing that munici
palities could still be held vicariously liable for the constitutional 
torts of their employees directly under the fourteenth amendment. 36 

The court, however, refused to extend the Bivens cause of action 
against municipalities to allegations solely founded on a theory of 
vicarious liability; it termed these actions as fundamentally incon
sistent "with the import of Bivens."37 

Similar attempts to avoid the exclusion of vicarious liability from 
Section 1983 have also ended in failure in other courts. In Kedra 
v. City of Philadelphia,38 plaintiffs stated that over an 18-month 
period there was an alleged series of brutal acts committed by city 
policemen. 39 In alleging liability under a Bivens cause of action the 
plaintiffs sought to avoid the inescapable conclusion left by the al
legations of their complaint, i.e., that the city was involved only 
under the respondeat superior theory, which had been rejected by 
the Monell court as a basis for a Section 1983 action. The court 
was not receptive to the Bivens cause of action, having rejected ear
lier pre-Monell attempts to use it to avoid the then-existing Monroe 
prohibition against municipal liability.40 It concluded that, in light 
of its earlier analysis, if it was impermissible to allege a Bivens cause 
of action to circumvent the rule in Monroe it would be equally im
permissible to circumvent the respondeat superior rule laid out in 
MonellY Finding that the Monell decision to exclude liability under 
a respondeat superior theory was an explicit congressional declara
tion to limit the enforcement mechanisms of the fourteenth amend
ment, the court totally foreclosed the use of Bivens against munici
palities under these circumstances. 

Thus, two years after the Monell decision it appears that the 
Bivens cause of action has basically been expunged from the mu
nicipal liability area and has been replaced by the newly discovered 
cause of action under Section 1983. In every post-Monell decision, 
except one,42 in which the plaintiff sought to hold a municipality 

35. See text accompanying notes 73 to 136, infra. 
36. 586 F.2d at 624-25. 
37. ld. at 625. See the pre-Monell Turpin v. Mailet, 579 F.2d at 166 opin-

ion. See also Note, Respondeat Superior, supra note 32. 
38. 454 F. Supp. 652 (E.D. Pa. 1978). 
39. ld. at 675-79. 
40. See, e.g., Jones v. McElroy, 429 F. Supp. 848 (E.D. Pa. 1977); Mil

burn v. Girard, 429 F. Supp. 869 (E.D. Pa. 1977). 
41. 454 F. Supp. at 678. 
42. See text accompanying notes 22 to 41, supra discussing Owen, Turpin, 

Jones, and Kedra. See also, Cale v. City of Cov., 586 F.2d 311 (4th Cir. 
1978); Sterling v. Village of Maywood, 579 F.2d 1350 (7th Cir. 1978); Mo-
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liable directly under the fourteenth amendment to avoid the 
Monell rule against respondeat superior liability, the courts have 
refused the invitation that had been eagerly accepted after Monroe 
v. Pape. 

The only post~Monell case which finds that a Bivens cause of 
action can be stated against a municipality is Fernandes v. Limmer.43 
The plaintiff was a member of the International Society of Krishna 
Consciousness who was prevented from performing his religious 
ritual of Sankirtana through solicitation of contributions in the 
Dallas~Fort Worth Regional Airport.44 In analyzing the jurisdic~ 
tional elements of the case the court concluded that it was clear 
that jurisdiction lay under the newly interpreted provision of Sec~ 
tion 1983 because the municipalities had enacted ordinances which 
attempted to limit the plaintiff's activities. However, the Gourt went 
on to discuss another independent ground of jurisdiction founded in 
Bivens and Section 133l. While noting that the Supreme Court had 
not decided the issue of whether Bivens could be applied to a mu~ 
nicipality the court concluded that, at least in the Fifth Circuit, a 
Bivens cause of action to vindicate first and fourteenth amend~ 
ment rights against a municipality or other governmental body could 
be asserted. 45 There is no discussion of the "necessary and appro~ 
priate" requirement of Bivens nor is there a discussion of Justice 
Powell's concurrence in Monell4G where he reasoned that there was 
little need for the amorphous Bivens action given the reinterpreta~ 
tion of Section 1983. Considering the guarded nature of the remedy 

lina v. Richardson, 578 F.2d 846 (9th Cir. 1978); McDonald v. State of Ill., 
557 F.2d 596 (7th Cir.), cert. denied, 434 U.S. 966 (1977); Randel v. Go
key, 469 F. Supp. 452 (N.D. Ohio 1979); Leite v. City of Prov., 463 F. Supp. 
585 (D.R.1. 1978); Cedar-Riverside Assocs., Inc. v. U.S., 459 F. Supp. 1290 
(D. Minn. 1978); Owens v. Haas, 456 F. Supp. 1009 (E.D.N.Y. 1978), 
rev'd, 601 F.2d 1242 (2d Cir. 1979). Cj. Williams v. Codd, 459 F. Supp. 
804 (S.D.N.Y. 1978). Williams relied on Turpin I which was reversed in 
Turpin II insofar as Bivens could be applied against a municipality. It also 
misread Turpin I since Bivens was held inapplicable to the respondeat su-
perior situation. . 

43. 465 F. Supp. 493 (N.D. Tex. 1979). 
44. [d. at 495. 
45. [d. at 496. The Court cites with one exception only pre-Monell cases 

including Owen v. City of Independence, supra note 20, which reversed itself 
on the Bivens issue after Monell was decided. See notes 20 to 26, supra. The 
only post-Monell case cited is Goss v. San Jacinto Junior College, 588 F.2d 
96 (5th Cir. 1979). Tn Goss the Fifth Circuit applied Monell and Section 
1983 in determining whether the Junior College was liable for the wrongful 
firing of a nontenured teacher. Id. at 98. It specifically eschewed finding that 
a cause of action lay under Section 1331 although it did note that in prior 
cases it had allowed such direct actions to be brought. 'd. (n.2). 

46. 436 U.S. at 713 (Powell, J. concurring). 
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given in Bivens and all of the precautionary language regarding the 
total absence of an effective remedy for the violation of a constitu
tional right, the court seemingly goes far beyond the Bivens holding. 
In light of the facts in the case, which clearly fall under the Monell 
interpretation of 1983, there is apparently little reason for the re
dundancy of the causes of action. The court does suggest, however, 
that because Texas law granted sovereign immunity to cities in the 
operation of airports, Bivens might be needed to override such local 
immunityY The court does not try to answer the issue of whether . 
the state-granted absolute immunity must also fall under a Section 
1983 cause of action. This result should follow from Monell, which 
held that absolute grants of immunity from the state would still not 
bar a Section 1983 action against a municipality.48 

The Fernandes case notwithstanding, it appears that local gov
ernments can no longer be sued under the Bivens theory, either as 
an alternative cause of action to the Section 1983 action, or as a 
means of avoiding the prohibition against Section 1983 liability 
based on the theory of respondeat superior. Unless the Supreme 
Court chooses to reconsider Bivens in its deliberations in Owen, 
most federal courts will no longer entertain a Bivens cause of ac
tion against a municipality for redressing a constitutional wrong 
committed by one of its agents, officials, or employees. 

II. What Constitutes an Official Act-
Policy, Custom or Usage? 

In Monell the Supreme Court was faced with reviewing a matter of 
an officially declared governmental policy which had been held un
constitutional. 49 Although neither of the parties briefed the issue, 
the majority opinion in Monell analyzed and discussed the extent 
to which local governments can be held liable under Section 1983 
under other circumstances. 50 Monell identifies several different 
"touchstones" for municipal liability. The implementation or execu-

47. ld. See Carlisle, supra note 20, at 235. 
48. 436 U.S. at 701. See Carlisle, supra note 20, at 235. 
49. 436 U.S. at 690. The policy involved compelled pregnancy leaves 

which had been declared unconstitutional in Cleveland Bd. of Educ. v. La
Fleur, 414 U.S. 632 (1974). 

50. Schnapper, supra note 1, at 215-16. Justice Stevens in concurring in 
part concluded that the entire discussion contained in Part II of the majority 
opinion dealing with policies, custom and usage and respondeat superior was 
merely "advisory." 436 U.S. at 714 (Stevens, J., concurring in part). Whether 
advisory or not the federal courts have followed the dicta closely in deciding 
the fate of Section 1983 cases that have been litigated since Monell. See text 
accompanying notes 20 to 42, supra, and 70 to 136, infra. 
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tion of "a policy statement, ordinance, regulation, or decision offi
cially adopted and promulgated by that body's officers,"51 which is 
alleged to be unconstitutional, will serve as the basis for municipal 
liability. The opinion later adds two further bases for municipal 
liability; those bases, custom and usage with the force of law, are 
both contained in the body of Section 1983.52 The court further de
lineates the extent of municipal liability for official activities by 
requiring that the official activity have "received formal approval 
through the body's official decision-making channels."53 Finally, the 
court rejects the application of Section 1983 to municipalities where 
the sole basis for liability was on a respondeat superior theory. 54 

While the court did provide some guidance to the lower federal 
courts in applying Section 1983, much of the litigation following 
Monell focused on the issue of what activities, participated in by 
which officials, would trigger Section 1983 liability. A related issue 
was whether the alleged activity would fall under the respondeat 
superior exception. While the case law is new, there appear to be 
two emerging patterns of decisions that cover many Section 1983 
suits. The first group are cases which involve a dismissal from em
ployment by a municipality or other local governmental body. In 
these cases the courts have largely found that Monell is at least 
arguably applicable. In the second group of cases the principal fac
tual allegation is one of police misconduct in the form of harass
ment, beating, shooting, or illegal arrest. In most of the police mis
conduct cases the courts have found that the plaintiffs are not 
entitled to recover under Section 1983 because the activities which 
they allege caused their injuries are within the respondeat superior 
exception. 

A. The Employment Dismissal Cases 

In Cale v. City of Covington,r.5 three dismissed employees of a mu
nicipality attempted to utilize Monell to recover damages for their 

51. Monell, 436 U.S. at 690. 
52. Id. at 690-91. See Adickes v. S. H. Kress & Co., 398 U.S. 144, 167-

68 (1970) and the original language of Section 1983. The Adickes case held 
that Congress intended to prevent discriminatory and unconstitutional acts 
that, although not authorized by written law, were so permanent and weIl
settled as to be the equivalent of an official act of policy. 

53. Id. at 691. 
54. Id. at 691-92. For a complete discussion of the rejection of the re

spondeat superior theory in the absence of any briefing on the issue by the 
parties see Schnapper, supra note 1, at 215-16; Levin, The Section 1983 Mu
nicipality Immunity Doctrine, 65 OED. L.J. 1483 (1977); Note, Respondeat 
Superior, supra note 32. 

55. 586 F.2d 311 (4th Cir. 1978). 
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allegedly wrongful dismissals. Because the complaint was dismissed 
on defendant's motion for summary judgment, there was scant evi
dence in the record regarding the nature of the firing. The ration
alization for the dismissal of Cale from the police department was 
his taking of a plastic scalpel from the office of a deceased physi
cian.56 The Fourth Circuit vacated the dismissal of a Section 1983 
action and remanded for trial to determine whether or not the al
leged actions involved in the dismissal were caused by the execution 
of some official policy. 57 Because the record was unclear, the nature 
of the policy that caused the alleged injury was not discussed. 58 

In several other cases allegations of alleged racial motivation 
in the dismissal of an employee, or allegations of being punished 
for the exercise of first amendment rights, have led to trials on the 
merits rather than summary dismissals. 59 In Oshiver v. Court of 
Common Pleas,60 the plaintiff filed administrative charges of age and 
sex discrimination against the defendant court with the U.S. De
partment of Labor and Equal Employment Opportunity Commis
sion. Approximately three months later she was terminated along 
with some 30 other staff employees of the court for alleged budget
ary reasons. The defendant moved for a summary judgment claim
ing that the complaint only alleged that this was a single act of 
discrimination against the plaintiff and therefore was not an official 
and generally applicable policy which could serve as a basis for 
Section 1983 liability.61 Although the court noted that plaintiff could 
not win if she were relying on a respondeat superior theory, it was 
reluctant to summarily dismiss the complaint because there was a 
conceivable set of facts which could be shown by the plaintiff that 
the defendant was engaging in a generalized discriminatory policy 
based upon the impermissible classifications of sex and age. There-

56. [d. at 312. 
57. [d. 
58. The policy may have been substantively or procedurally unsound or 

both. 
59. See, e.g., Goss v. San Jacinto Junior College, 588 F.2d 96 (5th Cir. 

1979); Burt v. Abel, 585 F.2d 613 (4th Cir. 1978); Eckerd v. Indian River 
School Dist., 475 F. Supp. 1350 (D. Del. 1979); Shuman v. City of Phil., 
470 F. Supp. 449 (E.D. Pa. 1979); Oshiver v. Court of Common Pleas, 469 
F. Supp. 645 (E.D. Pa. 1979); Hawkins v. Board of Pub. Educ., 468 F. 
Supp. 201 (D. Del. 1979); Kelly v. Richland School Dist. No.2, 463 F. Supp. 
216 (D.S.C. 1978); Williams v. Codd, 459 F. Supp. 804 (S.D.N.Y. 1978); 
Cochran v. Chidester' School Dist. of Ouachita, 456 F. Supp. 390 (W.D. Ark. 
1978); Vercher v. Harrisburg Hous. Auth., 454 F. Supp. 423 (M.D. Pa. 
1978). 

60. 469 F. Supp. 645 (E.D. Pa. 1979). 
61. [d. at 648. 
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fore, the court concluded that the motion to dismiss must be 
denied.62 

In Shuman v. City of Philadeiphia,63 plaintiff sought reinstate
ment, back pay and other equitable and declaratory relief against 
the City of Philadelphia, and named officials of the Philadelphia 
police department as defendants. Shuman was dismissed because he 
refused to testify during an internal investigation into his private 
life.64 Under a Philadelphia Home Rule Charter provision any offi
cer or employee of the city who refuses to testify or appear before 
any city agency or board investigating that officer shall forfeit his 
office or position.65 Plaintiff refused to testify because he believed 
that the City had no right to inquire into the "personal life" of any 
policeman. Shortly after his refusal to testify he was dismissed for 
conduct unbecoming an officer; the grounds for dismissal included 
both his refusal to answer questions, and his inducement of an 18-
year-old single female to leave her parents' home and live with him 
while he was still married. Although these two grounds were stated 
on the notice of dismissal, the court concluded that defendant's sole 
motivation for firing the plaintiff was his failure to answer questions 
about his private life during an official investigation.66 Because an 
official policy of the police department was involved the court had 
no trouble finding that Monell was applicable. The official policy, 
according to the court, was not necessarily the provision of the City 
Charter which dealt with refusing to answer questions but was the 
official, although unwritten, police department policy of investi
gating police officers' off-duty life and then punishing by dismissal 
all officers who refused to answer questions about such off-duty 
matters.67 After finding that the private sexual conduct of a police 

62. [d. at 649. Plaintiff was also seeking a preliminary injunction reinstat
ing her in her staff position. In discussing the merits of granting the prelim
inary injunction the court found that there was a substantial likelihood that 
under the facts as alleged plaintiff had been discharged because of her age 
and/ or sex. [d. at 649-52. See also United Black Firef'rs. of Norfolk v. Hirst, 
604 F.2d 844 (4th Cir. 1979); Woody v. City of W. Miami, 477 F. Supp. 
1073 (S.D. FI. 1979); Eckl v. City of Boston, 476 F. Supp. 1014 (D. Mass. 
1979); Morgan v. Sharon, Pa., Bd. of Educ., 472 F. Supp. 1157 (W.D. Pa. 
1979). 

63. 470 F. Supp. 449 (E.D. Pa. 1979). 
64. The investigation was prodded by the mother of an 18-year-old girl 

with whom the plaintiff was living. The mother was barraging the Police 
Commissioner and others with complaints about the meretricious relationship 
between the plaintiff who was then still married but was separated from his 
wife and daughter. [d. at 452-53. 

65. [d. at 453. 
66. [d. at 455. 
67. [d. at 457. 
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officer was within the "zone of privacy" protected by the U.S. Con
stitution, the court concluded that this protection was not absolute. 68 

The court envisioned several circumstances where investigating the 
private sexual conduct of a public employee would not be uncon
stitutional and could well support the dismissal of that individual. 
If, for example, the private sexual conduct of the employee could 
conceivably have a substantial impact or effect on the ability of the 
employee or officer to perform his job, a municipal investigation 
would be appropriate. 69 In this case the court could find no justifi
cation for the investigation because there had been no finding that 
the plaintiff's performance at work had been less than satisfactory. 
The unlimited ability of the police department to investigate, at its 
discretion, such private matters, and then to dismiss an employee for 
failing to cooperate with the investigation, was clearly beyond the 
bounds of constitutional behavior. Therefore, the court concluded 
the plaintiff was wrongfully dismissed. 70 

In dealing with the problem of granting an equitable award for 
back pay against the City of Philadelphia, the court concluded that 
the doctrine of good faith immunity would not be applicable. 71 The 
back pay award could thus be assessed against the city as a result 
of the actions of the police department under its unofficial policy 
regarding the investigation of private sexual activity. The police de
partment, being a part of the city, had directly caused the consti
tutional injury. 

Shuman reflects the basic view taken by many of the courts that 
have dealt with an employment dismissal issue; if the dismissal was 
wrongful and was pursuant to an official or unofficial policy of the 
municipality or its agencies, a cause of action under Monell has 
been stated and a trial on the merits is warranted.72 

B. The Police Misconduct Cases 

In contrast to the employee dismissal cases, the other major cate
gory of Section 1983 actions which have led to nearly uniform re
sults, are the police brutality, harassment or arrest cases.73 While 

68. ld. at 458-59. The court relied on Whalen v. Roe, 429 U.S. 589 (1977), 
and Roe v. Wade, 410 U.S. 113 (1973) to support this finding. 

69. See, e.g., Sullivan v. Meade Ind. School Dist., 530 F.2d 799 (8th Cir. 
1976). 

70. 470 F. Supp. at 461. 
71. ld. at 464. For a discussion of the immunity issue see Carlisle, supra 

note 47. 
72. See cases cited supra note 59. 
73. Reeves v. City of Jackson, 608 F.2d 644 (5th Cir. 1979); Sala v. 

County of Suffolk, 604 F.2d 207 (2d Cir. 1979); Garner v. Memphis Police 
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the results have been uniform, the tests or approaches taken by the 
courts regarding the application of the respondeat superior excep
tion have varied. In only one of these police-related cases did the 
plaintiff prove that an official policy was involved to constitute a 
Monell cause of action. In Sala v. County ot SufJolk,74 a female 
plaintiff had been accused by another individual of the crime of 
harassment which was punishable by a jail sentence of no longer 
than 15 days.75 After a summons to appear was delivered to the 
wrong address, a warrant of arrest was issued. The plaintiff volun
tarily showed up at the County Police Department where she was 
summarily handcuffed and subjected to a "strip search" by a female 
corrections officer. This was the official procedure of the police de
partment regarding all persons who were to be delivered to the 
County Sheriff's Department. 76 The court did not identify the source 
of the official policy and procedure regarding "strip searches"; ap
parently it was not a contested issue on appeal. Even though a cause 
of action was stated, the court nonetheless absolved both the indi
vidual officers and the county from liability because of their appli
cation of the good faith immunity test. 77 

The remaining cases, although they adopt the respondeat supe
rior exception to Section 1983 liability, do provide some insights 
as to what the courts see as the factors that might lead to Section 
1983 liability in the police-related cases. In Leite v. City ot Provi-

Dep't, 600 F.2d 52 (6th Cir. 1979); Jones v. City of Memphis, 586 F.2d 622 
(6th Cir. 1978); Reimer v. Short, 578 F.2d 621 (5th Cir. 1978); Russ v. Rat
liff, 578 F.2d 221 (8th Cir. 1978); Onley v. Simms, 476 F. Supp. 974 (E.D. 
Pa. 1979); Randle v. Gokey, 469 F. Supp. 452 (N.D. Ohio 1979); La Rocco 
v. City of N.Y., 468 F. Supp. 218 (E.D.N.Y. 1979); Myers v. Davis, 467 F. 
Supp. 8 (E.D. Tenn. 1978); Zaragoza v. City of San Antonio, 464 F. Supp. 
1163 (W.O. Tx. 1979); Leite v. City of Prov., 463 F. Supp. 585 (D.R.I. 
1978); Lodermeier v. City of Sioux Falls, 458 F. Supp. 1202 (D.S.D. 1978); 
Sanchez v. Marquez, 457 F. Supp. 359 (D. Colo. 1978); Smith v. Ambrogio, 
456 F. Supp. 1130 (D. Conn. 1978); Owens v. Haas, 456 F. Stipp. 1009 
(E.D.N.Y. 1978), rev'd, 601 F.2d 1242 (2d Cir. 1979); Kedra v. City of 
Phi\" 454 F. Supp. 652 (E.D. Pa. 1978). 

74. 604 F.2d 207 (2d Cir. 1979). In Garner v. Memphis Police Dep't, 600 
F.2d 52 (6th Cir. 1979) the Sixth Circuit remanded the case for a trial on the 
issue of potential Monell liability for the alleged city policy of using deadly 
force and hollowed out bullets. 

75. 604 F.2d at 208-9. 
76. /d. at 209. The policy was later abandoned. See Bell v. Wolfish, _ 

U.S. -,99 S. Ct. 1861 (1979). 
77. The court calls the practice "insensitive, demeaning and stupid" but 

nonetheless finds no bad faith on behalf of the county bodies charged with 
formulating municipal policy. 604 F.2d at 211. The court was impressed by 
the county's decision to abandon the policy; that, unfortunately, did not com
pensate Ms. Sala for her undergoing a very distasteful event at the hands of 
the county. 
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dence,78 the plaintiff alleged that he had been verbally and physi
cally mistreated by five municipal police officers. Plaintiff was seek
ing monetary damages against the unknown officers and the city. 
The city filed a motion to dismiss the complaint; the motion was 
denied even though the complaint was substantially phrased in terms 
of a "respondeat superior claim."7!! The key language in the com
plaint that prevented the grant of the motion to dismiss stated that 
the city was liable because it was "negligent in hiring, training, con
tinuing to employ and/or failing to discipline and/or supervise its 
employees."8o In discussing the respondeat superior exception the 
court concluded that since cities only act through their high level 
"supervisory officials," they can be held liable only when those offi
cials perform acts which "directly cause the alleged harm." Alleging 
that a municipal official is acting solely in his or her supervisory 
capacity is insufficient to overcome the respondeat superior excep
tion. 81 In separating the allegation of a negligent failure to supervise 
from the negligent structuring and implementation of policies, the 
court relied on the pre-Monell Supreme Court case of Rizzo v. 
Goode. 82 In Rizzo the petitioners were seeking injunctive relief 
against the Philadelphia Police Department for a pattern of alIegedly 
brutal attacks on minority residents. The only allegation that was 
shown at the trial of the case was that without a change in the then
present police disciplinary rules, the brutality would continue. The 
petitioners in Rizzo could not show that there was any direct par
ticipation by supervisory personnel which encouraged, implicitly 
authorized, approved, or acquiesced to the alleged misconduct. 83 
By analogy, then, an action against a municipality under Monell 
cannot be predicated merely on the failure to supervise, even if the 
supervision or training is negligent. Rizzo made it very difficult to 
plead a Section 1983 action where the only official "action" was 
inaction. 

Rizzo notwithstanding, the Leite court was somewhat sensitive to 
the problem of the "pattern" of police misconduct that otherwise 

78. 463 F. Supp. 585 (D.R.I. 1978). 
79. Id. at 588. 
80. Id. 
81. [d. at 589-90 citing Delaney v. Dias, 415 F. Supp. 1351, 1353 (D. 

Mass. 1976). 
82. 423 U.S. 362 (I 976). 
83. See 423 U.S. at 371 where the court says: "As the facts developed, 

there was no affirmative link between the occurrence of the various incidents 
of police misconduct and the adoption of any plan or policy by petitioners
express or otherwise-showing their authorization or approval of such mis
conduct." 
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would have to be endured by the public before a plaintiff could 
bring a Section 1983 action. It thus borrowed the "deliberate indif
ference" test used by the Supreme Court in eighth amendment jail 
condition cases as developed in Estelle v. Gamble. 84 This standard, 
which is comparable to the reckless or gross negligence civil stan
dard, can be applied where the supervisory official knew of or had 
imputed knowledge of, a past pattern of unconstitutional police be
havior and did nothing about it. 85 This "deliberate indifference" 
standard cannot be met by a mere allegation of "simple" negligent 
training of a police force unless it is accompanied by actual or im
puted knowledge of a pattern of prior police misconduct. The court 
places a heavy burden on the plaintiff to show that training was 
either nonexistent or was so grossly inadequate as to imply acqui
escence to the continuing pattern of police misconduct. Because the 
complainant in Estelle only alleged mere negligence in the training 
of police officers, it would have been inadequate under the "delib
erate indifference" standard; however, because of the novel question 
involved, the court merely dismissed the plaintiff's claims against 
the city without prejudice, allowing the plaintiff 30 days leave to 
amend his complaint. S6 

Leite represents a strict approach to the police misconduct cases. 
A similar approach was taken in Smith v. Ambrogio,S7 which ex
plored in depth the requirements for alleging a valid Section 1983 
action in certain kinds of police misconduct cases. In Smith the 
plaintiff alleged that he was illegally arrested without a warrant or 
probable cause by police officers of the Town of Hamden at the in
sistence of the chief of police. While there was no dispute that a 
valid Section 1983 cause of action had been stated against the indi
vidual officers and police chief, the only allegation contained in the 
complaint that involved the town was that the town "knew or should 
have known" that its police officers had frequently made unlawful 
arrests and had filed false reports. ss The court saw the principal 
issue of liability as dependent on plaintiff's ability to prove that the 
city was engaging in wrongful action or had made a knowing omis
sion, rather than on proof that the harm was caused by the wrongful 

84. 429 U.S. 97 (1976). 
85. 463 F. Supp. at 590. 
86. [d. at 591. See also Delaney v. Dias, 415 F. Supp. 1351 (D. Mass. 

1976), a pre-Monell case in which a much more liberal standard of liability 
for the actions of superiors was taken. 

87. 456 F. Supp. 1130 (D. Conn. 1978). 
88. [d. at 1132-33. The charges against the plaintiff were subsequently 

dismissed by the state court. 

HeinOnline -- 12 Urb. Law. 247 1980 



248 THE URBAN LAWYER VOL. 12, No.2 SPRING 1980 

action of a municipal employee. The court approached the liability 
issue with several steps. First, it must determine the alleged official 
policy of a municipality. The court concluded that "persistent prac
tices" may be sufficient to constitute either an unofficial or unwritten 
policy or a custom. 8o After determining that an official policy or 
custom has been established, the next level of inquiry turns to the 
causal link between that policy and the alleged constitutional injury. 
In Monell the causal link was direct; the policy itself commanded 
the injury which was the subject of the litigation. In police miscon
duct cases there is usually no direct link between the policy and the 
injury.oo There still can be liability, however, based on the concept 
that a person or a municipality is held liable for the natural con
sequences of its acts.01 

The court equated the search for the causal link with the search 
for supervisorial responsibility outside of the respondeat superior 
theory. In both cases liability will lie only where the town or super
visor has adopted a policy, the natural consequence of which is the 
denial of a constitutional right. 92 The court rejects the defendant's 
allegation that Rizzo v. Goode93 has totally eliminated supervisorial 
inaction as a basis for any kind of liability. While it admits that 
Rizzo does limit the use of inaction, the subsequent cases of Estelle 
v. Gamble04 and Duschesne v. Sugarman95 do give the court some 
leeway in holding supervisors or municipalities liable for certain 
types of inaction. 06 In most situations where the allegation is merely 
that a pattern of practices has taken place and that the supervisor 
or city has responded with inaction, this court would be reluctant 
to' find that a Monell cause of action exists. This would especially 
be true if the complaint only made general allegations of municipal 

89. See, Adickes v. S. H. Kress & Co., 398 U.S. 144 (1970). 
90. But ct. Sala v. County of Suffolk, 604 F.2d 1242 (2d Cir. 1976) (Di-

rect link between strip search policy and injury to plaintiff). 
91. Smith, 456 F. Supp. at 1134-35. 
92. ld. at 1135. 
93. 423 U.S. 362 (1976). 
94. 429 U.S. 97 (1976). The Supreme Court specifically noted that omis

sions may be sufficiently harmful to impose Section 1983 liability on prison 
officials. ld. at 106. See also Clappier v. Flynn, 605 F.2d 519 (10th Cir. 
1979); Redmond v. Baxley, 475 F. Supp. 1111 (E.D. Mich. 1979) ($130,000 
award to prisoner for injuries suffered upheld against supervisory personnel). 

95. 566 F.2d 817 (2d Cir. 1977). 
96. The Court sees two types of cases. The first is where a specific situa

tion under the control of the defendant municipality or supervisor has taken 
place and continues to take place which allegedly causes the constitutional 
injury. The typical example is that of jail conditions. In those cases munici
palities and jail supervisors will be held liable under Section 1983 if they knew 
or should have known about the intolerable conditions even after Rizzo. 
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inaction. Only in "extreme" cases where the supervisor or city has 
knowledge of a pattern of police misconduct so that the court can 
infer a tacit approval of such misconduct by the city will a Section 
1983 action be stated.97 The court then gave the plaintiff 20 days 
to seek leave to amend his complaint in order to meet the rigorous 
factual allegations required to hold a municipality liable for inac
tion. The court was aware that the factual specification it was re
quiring would have a negative impact on the number of Section 
1983 lawsuits filed against municipalities for the acts of their police 
officers, but it felt compelled to develop a "definitive" ruling so as 
to provide some certainty in this presently muddled and confused 
area.9S 

Smith had raised the issue, not applicable to the facts in that case, 
that the respondeat superior exception would not as easily apply 
to the specific situation case, e.g., where the city is exercising con
trol over a jail facility and, by failing to act, causes constitutional 
injuries to the inmates. It was a similar fact pattern that led the court 
in Mayes v. ElrocJ99 to deny Cook County's motion to dismiss a Sec
tion 1983 action against it for its failure to maintain its county jail 
in a humane condition. Using the custom analysis first stated in 
Adickes v. S. H. Kress & CO.,lOO the court in Mayes held that where 
existing laws or ordinances are either neglected or affirmatively re
jected, or are so badly administered as to be neglected, the practice 
of neglect may be a custom which invokes the liability decisions of 
Section 1983. The court found that Illinois law required counties to 
maintain suitable jails, and the county had continued to underfund 
the jail facility which led to deplorable living conditions.101 In over
coming the causal link problem raised in Leite and Smith the court 
followed four basic guidelines. First, the link is absent if the sole 
nexus between the municipality and the tort is the employer-em
ployee relationship. The second guideline also would absolve a mu-

97. In this case the court analyzed the allegations of the complaint and 
found them wanting in several respects. They were conclusionary and totally 
devoid of factual content. Smith, 456 F. Supp. at 1137. The court analogized 
the requirements of a proper complaint to be similar to the requirements im
posed on allegations of conspiracy to deprive individuals of constitutional 
rights that make it tougher to state a valid Section 1985(3) cause of action. 
ld. See Birnbaum v. Trussell, 371 F.2d 672 (2d Cir. 1966). 

98. ld. at 1138. 
99. 470 F. Supp. 1188 (N.D. III. 1979). 
100. 398 U.S. 144 (1970), see note 52 supra. 
101. 470 F. Supp. at 1193. The deplorable conditions included failure to 

provide adequate sleeping facilities, overcrowding, rat and vermin infestation 
and inadequate security. 
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nicipality of liability; if the acts of the employees do not rise to the 
level of a continuing pattern or practice, continuing inaction by the 
supervisor will not be a basis for liability. The court rejects the im
plication of Rizzo that would absolve all superiors, including mu
nicipalities, of liability in official inaction cases. I02 The third guide
line was the test announced in Estelle; official inaction can be 
sufficient under Section 1983 if it amounts to "deliberate indiffer
ence." The fourth guideline is that persons, including municipalities, 
are to be held liable for the natural consequences of their actions. lo3 

While finding that the jail supervisors clearly would be liable under 
the allegations of the complaint, utilizing the fourth guideline, the 
court seemed hesitant to take the analysis one step further and found 
the county's inaction sufficient to hold them liable. However, because 
the decision was made at the pretrial stage, the court was willing to 
allow the plaintiffs to have their day in court to show the causal link 
between the official county inaction of failing to adequately finance 
the jail facility and the injury suffered by the plaintiff. lo4 

In a recent series of cases the courts have moved away from the 
strict approach taken by Leite and Smith; several cases have found 
that at least on the basis of the allegations in the complaint a Monell 
cause of action was possible without extensive factual allegations of 
a pattern of misconduct. In Owens v. Haas/o5 a federal prisoner 
brought a Section 1983 action against a county which had con
tracted with the federal government to house federal prisoners. The 
district court had dismissed the action against the county on the 
grounds that the only connection with the county was through the 
respondeat superior theory. The Second Circuit took a somewhat 
narrower view of the exception even though in this case there was 
no real assertion of a "repeated course of conduct."lo6 The plaintiff 
had asserted a failure to properly and adequately train and supervise 
law enforcement and corrections officers. While applying the Leite/ 
Smith standard of "deliberate indifference," the court was somewhat 
more lenient in its disposition of the case on the pleadings. Because 
the plaintiff had only limited information available to him prior to 
discovery, the court felt his complaint contained information suffi-

102. Id. at 1194. 
103. Id. See, 365 U.S. at 187. 
104. Id. at 1195 .. 
105. 601 F.2d 1242 (2d Cir. 1979), rev'g, 456 F. Supp. 1009 (E.D.N.Y. 

1978). See also Ellis v. City of Chicago, 478 F. Supp. 333 (N.D. Ill. 1979) 
(Factual allegations in complaint sufficient to show pattern of police miscon
duct to deny city's motion to dismiss). 

106. 601 F.2d at 1246. 
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cient to "suggest official acquiescence on some level" and allowed 
the plaintiff further discovery.lo7 Thus, in order to offset the concern 
that a case is a groundless Section 1983 action brought against a 
municipality, the Second Circuit is now willing to allow limited dis
covery and amendment of the complaint to determine whether or 
not the standard of "deliberate indifference" can be proven. lOS By 
broadening the test to isolated events, the Owens court, at least on 
summary dismissal motions, will allow many more Section 1983 
actions for alleged police misconduct than would be allowed under 
Leite and Smith. In both Smith and Leite plaintiffs would have a 
difficult time proving that the alleged misconduct was one involving 
a continuing pattern of employee or police misconduct to which 
the city had acquiesced. 

This problem of the sufficiency of an allegation which involves a 
single incident also arose in Popow v. City of Margate. lo9 Plaintiff 
brought a Section 1983 action against the city after a police officer 
shot and killed an innocent bystander. The plaintiff, in order to 
avoid the respondeat superior exception, alleged municipal "mis
feasance or nonfeasance" in their gross failure to train, supervise, 
review and discipline members of their police forceYo Using the 
standard of gross negligence or reckless disregard, the court, in dicta, 
rejected the Owens holding that an isolated act could be sufficient 
under that standard. Instead, the court embraced the stricter views 
of Leite; only in the situation of a complete failure to train or train
ing that would be so inadequate as to constitute reckless conduct or 
gross negligence would a Section 1983 action be viable. Because in 
this case the plaintiff had the opportunity to pose some interroga
tories regarding the training and supervisory programs of the de
fendant city and police department, the court was able to conclude 
that looking at the allegations of the complaint in the light most 
favorable to the plaintiff a case for reckless conduct or grossly neg
ligent behavior had been made.11l Because pretrial discovery had 

107. [d. at 1247. 
108. [d. 
109. 476 F. Supp. 1237 (D.N.I. 1979). 
110. [d. at 1245. 
Ill. [d. at 1246. The evidence included the admission by the city that po

lice officers only received training at the entry level which for one of the offi
cers involved was 10 years prior to the incident. The only continuing training 
program involves the proficient use of a revolver at firing range. No simula
tion exercises regarding the probability of utilizing the revolver in a residen
tial or business area are given. On the allegation of negligent supervision, 
evidence showed that there had been only one meeting to discuss the city's 
shooting policy, which was held two years prior to the incident. 
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been allowed in this case the plaintiffs were in a better position to 
allege a viable Section 1983 action for gross negligence or reckless 
conduct in the provision of training and supervision of police offi
cers. This is also the conclusion of the Owen court, although it is 
clear that the threshold allegations contained in the initial complaint 
needed to allow for pre-trial discovery are different in Owens than 
those in Leite, Smith and Popow. Pre-trial discovery in allegations 
of supervisory misconduct and knowledge would seem to be critical 
to most Section 1983 actions based on police misconduct. ll2 

C. The Remaining Cases 

The rest of the post-Monel/litigation has ranged in variety from a 
suit against a park district for terminating a golf concession113 to an 
attack on a door-to-door solicitation ordinance114 to an attack on a 
sheriff allegedly trespassing on the plaintiff's property while serving 
a city summons.115 In most of the cases the court has had to deal 
with an official policy that has been adopted by the municipality 
through the enactment of an ordinance or regulation. Since many 
of the cases were decided on motion to dismiss grounds most were 
merely remanded for trial or the motions were denied. In only a 
few cases have the courts faced the difficult problem of determining 
what was an official policy, custom or usage. 

In Truck Drivers and Helpers Local Union v. City of Atlanta,l16 
the court had little difficulty in finding that there was an official pol
icy of the city to refuse both to recognize and negotiate with the 
police union and to institute a system of dues checkoff.1l7 This was 

112. See, e.g., Crawford v. Dominic, 469 F. Supp. 260, 263 (E.D. Pa. 
1979); Cook v. City of Miami, 464 F. Supp. 737 (S.D. Fla. 1979). 

113. Kurek v. Pleasure Driveway and Park Dist. of Peoria, 583 F.2d 378 
(7th Cir. 1978) (Monell would be applicable). 

114. Carolina Action v. Pickard, 465 F. Supp. 576 (W.D.N.C. 1976) (In
junction issued; attorney's fee granted under 42 U.S.C. § 1988 (1970». 

115. Taliferro v. Costello, 467 F. Supp. 33 (E.D. Pa. 1979) (Monell ap
plicable, motion for dismissal against city denied). See also Morrison v. 
Jones, 607 F.2d 1269 (9th Cir. 1979) (Monell applicable to county for al
leged illegal deportation proceeding); Williams v. Town of Okoboj, 606 F.2d 
812 (8th Cir. 1979) (Monell applicable to allegations of interference with 
lawful property use; liberal interpretation of general allegations in complaint); 
Milwaukee Mobil. for Survival v. Milwaukee County Park Comm., 477 F. 
Supp. 1210 (E.D. Wis. 1979) (Monell applicable to Park Commission pol
icy restricting access to parks); Sawmill Prods., Inc. v. Town of Cicero, 477 
F. Supp. 636 (N.D. Ill. 1979) (Monell applicable to town's failure to license 
plaintiff's business); Rheuark v. Shaw, 477 F. Supp. 897 (N.D. Tex. 1979) 
(Monell applicable to delaying preparing papers for criminal appeals). 

116. 468 F. Supp. 620 (N.D. Ga. 1979). 
117. /d. at 621. An Atlanta ordinance authorized the city to provide for 

dues checkoff. This privilege had been extended to other municipal employee 
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true because the city had recognized other municipal unions, includ
ing the firefighters, and had enacted an ordinance which authorized 
the city to allow union checkoff of dues. The court never articu
lated who formulated the policy of denying access to the checkoff 
ordinance to the nascent police union but nevertheless found that a 
Section 1983 action could be sustained against the city.1l8 

In another official policy case the court was faced with a Section 
1983 action against various tax assessment agencies and Cook 
County, Illinois for following a "systematic, knowing, intentional, 
fraudulent and invidious" pattern of discriminatory assessments.ll9 
Upon the county's motion to dismiss, the court found that allega
tions in the complaint containing the pattern of assessment would 
be sufficient to state a Monell cause of action, even though the ac
tion was not taken pursuant to some specific legislative enactment. 
The court distinguished between an isolated incident by a munici
pal employee, which would probably fall under the respondeat su
perior exception, and the allegations contained in North American 
which accused policy-making officials of engaging in a widespread 
pattern of abuse of their authority.12o The court equated the actions 
of the Board of Appeals and the Assessor with the actions of the 
county itself. It noted that it would be inequitable to allow the 
county to reap the benefit of the discriminatory assessments and 
then shift the responsibility for paying damages to the individual 
officers who executed the policy. 

The North American case raises an important issue regarding the 
nature of the activities of certain municipal employees: as opposed 
to police officers who clearly are not policy makers, which of the 
many local government officials, who in essence act for and as the 
government, are policy makers? In North American the county tried 
to escape liability claiming that it had no role in individual tax as
sessment. The court said, however, that the county does not merely 
speak through the official actions of the County Board of Commis-

unions. Meyer v. Niles Township, 477 F. Supp. 357 (N.D. Ill. 1979) (Monell 
applicable to Township's denial of welfare benefits). Huemmer v. Mayor and 
City Council of Ocean City, 474 F. Supp. 704 (D. Md. 1979) (Monell ap
plicable to city towing ordinance, but good faith immunity prevented liability). 

118. Plaintiffs at trial could not prove any actual damages so the court dis
missed their claims for damages under Section 1983. 468 F. Supp. at 622. 

119. North Am. Cold Storage Co. v. County of Cook, 468 F. Supp. 424 
(N.D. Ill. 1979). See also Fulton Mkt. Cold Storage Co. v. Cullerton, 582 
F.2d 1071 (7th Cir. 1978), cert. denied, 99 S. Ct. 1033 (1979). 

120. 468 F. Supp. at 477. The officials whose actions were claimed to have 
violated the constitutional rights of the plaintiff included the County Assessor 
and Deputy County Assessor and the County Board of Appeals. 
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sioners but through the actions of those who are authorized to set 
county policy. Even though the County Board of Commissioners 
did not have any authority to deal with individual assessment, it was 
responsible for classifying property for assessment purposes; there
fore, even if the county had not taken an "active" or "direct" role 
in the alleged discriminatory practices it still could be held liable 
for the direct actions of its appointed or elected policy-making 
officials.121 

A similar problem of imputing the acts of a policy-making offi
cial to that of the governmental body was raised in Goss v. San Ja
cinto Junior College. 122 A non-tenured member of the defendant 
junior college had her contract terminated allegedly because of her 
activities regarding a teachers' union and her role in an election to 
fill a vacancy on the defendant's Board of Regents. The jury found 
that the Board of Regents acted solely on the recommendation of 
the junior college president; the court found that the acts of the 
president of a junior college clearly reflect "official policy" as re
quired by Monell, even though it was not pursuant to any legisla
tive or regental enactment.123 

Goss and North American reflect the clear-cut cases. In both sit
uations one who was in an obvious policy-making position took ac
tion which caused a constitutional injury to the plaintiffs. In these 
situations courts have had no trouble finding the Monell requirement 
that the actions of one "whose edicts or acts may fairly be said to 
represent official policy" is present for purposes of imposing Sec
tion 1983 liability. 

In determining what is official policy, custom or usage, two pre
liminary questions must first be resolved: who is setting, and then, 
who is implementing, the policy, custom or usage? In the Goss and 
North American cases the courts had little difficulty in ascertaining 
that the persons who allegedly committed the constitutional tort 
were in a policy-making position and therefore were capable of 
acting on behalf of the governmental institution. In several other 
cases where the governmental officials or employees were not easy 
to identify as policy makers, the results have been different. 

In Stewart v. City of Pontotoc,124 plaintiff sued the city under 
Section 1983 for discriminatory hiring practices; she pleaded dam-

121. [d. at 427-28. 
122. 588 F.2d 96 (5th Cir. 1979). 
123. [d. at 98. 
124. 461 F. Supp. 767 (N.D. Miss. 1978). 
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ages caused her when the City Clerk allegedly misinformed her 
about vacancies in city employment and then misplaced her em
ployment application. 125 The court concluded that the City Clerk 
who had misplaced her application was not "executing a policy or 
custom" of racial discrimination by the city;126 it supported that con
clusion by finding that the City Clerk had not been entrusted with 
authority to hire or to take applications for employment and that 
he had not misrepresented his authority to the plaintiff. Since he was 
not a policy maker who could stand in the shoes of the municipality, 
the municipality could not be held liable for any acts or omissions 
that may have injured the plaintiff. 

In Vasquez v. City of Reno,127 a similar allegation of employment 
discrimination resulted in a dismissal of the Section 1983 action. 
Plaintiff alleged that the psychological profile used to screen em
ployees of the police department which had been developed by the 
police chief and city psychologist was based on a profile of young 
white male rookie policemen which would discriminate against all 
other groups.128 The court summarily treated the allegations in plain
tiff's complaint as suing only on the respondeat superior theory; thus, 
the court concluded that no Monell cause of action had been stated. 
No custom or policy has been alleged and none could be implied.129 

This summary disposition is clearly erroneous under Monell. The 
police chief and city psychologist can be authorized to develop em
ployment tests by the city; if they do so and do so in a manner that 
is unconstitutional and the city allows the unconstitutional tests to 
be administered, a cause of action under Monell should be allowed. 
It was the apparent official policy of the Reno Police Department to 
screen applicants for a job using a test designed solely on the basis 
of a profile of young white males. Plaintiff was seeking a job as a 
dispatcher and was allegedly disqualified for not meeting the pro
file. The court refused to impute the acts of its police chief and city 
psychologist to that of the city. If the city has delegated its policy
making authority regarding employment tests and qualifications to 
the police chief and city p~ychologist, then an allegation that those 
requirements represent an "official policy" should not have been 
dismissed prior to trial. An arguable issue of fact existed as t6 the 
policy-making powers of the city employees and the city's acquies-

125. [d. at 770-72. 
126. [d. at 777. See Monell, 436 U.S. at 694. 
127. 461 F. Supp. 1098 (D. Nev. 1978). 
128. [d. at 1099. 
129. [d. at 1100-01. 
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cence in either the initial delegation or the subsequent discovery and 
inaction regarding the alleged discriminatory profile. 

In Sterling v. Village of Maywood/ 30 plaintiffs had alleged that 
they were injured by the actions of two village employees who 
wrongfully refused to reinstate her water service after it had been 
terminated. In discussing the liability of the village the court con
cluded that the decision not to reinstate the service had been made 
by two "ordinary" employees of the village water department.13l 

Since the complaint had not alleged any custom or practice regard
ing termination or reinstatement of water service after termination, 
it found Monell to be inapplicable.132 There was no discussion of the 
nature of the "ordinary" employee's job functions or tasks, but ap
parently there was little in the record to support any other reading 
of the case. 

Finally, there are several cases that conclude that the respondeat 
superior defense by a municipality will not apply in actions seeking 
only equitable relief. In Morton v. WraY,133 plaintiff sought declara
tory relief, alleging that a town ordinance that prohibited political 
signs in residential areas was unconstitutional. The court, after 
finding the ordinance unconstitutional, enjoined two named city of
ficials from administering the ordinance even though the respondeat 
superior theory was alleged;134 thus, under limited circumstances 
Monell will not preclude a Section 1983 action based on the re
spondeat superior theory. 

As yet no real pattern had emerged and no test has been de
veloped by the courts to determine what would be an official cus
tom or usage. Several commentators, however, have provided some 
information regarding the legislative history of Section 1983 which 
will be useful because the custom and usage terms originate in 
the original statutory provision.135 The principal historical clue 
to the meaning of custom and usage comes from the concern of 

130. 579 F.2d 1350 (7th Cir. 1978). 
131. [d. at 1357. 
132. [d. The court felt bound by the respondeat superior dicta in Monell 

until" such time as the Supreme Court should decide to the contrary. 
133. 473 F. Supp. 1131 (E.D. Wis. 1979). 
134. [d. at 1134-35. See also Adams v. Pate, 445 F.2d 105 (7th Cir. 1971). 
135. Schnapper, supra note 1 at 227-30; Note, Municipal Liability Under 

Section 1983: The Meaning of "Policy or Custom", 71 COLUM. L. REV. 304 
(1979) [hereinafter cited as Note]. See also Dominguez v. Beame, 603 F.2d 
337 (2d Cir. 1979) (Court rejects alleged "custom" of police to arrest and 
harass "known" prostitutes); Hoopes v. City of Chester, 473 F. Supp. 1214 
(E.D. Pa. 1979) (Mayoral "custom" not city "custom" if mayor acts for own 
purposes). 
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Congress over the widespread lack of local law enforcement efforts 
to combat rising Ku Klux Klan activities.136 In most situations one 
would predict that a plaintiff must allege a pattern or practice of an 
"ordinary" municipal employee which is so regular that it provides 
an inference that the policy makers are aware of said pattern or 
practice before one could prove an official custom or usage.137 We 
have already seen that both an affirmative denial of protection as 
in Owens or a passive denial of protection, as in North American, 
can both be actionable under Monell. 13s This is one area where pre
trial discovery will play an important role in determining the num
ber of Monell actions that survive the preliminary motion to dismiss 
stage. Furthermore, there appears to be a fundamental conflict be
tween the Rizzo rationale of severely limiting liability in official 
inaction cases and the legislative history of Section 1983. The next 
few years will tell which will prevail. 

In. The Eleventh Amendment and 
Its Impact on Section 1983 

It is beyond the scope of this article to explore all of the ramifica
tions of the eleventh amendment regarding potential municipal 
liability. laO However, the eleventh amendment will have a direct 
bearing on the nature of what governmental bodies may be sued 
using Section 1983. 

In several decisions the Supreme Court had held that Congress, 
acting through section 5 of the fourteenth amendment, could enact 
legislation which would make possible damage or other actions 
against states or their political subdivisions notwithstanding the pro
hibition against such suits contained in the eleventh amendment.140 

After Monell was decided, the issue remained open as to whether 
states would fall under the definition of persons contained in Section 

136. Schnapper, supra note 1 at 229; Note, supra note 133 at 307-14. The 
latter article provides an in-depth analysis of the legislative history of the 
particular language used in § 1983. 

137. Adickes v. S. H. Kress & Co., 398 U.S. 144 (1970) is the most recent 
case that develops the issue. 

138. See Note, supra note 133, at 315-37 for the legislative history that 
supports these findings. 

139. See NOWAK, ROTUNDA AND YOUNG, CONSTITUTIONAL LAW 48-53 
(1978); TRIBE, AMERICAN CONSTITUTIONAL LAW, 129-44 (1978). See also 
Nowak, The Scope of Congressional Power to Create Causes of Action 
Against State Governments and the History of the Eleventh and Fourteenth 
Amendments, 75 COLUM. L. REV. 1413 (1975). 

140. Hutto v. Finney, 437 U.S. 678 (1978); Milliken v. Bradley, 433 U.S. 
267 (1977); Fitzpatrick v. Bitzer, 427 U.S. 445 (1976). 
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1983, and whether the enactment of Section 1983 by Congress op
erated to terminate their immunity from damage actions contained 
in the eleventh amendment. 141 

The immunity issue was recently resolved by the Supreme Court 
in Quem v. Jordan.142 In Quem the Supreme Court was dealing 
with the ramifications of its earlier decision in Edelman v. Jordan.143 

In Edelman the Court had held that the state of Illinois could not be 
forced to pay past due welfare benefits from the State Treasury for 
wrongfully withheld monies. In Quem the issue focused on the type 
of notice Illinois must send to welfare beneficiaries informing them 
of the deficiencies in the earlier payments. 144 After deciding that the 
notice being sent to the beneficiaries as approved by the court of 
appeals would not create a liability on behalf of the state the Court, 
per Justice Rehnquist, went on to discuss the unlitigated issue of 
whether or not a state was a person under Section 1983 for pur
poses of avoiding eleventh amendment immunity from suit.145 The 
Court definitively held that a state is not suable under Section 1983 
except to the limited extent allowed by Ex parte Young. 146 Ex parte 
Young limits Section 1983 actions against state officers acting in an 
individual capacity seeking prospective injunctive relief. The elev
enth amendment otherwise acts as an absolute bar to any action 
against a state or its political subdivisions for damages.147 

The issue then becomes one of deciding which governmental bod
ies are covered by the blanket of eleventh amendment absolute 

141. U.S. CONST. amend. XI states: "The Judicial power of the United 
States shall not be construed to extend to any suit in law or equity, com
menced or prosecuted against one of the United States by Citizens of another 
State, or by Citizens or Subjects of any Foreign State." The eleventh amend
ment was held impliedly to preclude an action by a resident of the defendant 
state in a federal court. Hans v. Louisiana, 134 U.S. 1 (1889). 

142. 440 U.S. 332 (1979). 
143. 415 U.S. 651 (1974). 
144. 440 U.S. at 334-36. The district court's notice would have informed 

the welfare recipients of the amount of money owed them and told them 
about a state hearing procedure in order to recover said entitlement. The 
Seventh Circuit held that the notice went too far in that a debt was conceiv
ably affirmed by the notice which would be payable out of the State Treasury. 
It ordered a notice to be sent to the recipients which would merely notify 
them of procedures that would be available to recoup any monies that might 
have been wrongfully withheld. 

145. 440 U.S. at 349-51 (Brennan, J., concurring). 
146. 209 U.S. 123 (1908). 
147. In Savage v. Pennsylvania, 475 F. Supp. 524 (E.n. Pa. 1979) the 

court in a post-Quern decision raised the eleventh amendment issue sua 
sponte and dismissed the actions for injunctive relief against Pennsylvania, 
its Liquor Control Board and Board members because they were sued in their 
official capacity. [d. at 527-32. See also TRIBE, supra note 139, at 133. 
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immunity from the damages provisions of Section 1983. The Su
preme Court did not waste time providing guidelines for determin
ing what types of governmental bodies would be covered. On the 
same day they decided Quern, the Supreme Court explored the elev
enth amendment coverage issue in Lake Country Estates, Inc. v. 
Tahoe Regional Planning AgencyYs In Lake Country plaintiffs 
were suing a regional planning agency that had been created pur
suant to an interstate compact approved by Congress for actions 
dealing with their land use powers. The Ninth Circuit decision had 
found that the Tahoe Regional Planning Agency (TRPA) was es
sentially an agency of the participating states and therefore pro
tected by the eleventh amendment.149 The Supreme Court opted 
for a narrow application of the provisions of the eleventh amend
ment protection so that political subdivisions which exercise a "slice 
of state power" will not be covered.150 Since the Court had previ
ously found that counties and municipalities are not covered by the 
eleventh amendment, bi-state agencies which operate in similar 
capacities would also not be covered.151 The Court did concede that 
there are certain state or hybrid state/local agencies which are the 
functional equivalent of the state; a judgment against such an agency 
would necessarily deplete the State Treasury.152 Where the line is to 
be drawn between these hybrid agencies and the state is a matter 
for the individual court to decide by examining the function and 
purpose of the agency involved. 

In determining whether or not a particular governmental agency 
is to be considered part of the state for eleventh amendment pur
poses, the federal courts are to be guided by state law.153 In Goss v. 
San Jacinto Junior College/54 the junior college interposed the elev
enth amendment as a defense to an action under Section 1983 for 
a wrongful dismissal. Citing an earlier Fifth Circuit case dealing with 

148. 440 U.S. 391 (1979). 
149. Jacobson v. Tahoe Regional Planning Agency, 566 F.2d 1353 (9th 

Cir. 1977), rev'd and remanded sub nom. Lake Country Estates, Inc. v. Ta
hoe Regional Planning Agency, 440 U.S. 391 (1979). 

150. 440 U.S. at 401. 
151. See Mt. Healthy Bd. of Educ. v. Doyle, 429 U.S. 274 (1977); Moor 

v. County of Alameda, 411 U.S. 693, 717-21 (1973). 
152. See Edelman v. Jordan, 415 U.S. 651 (1974); Ford Motor Co. v. 

Department of Treasury of Ind., 323 U.S. 459 (1945). 
153. Mt. Healthy Bd. of Educ. v. Doyle, 429 U.S. 274 (1977). See also 

Goss v. San Jacinto Junior College, 588 F.2d 96, 98 (5th Cir. 1979) and 
Hander v. San Jacinto Junior College, 519 F.2d 273, aU'd per curiam on re
hearing, 522 F.2d 204 (5th Cir. 1974). 

154. 588 F.2d 96 (5th Cir. 1979). 
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junior college districts in Texas/55 the court found that they were 
not entitled to eleventh amendment protection. In the earlier de
cision the court had extensively reviewed the statutory authority 
creating junior college districts and the role of the state in its fund
ing, policy-making and educational functions. Analogizing to state 
court decisions dealing with independent school districts the Fifth 
Circuit determined that junior college districts are not agencies of 
the state, but are closely related to municipal corporations.156 

In several cases decided after Monell where an eleventh amend
ment defense was at least arguable, no mention was made of its 
applicability. In McKnight v. Southeastern Pennsylvania Transpor
tation Authority/57 plaintiff was suing under Section 1983 because 
of an allegedly unlawful dismissal. The Third Circuit did not discuss 
the eleventh amendment issue but it did remand the case to the 
district court for a trial on the merits of the Section 1983 action, 
even though the Authority was called an instrumentality of the 
Commonwealth of Pennsylvania.158 At trial the attorneys for the 
Authority will undoubtedly try to raise the eleventh amendment 
immunity defense unless Pennsylvania has waived that immunity. 

Since it is clear that counties and cities are not covered by the 
eleventh amendment umbrella, it is in the area of special districts 
and regional agencies or hybrid state/local organizations that liti
gation will determine the individual immunity of a particular gov
ernmental body. In Henry v. Texas Tech University,159 the plaintiff 
was alleging that he had been racially discriminated against after 
receiving a terminal contract from the University. In determining 
whether Texas Tech University was entitled to eleventh amendment 
immunity, the court weighed several different factors, including the 
degree of state control over the organization, the manner in which 
it was founded and whether it was separately incorporated.160 The 
court also considered the source of the monies that would be paid 
to the plaintiff if he prevailed. After examining the above factors, 

155. Hander v. San Jacinto Junior Col\ege, 519 F.2d 273, afJ'd per curiam 
on rehearing, 522 F.2d 204 (5th Cir. 1974). 

156. 519 F.2d at 279-80. 
157. 583 F.2d 1229 (3d Cir. 1978), vacating and remanding, 438 F. Supp. 

813 (E.D. Pa. 1977). 
158. [d. at 1231. Of course Pennsylvania can waive its eleventh amend

ment immunity if it so chooses. See Petty v. Tennessee-Mississippi Bridge 
Comm., 359 U.S. 275 (1959). 

159. 466 F. Supp. 141 (N.D. Tex. 1979). 
160. The court was quoting from Note, Damage Remedies Against Mu

nicipalities tor Constitutional Violations, 89 HARV. L. REV. 922, 931 n.57 
(1976). 
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including the state legislative creation of Texas Tech and the state 
legislative system of governance through a gubernatorial appointed 
Board of Regents, along with the state's role as the principal source 
of financial assistance for the operation of the University, the court 
concluded that it was an "alter ego" of the state and therefore en
titled to eleventh amendment immunity.l6l The court distinguished 
this case from Goss because of the different sources of funding attrib
utable to junior colleges and because of the junior college's largely 
local character. Thus, after a careful examination of the factual 
background of the relationship between the governmental agency 
and the state, the court concluded that Texas Tech University was 
a state agency for eleventh amendment protection.162 

In a recent case a plaintiff was seeking equitable relief against 
the Pennsylvania Liquor Control Board (LCB), among other de
fendants, because of an alleged wrongful dismissal. l63 Although the 
LCB did not raise an eleventh amendment defense, the court raised 
it on its own motion. The court, applying Quem, dismissed the com
plaint seeking equitable relief against the LCB and the individual 
members of the LCB who were sued in their official capacity.164 As 
to the other named state officials who were sued in their individual 
capacity, the court granted plaintiff's request for injunctive relief.165 

Finally in Holley v. Lavine/66 the Second Circuit, after an ex
tended analysis of the policy-making versus administrative functions 
of a County Department of Social Services, refused to apply the 
eleventh amendment shield of immunity. Although the court con
cluded that the state controls the policies of the county department, 

161. 466 F. Supp. at 146. Accord, Hart v. University of Tex. at Houston, 
474 F. Supp. 465 (S.D. Tex. 1979). 

162. The Tenth Circuit reached a similar result regarding a lawsuit filed 
against the University of Kansas. Brennan v. University of Kan., 451 F.2d 
1287 (lOth Cir. 1971). The court also gave some weight to a decision of the 
Texas Supreme Court which had determined that Texas Tech University was 
a state agency for purposes of applying the Texas statutory scheme for lim
iting governmental immunity. See Lowe v. Texas Tech Univ., 540 S.W.2d 
297 (Tex. 1976). These three cases are the only reported cases dealing with 
the hybrid governmental organization. The remaining Section 1983 actions 
in which the eleventh amendment issue was raised were typically actions 
that clearly feU under its immunity umbrella, e.g., Bogard v. Cook, 586 F.2d 
399 (5th Cir. 1979); Ruman v. Pennsylvania Dep't of Revenue, 462 F. Supp. 
1355 (M.D. Pa. 1979) or clearly did not, e.g., Hawkins v. Board of Pub. 
Educ., 468 F. Supp. 201 (D. Del. 1979); D'Iorio v. County of Del., 592 
F.2d 681 (3d Cir. 1978). 

163. Savage v. Pennsylvania, 475 F. Supp. 524 (E.D. Pa. 1979). 
164. Id. at 531-32. But ct. Shahan v. Board of Trustees, 590 F.2d 470 (3d 

Cir. 1978), cert. denied, 100 S. Ct. 61 (1979). 
165. 475 F. Supp. at 537. 
166. 605 F.2d 638 (2d Cir. 1979). 
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the fact that any damages that would be paid pursuant to a judicial 
decree would be paid by the county was more persuasive.167 Even 
though the county has a "slice of state power," it was not a large 
enough slice to come under the eleventh amendment. 16s 

The eleventh amendment will not bar recovery of attorney's fees 
for a prevailing party in a Section 1983 action against any type of 
governmental organization because of the Civil Rights Attorney's 
Fees Award Act of 1976Yw After Hutto v. Finney,17O if a Section 
1983 action is brought against a state for the limited prospective 
equitable relief allowed under Ex Parte Young, attorney's fees can 
also be avoided. The Hutto case found that Section 1983, enacted 
pursuant to section 5 of the fourteenth amendment, repeals the 
eleventh amendment immunity insofar as attorney's fees are con
cerned. til Of course, the immunity never existed for municipalities, 
which will be liable for attorney's fees for prevailing plaintiffs. 

IV. Conclusion 

In the two years since Monell the federal courts have attempted to 
fill in the lacunae left by Monell's reversal of Monroe v. Pape. The 
Bivens cause of action arising directly from the Constitution ap
pears to be dead insofar as municipalities are concerned. The courts 
are developing guidelines to determine what are official policies, acts, 
custom or usage. In so doing, they are defining the coverage of the 
respondeat superior exception developed in Monell. Finally, the 
courts are shaping the extent of the coverage of the eleventh amend
ment for governmental organizations that do not fall into the tradi
tional state or local categories. While much ground has already been 
covered, the future litigation involving Section 1983 will undoubt
edly further clarify and define the cause of action recreated by the 
landmark case of Monell v. Department of Social Services. 

167. Id. at 642-43. 
168. Id. at 643-44. See Lake Country Estates, Inc. v. Tahoe Reg. Plan. 

Agency, 440 U.S. 391 (1979). 
169. 42 U.S.C.A. § 1988 (1979). 
170. 437 U.S. 678 (1978). 
171. See, e.g., Holleyv. Lavine, 605 F.2d 638 (2d Cir. 1979); Armstrong 

v. Reed, 462 F. Supp. 496 (N.D. Miss. 1978). 
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