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I. Introduction

THIS ARTICLE EXAMINES legal issues facing local governments and raises
the question of how American Indian tribal government handles such
issues. A comparative analysis follows, including the juxtaposition of
local government rules with American Indian law. A general conclusion
completes the survey.

Although the issues are the same or similar, distinctions arise within
the analyses and supporting cases in each area of law, and there are
no citations common to analyses for local and tribal governments.
Different authorizing authorities and different case law precedents limit
the possibility ofanalogies between these governments, and such funda
mental distinctions make their use in formal legal briefs or memoranda
meaningless. Even some basic rights issues must be analyzed differ
ently. However, as two co-existing forms of government under the
U.S. Constitution, the challenge of this comparative analysis provides
one with a broader perspective on our concepts ofcitizenship and Amer
ican government and law. The benefit of 200 years of "hindsight"
permits us to make some conclusions about the results of the develop
ment of these two bodies of law under the Constitution and to make
a comparison of current issues as they are analyzed for local govern
ments as compared to tribal governments.

This article does not examine the relationship between American
Indian tribal governments and local governments. From a legal perspec
tive, American Indian tribal governments are generally comparable to
state governments. One exception is Article IV, § 4, I the constitutional
right to a republican form of government for states; this does not apply

l. U.S. CONST. art. IV, § 4.
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to tribal governments. There is no analogous right to a republican form
for tribal governments. Some statutes list American Indian tribes with
states on an equal, self-governing plane. When litigation arises, states
must join as a party in order to litigate with tribes, while local govern
ments may not. The nature of these interrelationships impedes legal
analysis of local to tribal government issues, because the only legal
relationship that exists is between states and the tribes.

One may draw an analogy between the District of Columbia, another
form of co-existing constitutional government, and the tribal entities,
as the better part of this article attempts. A speculation concerning the
future of co-existing governments also follows. This survey ends with
a general conclusion on the results of the issue-by-issue comparative
analysis for both local and tribal governments.

II. Comparative Governments

A. Existence and Perpetuation

Local governments are "creatures ofthe state" and exist at the pleasure
of it. They may be abolished at any time and can abolish themselves
by referendum vote. However, American Indian tribes receive govern
mental recognition only if they have been officially recognized and
receive "federal recognition" through the Secretary of the Department
of Interior. Tribal recognition comes from treaties with the federal
government. 2 Once recognized, a tribe cannot be abolished by the De
partment of the Interior, only by the U.S. Congress and a tribe cannot
abolish itself.

B. Form of Govemment

In local government law, citizens are not entitled to a "republican form
of government." The Constitution guarantees only that citizens have
a republican form in the states. States provide for local government
establishment through the creation of this statutory authority through
the state legislature. The state may also abolish a local government.
In comparison, treaties establish Indian reservations, and federal law
permits the survival of tribal governments.3 The federal government
has attempted abolishment of reservations in the period of history, the
allotment era, when policy sought to eliminate reservations. However,
only Congress may abolish a tribal government. A tribe may not abolish
its government without permission from Congress.

2. U.S. CONST. art. VI, § 6.
3. /d.
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Tribal governments can be of any form chosen by tribal members.
There is no entitlement to a republican form of government, and it is
perhaps in this area that tribes enjoy the truest form of "sovereignty. "

C. Relationship to States and Federal Government

Local governments exist as legal units and have a statutorily defined
relationship with the state. There is no federal law relating to the estab
lishment of local governments, because this would violate the status
of the states.

On the other hand, three foundation cases, the Marshall Trilogy,
define the relationship between the state government and Indian tribal
governments. First, Johnson v. McIntosh4 held that Indian property
could not be taken from tribes. This decision recognized tribal laws.
The second case, Cherokee Nation v. Georgia, 5 established a unique,
trustee relationship between the United States and Indian tribes because
of treaties between them. The relationship occurred here when Indians
gave up their land in trust to the United States in exchange for safety
and protection. In this case, federalism and state rights were at issue
where Georgia argued that all Indian land belonged to the State of
Georgia. 6 Finally, Worcester v. Georgia7 held that Indian tribes are
"distinct, independent political communities, retaining their original
natural rights as possessors ofthe soil" in matters oflocal government. 8

United States v. Kagama9 upheld the constitutionality of federal
power over Indians. The federal government had passed the Major
Crimes Act which gave federal jurisdiction for certain crimes commit
ted on Indian reservations. 10 This case is often quoted as designating
tribal members as "wards. ,,11

The Tenth Amendment of the U.S. Constitution notes the police
powers of states are limited on Indian reservations, because the federal
jurisdictionexcludes most statejurisdiction. State laws concerning envi
ronmental, zoning, domestic relations, and child welfare matters do
not extend to reservations. Indian lands cannot be taxed by states or
counties, and some other kinds of on-reservation businesses owned by
non-Indians cannot be taxed by state and local governments.

4. 21 U.S. (8 Wheat.) 543 (1823).
5. 30 U.S. (5 Pet.) 1 (1831).
6. [d.
7. 31 U.S. (6 Pet.) 515, 559 (1832).
8. /d.
9. 118 U.S. 375 (1886).

10. [d. at 376-77.
11. [d. at 383.
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Some states chose to exercise criminal and civil jurisdiction over
Indian tribes under Pub. L. No. 28012 passed by Congress in 1953.
This action did not require tribal consent until Congress amended the
statute in 1968.

D. Relationship with Foreign Governments

Local governments have no official relationship with foreign govern
ments, yet there is no constitutional prohibition against the same. Orga
nizations such as the Institute for Policy Studies have encouraged these
relationships from a policy standpoint as an agent for major changes
in international relations. These relationships fall into four major cate
gories: consciousness-raising, proprietary acts, contractual acts, and
regulatory acts. For example, consciousness-raising has been applied
to the issue of protected speech and regulatory acts have been applied
to prevent investment in South Africa in protest of apartheid. In the
area of regulatory acts, where the federal government has previously
acted there is preemption. However where the federal government has
not acted, regulatory action may be taken. Looking to original intent
in the Constitution, there is no support for an exclusive federal doctrine
and no Supreme Court cases.

The arguments, which have been proposed to prevent local govern
ment involvement in international affairs, have included the need for
"one voice," fairness to all U. S. citizens and whether local officials
are truly competent to be involved in international affairs. Counter
arguments suggest that local-government involvement is more demo
cratic, more efficient, more accountable, and more creative than the
federal government can be in a centralized role. 13

This is an open area, and the trend is clearly toward an increase in
local government involvement in international affairs in all areas of
governance not preempted by the federal government.

In comparison, American Indian tribes were prohibited from having
any alliances with foreign nations in 1831 by Cherokee Nation v. Geor
gia. 14 Justice Marshall interpreted Article III to say Indian tribes are
not foreign nations. Rather, they are domestic, dependent nations. 15

Recently, however, American Indian tribes have participated in inter
national United Nations indigenous peoples conferences in the first
effort at making a common effort to gain internationally recognized
rights.

12. 25 U.S.C. § 1321 (1953).
13. Michael Shuman, Address at American University (Nov. 1997).
14. 30 U.S. (5 Pet.) 1 (1831).
15. [d.
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The United Nations Draft on the Rights ofIndigenous Peoples focuses
on two primary concerns: property rights and self-determination.
These two issues run contrary to states' rights and federal power in
self-determination for American Indian tribes. The U.S. Department
of State has opposed the declaration, particularly the term "peoples"
as opposed to "people" because this implies an independent status
which the United States has determined the American Indian tribes do
not have. The U.S. government believes this could lead to succession,
government upheavals, and general bedlam. 16

COMPARISON

There is a stark comparison to the federal government's view ofinvolve
ment with international affairs by local governments and tribal govern
ments. The 1831 decision to prevent American Indian tribes from deal
ing with foreign governments was out of fear of collusion to overthrow
the federal government, and because the American Indians had not yet
been declared citizens. The Supreme Court determination that tribes
are "domestic, dependent nations" is still law, but American Indians
are now American citizens. Yet the federal government does not place
similar restrictions on local governments, possibly because oftheir legal
status with the states which swear allegiance to the U.S. government in
their state constitutions. Indian tribal constitutions typically do not
swear this allegiance, but may include the phrase, "The Tribal Council
shall exercise these powers subject to the terms of this Constitution
and the Constitution and Statutes of the United States." 17

Opposition from the executive branch and the legislative branch ofthe
federal government has proven to be formidable for American Indians in
their efforts to support the United Nations Declaration. The interaction
between American Indian tribes and international groups of indigenous
peoples will clearly continue and build in the years to come.

m. Issues Discussion

Issue 1: Can free speech and freedom of religion be
required on Indian reservations as it is for
local governments?

For local governments, the Bill of Rights reserves powers for their
respective states in the Tenth Amendment and incorporates these pow
ers through the Fourteenth Amendment. As a result, a local government
cannot completely restrict religious expression, as in Marsh v. Ala-

16. Steve Tollberg, Address at The American Indian Law Center, American Uni
versity (Nov. 14, 1996).

17. See, e.g., HOPI CONST. art. VI, § 1 (1934).
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barna, 18 where the Supreme Court held that a municipality cannot com
pletely ban the distribution of religious material in public places. 19 In
Marsh, a company established a community with the characteristics
of a town and the public nature of the community created a right to
distribute literature.2o Conversely, a local government cannot assist in
the promotion of religion, which the Court outlined in Board ofEduca
tion ofKiryas Joel Village School District v. Grumet. 21 The Court held
that local governments cannot draw political boundaries based upon
religion, although they are vested with powers from the state to draw
political boundaries. 22 In this case, a Jewish sect was permitted to estab
lish a community based upon their religion. The court held that political
boundary drawing based upon religion was unconstitutional. 23 A local
government must therefore be neutral where religion is concerned.

In Lloyd Corp. v. Tanner,24 the Supreme Court held that a trespasser
or an uninvited guest has no right to free speech on private property. 25

This case dealt with the question of the distribution of handbills in a
privately owned mall, distinguishing between the public nature of local
governments and that of privately owned property. 26

State power extends to the ability to annex property without violating
due process. Hunter v. City ofPittsburl7 held that "[m]unicipal cor
porations are political subdivisions of the state, created as convenient
agencies for exercising such of the governmental powers of the state
as may be intrusted [sic] to them. ,,28 For the purpose ofexecuting these
powers properly and efficiently they usually are given the power to
acquire, hold, and manage personal and real property. The number of
powers rests with the "discretion of the state. ,,29 The state "at its
pleasure may modify or withdraw all such powers. ,,30 Therefore, the
consolidation of Alleghany with the City of Pittsburg was permissible
pursuant to state vested powers and was not in violation of the Four
teenth Amendment's Due Process Clause. The structure ofthe relation-

18. 326 U.S. 501 (1946).
19. Id. at 509.
20. /d. at 502-Q4.
21. 512 U.S. 687 (1994); 114 S. Ct. 2481 (1994).
22. Id. at 705.
23. Id.
24. 407 U.S. 551 (1972).
25. /d. at 570.
26. Id. at 552-56.
27. 207 U.S. 161 (1907).
28. Id. at 178.
29. Id.
30. Id.
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ship of local governments with states is therefore primarily a creation
of the states.3l

From a different perspective, the Bill of Rights does not apply to
Indian tribal governments in relation to its members. It is applicable
between governments (local, state, and federal) and individuals from
Indian reservations. Members of Congress, incensed by the lack of
civil rights on Indian reservations, in the 1960s passed the Indian Civil
Rights Ad2 (ICRA), which is intended to provide some civil rights
to tribal members. Freedom of speech and gender discrimination are
not part of the scope of the Act. Further, the ICRA cannot use Bill of
Rights interpretations in its analyses, because in part, the ICRA does
not contain the equivalent of the Establishment Clause. This would be
deleterious to tribes which are theocratic and would prevent tribes from
taking action to preserve tribal culture. 33

COMPARISON

The civil rights afforded citizens of the United States by incorporation
of the Tenth Amendment to local and state governments through the
Fourteenth Amendment guarantee the consistent availability of those
rights to each individual. However, tribal members do not have those
same rights in their relationship to respective tribal governments. A
tribal newspaper can be closed by the tribal council for eliciting uncom
plimentary remarks about the government, and there is no freedom of
the press or free speech protection. There is no judicial review and no
appeal for tribal government decisions. The ICRA must be reviewed
by tribal courts and the majority opinion is still that other courts do
not have jurisdiction. Since the tribal courts are controlled by the tribal
council, a true balance of powers does not exist in tribal governments.
However, tribal members do enjoy free speech protection in relation
to actions of state and federal governments.

The freedoms most U.S. citizens take for granted are not available
to tribal members. The closing of a newspaper for its exercise of free
speech is unthinkable to an American citizen. The Supreme Court has
even set a standard for strict scrutiny where gender is being used to
discriminate, the modified strict scrutiny test. This is still a heightened
review, and the burden is on the government to show that an important
government objective is being sought and that objective is substantially
served by the law.

31. [d.
32. 25 U.S.C. §§ 1301-1303 (1968).
33. [d.
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In a similar decision, the Supreme Court addressed this issue for
tribal governments, only to establish a test for tribal government action,
which is a lower threshold test than the one applied to state and local
governments in reviewing gender discrimination. This is the "compel
ling tribal interest" test, which allows the tribal government to give
tribal and cultural interests a high priority in decisions. The sovereignty
of tribal governments, the perpetuation of the tribal culture and the
need for self-government is paramount in these decisions (see Issues
9 and 10). While state and federal governments are required to remain
neutral on issues involving religion, tribal governments, which are
often theocratic, can and do promote religious practices and beliefs to
preserve tribal culture.

Issue 2: Is there a similar accountability for
expenditure ofgovernment funds for
local governments and for tribal
governments, particularly for
involvement in political affairs?

Local governments are limited as to the expenditure of public funds
and must be accountable. The state has to prove a "compelling state
interest" in restricting local government expenditures, and it did so in
Anderson v. City of Boston34 where the court held that a city cannot
appropriate public funds for the purpose of taking action to influence
the results of a referendum proposed to be submitted to the people at a
state election. 35 Compelling interests ofthe state justify the "restraint, "
which the state has placed by statute on the city. This survives the
"exacting scrutiny" to which such a restriction is subjected. 36 Another
compelling state interest was established in Buckley v. Vale037 which
held that the reduction of the appearance of corruption protects the
public confidence. Limitations on individual contributions to cam
paigns was constitutional despite First Amendment objections, based
on the compelling state interest that the reduction of the appearance
of corruption protects public confidence in the system. 38

However, distinguishing private corporations from public local gov
ernments, the Court held in First National Bank ofBoston v. Bellottp9
that it was unconstitutional to prevent a corporation from making contri-

34. 380 N.E.2d 628 (Mass. 1978).
35. Id. at 182.
36. Id. at 192.
37. 424 U.S. 1 (1976).
38. Id.
39. 435 U.S. 765 (1978).
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butions or expenditures to influence the outcome of a vote, even when
the corporation cannot prove to the satisfaction of a court that the vote
has a material effect on its business or property.40

With regards to Indian law, accountability for tribal funds falls to
the Secretary of the Interior because, as trustee for American Indian
tribes, the Secretary receives all money paid to the tribes and approves
all contracts, even those involving the hiring of attorneys for the tribe!
In recent years, the Court questioned this accountability. United States
v. Mitchell (/lIl l marked the beginning of challenges of tribal govern
ments to the management of tribal funds on the part of the trustee, the
Department of the Interior. The case involved the mismanagement of
timber resources, selling timber below market price, failure to maintain
the roads in the timber land, and excessive administrative fees charged
by the Department.42 The significance of the case is that the court
determined that the tribal governments did have a right of action and
could recover for breach of trust. 43

COMPARISON

Accountability for the expenditure of tribal funds is a constant conflict
within tribal governments. Tribal governments are not restricted from
spending money for political campaigns to influence the outcome of
elections (at least to date) and if a situation like Anderson arose where
a tribal government was campaigning to defeat a state referendum, it
is clear that Anderson would not apply and the state would likely have
no basis to challenge the tribe. If the state had jurisdiction under Pub.
L. No. 280 over tribal governments, it is still unlikely that an action
could be sustained against a tribe because this law is intended only for
the limited purpose of extending jurisdiction in certain areas of state
law to reservation lands. In fact, some of the larger American Indian
tribes have funded governmental affairs departments, have "get-out
the-vote" drives, and contribute to some of the newly formed political
action committees.44 Priority issues for the tribes are to sponsor Demo
cratic candidates to prevent the conservative Republican Congress from
allocating too much power to state governments, as well as the move
ment to restrict casino gambling, which has been tremendously success
ful for tribal governments.45 The commonality here is the tribal effort

40. Id. at 795.
41. 463 U.S. 206 (1983).
42. Id. at 210.
43. Id. at 228.
44. Indians Nationwide Plan Stronger Voting Drives, SANTA FE NEW MEXICAN,

Mar. 8, 1996, at B3.
45. Id.
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to prevent state government encroachment on tribal sovereignty, and
there is no prohibition as in Anderson to prevent such activities. How
ever, American Indians are subject to the same individual campaign
contributions set forth in Buckley v. Valeo.

Issue 3: Non-citizen voting, alien voting and legal
and illegal alien voting.

Local versus tribal differences in government also stem from individu
als' involvement in government operations. The Supreme Court has
held, with some restrictions, that where citizens have an interest in the
operation of their local governments, they must have the right to vote
in those local government elections.46 Even where citizens were regu
lated by local government, though not living within the local govern
ment boundary, the Supreme Court upheld the statues which did not
give those citizens the right to vote in Holt Civic Club v. Tuscaloosa. 47

"Where the statutes were in response to problems faced by the city, "
the Court found that these statutes did not violate the Equal Protection
nor the Due Process clauses of the Fourteenth Amendment of the U.S.
Constitution.48 Upholding the principle that citizens should have a vote
where they are affected by their local governments, the Court in Evans
v. Corman,49 held that individuals living on a federal enclave had the
right to vote in local elections, as all other qualified residents had a
right to an equal opportunity for political representation. 50 Further, the
Court determined that Equal Protection and Due Process clauses did not
require the "strict scrutiny," nor the "intermediate scrutiny" standard
outlined in United States v. Cohen51 in the review ofwhether procedures
for commitment to mental institutions of federal criminal defendants
violate equal protection. 52

Relying upon the Equal Protection and Due Process clauses for the
right to vote in local government elections is a difficult burden where
the standard requires only that the government is doing so in response
to problems faced by the city, but does not require that the government
prove the restriction on voting actually achieves the objective, as in
Holt Civic Club. 53

46. 439 U.S. 60 (1978).
47. [d.
48. [d. at 73-75.
49. 398 U.S. 419 (1970).
50. [d. at 426.
51. 733 F.2d 128 (D.C. Cir. 1984).
52. [d. at 133-36.
53. 439 U.S. 60 (1978).
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As for voting among tribes, each one may determine without interfer
ence, who is eligible to vote in tribal elections. The Fifteenth Amend
ment does not apply to tribal governments and its equivalent was omitted
from ICRA, which prevents discrimination in voting based on race.
If tribes could not discriminate in allowing only tribal members to
vote, then non-Indians could potentially take over tribal governments,
particularly on reservations where most ofthe residents are non-Indians.

The vote for American Indians in U.S. elections at all levels was
not granted until 1924, when American Indians were granted status as
citizens. But voting rights were hard won through litigation. In Harison
v. Laveen,54 the court overruled a 1928 case, Porter v. Hall,55 to give
American Indians the right to vote. Porter had relied upon past cases
designating Indians as "wards" and "persons under guardianship"
in order to prevent American Indians from voting, based upon the
interpretation ofthese designations as meaning that Indians were incom
petent to vote.56 The states also tried to discriminate against American
Indians by precluding their voting rights if they were not taxpayers,
while not requiring taxpaying status of non-Indians. Indians and Alaska
Natives are included as "language minorities" under the 1975 amend
ments to the Voting Rights Act. 57

In state elections as recently as 1956, American Indians were denied
the right to vote. In Allen v. Merrell,58 the court held that the state's
statutory definition of "resident, " which said that' 'any person living
upon any Indian or military reservation shall not be deemed a resident
of Utah. . . ,,59 did not violate the Equal Protection Clause.60 The Utah
Supreme Court based its reasoning on the "detachment and lack of
interest in the affairs ofthe state which surrounds him [American Indian]
on the reservation.' ,61

In 1975, in Little Thunder v. South Dakota,62 the Eighth Circuit held
that residents of unorganized counties have a substantial interest in the
choice of local government officials and should be allowed to vote in
local elections.63 In this case, there were three unorganized counties

54. 196 P.2d 456 (Ariz. 1948).
55. 271 P. 411 (Ariz. 1928), overruled by 196 P.2d 456 (Ariz. 1948).
56. See Harrison, 196 P.2d at 349.
57. 42 U.S.C.A. § 1973(b) (1975).
58. 305 P.2d 490 (1956),judgment vacated, Allen v. Merrel, 353 U.S. 932 (1951).
59. [d. at 34.
60. [d. at 40.
61. [d. at 39.
62. 518 F.2d 1253 (8th Cir. 1975).
63. [d. at 1256.
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each of which was entirely within different Indian reservations. 64 These
counties were attached to adjacent counties for the purpose of govern
ment and administration, and the Indian residents were not allowed to
vote in the local elections of those administering counties.65

The U. S. Supreme Court denied certiorari to the question as to
whether Indians can hold public office in Shirley v. Superior Court. 66

Thus, a state supreme court decision that Indians could hold public
office, although they were immune from state process at their home,
stood.67

COMPARISON

In 1970 residents on federal enclaves were given the right to vote in
local elections by the Supreme Court in Evans v. Corman.68 Not until
1975 did Indian residents on reservations receive a court mandated
right to vote in local elections, and only at the circuit court level. It
is interesting that the Supreme Court has never heard this issue, nor
did they want to hear the issue of whether Indians could hold public
office, as evidenced by their denial of certiorari in Shirley v. Superior
Court. 69

In Little Thunder v. South Dakota,70 American Indians were given
the right to vote based upon the test that they had a substantial interest
in the election of local officials, unlike the contrasting situation in Holt
Civic Club, where the only test to be satisfied was whether the statute
was in response to problems faced by local government. 71 Both of these
results required a low threshold test to determine who had the right to
vote. Although Little Thunder does not turn on a Fifteenth Amendment
consideration of discrimination based upon race for voting, it appears
that this may be the primary distinction between this case and Holt
Civic Club. 72 In Little Thunder, the denial of voting rights could have
been a violation of the Fifteenth Amendment in its effect,73 while there
would have been no comparable constitutional violation in Holt Civic
Club.74 Although the court did not cite the test from Evans v. Corman

64. [d. at 1254-55.
65. [d.
66. 513 P.2d 939 (Ariz. 1973), cen. denied, Minyard v. Shirley, 415 U.S. 917

(1974).
67. [d. at 945.
68. 398 U.S. 419 (1970).
69. 513 P.2d at 939.
70. 518 F.2d 1253.
71. 439 U.S. at 60.
72. 518 F.2d 1253. See also id.
73. [d.
74. 439 U.S. at 60.
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in Little Thunder, the tests were comparable in deciding whether the
residents should be allowed to vote.75

Issue 4: Noncitizens and the right to vote.

An issue facing local governments in growing numbers is noncitizen
voting. If a legal alien resides in a community legal aliens have de
manded a vote for the same reasons other affected persons have done
so, because they have an interest in how their local government is
managed where they are being affected. The first case on local nonciti
zen voting was Stewart v. Foster76 which held that a taxpaying alien has
an interest in the community and should be allowed to vote. However, as
the larger proportion of residents became "citizens" and the minority
of residents were aliens, the trend shifted to prevent noncitizen voting.
In Dunn v. Blumstein,77 a state statute confining the vote to persons
who had a one-year residency in the state and a three-month residency
in their county was held to be unconstitutional on equal protection and
right-to-travel grounds. 78 College students in their residency were also
given the right to vote in local elections in Williams v. Salerno,79 where
the court upheld an injunction against a county policy which prevented
college students from registering to vote in the county. 80

In contrast to local governments, the issue whether non-Indians can
vote in tribal elections is clearly established through case law and Indian
tribal constitutions. Two views of this issue could be taken-whether
non-Indians, analogous to the alien, have voting rights on Indian reser
vations, and whether Indians of one tribe, also analogous to the alien,
have any rights on the reservation of another Indian tribe.

The first issue concerning the non-Indian on an Indian reservation
in relation to voting rights in the tribal government is clear. Only mem
bers of the Indian tribe can vote in the tribal elections or hold office
in the tribal government. A member of the tribe is defined by the
constitution of each tribe and varies significantly from one tribe to
another. At one time, a Sioux tribe required only that someone be born
on a reservation to be a member of the tribe (this could also include
non-Indians). There are no voting rights for non-Indians in Indian tribal
government.

75. 518 F.2d at 1253.
76. 2 Binn. 110 (Pa. 1809).
77. 405 U.S. 330 (1972).
78. [d. at 338, 352, 360.
79. 792 F.2d 323 (2d Cir. 1986).
80. [d. at 327-30.
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There are also practical reasons for allowing such racial discrimina
tion based in voting for tribal governments. However, another basis
for support of this racial discrimination is found in the Constitution.
Guido Calabresi once remarked that the American Indian deserved
special recognition and protection because it was the only racial group
mentioned in the Constitution. The existence of treaties recognizing
tribal reservations and governments provide for tribal self-government
and do not interfere with tribal governments defining what a member
of the tribe must be.

An issue which affects tribal governments and non-Indian rights is
that ofcriminal jurisdiction. Much controversy has arisen over whether
tribes can enforce criminal laws against non-Indians when those crimes
are committed on the reservation. For decades, tribes did not have
even criminal jurisdiction over non-Indians. In Oliphant v. Suquamish
Indian Tribe,81 the Supreme Court held that non-Indian residents of an
Indian reservation, arrested and charged for crimes committed on the
reservation, including assault and speeding, could not be brought into
the jurisdiction of the tribal courts. 82 Also in A-I Contractors v. Strate, 83
the court held that a tribal court did not have subject matter jurisdiction
over non-Indian parties to a tort case which arose out of a traffic acci
dent,84 holding that

the Indian tribes retain their inherent power to detennine tribal membership, to
regulate domestic relations among members, and to prescribe rules of inheritance
for members. But exercise of tribal power beyond what is necessary to protect tribal
self-government or to control internal relations is inconsistent with the dependent
status ofthe tribes, and so cannot survive without express congressional delegation. 85

The second issue concerns the rights of Indians who are non-tribal
members while not on their own reservation. Duro v. Reina86 was a case
where an Indian, who was on another reservation where he was not a
tribal member, shot and killed a fourteen year old boy.87 Although the
Major Crimes Act required federal jurisdiction of a homicide, the tribe
sought to charge the non-Indian, nonmember with only illegal discharg
ing of a firearm, but this was denied by the Supreme Court in Duro.

81. 435 U.S. 191 (1978).
82. Id. at 194-95.
83. 76 F.3d 930 (8th Cir. 1996), aff'd. Strate v. A-I Contractors, 520 U.S. 438

(1997).
84. Id. at 932.
85. Id. at 935 (quoting Montana v. United States, 450 U.S. 544, 564 (1981».
86. 495 U.S. 676; 110 S. Ct. 2053 (1990).
87. Id. at 679-80.
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COMPARISON

Voting rights for noncitizen aliens is not a constitutional obligation,
but states and municipalities can permit it.

The issue of voting rights is closed as applied to non-Indians living
on reservations who are not tribal members. Tribes have the absolute
right to determine who can be a member and who can hold office.
There is no right or option to extend voting rights to nontribal members.
Where tribes exercise no authority over nonmembers, the test for voting
rights-that the voter has an interest in the government because they
are regulated by the local government-does not apply. The further
limitation of tribal jurisdiction over only members and not nonmember
Indians, further validates the logic that only tribal members can vote
and hold office in the tribal government.

The only similarity between the noncitizen voting issue for local
government and tribal government is that the 1970s was a period of
decision. It has been stated that alien voting may be the civil rights
issue ofthe 1990s, and the increasing participationofaliens in communi
ties and governments suggest this is SO.88 It is however, unlikely that
this issue will be re-visited concerning tribal government voting rights
for aliens.

Issue 5: One person, one vote.

The principle of one person, one vote has been upheld in local govern
ment cases where apportionment led to the failure to achieve this stan
dard. In Avery v. Midland County, Texas,89 the court held that where
districts were largely composed of unequal populations, this action
violated the one man, one vote principle as applied to local governments.
However, an at-large system did not violate the one person, one vote
principle in City ofMobile, Alabama v. Bolden ,90 where the court held
that such a voting system did not violate the rights of the city's voters
in contravention of the Fifteenth Amendment. Thirteen years later, the
court took a more narrow view of the irregularity of a similar voting
system, which appeared racially discriminatory on its face in Shaw v.
Reno. 91 Here, the court held that where a congressional redistricting
plan was so irregular on its face, that racial discrimination in voting was

88. Deborah Sontag, Noncitizens and Right to Vote, N.Y. TIMES, July 31, 1992,
at Bl, 7.

89. 390 U.S. 474 (1968).
90. 446 U.S. 55 (1980).
91. 509 U.S. 630; 113 S. Ct. 2816 (1993).
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the motivation, the plan was unconstitutional under the Equal Protection
Clause.92

Voting rules struck Indians even harder. Indians were specifically
excluded from representation in the Constitution through the Fourteenth
Amendment (adopted 1868), § 1 which gives all persons citizenship;
and in § 2, provides for the apportionment for Representatives in Con
gress to be according to "the whole number of persons in each State,
excluding Indians not taxed.' ,93

Historically, there has been a fear of putting Indians into power.
When they have been out of power in our system of government, how
ever, the one person, one vote standard articulated by the Supreme
Court was held to apply to Indians. In Goodluck v. Apache County,94
the court ruled that the county must redistrict to reapportion the county
election districts for election of county board supervisors. The county
had three districts, each electing one county board supervisor. The
county had designated one district with the Navajo Reservation, which
was six times as large as the next largest district, with the other two
much smaller districts achieving a political majority of the county board
of supervisors. 95

COMPARISON

The Supreme Court has articulated the rule that one person, one vote
applies to both Indians and non-Indians. The American Indians won
reapportionment where the districts were of disparate size, creating a
discriminatory effect in Goodluck v. Apache County in 1976, compara
ble to the reapportionment won in Avery v. Midland County for dispa
rate district sizes in 1968. However, there has not yet been a case for
American Indians applying the standard tested in Shaw v. Reno, which
requires the conclusion that race was the motivating factor if, on its
face, the voting districts are discriminatory. 96

Issue 6: Public education and property, race, class
and power. Environmental justice and the
right to a public education.

Local government provides basic education to every child and cannot
discriminate unless the discrimination bears a rational relationship to

92. [d.
93. U.S. CONST. amend. XIV, §§ 1, 2.
94. 417 F. Supp. 13 (D. Ariz. 1975), aff'd sub. nom. Apache County v. United

States, 429 U.S. 876 (1976).
95. [d.
96. 509 U.S. 630.
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a legitimate purpose. This test is lower than the strict scrutiny test, which
applied to issues of racial discrimination. In San Antonio Independent
School District v. Rodriguez,97 the court held that the strict scrutiny
test did not apply to a system, which assured basic education for every
child in a state and encouraged participation in and significant control
ofeach district's schools at the local level, finding that the local govern
ment's action bore a rational relationship to a legitimate state purpose.98

Applying the mandate ofthe state constitution, the court in Edgewood
Independent School District v. Kirby,99 held that an "efficient" system
of state education so as to achieve "general diffusion of knowledge"
as dictated in the Texas state constitution was violated when school
districts received a dramatically different level of funding based upon
the wealth of each district. This does not create general diffusion, but
a system that is "limited and unbalanced. ,,100

ENVIRONMENTAL INJUSTICE

Environmental injustice is an issue which has been addressed through
executive order to counteract the discriminatory placing of municipal
and hazardous waste disposal sites. For whatever reasons may be for
the same result, the Department of Justice directed that governments
consider the consequences of placing these disposal sites in terms of
the discriminatory effect it may have on racial minorities. Local govern
ments are bound to the extent that an executive order is enforceable.
RIGHT TO A PUBLIC EDUCATION
FOR INDIANS

Most American Indian children attend state-operated public schools in
their own communities, and the federal government has encouraged
tribes to construct their own schools using federal funds. This poses
a problem for local and state governments, however, since school sup
port is derived from property taxes and federal reservation lands are
exempt from local property taxation, and individuals are also exempt
from local sales taxation. In response, Congress passed the Johnson
O'Malley Act of 1934,101 and the Federally Impacted Areas Act of
1950,102 to provide per capita funding to the state to provide for each
child's public education.

97. 411 U.S. 1 (1973).
98. [d.
99. 777 S.W.2d 391 (1989).

100. [d.
101. 25 U.S.C. §§ 452, 453 (1934).
102. 20 U.S.C. §§ 236, 237 (1950).
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ENVIRONMENTAL INJUSTICE

Environmental justice might seem to have been achieved with regard
to American Indians, because tribes can regulate much of the environ
mental activity on tribal lands, such as municipal and hazardous waste
disposal. Tribes may set their own water-quality standards and have
been granted a "treatment-as-states" provision in some environmental
statutes.

The following case is another form of environmental injustice to
American Indians, but not in the traditional sense, as "coined" by
the Department of Justice. In Crow Tribe v. Montana,103 the court
held that Big Horn county and the State of Montana had to return
taxes improperly collected from coal mining on the reservation.
Since these mineral leases are granted by the tribal trustee, the De
partment of Interior, and taxes collected on mining activities are
important to counterbalance the destruction of the environment, a
continuing environmental injustice would have resulted absent this
court's decision. Since the reversal of this decision during the Su
preme Court's Term last summer, the final impact of such injustice
has yet to be determined. 104

COMPARISON

American Indians have had a harsh and incomparable history in their
denial of a public education, in contrast to all other racial and special
education groups in the United States. The issue can be distinguished
in part on the entitlement aspect of American Indians source of support
and local government's source of support. Local property taxes support
education and the expectation is that members of the community are
recipients of the benefit in equal amounts. However, since local prop
erty taxes did not support American Indian education, the issue is not
one of entitlement, but one that has been established as a substantive
right through legislation.

Issue 7: Constitutional treatment of student speech
in public schools.

Local governments treat free speech for children in school as a relatively
modern concept; its analysis in the courts and for communities comes
in terms of the evolutionary history of civil rights in the United States.
During the Vietnam War era, the first such case heard by the Supreme
Court was Tinker v. Des Moines Independent Community School Dis-

103. 92 F.3d 826 (9th Cir. 1996).
104. Montana v. Crow Tribe, 118 S. Ct. 1650, 523 U.S. 696 (1998);
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trict,105 which held that schools' regulations to prohibit the wearing
of black armbands was a violation of First Amendment free speech
provisions of the Constitution, because there was no evidence that the
wearing of armbands was a substantial disruption of or a material inter
ference with school activities or that such armband-wearing resulted
in disturbances or disorders on school premises. 106 (The black armbands
were worn as a sign of protest against the Vietnam War.) However,
limits were placed on free speech when the test was whether the speech
occurred in a "public forum" in Hazelwood School District v. Kuhl
meier,l07 which held that First Amendment rights to free speech were
not violated by censorship of parts of a high school newspaper article.
Here, the articles unfairly impinged on privacy rights of pregnant stu
dents, and because the newspaper could not be characterized as a public
forum and the school officials had retained the right to impose reason
able restrictions on speech that went into the paper, the Court found
no violation of free speech. 108

In Board ofEducation, Island Trees Union Free School District No.
26 v. piCO,I09 the Court held that schools may not remove books from
school libraries simply because they dislike the ideas. In another case
which did not get to the litigation stage, a school sought to restrict the
content of a student-run television show. The Shades of Gray show
in Montgomery County, a high school monthly television show on
county-wide cable television, was banned due to controversial content.
The county decided to implement new guidelines for the show to prevent
future controversies, but did not ban the show. 110

In contrast, American Indian children have only enjoyed free speech
rights for a little more than two decades. Congress first guaranteed the
right to freedom of speech and freedom ofreligion for American Indian
children attending federally funded tribal schools in 1978. III The history
of schools for American Indian children severely limited the freedoms
enjoyed today. These schools prohibited the practice of their religion
and even forbade them to speak in their native languages.
COMPARISON

Freedom of speech and freedom of religion have evolved for both
non-Indians and Indians in very different ways; however, both groups

105. 393 u.S. 503 (1969).
106. [d.
107. 484 u.S. 260 (1988).
108. [d.
109. 457 U.S. 853 (1982).
110. Shades of Gray (Montgomery County high school broadcast, 1998).
111. 25 U.S.C. § 2017; 25 C.F.R. § 32.4 (1990).
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have converged today, enjoying virtually the same rights to free speech
and freedom of religious expression in public schools.

Issue 8: Land use decisions that are
discriminatory-zoning and planning.

Zoning and land controversies in local governments have centered, at
times, on the discriminatory effect of the zoning. In Village ofArlington
Heights v. Metropolitan Housing Development Corporation,112 the
Court held that the burden ofproving that there was racial discrimination
as a motivating factor in a zoning case is on the movant. In this case,
intent or purpose to discriminate is required to find unconstitutionality .
A racially disproportionate result, alone, is not enough to find unconsti
tutionality under the Equal Protection Clause. 1I3 Discrimination against
low- to moderate-income housing has also been prohibited by the courts
in Southern Burlington County NAACP v. Township ofMount Laurel, 114
where the court held that a municipality cannot make it impossible to
provide low-to-moderate income housing through a zoning plan, and
such exclusion would be a violation of the Equal Protection Clause.

In comparison, the conflict in American Indian tribal governments
on zoning issues first required the issue of taxation to be resolved.
Merrion v. licarilla Apache Tribe115 gave tribes the right to tax. The
court held that tribes have inherent power to tax those who benefit
from governmental services provided by the tribes, including nonmem
bers who do business on the reservation. It is a "necessary instrument of
self-government and territorial management. ,,116 In another important
decision to self-government, the Court, in Kerr-McGee Corporation
v. Navajo Tribe ofIndians, 117 held that tribes can tax business activities
on reservations without obtaining the approval of the Secretary of
Interior.

Tribes were also faced with the dilemma of competing local and
state regulation of reservation lands, particularly in the case of hunting
and fishing regulations and licensing. In a landmark case, Montana v.
United States, 118 the court held that the tribe may regulate hunting and
fishing on fee land-land held in fee within a reservation. Some courts
interpret this broadly, some interpret it narrowly. This is the source
of the test for whether tribes have sovereignty. Sovereignty is not pre-

112. 429 U.S. 252 (1977).
113. [d.
114. 336 A.2d 713 (1975).
115. 455 U.S. 130 (1982).
116. [d.
117. 471 U.S. 195 (1985).
118. 450 U.S. 544 (1981).
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sumed unless the action is inconsistent with independent tribal status,
there is consensual agreement ofthe tribe, or there is a grant ofauthority
for sovereignty for that action by Congress. 1I9

In a case where two jurisdictions' zoning plans overlapped, creating
a controversy as to which zone applied, the tribal governments secured
a partial victory. Brendale v. Confederated Tribes & Bandsofthe Yakima
Indian Nation l20 brought the issue before the Supreme Court to decide
which ordinance would take precedence. Here, there were three towns
on the reservation incorporated under state law, an airport located at a
comer of the reservation, and 20 percent of the reservation owned in fee
by tribal nonmembers. The Courtheld that zoning per se does not always
interfere with tribal sovereignty, and the choice of zoning law depends
upon the character of the community-whether it is more like a reserva
tion ("closed" area) or whether it has become more like a non-Indian
community ("open" area). The court decided that the city is allowed to
regulate the open areas, but not the closed areas. 121

COMPARISON

There are few comparable issues in local government zoning controver
sies and American Indian zoning controversies, because racial discrimi
nation has never been an issue on reservations. Conceivably, non
Indians who live on checkerboarded reservations might raise this issue,
but this has not yet been the case.

Controversies between tribal zoning and local governments will
likely be where the most frequent litigation will occur. Gaming opportu
nities for tribes have raised concerns of local governments, and land
use is at the heart of this controversy, as well. Since all reservation
lands are held in trust with the Secretary of the Department of the
Interior, local governments will have to litigate with the federal govern
ment to resolve any land-use disputes.

Issues 9 and 10: Municipal liability under § 1983,
which protects the civil rights and
immunities of everyone, within the
jurisdiction of the U. S. Indian
Civil Rights Act. Are the two
statutes equivalent?

Under local government law, the statute which addresses municipal
liability for civil rights and immunities122 provides that every' 'person"

119. [d.
120. 109 S. Ct. 2994 (1989); 492 U.S. 408 (1989).
121. [d.
122. 42 U.S.C. § 1983 (1996).
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who, under color ofany statute, ordinance, regulation, custom, or usage
of any state subjects, or "causes to be subjected," to the deprivation of
any federally protected rights, privileges, or immunities shall be civilly
liable to the injured party. 123 The question concerning the application
of this statute to the actions of local governments was answered in
Monell v. Department ofSocial Services, 124 which held that local gov
ernments were' 'persons" for the purposes of § 1983 ofthe Civil Rights
Act of 1871. In Owen v. City afIndependence, Missouri, 125 the standard
for liability was upheld and the defense of good faith was eliminated.
The Court held that local governments have no immunity from liability
under the Civil Rights Act, and good faith on the part of the officers
is no defense.

On the other hand, Congress enacted the Indian Civil Rights Ad26

to apply some, but not all, provisions of the Bill of Rights to Indian
tribes in 1968. Courts applied this statute, finding jurisdiction under
federal question jurisdiction, civil rights, or mandamus. During the
next ten years, courts applied the Due Process, Equal Protection, and
Bill of Attainder clauses into tribal government decision-making. In
Brown v. United States, 127 the court interceded in tribal apportionment,
and in Johnson v. Lower Elwha Tribal Community, 128 the Court applied
due process analysis to complaints involving issues surrounding tribal
land assignments.

In 1978, the Supreme Court reversed this trend in Santa Clara Pueblo
v. Martinez. 129 It held that discrimination against women could not be
prohibited by the Indian Civil Rights Act, and that the ICRA did not
apply where the tribal government's membership rules discriminated
against women, because this would destroy the aspects oftribal auton
omy and self-government. The lower court had applied a "compelling
tribal interest" test, but the Supreme Court rejected this test for a
statutory interpretation analysis of the ICRA. 130

COMPARISON

Civil rights apply to municipalities as creations of the state; whereas,
in tribal governments, the application of civil rights to tribal decisions
has been strictly limited by Martinez, which sought to preserve tribal

123. [d.
124. 436 U.S. 658 (1978).
125. 445 U.S. 622 (1980).
126. 25 U.S.C. §§ 1301-1303 (1968).
127. 486 F.2d 658 (8th Cir. 1973).
128. 484 F.2d 200 (9th Cir. 1973).
129. 436 U.S. 49 (1978).
130. [d.
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self-government and cultural integrity. It is almost inconceivable that
gender discrimination can exist in the United States today, but Martinez
is still good law. 131

Issue 11: Internal corruption-can the federal
government intervene?

Corruption in local governments is primarily a local issue but, in some
cases, the federal government has used the Hobbs Actl32 to intervene.
This statute applies to criminal acts of extortion. However, where fed
eral prosecutors sought to use the mail fraud statute to fight local corrup
tion, the Court, in McNally v. United States, 133 held that fair, impartial
government cannot be enforced through the mail fraud statute. The
court reasoned that the mail fraud statute does not prohibit schemes
to defraud the people of their intangible rights to honest and impartial
government. 134

In contrast, controversy over corruption in tribal governments has
existed since the beginning of the institution of such entities under the
Constitution. Members have tried to initiate litigation in federal and
state legal forums with some difficulty. In Lomayaktewa v. Hatha
way,135 the court held that the doctrine of tribal sovereign immunity
prevented a tribe from being joined in a lawsuit brought by tribal mem
bers against the tribe, making judicial intervention impossible to resolve
what was seen as an intra-tribal constitutional conflict.

When corruption exists in tribal actions, the Secretary of Interior
can use its veto power over most tribal ordinances. In fact, the Secretary
can use this power "for any cause." This is most effective when tribes
have adopted the form constitution developed by the Department of
the Interior under the Indian Reorganization Act of 1934. In Moapa
Band of Paiute Indians v. U. S. Department of Interior, 136 the court
held that the Secretary of the Interior could rescind ordinances, when
the Secretary invalidated a tribal ordinance permitting prostitution, not
ing the ordinance violated public policy. The court determined this
action to be in accordance with the tribe's constitution (which was
adopted under the Indian Reorganization Act of 1934), which permitted
the Secretary to rescind tribal ordinances "for any cause.,,137

131. [d.
132. 18 V.S.C.A. § 1951 (1996).
133. 483 V.S. 350 (1987).
134. [d.
135. 520 F.2d 1324 (9th Cir. 1975).
136. 747 F.2d 563 (9th Cir. 1984).
137. [d. at 565-66.
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One may question, can the federal government intervene in tribal
claims of corruption beyond the rescission of tribal ordinances? The
Department of Interior has relied on 25 U.S.C. § 2, which provides
that "the Commissioner of Indian Affairs shall have the management
of all Indian affairs and of all matters arising out of Indian relations, ' ,
when the Department has sought to intervene in tribal government
affairs on issues oftribal elections. However, the Department ofInterior
has claimed not to be a tribunal of judicial review for tribal decisions.
COMPARISON

The ability of the federal government to intervene in corruption in local
governments and tribal governments is derived from different legal
sources ofpower. Local governments can be checked through the Hobbs
Act, which does not apply to tribal governments. Local governments
might also be checked through various other criminal statutes concern
ing the personal criminal liability of officials, as was the case with
Mayor Marion Barry of Washington, D.C. However, the ability of the
federal government to intervene in tribal government disputes is much
more limited and has not been pursued by the federal government.
Short of the ability to rescind tribal ordinances where public policy
matters are offended, the federal government has shown reluctance to
get involved and has avoided becoming a tribunal for these disputes.

However, for tribal governments, the specter of racketeering has
been raised when Indian gaming has been established in Indian country.
The federal government continues to show concern for this activity,
which may ultimately involve tribal governments that own the gaming
operations.

Issue 12: Property rights-state and local policies
which favor residents over "outsiders. "

Local governments have been limited in their ability to restrict non
residents in their use of local property. In Matthews v. Bay Head Im
provementAssociation, 138 the court held that a nonprofit association was
a quasi-public association. It based its decision upon the Association's
relationship with the municipality, its communal characteristics and
activities, and that by limiting its membership only to residents of the
municipality, the association was violating the public trust doctrine in
its use of the beachfront property.

The Supreme Court has also restricted the ability of local govern
ments to limit contracts with residents, unless the local government is

138. 471 A.2d 355 (7th Cir. 1984).
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a market participant. In White v. Massachusetts Council ofConstruction
Employers, Inc., 139 the court held that the municipality's ordinance,
which limited at least half of the construction projects funded by city
money to be performed by city residents, did not violate the Constitu
tion's Commerce Clause. The case holds that when a city becomes a
market participant, it is not subject to the restraints of the commerce
clause. However, in United Building & Construction Trades Council
v. Camden, 140 the court held that a city ordinance violated the privileges
and immunities clause of the Constitution when it required at least 40
percent of the employees of contractors and subcontractors working
for the city on projects to be city residents. There must be a substantial
reason for difference in treatment and here, the city, which was not a
market participant, proposed none.

Land-use law among American Indians presents its own set ofhurdles.
Cases questioning the use of reservation lands by nonresidents arises
most frequently in the area ofhunting and fishing. In Montana v. United
States,141 the Court held, with respect to reservation lands, that the tribe
can prevent hunting and fishing by nonmembers of the tribe. The tribe
may regulate hunting and fishing on reservation lands, but it may not
regulate hunting and fishing on fee-owned lands within the reservation
lands. This is called a checkerboard reservation. 142 Although reservation
lands are held in trust similarly to other public lands, the public trust
doctrine has not been applied to the use of Indian lands by nonresidents.

The commercial use of property is regulated by the trustee, the De
partment ofInterior. Mineral leases are subject to award by the Depart
mentofInterior and decisions of the Secretary are generally not review
able, unless an arbitrary or capricious argument can be made. This
precludes, to a great extent, any arguments tribal governments have
with the use of their property. Only breach of trust arguments can be
made for some abuse or misuse, as provided in Mitchell II. 143

In South Dakota v. Bourland, a controversy where a tribe decided
to no longer recognize state hunting and fishing licenses, the Court
limited the tribe's jurisdiction to member Indians, not non-Indians. 144

The United States took former trust lands for the purpose ofconstructing
a dam, but hunting and fishing (only some of the tribe's original treaty

139. 460 U.S. 204 (1983).
140. 465 U.S. 208 (1984).
141. 450 U.S. 544 (1981).
142. Id.
143. See 463 U.S. 206 (1983).
144. 465 U.S. 208 (1984).
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rights) in the former trust lands were retained by the tribe. The tribe
decided to no longer recognize state hunting fishing licenses, thereby
exerting regulatory control over their lands. The Supreme Court held
that Indians could not regulate non-Indian activity and the tribe's sover
eign powers do not extend to non-Indian activities on the reservation.
COMPARISON

The ability of local governments to limit nonresidents has been based
on the Privileges and Immunities Clause protection and public trust
doctrine. The ability or lack of ability to limit nonresidents/non-Indians
on reservations has been based upon the jurisdictional issue ofthe states'
power to regulate versus tribal power to regulate. The state has prevailed
in the control of its own residents. For tribal governments, in com
parison, this issue is ripe for continuous litigation, particularly in the
area of commercial use of reservations, where environmental degrada
tion is a possible, if not likely, consequence that raises a breach of
trust argument. Local governments have complete power over their
commercial property use, but not over their contractual actions, which
Matthews and United Building limited.

Issue 13: What are the legal and constitutional
limits on a city's power to stand in the
way of removal of its recreational and/or
cultural resources, e.g., a sports team's
move out of town for local government or
historic and religious artifacts removal
from Indian lands?

In an extension to the right of eminent domain by a local government,
a court ruled that an intangible right of eminent domain existed. As
in City ofOakland v. OaklandRaiders, 145 the court held that amunicipal
ity can bring an eminent domain action to acquire property, and no
distinction is made between real or personal, tangible, or intangible
property. However, the court did determine that the city had violated
the Commerce Clause, because it was not acting as a market participant.
On appeal, the court concluded that the city violated the Constitution's
Commerce Clause in its action to take the sports team by eminent
domain. 146

In contrast, tribal governments do not enjoy a right of eminent do
main. There are, however, many cases where local, state, and federal

145. 646 P.2d 835 (1982).
146. City of Oakland v. Oakland Raiders, 174 Cal. App. 3d 414 (1985).
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governments have exercised rights of eminent domain in the taking of
Indian lands. Since this does not parallel the issue facing local govern
ments, the controversy between local governments and Indian tribal
lands will not be addressed. However, a more closely analogous issue
exists where tribal governments have sought to recover their cultural
resources through a somewhat equivalent action of eminent domain.

In Charrier v. Bell,147 the court found that artifacts taken from tribal
grounds were not the property of the finder. Under state law, the court
applied the doctrine that descendants are entitled to the property of
their ancestors, and are not obliged to pay the finder for the excavation
costs.

In Lyng v. NW Indian Cemetery Protective Association, a major
victory to tribes in the use and protection ofancestral sites, the Supreme
Court held that the federal government could not take property tradition
ally used for religious purposes by three American Indian tribes. The
court rested its conclusion on the Free Exercise Clause of the First
Amendment of the Constitution. 148

COMPARISON

Because the power of local governments to declare eminent domain
has been broadened to include intangible as well as tangible property ,
the future of eminent domain is secure. American Indian tribes, while
without the power of eminent domain, have the use of state law, in
some cases, to protect ancestral property. Currently, with the recovery
of tribal cultural resources in dispute, most of these cases are unsettled.
The Free Exercise Clause is another vehicle for tribes to use in order
to protect cultural resources that are an intangible asset to the tribe,
much like the Oakland Raiders were an intangible asset of the local
government. Both assets are part of the local culture and both govern
ment-types are seeking to retain those cultures for similar reasons.

Issue 14: Power of local governments and Indian
tribes to control their youth: what
constitutional concerns inform the
treatment of such regulations in court?

In the area of regulation of family matters within local governments,
and in particular, juvenile intervention, the courts have provided some
limited power to local governments on the basis of the rational relation
ship test. If the ordinance bore a rational relationship to a permissible

147. 496 So. 2d 601 (La. App. 1986), cert. denied, 498 So. 2d 753 (La. 1986).
148. 485 U.S. 439 (1988).
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state objective, then the action is constitutional. In Village of Belle
Terre v. Boras, 149 the Court held that when a city ordinance required
single-family dwellings to include not more than two unrelated persons,
it was not a constitutional violation of equal protection and rights of
association, travel, and privacy. The ordinance was not aimed at tran
sients, involved no procedural disparity inflicted on some but not others,
involved no deprivation of any fundamental right, and it bore a rational
relationship to a permissible state objective. ISO The court held in By
kofsky v. Borough ofMiddletown , lSI which concerned ajuvenile curfew
ordinance, that there was no violation of a constitutional privilege to
raise children and did not violate the Equal Protection Clause. 152

Under American Indian law, the courts do not apply the same
rational relationship test for tribal governmental power to regulate
child-welfare issues. Instead, the basis for tribal power is the need
to retain the culture of the tribe through its children and, culturally,
children can perpetuate the culture only by remaining on the reserva
tion as a part of the tribal community. The Child Welfare Act of
1978153 provides that tribes can have custodial jurisdiction over In
dian children, in favor of state jurisdiction. This was challenged in
In re D.L.L. & eL.L., 154 on a Tenth Amendment argument, which
reserves all nondelegated power to the states or the people. 155 The
court held that the Tenth Amendment is not violated by the Indian
Child Welfare Act. In this case, a tribal court had awarded temporary
custody of an Indian child to non-Indian guardians, who lived in a
home off of the reservation. When the couple sought a state-custody
determination to gain final custody, the court ruled that the tribal
court still retained jurisdiction over that determination. 156

Even in cases where Indian parents seek to give their Indian children
up for adoption, the courts have ruled that the tribal court can retain
jurisdiction based on the premise that tribal courts seek to support the
perpetuation oftribal culture through the retention ofthe tribal children.
Mississippi Band ofChoctaw Indians v. Holyfieldl57 demonstrated this,
when the Court held that Indian children, born off of the reservation

149. 39 L. Ed. 2d 797 (1974).
150. [d.
151. 401 F. Supp. 1242 (M.D. Pa. 1975), aff'd, 535 F.2d 1245 (3d Cir. 1976).
152. [d.
153. 25 U.S.C. § 1901 (1978).
154. 291 N.W.2d 278 (S.D. 1980).
155. U.S. CONST. amend. X.
156. 291 N.W.2d 278 (S.D. 1980).
157. 490 U.S. 30 (1989).
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to Indian parents, who desired to give the children up for adoption,
were still subject to the jurisdiction of the tribal court. 158

COMPARISON

Congress has given tribal governments through their tribal courts broad
power to regulate the children of the tribe. The tribal courts can act
based upon the preservation of the tribal culture, whether that means
adoptions are to be denied, or whether custody determinations are being
made in favor of the parent living on the reservation. Whereas, local
governments are much less empowered to control their youth, but can
regulate where there is a rational basis for a state objective for their
action. This is a much narrower power in the control of the family
than is given tribal governments, because state objectives and tribal
objectives are markedly different.

Issue 15: District of Columbia and local
government home rule versus tribal
governments and self-determination:
what is the future?

Home rule for some residents is the most important issue facing the
District of Columbia. Many proposals have been made to provide D.C.
residents with the home rule, many of which destroy the character of
the city. One of those proposals involves the ceding of the District into
the State of Maryland, where it formerly was a legal part. This move
would place the unwanted burden of bringing the District out of debt
on the residents of the State of Maryland. This would also radically
alter the political composition of the state. With the largely democratic
population of the District, its addition to the now almost equal distribu
tion of Democrats and Republicans in Maryland would drastically shift
the balance to a more Democratic majority.

Other proposals to make the District a state are unlikely to occur in
the current Congress, and would likely be a negative choice for the
economic viability of the District. The District depends largely on the
support of congressional funding for its existence.

The Control Board, which is now a significant player in District
management, will continue to exert changes in the political structure
and governmental functioning ofthe District. The outcome is uncertain.

The relationship of the federal government to tribal governments is
equally uncertain. During one's general lifespan, the federal govem-

158. ld.
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ment has changed its policy toward American Indians three times. 159

Since 1977, the policy of the federal government to a large degree
has been following the report of the American Indian Policy Review
Commission. 160 The report supported the continuing strength of tribal
governments and stated that "the long-term objective of Federal-Indian
policy [should] be the development of tribal governments into fully
operational governments exercising the same powers and shouldering
the same responsibilities as other local governments. ,,161 President
Nixon, a strong supporter of tribal self-determination stated, "This
administration intends to restore tribal governments to their rightful
place among governments of this nation and to enable tribal govern
ments to their rightful place among governments of this nation and to
enable tribal governments, along with State and local governments to
resume control over their own affairs. ,,162

COMPARISON

Both District residents and Indian tribal members have the indicia of
self-rule/home-rule character. However, both styles of government
lack the same type of control over federal government intervention that
is absent from local governments, by virtue of state sovereignty, which
is an almost absolute buffer against federal intervention in local govern
ment affairs. Intervention is allowed only in the most extreme situations.
For example, the majority of D.C. government property is held by the
federal government, narrowing local control of land-use and planning
issues. Indian tribal governments' reservation land is completely held
in trust by the federal government, and any land-use decision must be
approved by the federal government, again narrowing local control of
land use and planning decisions.

Further restrictions and exceptions to self-government for D.C. and
tribal governments include the requirement of oversight and approval
of financing and contracting by the federal government. The Finance
Control Board has been designated by the Congress and the President
to approve the budget and approve all contracts ofthe District ofColum
bia. The tribal governments are required to have approval of all con
tracts approved by, and the receipt of all funds received by the federal
government. Retainer agreements for attorneys must be approved by

159. STEPHEN L. PEVAR, THE RIGHTS OF INDIANS AND TRIBES, THE BASIC ACLU
GUIDE TO INDIAN AND TRIBAL RIGHTS (2d ed. 1992).

160. Final Report, AM. INDIAN POL'y REv. COMM'N (1977), at 89-90.
161. Id.
162. President Richard Nixon, President's Statement on Indian Policy, 1983 PUB.

PAPERS 96, 99 (1984).
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the federal government for Indian tribes, even when the federal govern
ment is the potential defendant. It appears that the same approval might
also be required for the District of Columbia government.

Voting rights have now been extended to all tribal members in local,
state, and national elections, as is the case for all local government
citizens, regardless of whether they live on federal "compounds. ,,163

Representation in Congress has also been extended to all citizens, with
the exception of residents of the District of Columbia. While D.C.
residents have voting rights and a member of Congress, that member
has no voting rights, except a vote in committee assignments. Disenfran
chisement, however, is a choice. One may always elect to move from
Washington, D.C. However, this choice is more difficult for those
for whom race and culture are inextricably bound to the person, Le.
American Indians. Further, tribal members have often been forced to
move from a geographical home to a "new location" when reservations
were moved, again attaching the government to people, rather than to
a geographical location.

A Washington, D.C. resident can move to Maryland with virtually
no penalties or losses, whereas the move from a reservation or the
withdrawal of a tribal member from membership is an inextricable part
of the person, which would be difficult to leave behind.

The D.C. government and tribal governments share losses to self-rule
that are similar to those of local governments.

IV. General Conclusion

American Indian law and local government law both govern the day-to
day affairs of U.S. citizens under the U.S. Constitution. From this
point, however, the basis for precedent diverges into two distinct bodies
oflaw. American Indian law extends to the boundaries ofthe reservation
and/or to tribal membership, whether the member lives on or off the
reservation. For example, when tribal members have children off the
reservation, adoption is still controlled by the tribal council. Local
government law, however, extends only to the citizens who live within
its boundaries, or within its extraterritorial jurisdictional boundaries.

Many forms of federal assistance are available to American Indians
through tribal membership. U.S. citizens who demonstrate need can
receive virtually the same benefits from local, state, and federal
sources. The support of local and state governments for their American

163. [d.
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Indian residents has historically been absent, whereas local and state
support ofother residents has made up a significant part ofany assistance
received by these citizens. This adds to the lack oflocal control available
to tribal governments, which would be unheard of in local government
policy.

Perhaps the area oflaw which has been the most difficult to reconcile,
as an American citizen, is the conspicuous absence of the Bill of Rights.
While the Indian Civil Rights Act (ICRA) institutes a scheme of rights,
the interpretations ofthe U.S. Bill of Rights do not apply to the interpre
tation of the ICRA. This has led, again, to two divergent areas of
law relating to the basic rights available to every V.S. citizen. When
"rights" interfere in the culture of a tribe, tribal culture takes priority.
Gender discrimination is the most predominate example of tribal cul
tural priorities. However, freedom of speech, religion, and other rights
have also been interpreted differently under the ICRA.

The state of both bodies of law is dynamic, and this article discusses
the state of the law and the comparative analysis of local government
law to American Indian law. However, the trends for both governments
suggest a startling conclusion: that although some basic rights have
eventually been afforded all V.S. citizens, many are not only being
withheld, but the practices which brought about the withholding of
these basic rights are being supported upon judicial review.

The trend for local governments is clearly to liberalize voting rights,
permit broad interpretations of use of p,Ublic lands to extend to as many
people as possible under the public domain doctrine, to restrict the
ability to impose controls of juveniles, and to apply basic civil rights
as liberally as can be interpreted. The trend under this shaping of law
seeks to include rather than exclude, and to incorporate all cultures
into an American, eclectic, mosaic of cultures. The trend for American
Indian tribal governments, however, is to place a priority on preserva
tion of the culture of a tribe and basic civil rights; even individual
decisions about children must bow to the preservation of the tribal
culture. These trends are completely divergent and suggest that the gap
between the treatment of individuals will widen between most U.S.
citizens and tribal members.

Is this divergence bad for the co-existence of our governments? The
existence of American Indian culture has preceded the existence of the
American eclectic culture, and the recognition of that aboriginal status
is consistent with the current trend in protection ofthe tribal culture. The
sacrifice ofindividual liberties and equality, for the ultimate objective of
tribal culture, supports the notion ofsovereignty for tribal governments.
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The tribal religious culture is no less important, which supports the
notion of the theocratic tribal government. The preservation of tribal
sovereignty, then, can also be said to be the priority in this trend, along
with tribal culture. The recognition oftribal sovereignty must be upheld
or the entire system of tribal governments will be nothing more than
an exclusive club and, without a doubt, will collapse.

Local governments exist under the sovereignty of the states. Sover
eignty for the states is, in effect, exchanged for the guarantee of a
republican form of government and the incorporation of rights through
the Tenth Amendment. Sovereignty for local governments, therefore,
by definition, includes the objectives of the state government, as a state
under the U.S. Constitution. The recognition that the trend moves away
from preserving culture at the local government level in favor of inclu
sion of non-local citizens, and potentially non-U.S. citizens, in all af
fairs of government is troubling, but it can also be attributed to the
very raison d'etre of America's being. America was founded on the
principle of tolerance of all cultures and religions and, more basically,
on the principle of the separation of church and state.

The divergence of these two bodies of law, then, is inherent, and
the recognition that U.S. citizens must live under increasingly different
bodies oflaw, which affect individual rights, must be accepted as essen
tial to the dynamics ofour government, judiciary, and the U.S. Constitu
tion. More than the judicial underpinnings, the recognition of the co
existence ofcultures-preserved and cultures-eclectic must be reconciled
with our individual resistances to such a system. The recognition of
the increasing divergence must then follow.
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