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THE CONSTITUTIONAL LIEN 

In the modern society of apartments, business buildings, and resort 

homes the constitutional lien can playa major role. Although there are 

statutory'· and constitutional liens which may be asserted against certain 

structures, this paper will only deal with those liens created under the 

Constitution of the State of Texas ·.in Article 16, Section 37, which reads 

as follow81 \ 

"Mechanics, artisans and material men, of every class, 

shall have a lien 'upon ~he buildings and articles made or 

repaired by them for the value of t~eir , labof done t~ereon, 
\. 

or material futnished therefor. and the Legislature shall 

provide by law for the speedy and efficient enforcement of 

said liens." 

While interpreting this section the paper .will not explore into the areas of 

oil and gas or homestead, and statut:ory liens will be discussed only when it 

is necessary to explain or contrast the constitutional provision. The primary 

question about the constitlutional lien 18.... "who ~s entitled to assert it"J there

fore, this paper will try to answer that question and show some of the incon

sistencies of the many cases dealing with this problem. 

Although not specificall~.stated ' in the ~onstitution~ the cases have 

held that the artisan, mechanic, or material man must contract with the 

owner of the property before a constitutional lien can be asserted against 

such property. A hardware company which . furnished materials to a contractor 

to be used in the c,onstruct ion of a church tried to assert a const itut ional 

lien against the building after the contractor refused to pay. The court 

decided that the hardware company was not entitled to the lien because it 

did not contract with the owner of the -buildir:tg . when it fu~nished the 



material to the contractor under a contract separately and distinctly with 

the contractor. The, constitutional provision may fix and establish a lien 

on the property in favor of the contractor for the value ofth~ material 

he put into the building, but it will not extend and give to persons, who 

are not in priority of contract with t~e owner, a lien on the property for 

the value of the material furnished to the contractor.! 

If the mechanic or materialman do not contract directly with the 

owner, their claims are derivative and they cannot fix and secure a con-
I .. 

stitutional lien, however, they may comply with the statutory provisions 

' 2 
and upon such compliance they may assert their statutory liens. 

The parties do not have to agree that a lien will exist before it 
, I 

can be asserted. The lien is created by the constitution and it continues 

to exist until discharged, waived, or released by the lienholder. Such 

waiver must consist of a plain and clearly expressed intention ~o waive 

or by conduct which is inconsistent with the continued existence thereof.
3 

Since the lien may exist without an agreement between the parties it 

becomes self-executing and does not have to exist by virtue of any instrument 
h 

in writing.~ If the lien does not have to appear in a written contract 
! -

between the parties, then a question exists if the work performed or 

material furnished must , be based upon a wr,~tten contract with the owner. 

The constitution does not require or,imply that the work be done and 
, . 5 • 

furnished upon an express contract. This clearly implies that the contract 
) 

with the owner need be neither oral nor written. 

An owner of property can have his property subjected to a valid 

constitutional lien because of an implied contract to pay the lienholder 

for the reasonable value of the material furnished and labor performed. 

The implied contract may arise if the owner visits the premises frequently 

while the work is being done by a subcontra~torJ and by seeing and. knowing 



the work is being done for his use and benefit. an~ by suggesting changes 

and generally directing and supervising the work. A guideline which was 

set out in this case stated that when the owner of the building: knows the 
~ 

work in the construction or improvement of it is being done and fails to 

object thereto, but acquiesces, therein in a manner indicating a willing-

ness on his part to have the work done, his consent to such work and promise 

6 
to pay therefore,will be implied. 

The guideline stated above seems to,be ,much too broad. Under its 

rationale a man who hired a "contractpr to, build a house would have the 

" house 'subjected to constitutional liens by the subcontractors. He certainly 

knows that certain material 'and 'work will be furnished and will be very 

~illing to have it done. If an. implied 'contract :exists between an owner 

and subcontractor the owner should have suggested changes and generally 
I • 

directed and supervised the work. This would especially be true where the 

changes were not included in the contract with the original contractor. 

Occassionally, it is difficult to determine who is the true owner of 

the land. What if A is in possession of a lot when the contractors begin 

to furnish labor and materials, but the title , to the lot is in B, an4 
I ' " .... 

before the house is compieted A acquires the title? Normally, a lien 

would not exist by virt,ue of the labor an~ material furnished before A . 
became the owner of the ' land. however, a case has held that A, by virtue 

" ' 

of his thereafter acquired t {tIe, was an "owner" within the terms of the 

law and the contractors' liens attached to the after acquired title as if 

the possessor had been the owner at the time the work was commenced on the 
., 

building.' Although the title to the land may be in a third party,. a 

purchaser of the land under a verbal executory contract, which is sub-

sequently carried out by the giving of a deed is the "owner" within the 

sa 
purview of mechanic's and materialman's liens.- , It seems that the owner-



ship will relate back to the time the work was performed ,or material 

furnished even though the building is completed before title passes. 

This situation may occur where a developer builds a house on • lot owned 

by another under an agreement that the owner of the lot will receive his 

money when the house is sold. Mechanic's and materialmen who work under 

this type of arrangement should not rely upon the constitutional 'pro-
\ 

visions, but should perfect their statutory liens or they may be left 

paying for a'house. 

However, in the above situation, the mechanic or materi~lman may be 

able to reach the owner by utilizing another concept. Although a lien 

will not be valid when the contract is not made with the owner, a lien 

may be fixed on the property where the contract was with the owner's duly 

9 authorized agent. 
~ 

An owner may sell the property to ·purchaser, who then leases it to 

the former owner. A contractor who then installs air-conditioning in the 

building under a contract with the lessee would not be' entitled to a con-

stitutional lien because he did not contract with the owner. However, 

under this type of arran~~ment the lesse~ was held to be acting as agent 

for the lessor, as its undisclosed principals, within the course and scope 

10 of its actual authority. The rationale 'behind this type of ~rgument 

seems basically to prevent fraud upo~'a contractor who ho~estly believed , 
he was dealing with the owner. 

The theory of classifying someone as an agent of the owner can be 

carried too far. Where the'owners hired architects to construct a building, 

who in turn hired a contractor, who in turn purchased paint from a" material-

man, it was held that the materialman was entitled to a constitutional lien 

because the architects were the agents of the owners and the contractor was 

the sub-agent of the owner. The architects :were undoubtedly the agents of 



the owner because they had final' approval on the hiring of employees and 

subcontractors and a great deal of authority in determining the materials 

to be used and the people to perform the work. The architects~and owner 

controlled the painting contractor and directed him where to buy his 

material.\ In doing so, the pain~ing contractor became the sub-agent of 

the owner and when he purchased paint from the material man it was the 
\ . 

same as if the materialman was dealing directly with the owner. The owner 

granted to the 'contractors authority to appoint subagents, and·the acts of 
t 

said subagent authorized by the term~ of the contract cannot ~e questioned.11 

Although not stated directly 'in the case, the owner retained so much con-

trol over the construction ~hat almost anyon~ who furnished labor or mat

erials was dealing directly with the owne~ and not with the general con-

tractor. This liberal cqnstruction of the holdings is designed to aid 
~ . , 

the lienholder. If you are an owner it- can be readily seen that you 

should stay out of the construction area ~nd let the general contractor 

and sub-contractors hire the ' people and buy the material they wish. An 

owner would probably not come within this construction if he only deter

mined the quality of wor~,tobe done or t~e grade of materials to be used 

without specifying particular people aT materials. 

Although the contractor may not be able ,to establish a contract be-

tween himself and the owner of the land,' he still has not "lost his con-, ' 

stitutional lien. The constitutional lien is self-operative and gives 

a lien to mechanics and materialmen upon the interest or estate that the 

person causing the buildings or improvem~nts to ,be made thereon has in the 

property upon whic~ they are situated.12 - The most common situation where 

this would apply is in the lessee-lessor arrangements. The lessee is 

usually responsible for erecting any buildings he desires or making im-

provements in an existing building with .the , ~mp~ovements to revert· to the 



owner at the end of the lease period. The constitutional lien would exist 

on the estate of the person causing the improvements to be erected, in 

this case the leasehold estate, and not the fee, be'cause under the (acts 

the contractor has no contract with the ,owner by which 'a lien could be 

fixed. 13.,. If the lessor approved, the . lienholder could probably sell the 

leasehold to a third party" or remove and sell the improvements which he 

made. 

The me~hanic and materialman have a lien on the building·they have 
! 

built because the owner is indebted ~ to them for their work a~d mater.iala. 
'~ 

However, if a bank furnished money to the owner to pay cash for the labor 

and materials the bank would not be entitled to a lien. The constitution 

does not porvide for liens in favor of persons' advancing money to pay 

for labor or materials. This would be true eyen.if the owner orally 

agreed that the bank should have 'a lien to secure the repayment- of ,the 

14 ~ 
money so advanced. However, if the contractor borrowed money from the 

bank to buy the materials and furnish the labor, the contractor would 

still be entitled to his constitutional lien and he might be able to 

assign it to the bank. Although,this situation might not have occurred, 
.' " 

purchasers of liens from lienholders have been entitled to' foreclose 

the liens to the same extent as the original lienholder. 

Not everyone who contracts with,the ' owner of the land is entitled 
.... , 

to a lien. The constitution limits the, status of lienholders to those 

persons who are mechanics, artisans and materialmen. A-mechanic is a 

person who performs manual labor and is skilled in the practical use of 

tools. An artisan is one skilled in some 'kind of mechanical craft and 

employed in an industrial or mechanic art or trade.
15 

These definitions appear to apply to almost anyone who works with 

his hands and with a certain amount of profe'ssional skill, however, 



there are notable exceptions. A person who custom hatched eggs into 

chicks could not obtain a constitutional lien for his work. The contractor 

was not a mechanic, artisan or materialman who has made or repaired an 

article within the terms of the constitutional lien. By his incubation 

16 
services -he has neither made a chicken nor repaired an egg. This ex-

ample may seem ridiculous, but it can be applied to very realistic and 
\ 

current fact situations. If a hardware store sells 100 gallons of paint 

to an owner for $5.00 a gallon, then cha~ges $1.00 a gallon to-mix the , 
paint, the store may not be able 'to, ~a88e~t a lien for the $10~.OO mixing 

'j 

charge. The mixing of' paint ' would not 'comply with the definitions of 

mechanic or artisan unless it required a special skill to, get the right 
I ' ! 

coloring. 

Tasks which do not require' a special ski~l~ill usually be denied a 
~ 

constitutional lien. A mechanic 'will not be allowed a lien for'the costs , 
involved in installing an engine in a mil~. It is only the value of his 

labor and materials used in repair~ng the engine for which he is given a 

constitutional ~ien.17 Since he is not allowed a lien for the installation 

charges, he should also b~ denied foreclosure to recover the costs of-. .... , 

transporting the engine from his shop to ~he mill. Similarly, the cost 

of transporting lumber or other buUding ,mat,erials to a work site should 

not be included in a constitutional lien •. This problem of , distinguishing 
'- . : 

costs could be avoided by having free pickup, ; delivery, and installation, 

and merely charging more for labor or materials. 

If A sells carpet to the owner and ~nstallation is made by A's 

employees, compensation for the labor performed in the installation of 
I • 

the carpet is properly included in the debt secured by the'lien. The 

lien for labor and material may be created though the labor and material' 

are furnished through the agency of another~18 The person who sells the 



materials does not have to personally install them in order to be able 

to foreclose a lien for the installation charges. 

One who supervises the construction of a building, for'which he ~s 

to receive a percentage of the ~otal cost, is also entitled to the lien. 

The contractors have protection of the I constitutional lien because they 

19 
assuredly perform labor in some class of mechanics or artisanshlp. 

\ . 
A person who erec~s an apartment house where the owner agreed to pay him 

$5.00 per day for superintending work,. pUrc~asing materials, and hiring 

labor has a constitutional lien for balance due on account, eyen if he 

were only a day laborer. 20 

When architects were hired to prepare plans and specifications for 

a building and supervise its construction, they were held to be "any 

person who may labor" and, were given .their sta.tut?ry lien. However, it 
., 

should be held that they would not be included in any of the t 'erms !'artisan" 

21' "laborer', or "mechanic." Even if. the architect supervises the con-

struction of a building, it appears that he will not be entitled to a 

constitutional lien for his work. This fact contradicts the above 

provisions which allowed ~he supervisors to foreclose their liens. The 
. .... 

architect may not be entitled to a lien for the labor performed in de-

signing the building, but they should be all~wed a constitutional lien 

for the value of the services performed ' in supervising the" construction. , . 
The constitutional provision applies to buildings and articles made 

or repaired by the mechanics, artisans, and materialmen.- The noun 

"building" has been generally held to include · any edifice erected by the 

hand of man of lumber, iron, stone, brick, wood, marble, cement, or any 

other substance, connected together, and designed for any use in the 

position fixed, or to include an edifice, an erection, a fabric built or ' 

constructed, a structure designed for the .habitation of men or animals, 



or for the shelter and protection of property. Whenever ,the noun 

"building" is used in this sense it has been held to include al:t sorts 

of structures, fabrics built or constructed, edifices or er'ect\ons used 

or useful to man. Under this broad definition a ,pier, used for mooring 

boats, which was attached to the. land ~as held to be a building. However, 

in this particular situation, there was evidence that building a structure 

of the kind in question required special skills and that the lienholders 

22" 
were experierlced in such construction~ 

! 
The building of a road is not entitled to a constitutional lien . 

because the work is not on a, building and a-building is not made or re-

23 
paired. This ruling applied to a road ,being con~tructed _across open 

, 
ground and not connected to a building. The same rule may not apply to 

a driveway attached to a ,house or a parking lot attached to an office 

building. But if a contractor builds an entire sub- division, including 

the streets, he will probably not be able.to claim a lien on the streets, 

even if they are not dedicated to the public use. In this same area is 

the construction of railroads. If a materialman supplied rails to a 

railroad he would not be entitled to' a constitutional lien because the 

terms "buildings and articles", upon which a lien is there 'given, do 

not include railroads. To fix a lien against a railroad the statutory 

24 , I ' -
provisions must be complied wl~h. 

A contractor who installs water and sewer lines under ' a contract 

with the owner of the land whereby the contractor is to retain full title 

to the pipes until he has been paid in f~ll is not engaged in erecting 

a building or makin~ or repairing an article within the contemplation of 

the constitution, and therefore does not have a constitutional lien 

thereon. 25 If a plumber puts the plumbing fixtures in a house, he is 

surely entitled to a constitutional lien • . But if he connects those 



fixtures to the mains in the street, may he also obtain a lien for those 

expenses? And if he is able to enforce a lien, what if he installs all 

the plumbing in a subdivision, but also installs all the water and sewer 

mains in the street? The answer appears .to be that his lien will stop 

at the street. His lien will be . valid: against the fixtures placed in 

the house and all the necessary lines to make those fixtures useful, but . 
will not cover the sewer and water lines useful to all of' the houses. 

The repairing of a grade, Which cir~led an oil storage tank, washed 
I 

away by.: .. a flood is neither the makil\S nor'repairing of a building or an 
, 26 

article within the terms of the constitutional provision. This would 

probably also apply to levees built to hold ~ riv~r in it~ banks, but 

may not apply to structures such as an ea~th-fi11dam. Dams have an 

entirely diffenent purpo~e and are more comp1~x i~ their structure. 
~ . . 

An oil storage tank which is' sold and delivered in a . finished state 
~ " 

is not a building made, but no determenation was made about tanks put 

together on the premises. 27 This rationale tries to distinguish between 

articles make on the premises and those made elsewhere and delivered to 

the premises in a finishe4 state. There ~hou1d be no such distinction~ 

Surely an oil well drilling platform wou1~ be considered a'bui1ding even 

though it is made at the builders' place of ~usiness and towed,. to the 

site where it is to be used. If tru~ses'for a house are ~ui1t at the , 
lumber yard and delivered to the home site, the carpenter who built the 

trusses should be able to enforce his constitutional lien for labor. 

As things are becoming more 'and more prefabricated it should not matter 

if they are built upon the materialman's premises or the owner's premises. 

After the tank was placed on' the premises it had to be straightened 

up. In this instance the tank is an article, but there is no determination 

if "straightened up" the tank could be considered the equivalent of "repaired ' 



28 the tank". The nature of the actual work performed should be the deter-

mining factor and not what is written on a billing sheet or alleged in a 

petition. This court preferred to deal with the fantacies than with .the 

realities of the situation. 

At tbis point it seems to make little difference whether something 

is classified as a building or an article • . Therefore, why do the courts 
\ 

spend the time trying to decide if·it is an article or a building? . The 

difference lies not in the classification itself, but in the amount of , 
property which will be included in the constitutional lien. I . 

A proper construction of the language of the constitution of this 

state gives to mechanics, ar.t isans, and material ~en a li~n upon the 

interest or estate that the person causing such building or improvements 

to be made thereon has i~ the land upon which .they are situated, for the 
.\ 

value of the labor performed or material furnished in the erection and 

construction of such buildings, to the ex~ent that the lands are necessary 

to its enjoyment, or that may be de·~ignated and set apart as intended to 

29 be used and enjoyed in connection with such building or improvements. 

The problem with the "above statement ... is determining how much land 

is necessary for the enjoyment of the bui~ding or intended'to be used 

with such building. Although a pier has bee~ held to be a building, it 

is attached to only a small portion of .iand' compared to its size and it " . 
usually extends over a public waterway.' It would be very difficult to 

determine how much land was necessary for the use of a pier which is used 

only for mooring boats and fishing. The lien should include the land 

upon which the pier, is attached, but will it also include a parking area and 

an entrance way from the road? 

A materialman who supplied paint to the owner was allowed a con-

stitutional lien upon the owner's bank and office building and the land 



upon which same was erected.30 Although not explicitly st~ted, this should 

include more land than that amount which was exactly under the building. 

It should also include parking areas, sidewalks, or other grouhds useful 

to the building. 

However, if the building is constructed upon a large tract of land, the 

lien should not cover the entire tract. When a power house was built upon 
\ 

an oil lease a constitutional lien did not exist on the whole lease for the 

construction of the power house. Such. lien shall exist again~t·the 
I 

"building", but this has been cons'trped t~ mean the building and so much 

of the land upon which it stands as is necessary for its enjoyment.3l 

The wording "designated and set apart a~ int~nded to ~e used and 

enjoyed in connection with such building" .1mplies a larger parcel of 

land than the amount that, is necessary for its , enjoyment. If an owner 

builds a small community, but a lien attaches to one of the buildings, 

the entire community might be sold' to sati~fy the lien. In a similar 

situation an owner owned a four acre tract containing two stores, a gin, 

school house, and four or five residences. He purchased materials from 

materialman and erected a ~torehouse . upon,the ' tract. Materialman sued-

on his note and was allowed to foreclose a constitutional lien. The 

The lien was allowed to 'include the entire ',four acres and all the structures 

thereon. Such lien attaches to so muth. of the land upon which the building , . 

stands as is necessary to its enjoyment~ The owner used and regarded it 

as one continuous tract. Considering the rural character of the property, 

this was not an unusual use and so long a~ the owner treats it as one 

property the materialman may treat it as one piece of property. in fixing 

32 his lien upon it. This rationale /could be applied to projects like 

Runaway Bay. If the owners defaulted on a contract to ·build the club-

house, a constitutional lien could possibly be foreclosed upon other 



structures, including the boat stalls, golf course,' and swimming pool. 

Although the distinction between a building and an article is 

occassionally vague, the contractor will prefer that' his structure be 

classified as a building. While a consti~utional lien upon a building 

has by judicial construction been heId I to extend to the land upon which 

the building is located, at least one court implies that a lien upon an 

. JJ ' 
article made woul~ extend only to such article. The article would 

have to be s~ld separately from the land: The pier mentioned a~ove was 
I 

classified as a building, but it was : secutely attached to the , land and 

to the bottom of the lake. It would have had to be dismantled to be 

removed from the land. However,' modern piers are usually built to float 

on the water and their attachments to the land can be easily removed. 

It would appear that it would be more in line with the cases to call a 

£loating pier an article in$tead of a building and allow it td be sold 

separate from the land. 

Once it has been determined that a contractor is entitled to a con-

stitutional lien, he still may not be entitled to foreclose upon the 

property because of prior outstanding liens upon the same property. It 
I ' , 

a mortgage is executed and recorded before work has commenced or any mat-

erials have been furnished, although the mQrtgagor remains in possession, 

the mechanic or materialman has notioe of the mortgage, an~ furnishes the , 
labor or material solely on the personal credit of the mortgagor, and on 

34 his interest in the land subject to the mortgage. 

If there are both statutory and constitutional liens on the same 

parcel of property, there may be some question as to which has priority 

over the other. When a power house was constructed on a lease and all of 

the liens accrued within a sixty day period the court stated that the con-

stitutional lien securing the cost of the power house became effective 



simultaneously with the other liens created at the 'same time, and they are 

all of equal dignity, and neither can be said to have a priority over the 

other. 35 

The constitutional lienholders may ~lso have problems with purchasers 

who purc~ase the building subsequent to the date that the contractor's 

lien attached to the building. Where the rights of innocent purchasers 

have not intervened the constitutional provis'ion will remain valid.3§r, -'How-

ever, the constitutional lien can only be enforced in equity and no 
I 

enforcement will lie as against an ~nnocent purchaser, and th~ same 
~ 37 

protection should also ,be accorded to a· bon~ fide mortgagee. An oral 

contract between an owner and a contractor is not constructive notice 

to a purchaser and even a constitutional lien will not be enforced against 

an innocent purchaser or mortgagee who has neither actual or constructive , 
notice of the constitutional lien. 38 

, 
The statutory requirement as ·to filing and time of filing must be 

complied with to make even a constitutional lien enforceable as against 

39 a subsequent bona fide purchaser. The provisions of the statute re-

quiring the claim to be recorded were enacted, to protect the holders of 
.' . 

liens against subsequent purchasers, mortgagees, and lienholders in good 

faith without notice, by furnishing constr~ctive notice of the,existence 

40 
of the lien. 

A constitutional lien will be effective against subsequent purchasers, 

if it is alleged and proven that a contract with the owner or a claim of 

lien was duly filed in order to charge them with constructive notice, or 

that they had actual knowledge of the facts, or for some other reason were 
, 41 

not bona fide purchasers. 

If the owner of property upon which construction is being conducted-

bOTTOWS money from a third party and gives that party a deed of trust, the 



contractor may still be entitled to a constitutional lien, even if the 

owner signs a false affidavit that all bills against the house have been 

paid. When a building is under construction, any person who takes a· 

mortgage thereon does so with notice of any mechanic's or materialmen's 

liens. lt is his duty to make ~nquiry as to whether or not labor has been 

performed or material furnished within the statutory period for filing 
\ 

liens for which payment has not been made. It becomes unnecessary to file 

the lien because the mortgagee has actua'l n~t ice of the lien,.4,? A mort

gagee who acquires his note and deed of trust after the contractor . 

begins work on the premises 1s charged 'with notice of sufficient facts 
. ' 

to put a reasonably prudent , pe~son upon, inq~iry ~hich, if. pursued with due 

diligence, doubtless would have resulted ,in full and complete knowledge of 

the contractor's contrac~ and claims.43 
, 

One who purchases property with notice of a contractor's suit ' to 
.' 

foreclose a materialman's constitutional ~ ien on the property owns that 

property subject to foreclosure · by ~he materialman.44 ' A purchaser cannot 

be an innocent purchaser for value without notice when he is aware that 

- 4S 
a materialman is trying ~p assert a,constitutio~al lien on the property. 

The provisions on notice differ slightly between statutory and con-

stitutional liens. Under the statutory prov.isions, if a third, party 

purchases the property before the ex~iration of the 120 d~y filing period , ' 

he takes constructive notice of the contractor's existing right to file 

his affidavits and perfect his liens. When the liens are properly fixed 

under the statute they relate back to th~ inception of the contract between 

the contractor and the original owner. In claiming a constitutional lien, 

for the contractor to be protected against the rights of third parties he 

must either comply with the statute in regard to affidavits for fixing 

mechanic's and materialmen's liens, thus. giv~ng constructive notice to 
, ' 



third parties. or he must give actual notice to third parties within the 

46 
time prescribed by statute. 

Under the above provisions, it would appear that a bona ~ide purchaser 

could be subjected to a constitutional lien even though he purchased the 

propertY ,without actual notice' of such a lien. The underlying rationale 

seems to be that if he purchases ,the property' within the 120 day time limit 

for fixing a statutory lien, he holds the property subject to compliance 

with the statute. If the provisions of the .statute are complied with the 

constructive notice of the lien rel~tes back to the inception of the lien 

and he, therefore, had constructive hotice when he purchased. If the 

holder of a constitutional lien'gives the purchaser actual notice of his 

lien within the 120 day period ' tor perfecting statutory liens, then the , 

owner would have had actual notice since the time of notification and 
, 

constructive notice before~the t~e of notification. The con$tructive 

notice would relate back tb the time when the constitutional lien accrued. 

The 'rationale behind this theory seems to be that if the purchaser has 

constructive notice of a statutory lien filed after his purchase, then he 

must also have constructive notice of a constitutional lien when he is 
I , 

actually notified before 'the period for filing such lien has expired. 

When the former owner of the propertr sells to the present owner 
I 

and afterwards the former owner give~ a note and mechanic~s lien contract 

to contractor, the contractor'may still be able to forecl~se on a portion 

of his constitutional lien. If the present, owner faUs to record his 

deed for some time, the contractor would be entitled to a constitutional 

lien for labor done and material furnished without notice of the un-

recorded deed. However, the contractor would not be a good-faith lien-

holder and would not be entitled to a constitutional lien for work done 

or materials furnished beyond the time that,he acquired actual notice of 



the present owner's rights or beyond the time that the present owner 
47 

filed his deed, giving constructive notice to the contractor. 

In determining priority it becomes necessary to determin~ the ti~e at 

which the lien accrues. The cases concerning this question do not 

always agree and a slightly diff~rent fact situation can produce a 

totally different re.sult. For this reason, the cases will be reviewed 

in the order they-"were decided and a brief de"scription of , the facts will 

be given. The ' McConnell case was decided i~ 1955 and the court~explained 
I 

the difference in inception for sta~utory' and constitutional ~iens b~ 

applying a type of relation back doctrine. ,In the absence of evidence 

showing when the constitutional liens became effective, that is, when the 

labor was done and when the material was furnished, there is no basis 

for holding they have eq~al priority , with the ,sta~utory liens. A con

stitutional lien which is establi~hed subsequent 'to the acquisition of 
1 

rights by third parties would not ' have the same advantage as a mechanic's 

and materialman's lien which has been filed within the statutory limits. 

By virtue of compliance with the statute, a mechanic's and materialman's 

lien which arises after t~e reco~ding of ! he ·deed of trust lien, as in 

this case, reverts back to the time the building was begun, but not so 

48 with a constitutional lien where the statute has not been complied with. 

The case clearly. illustrates that a' constitutional lien arises , . 
only at the time the material is furnished· or the labor is . performed, 

while a statutory lien will be effective from the date the building was 

begun regardless of the time the labor was performed or material furnished. 

When the Newman case was decided in 1958 Newman claimed a constitutional 

and statutory materialman's lien /while .Coker claimed a contractual mechanic's 

and materialman's lien. On February 9, 1955, owner gave a contractual 

mechanic's lien to contractor, who assigned : it to Coker on February 21, 1955. 



Hean while, Newman furnished material on Febriary 15, 1955. Coker later 

acquired a vendor's lien by assignment on the same property, which he 

tried to foreclose. While determining the priority of the liens the. 

court stated that the liens perfected under the statutes had their 

inception. on the date of the fir~t contract, February 9, 1955. The 

court also stated that Newman's lien and Coker's mechanic's and material

man's lien were ~f equal dignity with each other, although inferior to 

49 ~ 
the vendor's Ilien. The liens were o~ equa~ dignity but they did not , 
have their inception at the same tim.e. If the vendor's lien ttad arose 

on February 12, 1955, it would be subject to all the statutory liens, 

but superior to the constitutional lien. 

In 1964, the Southwestern case recog~ized the rule and remanded the 

case to allow the contractor to·show .that an artisan's lien was authorized , ~ ~ 

~ 

by the person having title to the ' automobile' at the time the work and 

materials were furnished. 5d 

The Finger Furniture case of 1967 seemed toannounce a modification 

of the HcConnell case, In Finger, the contractor entered into a written 

contract on August 15, 19~2. The owner t~en gave a promissory note to 

mortgagee secured by a deed of trust, which was recorded September 18, 1962. 

On September 17, 1962, Olmos contracted in'l~iting with owner to furnish 

brick and on November 19, 1962, HickS' 'contracted in writin:g with owner to , . 
furnish and install tile baths. Although these two contracted with the 

owner, the labor and material furnished by them were within the contractual 

obligations of the August 15, 1962 contract. Olmos and Hicks then claimed 

their constitutional liens. The constitutional liens of Olmos and Hicks 

arose in performance of work and furnishing of materials clearly con-

templated by the plans and specifications of the general contract dated 

August 15, 1962. Under the relation back doctrine these liens had ·their 



inception prior .~ and are therefore superior to the deed of trust lien 
Sl 

of Chase. Work was performed under the August contract prior to the 

execution and recording of the deed of trust to the 'mortgagee; 

The effect that this case will have . is not exactly clear. It should 
I 

apply only in the very limited fact situation where the owner gives a 

general contract to ,contractor and then gives a contract to others, 

which the work thereof was included in the g~neral contract. The rationale 

behind the case appears to be that the mort~agee had actual notice of the 
! 

August contract because the work wa~ begun before he accepte~ and recorded 

hid deed of trust. Therefore, since the mo~tgagee had notice of the 

August contract, he also had notice that the work performed by Olmos and 

Hicks came under the general contract and the contracts signed by them 

are irrelevant. It matt~rs little whether th~ g~neral contractor or 

Olmos and Hicks are pntitl~d to enforce the'constitutional lien~ which 

was created. 

Once a lien is established, it must be enforced in order to be 

effective. If the improvements may be removed and sold without injury 

to the property, this ma~ibe all~wed eve~ though there is a superior -. 

deed of trust on the land. In Freed v. Bozman, Bozman held valid statutory 

and constitutional liens for materials used in a drive-in theater. The 

court stated that if the improvements / which Bozman had placed on the , . 
land in the construction of the drive-in theater, consisting of a movie 

screen and platform, ticket booth and neon sign, and speaker poles, could 

be removed without material'damage to the land or the improvements, then the 

sale should be had and the improvements be allowed to be removed by the 

S2 successful bidder at such sale. I It is not clear if the result would have 

been the same if Bozman had retained only a constitutional lien. 

The decision of Parkdale State Bank ,clarified the Freed case·somewhat. 



The contractor was held to have valid constitutional and statutory 

mechanic's and materialman's liens on the property. The court stated 

that a mechanic's and materialman's lien is superior to a deed of trust 

lien where the improvements have not become so permanently attached to 

the land ',and existing improvements that they may be removed therefrom 

without material injury to the land and existing improvements or to the 

\ - ' improvements remoyed even though the deed of trust was recorded prior 

.. i i 53 to the furnishing of materials and labor by the mater alman or .. mechan c. 
I 

The case extended the Bozman case' by:, stat'ing that the remova~ must not 
. ~ 

cause material damage to the · land and exist~ng improvements, which 

means that the improvements remaining on the land must not be damaged 

by the removal. The last part bf the statement implies that improvements 

which are inferior to a ~eed of· trust on the ~an~ may be removed if the 

requirements concerning injury are met. The case did not state. that 

the same rules would apply, if only a constitutional lien were involved. 

Further clarification of the problem stemmed from · the Irving Lumber 

Company case. The lumber company built four shell houses for Merit 

Homes and was claiming a .~onstitutional lien ,for its labor and materials. 

The mortgagee had a prior lien against the property and when the 

improvements on which the materialmen's li~n is claimed are not severable 

without harm to the rest of the property, the claimant of "the materialmen's 
'-

lien is not entitled to have the value of the improvements determined, 

the property sold and the proceeds prorated. In such a-case the senior 

vendor's liens are entitled,to priority over materialmen's liens both 

as to house and lot. 54 

While this case explicitly stated a rule which was not to be applied, 

it implied that the improvements in this case could have been removed if· 

the rules of the Parkdale case were met, eyen though the lumber company 



only held a constitutional lien. As shown in this case, 'if the improve-

ments cannot be removed without damage to them or the property the 

contractor will lose the constitutional claims he had against the property. 

In many instances a vendor's lien will exist on the land before the 

building ~ontract is signed. 
I 

Normally,the contractor would hold his 

constitutional liens subject to the rights o~ the vendor's lien. But 

if the holder of the vendor's lien subordinates it to a third lien which 
\ 

arises after the construction begins~ the vendor's lien will .be inferior 
• 1 

1 

or subordinate to both the third lien and the intervening con1stitutional 

55 . ' 
liens. The constitutional 'lie~s which had'their inception prior to the 

deed of trust will be superior,to the deed of. trust and the vendor's 

lien. 

If the vendor's lien is not subrogated to the third lien, but , 
assigned to the holder of ~he third lien, the assignee will be subrogated 

to the rights of t.he original owner, and the vendor's lien acquired through 

the payment of the purchase price of the lot will be superior to any of 

the other asserted liens, including the intervening constitutional liens. 56 

It should be unnecessary ' to . state at=' this point, but the courts 

have held that possession is not necessary, and the relinquishment of 

possession is not an extinguishment or waiver of the constitutional lien.57 

I • 

Since possession is not neces~ary to the valid enforcement of the lien, 

once the material is delivered, control of it will pass to the property 

owner. If the material is sold and delivered to the property owner for 

the construction of the improvements, the materialman's lien therefore 

cannot be defeated .by proof that the buyer sold part of it to' third 

58 parties. Once possession has passed to the . buyer, he becomes liable for the 

full purchase price. 

When working on personal property such as B:utomobi1es, ~ boat,s, and 



airplanes, it should be remembered that a statute may provide the only 

means by which a lien can be enforced and some of the federal statutes 

are exclusive of the Texas Constitution. As examples, the -lien on a~ 

automobile in Texas is to be noted on the certificate of title, and when 

working on aircraft the Federal Aviation Act of 1958 supersedes the Texas 

Constitution~ Congress has ·prescribed the only way in which liens upon 

aircraft may be duly recorded and the statut~ voids as to third parties 

without actual· notice liens which are not duly'recorded as prescribed by 

the Federal statutes. 59 

i 

When suing for the debt , which is due t~e contractor, it is not 
, 

necessary for the petition to specifically allege the existence of a 

constitutional lien.60 However~ the alert attorney who wishes to satisfy 

his judgment should have, considered the propo~it~on and included the 

allegation in his petition~ 

Something in which most attorneys should be interested is their fee. 

It should be remembered that the constitutional lien does not include 

attorney's fees. The reasonableness of such fees is a question of fact 

to be determined by the court .or jury and it -is required to be supported ! . . ' , 
61 by competent evidence. Wood v. Barnes stated that the amount of an attorney's 

fee may not be included· in a judgment of fpreclosure of a mechanic's lien 

unless the parties have entered into,a written agreement so providing, or , 
unless there is a statute providing for, a lien to secure payment of an 

attorney's fee. The contractor will have a personal judgment against the 

buyer for the attorney's fee, but it cannot be included in the foreclosure. 62 

Therefore, in order to include attorney's fees in the cost of . the foreclosure 

sale, the fees must have been provided for in the contract .with the owner 

or there must be a statute providing for their enclosure. This case dis-

cussed Art. 2226, Vernon's Ann. Tex. Civ. ,Statutes, which reads. 



"Any person having a valid claim against ' a person or 

corporation for personal services rendered, labor done, material 

furnished, , may present the same to such person or corpora: 

tion or to any duly authorized agen~ thereof, and if, at the 

expiration of thirty (30) days thereafter, the claim has not 

been paid or satisfied, and he shouid finally obtain judgment 

for any amou~t thereof as presented for payment to such person 

or corporation, he may also recover ~ in addition to his claim 
f 

and costs, a reasonable amount -.s at'torney's fees, if re,presented 

by an attorney." . 

Although this statute makes provision for the allowance of attorney's 

fee for mechanics and materialmen, it does not "provide for a lien to 

secure payment and is an allowance of only a ~ers~nal judgment. ~3 

Art. 2226 clearly pro~ides that claims may be made to the duly 
\ 

authorized agent and where the lessee was held to be the agent of the 

lessor a claim for payment made 'to 'the lessee was sufficient to satisfy 

the statute.64 

In reviewing the constitutional ' lien it ,1s clear that a variety -
.' . 

of fact situations will produce an even greater variety of ' results. If 

the contractor insists upon noncompliance ?ith the statutory provisions 

for perfecting a lien, there are other precautions which he may undertake , . 
in order to protect his constitutional lien. First, he should definitely 

contract with the owner of the property or his duly authorized agent, and 

if the contractor contracts, with the owner' s age,nt the contractor should 

get a letter from the owner affirming this fact, or it should ,be .included 

in the contract. The contract should also provide for attorney's fees in 

case of default by the owner or his agent. 

When there is a prior lien outstanding :on the land, the contractor 



should require that lien to be subordinated to his constitutional lien, 

before any labor is performed or material furnished. The contract should 

provide for payment to the contractor when he has completed·h~s contract 

or when the entire construction is finished. If, at that time, the 

contractor has not been paid he should: perfect his statutory' lien or file 

suit on his debt and for foreclosure of his lien. The filing of the suit 

may be sufficient,to give actual notice of his claim to many possible 

subsequent purchasers. 
I 

If the person with whom the contractor dealt is not the ~wner of the 

property, there may be -several possible steps . to take. One would be to 

have him declared the agent of the owner. It should also be determined 

if the person later. acquired an'interest in the land or if the purchaser 

purchased the land durin~ construction or purchased the land before con-

struction began, but has n~t recorded his deed. If none of these situations 

apply, the contractor may be able·to foreclose on the interest held in the 

land by the person who contracted with the contractor. 

Once it has been determined that the constitutional lien is inferior 

to another lien, an attemyt should ~e mad~ to sever the improvements trom 

the land or have them sold and removed from the land. 

Although the act of perfecting a stat~tory lien requires a certain 

amount of paperwork and may be totally unnecessary 95% of·the time, the , 
remai~ing 5% of the time may make it w~thwhile, especially when subsequent 

bona fide purchasers may be involved. 
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