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Everyone is aware that the United States regulates 

who may come into the country and what they may bring 

with them . But where does this blanket excerise of 

power come from? Statutorily the power of the United 

States t o exclude aliens is an excerise completely 

independent of the authority of the government to 

regulate those items which an individual may bring with 

h.i.m into the countr,y. However, both of these powers are 



2 

dependent on the concept of self protection for this basis. 

Two recently decided cases illustrate the extent to which 

t hese governmental powers permit a search to be conducted. 

One of these decisions restricts the power of the government 

t o search for an alien away from the border. While the other 

expands the power of the government to search for contraband 

at t he border. The purpose of the following material is to 

di scuss the scope of these two areas of law: the search for 

aliens close to the border and the border search for contraband. 

I. THE SEARCH FOR ALIENS AWAY FROM THE BORDER 

A. The Evolving Power to Exclude Aliens 

From inception to its present status various phrases have 

been ut i lized to describe the power of the United States 

t o exclude aliens. In 1889, the Supreme Court in 

Choe Chan Ping v. Uni ted States l described the power to 

exclude aliens as being an "i ncident of sovereignty" 

belonging to the government of the United States as a part 

of those sovereign powers delegated by the Constitution. 

Lat er in 1925, the Supreme Court in Carrol v. United States2 

used the phrase "national self protection to justify this 

power of alien exclusion." Following World War II, Congress 

in an apparent attempt to give specificity to these broad 

phrases, amended a 1926 Immigration and Naturalization Act 

to give express power to agents of this service to arrest, 

without wa r ra nt, any alien who in his presence or view is 
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entering or attempting to enter the United States in 

violation of any law or regulation made in pursuance of law 

regulating the admission, exclusion, an expulsion of aliens; 

to board and search for aliens on any vessel within the 

territorial waters of the United States, railing car, 

aircraft, conv~yance, or vehicle, within a reasonable distance 

from an external boundary of the United States. 3 Congress 

acted again in this area in 1952, when it codified this power 

by promulgating the Immigration and Nationality Act.4 Even 

though the stated purpose of this act was to revise the laws 

relating to immigration, naturalization and nationality there 

was little if any change in the power which Immigration Offices 

received from the 1946 Act. The Immigration Officials still 

had the power, without warrant, to search any vehicle for 

aliens within a reasonable distance from any external boundary 

of the United States. The Code of Federal Regulations 

defines reasonable distance to mean within 100 air miles from 
5 . 

any external boundary. These regulatlons have the force of 

law in that they are a' codification of the general and permanent 

rules published in the Federal Register,6 which is required 

to be judicially noticed. 7 

Note that his 1952 immigration legislation authorizes 

only searches for aliens and only searches of various 

conveyances. No search of the person or for contraband is 

authorized by the act. The authority extended by the statute 

is limited to that reasonably necessary for the office to 
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to assure himself that the vehicle is not carrying an alien; 

and more extensive searches of automobiles without probable 

cause is not permitted by this act. 8 Also permitted by this 

act, was the entry onto private lands, excluding dwellings, 

within a distance of 25 miles from any external boundary of 

t he United States for the purpose of patrolling the borders 

and .to prevent the illegal entry of aliens into the United 

States. 9 

B. Circuit Court Decisions Add Dimenision to the Power 

No t ice that the above 1952 statute speaks of a "warrantless 

search" rather than "search without probable cause." 

Cases decided under this statute have, however, consistantly 

expounded that this legislation does provide for searches 

without warrant or probably cause. In Fumagelli v. United States, 

the Court of Appeals for the Ninth Circuit stated it was clear 

that probable cause is not required for an immigration search. 

This same Court continued with their above reasoning in 
11 

United States v. Deleon . In this case, the court upheld the 

stopping and searching of a vehicle for aliens without warrant 

or probable cause. The Court continued by stating that searches 

of this nature are reasonable. Countless other cases also 

follow the national of the above decision. 12 apparently 

basing their probable cause reasoning on the premise that 

the Immigration and Nationality Act represents an excerise 

of national sovereignty and therefore the lack of probable 

cause does not violate Constitutional standards. This theory 
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was manifest in Fernandez v. United States,13 where the Ninth 

Circuit said "this statute (referring to the Immigration and 

Nationality Act ~ 1357 14) represents Congressional recognition 

of the right of the Un ited States to protect its own boundaries 

against illegal entry of aliens and is, we think, clearly 

constitutional." 

C. The Conflict with the United States Suureme Court: 
Almeida -Sanchez v. United States 

In the recent case of Almeida-Sanchez v. United States,15 

dec ided in June of 1973, by the United States Supreme Court, 

the above reasoning finds little support in the majority 

opinion. In a 5-4 decision, the High Court said the warrantless 

search of accused automobile for aliens made without probable 

cause by an agent of the United States Border Service, was not 

justified by the Immigration and Nationality Act. 

Ti'ying to grasp a clear idea of the facts in the 

Almeida-Sanchez case is a problem of unlimited proportions. 

Both majority and dissenting opinions agree that a vehicle was 

stopped and searched for aliens. Aside from this they agree 

to precious little more. Mr. Justice Stewart, writing for 

the majority, claims the vehicle in question was stopped 20 

miles north of the Mexican Border on a state highway that 
16 

runs essentially east and west. However the Ni nth Circuit, 

which rendered t he lower court decision, agrees with Mr. Justice 

White writing for the dissent, that the automobile was stopped 

50 miles from Calexico, which is located on the California -

Mexi co border. Mr . Just i ce White claims further that the road, 
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on which t he stop occurred, ran in a north-south direction. I 
> 

find it odd that Mr . Justice Stewart would note that the facts in 

thi s are nei ther comp 1 i ca ted nor di s·puted. 

From the aggregate of facts it appears that petitioner 

had come from Mexi ca li, Mexi co, had pi cked up the car inCa 1 exi co 

and was now on his way to Blythe, California to deliver it. He 

intended to return to Mexicali by bus. His car was stopped by 

a roving patrol of the United States Border Service on about the 

only road i n California, coming from Mexico, that does not have 

an established checkpoint. The Border Officers had been advised 

by an official bulletin that aliens illegally entering the United 

States sometimes concealed themselves by sitting upright behind 

the backseat of a car with their legs folded under the seat from 

which the springs had been removed. While looking under the rear 

seat of petiti oners car for aliens, the Border Officers 

discovered several packages of marijuana. 

The majority of the Supreme Court, in reversing the Ninth 

Ci rcuit conviction of Almeida-Sanchez for marijuana smuggling 

emphasized the fact that there was no finding of probable 

cause prior to conducting the alien search. Evidence of this 

emphasis for manifest alien, Mr. Justice Stewart said, "In 

the absence of probable cause, the search violated petitioners 

Fo ur th Amendment right to be free from unreasonable searches 

and seizures. l
? Also in the opinion, Mr. Justice Stewart quotes 

Chief Justice Taft where he said in Carrol v. United States 

that those entitled to use the public highways have a right to 

free passage without interruption or search unless there is 
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probable cause to believe the vehicle is carrying illegal 
. 18 

merchandlse. Prior to this recent case, no questions had 

been raised concerning the probable cause necessary to stop 

and search a vehicle near the border for an illegal alien 

search. The Ninth Circuit, which had approved the procedure 

in Almeida-Sanchez based the power to stop and search a vehicle 

without probable cause on § 1357 (a) of the 1952 Immigration 

and Nationality Act. This national was consistent with that 

offered by various other Circuits concerning the same question 

oflaw. 19 

The only instances where probable cause to search for 

aliens had been questioned involved a determination of those 

areas of a vehicle that could be searched not whether the 

vehicle itself could be searched .or could not be searched. 

In United States v. Elder20 the Ninth Circuit said that no 

search for an alien could extend into a place where a person 

could not hide because there would ·be no probable cause to 

believe that an alien was so concealed. Consequently, 

marijuana found in a paper sack during an alien search 

inadmissible because it was the product of an unlawful 

was 
21 

search. 

Similarly the search was held to be unlawful where Border 

Officials, during an alien s.earch looked in a six inch space 

behind a trunk panel,22 inspected the floor under the seat of a 
23 compact auto and searched in the pockets of a windbreaker 

jacket. 24 It is no wonder that the Ninth Circuit upheld the 

search in Al meida-Sanchez. There the initial search was under 



the rear seat of petitioners automobile and was confined to 
25 

a place where an alien might be concealed. 

8 

This it appears to me, that the Supreme Court by requiring 

a finding of probable cause prior to the initation of an alien 

search conducted away from the border, has succeeded in removing 

from use an assumption utilized by the Ninth Circuit to justify 

their approval of the random stop and search of a vehicle, for 

the purpose of seeking out illegal aliens. Consequently the 

Supreme Court has some what restricted the power of the 

government to search for aliens away from the border. 

D. Perhaps a Compromise 

The majority, in distinguishing between a search 

conducted at the border and one conducted within a 

reasonable distance of it, admits that this search would have 

been Constitutional had it taken place either at the border 

or its functional equivalent. The majority indicates that 

alien searches conducted at an established station, near the 

border or at a point marking the confluence of two or more 

roads that 

equivalent 

extend from the border, 
26 

of border searches. 

would be functional 

The Circuit Court decisions in this area do not speak 

in terms of "functional equivalents" of the border. They 

have consistently upheld alien searches because they were 

conducted within the reasonable distance standard and because 

of the authority iminating from the Immigration and Nationality 
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Act. Accordingly searches have been approved though conducted 

forty-nine miles north of the border,28 sixty miles from Mexico,29 

ninety miles north of Mexico
30 

and ninety-eight miles from the 
31 

border. The Ninth Circuit which decided the above cases 
32 

relys on the Code of Federal Regulations which determined 

the reasonable distance standard to be one hundred air miles from 

the border. 

The majority in Almedia-Sanchez is saying that the national 

of basing reasonableness of a search on the distance it occurred 

from the border, is wrong. The Courts should look to where and 

under what circumstances the alien search took place to determine 

whether or not it was reasonable. As indicated above the· majority 

appears to be saying that an alien search conducted at a 

"functional equivalent" of the border would be prima facie 

reasonable. In Almeida-Sanchez the alien search was conducted 

on the side of a road by a roving Border Patrolman. The 

majority obviously feels that a roving Border Patrolman does 

not come within the criteria of functional equivalent " of 

the border. 

The dissent in Almedia-Sanchez cites no case involving an 

alien search conducted by a roving Border Patrol. Note: 

Even though the dissent does ci te Ro crRodri guez v. United States~3 

which the concurring opinion 
.. 34 
ln Almelda-Sanchez did 

cat egorize as search pursuant to a roving border patrol, I 

question whether this was in fa.ct the case. The stop and 

search in ROa-Rodreiguez was made by a team of Immigration 
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Inspectors who were maintaining traffic surveillance at a 

specified position ninety miles north of the Mexican Border. 

Because the surveillance was maintained from a specific point 

rather than a general area, it would appear to me that the 

search was more incident to a checkpoint type than a roving 

patrol. Instead they cite, among others, Fumagelli v. United States35 

(vehicle stopped forty-nine miles north of the Mexican Border), 

Fernandez v. United States36 (vehicle stopped seventy miles 

from Mexico) and United States v. McDanie1 37 (vehicle stopped 

eighty miles from the border). In each case the dissent 

takes pains to point out that these searches were within the 

reasonable distance standard of the border. What they failed 

to elaborate on is the fact that each vehicle stopped in the 

above cited cases was stopped at a place which would probably 

be considered by the majority to be a functional equivalent 

of the border. 

Both Fumagelli and Fernandez were stopped and searched 

at established highway checkpoints. The Ninth Circuit Court 

of Appeals commented in Fernandez that the checkpoint involved 

was located in an area appropriate to scrutinize traffic 

moving between Mexico and Los Angeles. McDaniel was also 

stopped and searched at a permanent immigration checkpoint. 

This checkpoint was strategically located on a road running 

parallel to the Rio Grande River. 

It thusly appears that while the Ninth Circuit has not 

been speaking in terms of "functional equivalents" of the 
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border, the facts of the cases cited indicate that this is where 

the approved, away from the border alien searches, actually 

took place. Consequently, many of the same cases cited by 

Mr. Justice White, in the dissenting opinion to support the 

rational of permissive searches within a reasonable distance 

of the border, could also have been cited by Mr. Justice 

Stewart in t he ma jority opinion to support the acceptable 

criteria of "functional equivalent" to the border. 

By not eliminating, altogether, the away from the border 

alien searches, initiated without probable casue, it appears 

the majority in Alemida-Sanchez does recognize the problems 

in controlling illegal aliens wishing to enter this country. 

They recognize that this problem would be compounded if the 

valuable tool of warrantless searches without probable 

cause were limited to alien searches conducted at the physical 

border where there is little doubt such a search is 

Constitutionally permissible. Thus, in order to help alleviate 

this burdensome problem of patrolling those vast regions near 

the border and still abide by the Fourth Amendments right to 

be free of unreasonable searches and seizures, the majority 

develops what they label a "functional equivalent" of the 

border. By this term the Supreme Court is allowing the borders 

of the United States to be extended inland for the purpose of 

searching for illegal ali ens. Here, Immigration Officers may 

stop a vehicle and conduct a warrantless search, for aliens, 

without probable cause just as they could have had the search 
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been initiated on the border. 

I feel certain that eventually the "functional 

equi va 1 ent" of t he border wi 11 be extended to cover cases 1 i ke 

Almeida-Sanchez, where the stop and search was conducted by a 

roving Border Patrolman. In Almedia-Sanchez, the decision 

denying the roving Border Patrol classification as a "functional 

equivalent" of the border was 5-4. Though casting his vote 

with the majority, Mr . Justice Powell indicated in his separate 

concurring opinion, that he may eventually be persuaded that 

searches conducted by roving Border Patrols are "functional 

equivalents" of the border and are therefore Constitutional. 

Speci f ically he said "the absence of a reasonable alternative 

for the solution of a serious problem (referrrlng to the entry 

of illegal aliens), and only a modest intrusion on those whose 

automobiles are searched - persuades me that under appropriate 

limiting circumstances there may exist a constitutionally 

adequate equivalent of probable cause to conduct roving 

vehicle searches in border areas.,,38 It would necessarily 

follow, that if a case similar to ·.A"~2ida-Sanchez should come 

before the Supreme Court where, the roving Border Patrol 

operated under "appropriate limiting circumstances" Mr. Justice 

Powell would case his vote with those who dissented in . 

Al meida -Sanchez. If this should happen the lower court 

decision would be affirmed 5-4 rather than reversed. 



II. THE SEARCH FOR CONTRABAND AT THE BORDER 

It appeared most of the litigation concerning aliens 

involved a confrontation that occurred at a point near the 
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border , but not at an official border crossing. The reason, quite 

si mply is that aliens seeking to illegally enter this country 

will usually seek a more remote and secluded route into the 

United States rather than risk coming through an official border 

station. If they should seek to enter pursuant to this latter 

al t ernative they would come within the purview of a somewhat 

parallel but statutorily independent group of powers which are 

particularly applicable to searches conducted at these border 

stations. In this area it is undisputed that the search of a 

vehicle is permitted without warrant or probable cause. 

A. The Evolving Power to Search for Contraband 

As early as 1799, the baggage of one entering the United States 
39 

was subject to inspection. The necessity of enforcing the 

customs laws has always restricted the right of privacy of those 

engaged in crossing the internationa l bOundary.40 The statute 

whi ch actually prohibits the act of bringing items contrary to 

law into this country is found in 18 U.S.C.545. This statute, 

which prohibits "smuggling," as we know it, is based on the 

1940 Code ~ 1593 of Title 19 and was refined to its present form 

in 1952. This povler was also manifest inthe Tariff Act of 1930 

where Customs Officers were allowed to board vessels and search 

both cargo and persons for contraband. 41 Today the major 
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enforcement provision in this area is 19 U.S.C. 982. This 

statute allows authorized officers to stop, search and examine 

any vehicle or person on which or on whom they shall suspect there 

is merchandise contrary to law and is bieng brought into the 

Jnited States in a manner contrary to law. Specifically it says 

officials may search vehicles or persons pursuantto a suspicion. 

However the statute goes on to say that there must be a 

"reasonable cause to suspect" there is merchandise imported 

contrary to law in order to search buggage. 

B. Judicial Application of the Statutes 

At first blush the statute appears to indicate that Border 

Officials need some cause, whether it is "suspicion" or a 

"reasonable cause to suspect prior to initiating a border search 

for contraband." However, cases since decided have diluted this 

statutory criteria to a, point where unsupported or mere suspicion 

alone is sufficient to justify such a search for purposes of 
42 

customs law enforcement. Some cases have even gone so far as 

to say that even mere suspicion is not required prior to 
43 

conducting a border search for contraband. This search which 

Border Officials are authorized to conduct upon entry into the 

United States has been characterized as being of the broadest 

possible character. 44 

Because I believe the nature of a border search for contraband 

is basically arbitrary, ::one may /)9 constrained to question why 

the criteri a of probable cause is not applicable. An appropriate 

answer to this queerie was formulated in the 1933 case of 



Olson v. United States~5 where it was said; 

"In conferring upon Customs officers such 

broad authority, circumscribed only by 

Constitutional limitations of the Fourth 

Amendment, t he Congress has in effect 

declared that a search which would be 

~nreasonable' within the meaning of 

t he Four th Amendment, if conducted 

by police officers in the ordinary 

case, would be a reasonable search 

if conducted by Customs officials in 

lawful pursuit of unlawful imports. 

Judicial recognition of this 

distinction has given rise to the 

term 'border search', in order to 

distinguish official searches which 

are reasonable because made solely in 

the enforcement of Customs laws from 

other official searches made in 

connection with general law 

enforcement. 

"Validity for this distinction is 

f ound in the fact that the primordial 

purpose of a search by Customs officers 

is not to apprehend persons, but 

to seize contraband property unlawfully 

15 
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imported or brought into the United 

States. 

Disregarding the obvious, attorneys continue an attempt to 

impress the criteria of probable cause upon 

at the border. And though defiant they are 

searches conducted 
46 defeated. 

C. The Expanding Power to Search for Contraband: 
United States v. Ho ltz 

In recent years the need for more thorough border search 

mechanisms has received national concern due to the publ·it . 

awareness of drug abuse in the United States. In the early 

1970's there was immense pressure exerted on the United States 

Congress to provide stricter statutes covering the importation 

of drugs and narcotics. Thus was enacted the Comprehensive Drug 
47 

Abuse Prevention and Control Act of 1970. Though the intent 

behind this act was to provide Border Officials with more 

authority to deal with the importation of drugs and narcotic, 

it actually gives Border Officials no more power to seek out 

illegally imported drugs and narcoties than they had prior to 

its enactment. They are still dependent on ~ 19 U.S.C. 482 

for their authoritative power. The new act merely specifies 

t hat it shall be unlawful to import int o the United States any 

controlled substance or narcotic drug. 48 Any opium derivative, 

marijuana, and codine are examples of narcotics. However, 

appropriate provisions are made to import these drugs and 

narcotics where they are necessary to provide for medical, 

scientific or other legitimate needs of the United States. 49 
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Quite naturally the courts have responded to this public 

anxiety to eliminate narcotics and drug traffic. This may even 

be a factor contributing to the liberal view taken of searches 

in this area. Illustrative of the extent to which the law has 

expanded to permit Customs Officials to search for contraband 

is the recent decision of the Ninth Circuit Court of Appeals 

in United States v. Holtz.
50 
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The Holtz ·court facted the issue of what is the cause 

required for a strip search and additionally what is the requisite 

cause necessary to allow a cavity search. The standard of cause 

prior to Holtz was in a constant state of development. 

Consequently, before returning to Holtz , a close inspection of 

this development would be helpful. 

(1) STRIP SEARCH 

I H d U · d S 51 d . . d d' 1967 th . t n en erson v. nl te ta tes ec 1 e :··1 n e requlremen 

of r1rs . Henderson to submit to a strip search, was based soley 

upon the recollection of a prior event, some what removed in 

time, to which Mrs. Henderson was connected by physical ,appearanc;;e. 

The Ninth Circuit Court of Appeals said that the cause for the 

search was based on no more than a mere suspicion . In reversing 

the lower court conviction the Court of Appeals explained that 

before an individual may be required to submit to a strip 

search, a real suspicion of concealed contraband must be directed 

specifically at the individual . There years later in 
52 

United States v. Guadalupe-Garza this same Court of Appeals 

reversed a smug~ling conviction based on evidence obtained 

from an illegal strip search. Here the strip search was 

administered pursuant to a Border Inspector's hunch. The Court 

of Appeals cited Henderson for the reasoning; however that 

neither "Henderson nor our decisions following it have further 

defined the real suspicion test. We do so now. Real suspicion 

justifying the initiation of a strip search is subjective 

suspicion supported by objective articulable facts that would 
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reasonably lead an experienced, purdent Customs Official 

to suspect that a particular person seeking to cross our border 

is concealing something on his body for the purpose of transporting 

it into the United States contrary to law. The objective 

articulable facts must bear some reasonable relationship to 

suspicion that something is concealed on the body of the person 

to be searched, otherwise the scope of the search is not related 

to the justification for its initiation, as it must be to meet 

t he reasonableness standard of the Fourth Amendment." The 

Court of Arpeals indicated that this test would be strictly 

adhered to when they pointed out in Guadalupe-Garza that 

subjective suspicion unsupported by objective facts will not act 

to convert mere suspicion into real suspicion. 

Compare the above two decisions with United States v. Summerfield~3 

which was decided by the Ninth Circuit in the same year as 

Guadalupe-Garza. Here the strip search was held to be legal. 

The necessary "real suspicion" was based on the observation 

tha t defendants eyes were pinpointed, his arms were needle 

marked and a search of his wallet revealed cotton balls of a 

king frequently employed by narcotic users. The Ninth Circuit 

in United States v. Shields54 again found the necessary real 

suspicion to justify a strip search where defendant's nervousness 

was reflected in an uncomfortable, rigid posture, high pitched 

voice, avoidance of inspectors eyes, and exa ggerated emphasis 

on plaster of paris souvenirs purchased across t he border on a 

1 to 1 1/2 hour visit and defendant had needle marks on her arms, 

including one or two that were only one to four hours old. 
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The requirements of "real suspicion" was met in another Ninth 
55 

Circuit decision, United States v. Velasguez, where the 

appellant appeared nervous and glossy eyed, the pupils of his 

eyes were pinpointed, appell ant appeared in a semi-drowsy 

condition, there were needle marks in both of his arms with one 

appearing fresh and he did not seem to be under the influence 

of alcohol, as there was no alcoholic oder on his breath and a 

subsequent search of appellants wallet produced a criminal 

complaint which indicated appellant ha,: been arrested for herion 

possession just 3 months earlier. "Real suspicion" was likewise 

found by the Ninth Circuit in United State v. Gilde Avila. 56 

However, here the Court of Appeals expanded the criteria of 

real suspicion by stating that the objective facts, from which 

"real suspicion" is derived, may be supplied by persons other 

t han t he defendant. In Gilde Avila, defendants companions 

were ner vous and one was observed to have needle marks on his 

arms. This combined with defendants uncotrolled expression 

of apprehension was found by the Court to constitute the necessary 

real suspicion in order to justify a strip search. 

Many Ninth Circuit cases indicate that the scope of a strip 

search includes not only a visual inspection of the surface 
57 

of the body but also a visual inspection of the anal area. 

This sco pe appears to have been expanded by the Ninth Circuit 

in Un i ted States v. Castle58 where they allowed, as part of the 

strip search, a wiping of defendants rectum with a paper towel. 

However , the Ninth Circuit made it clear in United States v. Shields
59 
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that to go further and actually conduct a cavity search, requires 

a test more stringent than the "real suspicion" necessary for 

a strip search. 

(2) CAVITY SEARCH 

The criter ia necessary before conducting a cavity search 

was initia l ly deve1ped by the Ninth Circuit Court of Appeals 

in Rivas v. United States. 60 Rivas was asked to submit to a 

strip seach after a Border Inspector observed fresh needle marks 

on his arms. During the strip search, Rivas refused to spread 

his buttocks cheeks in order that an observation might be made 

of his rectum. Due to his refusal the Border Inspector 

concluded that Rivas might possibly be concealing something in 

his rectum. As a result, the defendant was taken by the Border 

Inspectors to a doctors office who concluded that Rivas was under 

the influence of a narcotic drug. This information combined 

with Rivas earlier refusal to submit to a rectal observation 

prompted the Border Inspector to ask that Rivas now agree to a 

search of his rectal area. In holding that the subsequent 

search of Rivas rectum was legal, the Court said that to initiate 

a cavi t y search there must exist facts creating a "clear 

.indication" or ~'plain suggestion of smuggling." In reaching 

thei r dec i s i 0,1 the Court said, "we are requi red as a fact of 

life to recognize that many people crossing the border, desiring 

to smuggle goods, and more particularly narcotics, do and unless 

stopped, will continue to utilize body cavities, including any 
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of an adequate size that will make such smuggling economically 

profitable." The Court in Rivas never specified exactly where, 

in the facts of this case, the clear indication occurred. 

However I assume the Court justified its "clear indication" 

. test on the combined facts of Rivas refusing to spread his 

cheeks and the doctors observation. The Ninth Circuit also 

upheld the cavity search in United States v. Summerfield. 61 

There they said the necessary clear indication was supplied by 

si ght of foreign material in appellants rectum. This same Court, 
62 in United States v. Brown, said the necessary clear indication 

was supplied by a reliable informant who said the defendant was 

smuggling heroin in his rectal cavity. In United States v. Castle~3 

the Ninth Circuit said that an oily vaseline type substance 

appearing on a towel after it was used in a strip search to wipe 

the defendants rectal area provided the "clear indication" 

for the subsequent cavity search. The Court also stated that 

the fact that the rectal area was . unusually clean further 

supported the necessary "clear indication." The observation 

of a greasy substance in the rectal area, similar to that above, 

was enough to provide authorities with the requisite "clear 

i ndication" so decided the Ninth Circuit in · 

United States v. Sosa~4 The United States v. Johnson~5 the Ninth 

Circuit said the clear · indication was provided by the defendant 

as she was observed to constantly be pushing her fingers in the 

crotch area of her pants. 

Thusly it appears that both the requisite for a strip search 

"real suspicion" and the "clear indication" necessary for a cavity 
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searc h have been thoroughly exploited and some what defined by 

t he cases decided since their inception. In United States v. Ho1tz 66 

both of these areas receive their most recent challenge. 

(3) UnHed States v. Holtz 

The Holtz case was decided in April of 1973 by the Ninth 

Circuit Court of Appeals. 

The facts reveal that Holtz crossed the border in 

Nogales, Arizona. She was in an automobile with two 

male companions. Due to their general uneasiness, 

Holtz and her companions were directed to the secondary 

area and later they were all required to submit to a 

stri p search. The Inspectress conducting the strip 

search of Heltz requi red her to .. Oend . over apd spread her 

buttocks; then she saw part of a rubber prophylactic 

hanging down from Holtz's vaginal area . The inspectress 

stated that the prophylactic was readily viewable and 

that she finished removing it from Ho1t'z vagina. Tests 

later determined that the prophylactic contained herion. 

In her appeal, Holtz raises two issues. First, she asserts 

t hat t here were no objective articu1ab1e facts, derived from her 

actions and appearance which produced the real suspicion necessary 

prior to conducti ng a strip search. Second and alternatively 

she argues that this was in fact a cavity search and that even 

if there were such a real suspicion, there was not the required 

clear i nd ication that she was carrying contraband. I agree with 
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with the Court in its answer to Holtz first contention; however 

I agree with Holtz in her second. 

Holtz allegation that there were no objective, articulable 

facts, derived from her actions to constitute "real suspicion" 

may be true. However her attorney was misinformed as to this area 

of the law. This above criteria does not have to come from her 

actions. The Ninth Circuit expressly said in Gilde Avila67 that 

objective facts from which real suspicion is derived may be 

su pplied by persons other than defendant. Indeed this was the 

situation in Holtz. Holtz's companions were nervous. One 

companion was a known associate of a heroin dealer in New Mexico. 

Both companions had fresh needle marks on their arms. The 

subsequent strip search of Holtz's companions demonstrated 

that they were not carrying contraband. This information, 

when coupled with the Border Inspector's personal knowledge that 

male users or addicts frequently use a female companion as a carrier, 

plus the above observations, more than supplied the Border 

Inspector with the necessary real suspicion which permitted a 

strip search of Holtz. 

Holtz also argued that the search conducted on her progressed 

from the skin search to the cavity search without the necessary 

prior finding of a "clear indication." Specifically Holtz was 

required to bend over and spread her buttocks. It was at this 

point the inspectress saw the prophylactic hanging down from her 

vag inal area. Holtz contends that to conduct the inspection 

described a clear indication was necessary prior to the time 

she was asked t o bend over. I quite agree. 
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However the Court says that the entire inspection conducted on 

Holtz was limited to a "skin search" for which only "real 

suspicion is needed" and therefore a finding of "clear indication" 

was unnecessary. 

This same Court in Morales v. United States68 said that their 

decisi on in Henderson made it clear that when the cavity to be 

search is a vagina the search commences with a visual inspection 

and the cl~ar indication must exist at this time. Thus applying 

Morales to the. facts of Holtz, I believe a clear indication was 

needed prior to the time Holtz bent over and spread her buttocks. 

This reasoning appears correct to me, because with Holtz in this 

awkward position it would appear some what improbable that the 

inspectress ·.could view Holtz's anal area, which is permissible as 

a part of the skin search (Summerfield, Castle, and Rivas) without 

visually observing the vaginal area, which pursuant to Morales 

commences the vaginal cavity search and is impermissible without 

a prior clear indication. The Court even admits that the inspectress 

need not have confined her gaze to Holtz rectal area. 

The Court in Holtz seeks to distinguish their decision in 

Morales on the basis that Border Inspectors there required the 

defendant to bend over and expose her vaginal area; whereas in 

Holtz the defendant was required to bend over and spread her buttocks 

so that her anal area could be observed. This is a distinction 

without a difference. Because, it appears to me beyond physical 

possibility that a woman could bend over and expose her anal area 

by spreading her buttocks without also exposing her vaginal area 



I feel the Court is drawing a distinction where there is no 

difference. 
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Since Morales does indicate that the vagional cavity search, 

requires a prior clear indication, commences with a visual 

inspection, I feel that prior to the inspection which led to the 

finding of the heroin filled prophylactic there was needed a 

clear indication that Holtz had contraband concealed within her 

body cavity. 

D. Limitations on Cavity Searches 

Even though not directly involved with the above principal 

case, it cannot be forgotten that in all strip and cavity searches, 

whether or not all of the requisite elements to permit the search are 

met, the search itself cannot be unreasonable the Fourth Amendment 

safeguards the right to be free from unreasonable searches and 

seizures . The Fifth Amendment due process clause assur.es an 

individual the right to fair and humane treatment by federal law 

enforcement officers. 

These principles were used by the the United States Supreme 

Court to reverse the lower court conviction in Rochine v. People 

of the State of California. 69 In Rochine the defendant was not 

only physically assaulted both before and after having his stomach 

pumped but was also subjected to intense physical pressure to 
70 

induce his regurgitation . Compare Rochine with Blefore v. United States 

where the examination of Blefore and his codefendant took place 

in the doctors office in San Diego some 12 miles from the border; 

defendant Blefore willingly acquiesced in a rectal examination and 
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in drinking an emetic. No where in the opinion was there evidence 

of physical assault of the nature described in Rochine. The 

High Court also made note of the fact that the cavity search took 

place in a doctors office under clinical conditions. 

The Ninth Circuit Court of Appeals spoke of the limitations 

placed on searched by the Fourth and Fifth Amendments in 

United States v. Rivas. 7l In Rivas the evidence showed that 

there was a technical physical assault, in that hands were laid 

upon appellant. However the Court points out that this was not 

a degrading or shameful physical assault in the sense the United 

States Supreme Court found in Rochine. It was a technical assault 

similar to that upheld by the Ninth Circuit in Blackford v. United States:2 

In Blackford the technical assault consisted of a gentle probing 

of the rectum. The Court in Blackford reasoned that t his 

"technical assualt" was not as pronounced medically as the puncture 
73 

of the skin in Breithampt v. Abram. In Breithampt the United 

States Supreme Court said th~ blood taken by a skilled physician 

while appellant was unconscious is not conduct that shocks 

the conscience. 

The above cases appear to dictate that there must be a 

reasonableness of place, methods and conduct in order for the 

intrusive body cavity search to come within Constitutional 

LImitations. These limitations were more than exceeded in 

Huguez v. United States74 where instead of fair, humane and 

civi l treatment by federal law enforcement officers, and a 

medical examination in a hospital under sanitary conditions 

by a qualified physician with the use of scientifically and 
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medically approved procedures, Huguez was subjected to a brutal, 

painful and degrading "force process" in the non-antiseptic, 

non-hygiene surroundings of a buggage room, furnished with an 

"examination table" upon which he was thrown, pressured prone, 

and forcefully pulled by hand cuffs that bit into his wrist. 

The Huguez case reversed because there was no sufficient showing 

of "clear indication" prior to the cavity search. However I 

feel, and the Court seems to indicate that even if the requisite 

"clear indication" was sufficiently shown, the unreasonableness 

of the place, methods and conduct involved in the examination · 

would viola t e defendants right of Fifth Amendment, Due Process 

and Fourth Amendment, right to be secure against unreasonable 

searches to the effect that any evidence thus obtained would 

be inadmissible in a federal prosecution. 
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III. Concl usion 

The power of the Federal Government to conduct searches 

away from the border has been somewhat restricted by the United 

States Supreme Court's decision in Almeida-Sanchez v. United States. 

No longer is it constitutionally permissible for a roving border 

patrol to stop and search vehicles for illegal aliens without 

prior probable cause. This decision appears to be specifically 

restrictive in the vast desert areas near the border where there 

is no other practical means to check illegal alien entry. 

Surveillance is maintained over established channels and routes 

of communications. But not only is inspection at regular points 

of entry not infallible, the illegal crossings at other than 

the normal parts of entry are numerous and increasing. If there 

is to be any hope of intercepting these illegal aliens who make 

their flight in avoidance of established border stations and 

inland checkpoints, the roving border patrols must be allowed 

to be operative and to be successfully operative they must be 

afforded the same non-restrictiveness that is enjoyed by the 

Border Patrolmen at Border Stations and Checkpoints. 

If perhaps as Mr. Justice Powell suggested in his concurring 

opinion, there could be developed some limiting criteria by which 

these roving border patrols could operate within the classification 

of a "functional equivalent" of the border, then not only would 

the problem of patrolling these areas be reduced but the roving 

patrol would become consistent with the majority expressed in 

Almeida-Sanchez . 
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Contrary to the res t rictiveness expressed in Almeida-Sanchez, 

the Ninth Circuit in United States v. Holtz continued to expand 

the permissiveness surrounding the area of searched conducted 

on t he body. The rule appears well settled that a "real 

suspicion" is necessary prior to ·conducting a strip <carch and 

a "clear indication" is necessary prior to conducting a cavity 

search. The rules are also somewhat settled as to what 

quantum of cause is necessary to constitute either "real 

suspicion" or "clear indication." However no well settled test 

has been expounded which determines at which point the inspectors 

or inspectress moves from the skin search to the cavity search. 

Also there appears to me the need for some well refined rules 

in the ares of overlap between the two searches . This problem 

appears to be more acute with women because it could easily 

be argued, due to the physical location of the two cavities 

concerned, that the rectal observation (requiring only a 

"real suspicion") overlaps the physical area of the vaginal 

cavity search (requiring a "clear indication"). 

Finally it must be remembered that no search (regardless 

of circumstances) be conducted that would be so unreasonable 

as to violate the Fourth Amendment or so inhumane as to 

violate the Fifth Amendment due process clause. 
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