
THE PACKERS AND STOCKYARD ACT 

r1 I CHAEL Yo UNG 



I. INTRODUCTION 

The Packers and Stockyards Act (hereinafter referred to as P & S Act) 

is a federal law regulating business practices of those engaged in livestock and 

live poultry marketing and meat and poultry packing in interstate and foreign 
1 

commerce . 

The goal of the P & S Act is fair play in the market place. Regulations 

issued under the P & S Act set out rules for fair business practices and free open 

competition in the purchase of livestock and poultry and in the sale of meats, 

meat p roducts , livestock products in unmanufactured form, poultry, and poultry 
2 

products . 

The U. S . Department of Agriculture administers the P & S Act. The agency 

with USDA charged with carrying out the provisions of the law is The Packers 

and Stockyards Administration . The P & S Administration operates locally through 
3 

regional offices located throughout the country. 

Three major aims of the P & S Act are: 

1. Safeguard fa rmers and ranchers from marketing practices which 
would deprive them of true market value of their livestock and 
poultry. 

2. Protect consumers again st unfair business practices in the 
rna rketing of meats and poultry. 

3. Protect member s of the livestock and poultry and marketing 
and meat industries from unfair I deceptive, unjustly discrimina
tory , or monopolistic practices of competition. 4 



II. LIVESTOCK MARKETING 

All inter state transactions in livestock, i.e. cattle, sheep, swine, horses, 

mules and goats a r e subject to the provisions of the P & S Act. 5 More specifically 

subject to regulations under the law, where operating in interstate commerce are: 

1. Stockyards--Both terminal and auction markets which charge 
for thei r services and a r e open to the publ ic. 

2. Market Agencies--Person s or firms which buy or sell livestock 
on com mission or furnish other ser vices in connection with the 
p urchase or sale of livestock. 

3. Dealers--Persons or firms engaged in the business of buying 
and sell ing livestock for speculative purposes. 

4. Packer Buyers--Persons regularly emp loyed by packers to 
purchase livestock for slaughter. 

5. Meat Packers--Whether buying livestock at stockyards, at 
their packing plants or in the country. 6 

It is left up to the Secretary of Agriculture to determine what facilities fall within 

the definition of stockyard given above. Once the determination is made, the 

USDA "posts" the facility. Posting is done by giving notice to the owners of the 

yard of the Secretary's determination that the stockyard is subject to the P & S 

Act and also by posting public notice of the fact within the facility itself. After 

giving such notice, the stockyards remain subject to the provisions of the P & S 

Act until notice is given in the same manner that the facility is no longer subject 

to the Act. 7 

Thirty days after a stockyard has been posted all market agencies and 

dealers at such stockyard must meet two requirements. First, the owner of the 

stockyard must determine that the services rendered will be beneficial and in 
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the best interest of the stockyard and its customers. The owner, on making this 

determination , gives the market agent or dealer written authorization to render 

said service. Secondly, the market agent or dealer must register with the Secretary 

of Agriculture. The ma r ket agent must give his name, address, the character 

of business in which he is engaged, and the kind of stockyard services which he 
8 

furnishes to the stockyard . 

The Secretary of Agriculture may require those persons who register to 

post bonds. The purpose of the bond is to secure the performance of any obligation 

the market agent or dea ler may incur. Any market agent or dealer who fails to 

post a bond, allows his bond to lapse, or who becOITl es insolvent is subject to 
9 

having his registration suspended by the Secretary. The importance to the farmer 

and rancher of the bond requirement is apparent. The farmer and rancher is 

protected from the dangers of an insolvent buyer . That is, the chances that a 

person may obtain the livestock from the farmer and rancher and then be unable 

to pay for them are slim . This bonding procedure is just one of several methods 

the P & S Administration uses to protect the farmer and rancher. 

In order to look at some of the other methods with which the P & S Adminis-

tration t rys to protect the farmer and rancher, let us look at a typical situation. 

A farmer/rancher owns X number of cattle. He desires to sell them. What does 

he do? Often, he will take the livestock to a nearby livestock auction facility. 

How is he protected and aided by the P & S Act? First, he is able to ascertain, 

before he takes his livestock, exactly what he will be charged for the services 

rendered to him. The P & S Act requires that all stockyards subject to it file 

with the Secretary and a lso have available for public inspection a schedule of 
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10 
all rates charged by it. As to the prices, he can be sure that he pays the same 

as other customers. That is, the auction service must charge the same rates 

to a farmer who bl-ings in three head of cattle once a year as they charge to the 
11 

rancher who may bri ng in several hundred head of cattle several times a year . 

If the auction service does otherwise, i.e. gives a price break to some customers, 
12 

it can face a stiff penalty. In Daniels v. United States, the 7th Circuit Court 

of Appeals held that a suspension of reg istration and therefor a right to do business 

for a four month period was not an excessive penalty in such a situation. As 

with prices, the P & S Act a lso r equires that serv ices, that is treatment of cattle, 
13 

be just, reasonable and nondiscr iminatory . Violation of this provision can 

also bring about a severe penalty. A further restriction placed on prices charged 

is that any change in rates must go through the P & S Administration regional 

office before such a change can go into effect, there must be at least a ten day 
14 

public notice. Thus, the farmer is assured that the fees he pays and the services 

he receives will be both reasonable and nondisc riminatory . 

Now that the farmer/rancher has decided where to take his cattle, the 

next thing he is concerned with is getting a fair sale. To this end the P & S Act 

states: 

lilt shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device in connection with ... the receiving, 
marketing, buying or selling on a commission basis or otherwise, 
feeding, watering, holding, delivery, shipment, weighing, or 
handling, in commerce of livestock. II 15 

In addition, market agencies selling on commission are charged with seeing 

that bidding is open and competitive. Among things they should do are solicit 

buyers to attend sales, represent the best interest of shippers to the market, and 
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16 
provide equal treatment to a ll shippers. However, auction services are limite' 

in the measures they can take. They may not undertake such activities as financ-

ing dealers, mi srepresenting the quality of livestock or guaranteeing prices to 

be received on livestock. In order to guarantee a fair sale the P & 5 Act does 

not permit auctioneers, weighers, starters, or clerks to buyout of consignment 
17 

for any purpose. Another thing P & 5 Administration inspectors look for is 

co ll usion among buyers. An examp le of collusion might be a case where there 

are two order buyers both buying the same cl ass of cattle. They agree to alternate 

bidding, thus not b idding against each other and therefore keeping prices lower. 

If an inspector finds s uch a case, those invol v ed can have their registrations 
18 

withdrawn and also , the buyers may be subject to heavy fines. 

Once the cattle are bought, the next step in seeing that the seller gets 

a fair deal is to be certain that the animals are weighed fairly and accurately . 

It is primarily the responsibility of the market operator to see that both parties 

receive accurate weights. He may, however, delegate the actual weighing to 
19 

another person but he is the one responsible for the results. To insure proper 

weighing the P & 5 Administration has three programs. First is the scale testing 

program. All livestock scales subject to the P & 5 Act must be checked for accuracy 

at least every six months. Any scale that is above the limits of inaccuracy allowed 

must be repaired and retested before it is again used for livestock. A second 

method used is weighing investigations. Agency personnel conduct these tests 

to detect incorrect weighing. Animals are preweighed, then sold to the market 

to check the reliability of its weighing procedures. Another type of weighing 
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investigations is when a nima ls are bought and then reweighed. False weighing 

is a cr imina l offense and therefore, legal action may be taken if incorrect 

weighing is found . The third method used by the P & 5 Administrat ion to insure 

accurate weighing is a weighmaster training program. The P & 5 Administration 

conducts training schools to exp lain official instructions and correct procedures to 
20 

liv estock weighmasters. 

After being properly weig hed , the next problem faced by the farmer/rancher 

is gett ing the proceeds from the sa le . Aga in, the P & 5 Act attempts to aid the 

farmer/ rancher . An auction service or any other facility that is subject to the 
21 

P & 5 Act must pay the seller by the close of the next business day. 
22 

The stock-

yard as stated above must also be bonded. In addi ti on the faci lity must main-

tain a separate trust account in FDIC insured banks to p rotect sales proceeds, 

and finally, the stockyard must be financially solvent.23 A v iolation of anyone of these 

provisions may subject the auction to a loss of r egistration and thus, a loss of 

the right to do business. Whi Ie these measures do not gua rantee payment , they 

certainly go a long way toward protecting the farmer/rancher. In the preceding 

fi ve year period, of all cattle sold in selling agencies which are regulated by 

the P & 5 Adm ini s trat ion, sellers failed to receive only $210, 000 in payments for 
24 

livestock . 

To this po int the discussion has centered on the farmer/rancher selling 

his own cattle . How does the P & 5 Act effect the situation where a thief takes a 

farmer/rancher's cattle and sells them through a facility subject to the P & 5 

Act? 
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The common law rule was that a factor, 25 here an auction service, or 

commission met"chant who receives property from his principal , sells it under 

the instructions of t he principal and pays him the proceeds of the sa le is guilty 

of conversion if the principa I had no title to the property or right to sell the 
26 

property. It has been a r s ued that this common law rule has been abrogated 

by the P & S Act in that the Act makes it the duty of every stockyard owner and 

market agency to furnish upon reasona ble request, without discrimination, 
27 

reasonable stockyard se rvices to everyone. In Blackwell v. Baird, a Missouri 

case, the court held that a market agent under the P & S Act is regarded as a 
28 

public utility who must serve all without discriminat ion. In Blackwell, a thief 

had stolen cattle from a farmer/rancher and had taken them to the Kansas City 

Stockyards where they were sold. In finding the non- liability of the stockyards, 

the court stressed the fact that the nature of the business involves a large volume 

of transactions which must be handled speedily and that there is no time for 
29 

investigation of the customer's title. The rule expounded by the Blackwell 

court is, however, the minority rule. 

The majority rule is stated by the Iowa Supreme Court in Birmingham v . 
30 

Rice Bros. The court pointed out that what the P & S Act prohibited was unjust 

discrimination, from which the court concludes that it is not wrongful discrimina-

tion on the part of a market agency to refuse to handle property stolen or procured 
31 

by fraud. The Texas rule is stated in Walker v. Cabiness. In that case the 

court expressly stated that the common law rule was not abrogated by the P & S Act. 

Thus, the majority rule is that whether a ma rket agency is subject to the P & S 
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Act or not, it is still liable to the true owner if it sells his livestock which has 

been stol en . 

The above s ituations concerned cattle. It should be emphasized, however, 

that the same regulations, restrictions, and penalties apply to transactions involving 

sheep, swine, horses, mules , goats and live poultry. 

III. MEAT PACKERS & THE PACKERS AND STOCKYARDS ACT 

Meat Packers are subject to different provisions of the P & S Act than are 

stockyards and stockyard dealers. The act states: 

lil t shall be unlawful for any packer . .. to: 

lIa. Engage in or use any unfair, unjustl y d isc ri minatory, or deceptive 
practice or device in commerce; or 

lib. Make or give, in commerce, any undue or unreasonable preference 
or advantage to any particular person or locality in any respect what
soever, or subject, in commerce, any particular person or locality to 
any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever; or 

IIC. Sell or otherwise transfer to or for any other packer, or any live 
poultry dealer or handler, or buy or otherwise receive from or for 
any other packer, or any live poultry dealer or handler any arti cle for 
the purpose or with the effect of apportioning the supply in commerce 
between any such packers, if such apportionment has the tendency 
or effect of restraining commerce or of creating a monopoly in commerce; 
or 

lid. Sell or otherwise transfer to or for any other person, or buy or 
otherwise receive from or for any other person, any article for the 
purpose or with the effect of manipulating or controll ing prices in 
commerce, or of creating a monopoly in the acquisition of, buying, 
selling, or dealing in, any article in commerce, or of restraining 
commerce; or 

lie. Engage in any course of business or do any act for the purpose 
of creating a monopoly in the acquisition of, buying, selling, or 
dealing in, any article in commerce, or of restraining commerce; or 
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"f. Conspire, combine, agree, or arrange with any other person (1) 
to apportion territory for carrying on business in commerce, or (2) 
to apportion purchases or sales of any article in commerce, or (3) to 
manipulate or control prices in commerce; or 

"g. Conspire, combine, agree or arrange with any other person to 
do, or aid or abet t he doing of~ any act made unlawful by subdivision 
(a), (b), (c), (d) , or (e)." 3 

The above provisions of the P & S Act were enacted by Congress to prohibit 

certain unfair trade practices among meat packers. These statutory prohibitions 

were passed with the intention that they would be broader in scope than had been 
33 

antecedent antitrust legi slation . The provisions of Sec. 192 of the Act quoted 

above prohibit practices which are unfair, unjustly discriminatory, or which 

tend to create a monopoly, manipulate, or control prices or apportion territory 
34 

or purchases. 

The courts have generally looked to the results, or possible results of 

a practice rather than the practice itself in determing whether the practice was 

in violation of the Act. That is to say that the same act has been held in violation 
35 

and not in violation of the Act. In Swift & Co. v. Wallace, the court set aside 

a cease and desist order of the Secretary of Agriculture against a meat packer 

for granting price discounts. The meat packer was charging lower prices to 

institutional buyers such as hotels and restaurants, than it charged to "purveyors" 

whose profession was to buy meat from various packers and sell choice cuts 

at lower prices to same institutions. The court stated that such practices did not 

constitute unjust discrimination since the practice seemed to have been the result 

of the competitive nature of the business, and that, granted that there was an actual 

price difference created by the discounts, the packer was competing with other 
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packers , as well as with the purveyors. There was no competition between the 

recipients of the discounts, who were the consuming customers and the purveyors who 

claimed to be suffering the prejudice or disadvantage. In this same light, the 

court further observed that the purveyors themselves granted discounts to their 

own customers. The court went on to say that discounts, terms of credit, and 

trade practices which can be sa id to be fairly required by the exigencies of the 

business, and which a r e not obnoxious to any requirements of law, cannot be 
36 

said to be in confl ict with the Act. 

The same practice which occured in Swift & Co., i. e. price discounts, 
37 

was held to be in violation of the Act in Wilson & Co. v. Benson. The court 

found that the acts of the packer were unfair, unj ustly d iscriminatory, and were 

in fact, deceptive trade practices and as such had given a particular person 

or locality a preference in violation of the Act. Wilson & Co. had in this case 

instructed its salesmen in the San Francisco area that if a two per cent reduction 

in price was not sufficient to obtain a sale to hotels in the area, they were to 

call the office to obtain permission for greater price cuts, with approval frequent-

Iy being given for cuts up to ten cents per pound. By his efforts, the packer was 

successful in diverting a substantial volume of business from its competitors. Even 

though the packer was able in a three month period to raise his volume some 
38 

69 per cent, he lost $1 52,000. The court stated that the price reductions to 

selected customers bore no realistic relation to the packer's costs or to the prices 

charged by its competitors. The court pointed out that the price reductions were 

not made in good faith to meet the lawful and equally low prices of its competitors, 
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and were not made in respect to surplus inventories or changing market conditions. 

The court sta t.ed that the discriminatory price-cutting campaign was waged by 

the packer to lessen competition by other packers and competitors in the area, the 

packer's acts diverting substantial busi ness from the competitors to itself and 
39 

adversely affecting the area1 s meat supply business. The Court here, has 

looked at the result of the p r act ice rather than the practice itself and found it 

to be in v iolation of the P & S Act. 

Another situation where the court s have used the same type result-oriented 

reasoning is in the case of price refunds. Pd ce r efunds given to a customer 

who received no price advantage or preference ove r his competitors was held not 
40 

to be in violation of the Act. However, wher e the pac:ker's refunds resulted 

in the customer's obtaining a price advantage over his competitors, the refunds 
41 

were said to be in violation of the Act. 

In several other instances the courts have shown the result-oriented reason-

ing. It has been held that a packer may charge a fee for stockyard services 

even if no such service was rendered. The court held this was proper if the 

charge was the same for a li customers and the sellers would have in fact had to pay 
42 

such a fee had they gone to a stockyard rather than the packer. 

The Seventh Circuit Court of Appeals held that a packer could extend better 

credit terms to some customers than it extended to others. The court reasoned that 

if the better terms were based on good-faith competition and on the better credit 
43 

rating of particular customers, there was no violation of the Act. Again, the 

court has looked to the result. 
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Although these instances of unequal treatment by packers to various parties 

can cause problems for farmers and ranchers, the biggest problem for the farmer/ 

rancher is that packers are not required to be bonded as are stockyards, market 

agencies, and dealers. Thus, the farmer/rancher can be faced with severe pro-

blems should he sell his li vestock to a packer who has insufficient funds to pay 

for the animals. If a farmer/rancher sells his cattle to a packer and the packer 

g ives him a check, what action can the fa rmer/rancher take when he finds that 

the check is worthless. The question was p resented and answered by the United 
44 

States Supreme Court in Mahon v. Stowers. In that case the sellers sought 

reclamation of the cattle and also asserted a right to the proceeds, held by the 

trustee in bankruptcy, from the sale of the slaughtered meat. Another creditor, 

who held a perfected lien on the bankrupt's inventory and other property, along 

with the trustee opposed the seller's claim. The bankruptcy referee decided in 

favor of the sellers. The District Court reversed the referee's judgment on the 

ground that under the applicable provisions of the Texas Business and Commerce 

Code, the claims of the creditor and the trustee were superior to those of the sellers. 

The Fifth Circuit Court of Appeals agreed with the referee's decision and reversed 

the District Court's judgment. The Court stated that its judgment was based on 

the fact that the P & S Act and regulations issued under it by the Secretary of 

Agriculture established the superiority of the seller's claim notwithstanding 
45 

Texas law. The United States Supreme Court reversed and remanded. In a 

unanimous decision the Court stated that nothing in the P & S Act nor in the regula-

tions issued by the Secretary overrides the Texas Business and Commerce Code 
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in determi ning the respective rights of the parties to the funds. 46 Thus, the 

fact that state law governs in cases of this sort can not be doubted in view of 

thi s Supreme Court deci sion. 

Though the fact that s tate law governs is not in doubt, there may be doubt 

as to the actual effect state law has on these cases. Two 1952 Eight Circuit cases 
47 

presaged the Supreme Court's ruling in Mahon. In those cases an effort was 

made on appeal to upset a ruling favora bl e to the sellers by arguing that the 

P & S Act r elieved commission merchants from liability imposed by state law for 

accepting and sell ing cattle which wer e previously bought and paid for with 

worthless checks . The law of Iowa and Minnesota was in substantial agreement 

that title to cattle does not pass when worthless checks are given for them, and 

sellers are entitled to recover their cattle, or the proceeds from their sale, in 
48 

such cases. 

In Texas, the statutes differ from those of Iowa and Minnesota in that rather 

than having a right to reclaim the animals because title has not passed , a Texas 

farmer/rancher has a lien on the animal, its carcass, all products from the animal 
49 

and proceeds thereof. T he lien is to secure all or part of the sales price. 

Si nce the passage of the UCC there may be a quest ion as to the applicability of the 

statute. It appears that the UCC may govern all such transact ions. 

IV. ENFORCEMENT AND PENALTIES 

Anyone having a complaint of anything done or omitted to be done by a 

stockyard owner, market agency or dea ler in violation of the statutory provisions 

relating to stockyards, or of an order of the Secretary made under the Act, may 
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within 90 days after the cause of action accrues, apply to the Secretary by petition. 

The complai nt is then forwarded by the Secretary to the defendant who must satisfy 

the complaint or answer it in writing within a reasonable time as specified by 
50 

the Secretary. If the de fr:mdant within the time specified makes reparation for 

the injury alleged, he is relieved of liability to the complainant for the particular 

violation complained of, but if he does not satisfy the complainant within the 

t ime, or there appears to be reasonable ground for investigating the complaint, 

it is the duty of the Secretary to investigate in such manner and by such means 
51 

as he deems proper . A complaint may also be fil ed by the Commissioner of 

Agriculture or any other state agency having jurisdiction over stockyards. In 

such a case, the complaint is to be handled by the Seci"etary in the same manner 
52 

as a complaint filed by an individual. On any matter concerning which an 

individual or state agency could fi Ie a complaint, the Secretary, on his own 

motion, may proceed with an inquiry in the manner followed when a complaint is 
53 

filed. In no case will a complaint be dismissed because of absence of direct 
54 

damage to the complainant. 

If the Secretary determines, after hearing a complaint, that the complainant 

is entitled to damages, he is required to make an order directing the defendant 

to pay the complainant the sum to which he is entitled on or before a date set 
55 

by the Secretary. If the defendant does not comply with the order within the 

prescribed t ime limit, the complainant, or any person for whose benefit the 

order was made, may within one year of the date of the order file in the United 

States District Court in the district of his residence or in the district in which 
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the principa l place of defendant's business is located, or any state court having 

general jur is id iction of the parties, a petition setting forth causes for which he 
56 

claims damages and the order of the Secretary. The action in the district 

court proceeds in all r espects like other civil suits for damages except that the findings 

and orders of the Secretar y are prima facie evidence of the facts stated therein. 

A further difference is that pet it ioner is not liable for costs in the district court 

or for costs at any subsequent stage of the proceeding unless they accrue on his 

appeal. If the petitioner fina lly prevails he is allowed a reasonable attorney's 
57 

fee to be taxed and collected as part of the cos t of suit . 

In addition to finding that a complainant is ent itled to damages, the Secretary 

may, when he is of the opinion that any rate, charge , reg ulation or practice 

of a stockyard owner or market agency, for or in connection with the furnishing 

of stockyard services, is or will be unjust, unreasonable or discriminatory, make 

a cease and desist order to the effect that the unlawful practice will be stopped. 

The Secretary may also issue guidelines to which future actions of the wrongdoer 
58 

must comply . Any order made by the Secretary is required to take effect within 

five days of its issuance. The order is to continue in effect for a specified period 

of time if such is set out in the order or indefinitely if a time period is not set out. 

If a time period is not set out, only a further order from the Secretary or court 
59 

order will suspend the operation of the Secretary's order. 

Any person, market agency, or dealer failing to comply with the provisions 

of the Act or orders issued by the Secretary is subject to civil penalty which accrues 
60 

to the United States and/or suspension of its registration. If the fai lure to 
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comply is willful, such person is also subject to fine, imprisonment, or both. 

Fines range in amounts from $500 to a maximum of $10,000. Prison sentences are 

from six months to five years . 

V. CONCLUSION 

As stated at the beginning of thi s paper, one of the major objectives of 

the P & S Act is "fair play in the market place. II The P & S Act has gone a long 

way toward this objective. The farmer/rancher's interest are protected from 

those who could do him much harm if they were allowed to do so. The fact that 

in a five year period only $210,000 has been lost in facilities subject to the P & S 

Act is an amazing figure when one considers the amount of business transacted 

through these faci I ities. 

If the P & S Act has a weakness, it is in the area of packers. If in the 

future, packers are subjected to the same rigorous controls as stockyards, the 

livestock industry can avoid ruinous situations which we have seen recently 

in the instances of the big feed lots such as American Beef and Wheathart. 
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