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I . INTRODUCTION 

Although the Agricultural Stabilization and Conservation 

Service (ASCS) is of primary importance to the farmer growing 

allotted crops, such as cotton, tobacco, and peanuts, the agency 

also plays an important role in the operations of the entire 

agricultural community. In order to fully appreciate the impact 

of the ASCS on farmers and ranchers, it is necessary to review 

some of the history which created a need for the ASCS. 

In the decade following World War I , agriculture was a very 

sick industry. This was due to a combination of factorsi re-

gressive taxes, unmarketable surpluses, low prices, high interest 

rates, and an ever-widening gap between the price level at which 

farmers sold and that at which they bought.1 Tens of thousands 

of farm mortgages were foreclosed, and farmers were so desparate 

that in a number of instances they resorted to mob violence to 

2 
prevent the taking of their property. 

In response to the problems of the farmer, Congress passed 

the Agricultural Adjustment Act of 1933* which was designed to 

halt the rash of farm foreclosures, provide an adequate system 

of farm credit, and raise the price of farm commodities to a 

"parity" level of the period of 1900-1913, through production 

control and bounties to co-operating farmers.-' The Act was 

successful until 1936, when the Supreme Court held that the Act 

was unconstitutional because its processing tax was a usur-
L 

pation of the taxing power reserved to the States. 
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In its place the Soil Conservation and Domestic Allotment Act 

of 1936 was enacted to prevent the destruction of the erop-

control program.^ In 1938 a more carefully drafted measure 

was passed—the second Agricultural Adjustment Act— which 

retained the basic features of the act of 1936, including 

the local committees with their control over allotment pre*-

ceduress and which added provisions for price-supporting loans 

and marketing quotas^ These three acts of 1933, 1 9 3 ^ and 1938 

established the machinery and methods by with the government 

could function to control output ©f basic crops in which there 

were unmarketable surpluses, assist in orderly marketing, and 

assure a price structure favorable to the farmer. Once there 

existed a framework within which the government could work and 

legislate, the programs inevitably grew in number and scope, 

until they reached their present magnitude and coverage. As 

the various agricultural programs grew in number, agencies 

sprang up to administer themj the ASCS is such an agency. 

In its present form, the ASCS administers a large variety 
g 

and number of agricultural programs. Among the programs the 

Service administers arei The Soil Bank and Water Bank programs, 

the Peed Grains program, the Land Use Program, the Processor 

Wheat Marketing program, the National Rural Environment Conser-

vation program, the Naval Stores Conservation program, and the 

Farm Marketing Quotas and Acreage Allotments program, covering 
9 

cotton, tobacco, wheat, peanuts and rice. Sugar production 

is also covered in a program administered by the ASCS. 1 0 



msnt of the nation's natural resources and the bettering of 

the farmer's plight, some of the programs have narrowly focused 

objectives, and others are broad. 

Under the National Rural Environmental Conservation Progran, 

the objectives arei 

. . . t o improve the quality of life for all people 
by providing the maximum public benefits, in-
creasing timber production, preventing or abate-
ing environmental pollution, and conserving the 
land and related natural resources.. . to assure 
the continued supply of food and fiber necessary 
for the maintenance of a strong and healthy people 
and economy, and to provide for environmental 
enhancement. 

This objective scheme is to be accomplished by the Federal Gov-

ernment sharing the cost of approved soil and water conservation 

practices and approved forestry practices with farmers, ranchers» 

12 
and other eligible private landowners. 

The purpose of the Naval Stores Conservation Program iss 
m m m 

. . . to restrict turpentining to the most productive 
timber to conserve the worked trees, to protect and 
permit undisturbed growth of the uncupped trees and^ 
to conserve the soil, water, and timber resources.1^ 

Under this program the Federal Government will share the cost 

of carrying out approved conservation practives with turpentine 

14 
farmers. 
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The Land Use Adjustment Program was instituted for the pur-

pose of I 

. . .reducing the costs of farm programs, assisting 
farmers in turning their land to nonagricultural 
uses, promoting the development and conservation 
of the Nation's soil, water, forest, wildlife, and 
recreational resources, and establishing, protecting 
and conserving open spaces and natural resources.15 

In furtherance of the above objectives, the Secretary of Agri-

culture is given the power to enter into agreements with farm-

ers to divert cropland normally used for the production of 

allotment crops and certain other crops to approved uses*1^ 

Under the agreement, the farmer is entitled to annual adjust-

ment payments for the acreage diverted, and is reimbursed for 

a portion of the cost of establishing the approved practices.1^ 

Under the Water Bank Program, the Secretary of Agriculture 

is empowered to enter into agreements with, and make payments 

to, eligible persons in key waterfowl nesting and breeding areas 

who follow a conservation plan under the Soil and Water Conser-

18 
vation District in which the wetlands are located. 

The purposes of the programs dealing with farm marketing 

quotas and acreage allotments are basically the same as the 

purposes of Congress in enacting the Soil Conservation and 

Domestic Allotment Act of 1 9 3 6 . T h o s e purposes were« 

1) to preserve and improve soil fertility! 

2) to promote the economic use and conservation of the landg 
3) to diminish the exploitation and wasteful and un-

scientific use of national soil resources? 
to protect rivers and harbors in aid of flood controlj 

5) to reestablish parity of purchasing power between farm 
and non-farm persons.20 
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Congress has spared little or no expense to see that these pur-

poses have been achieved. As an example, let us examine REAP, 

the Rural Environmental Assistance Program. This program, 

which is just one of a number under the Farm Marketing Quotas 

and Acreage Allotments subchapter of the ASCS, has been in 

existence for kO years, and boasts a 225 million dollar annual 

21 
appropriation. The program was designed to subsidise farmers 

in undertaking such conservation programs as terracings re-

22 
seeding, and spreading lime. In recent years the program 

has been under attack from opponents whe argue that the farmer 

is being paid to do what is in and of itself profitable, and 

there is no need to furnish an added incentive because the 23 

farmer will follow the desired practice without a subsidy. 

In spite of these attacks, however, REAP continues to furnish 2k 

incentives for the following of sound conservation practices. 

While space limitations prohibit delving into each in-

dividual program under the ASCS, the structure of the ASCS must 

be understood in order to analy2e the case law applicable to it» 

I I I . STRUCTURE OF THE ASCS 

Each State has a State ASCS Committee of 3-5 farmers who 

are residents of that state and are appointed by the Secretary 

of Agriculture.2^ The State Director of the Federal Extension 

Service is an ex officio member of the State ASCS Committee.c 

The State ASCS Committee determines the boundary of each com-

27 
munity elective unit. More than one community may be carved 
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out of each county, hut no community can include more than one 

28 
county. 

Each year farmers within each community elect from their 

29 

numbers a local committee of 3 farmers for that area. This 

committee, at a county convention, nominates and elects a county 

committee of 3 farmers, who must be residents of the county.-'0 

The county committee members serve 3 year terms and cannot serve 

more than 3 consecutive terras.^ 

Both the local and county committees elect a secretary, 

and, for this purpose they may use the Federal Extension Service 

county agentj if the county agent is not elected, he becomes 

an ex officio member of the county committee.-52 

The Deputy Administrator, State and County Operations, 

ASCS, calls and sets the county and community elections in a 

manner and time that will , in his judgment, allow all eli-

gible persons the opportunity to participate.-^ In the elections 

the county committee is responsible for conducting the local 

elections and the county convention for the election of a new r>u 

county committee. 

The county committee has the duty generally of carrying 

out in the county, through the community committees, the various 

programs under the ASCS. To accomplish this, the county com-

mittee is directed to lease office space, employ an office man-

ager apd other personnel at the wage rate set by the Deputy 

Administrator, direct the activities of the community committees, 

make available to farmers information about the programs admin-

i ster^ by the community ••••committee, and recommend changes to 



istered by the community committee, and recommend changes to 

•5C 

the State C o m m i t t e e . T h e community committees are charged 

with the duty of assisting the county committee with the per-

formance of its duties. In addition, the community committees 

are required to keep tae farmers informed of the various pro-

grams initiated in the community.^ 

In the area of crop allotments, the Secretary of Agriculture 

determines the expected supply and demand for a particular crop, 

and then allocates the acreage for that crop among the states,-^ 

The State Committee gives each county its acreage allotment: which 

is determined by a formula derived from the acreage planted in 

the county during the preceeding 5 y e a r s . T h e county committee 

decides how to distribute the acreage allotment within the com-

munity. While the Agricultural Adjustment Act of 1938 gives 

the local Review Committee the power to review the use and distri-

bution of the county allotment, case law holds that the Review 

Committee cannot protest the State Committee's allocation of 

acreage to the county .^ Some commentators feel that review of 

the State Committee's apportionment is available under section 

10 of the Administrative Procedure Act, since it provides for 

review of administrative actions not committed to agency dis-

cretion or expressly made non-reviewable.^0 Whether or not the 

Administrative Procedure Act provides a remedy in this instance 

is probably of relative insignificance, since the usual com-

plaint is the allocation of acreage within the county. 



IV. CASE LAW UNDER THE ASCS 

During the early 1960 's , the ASCS, along with other agencies, 

was accused of discriminating against southern blaeks in the ad-

41 

ministration of its various programs and in its elections. The 

United States Civil Rights Commision found that, although the 

southern agricultural community as a whole was progressing9 blacks kc> 

were continuing to lose ground- ~ The Commission found that in 

196**- only 75 blacks had been elected to community committees, 

although there had been 37*000 vacancies. J In addition, it was 

discovered that no black committeemen had been elected to pos-

itions on county committees, and no black had ever been appointed 

to a State ASCS committee.**** 

The Secretary and his subordinates made an effort to rectify 

the situation, and apparently satisfied the Civil Rights Commssion 

that he had done so. The question of discrimination, however, 

would not stay hidden, and was finally litigated in Henderson v. 

ASCS. Macon County. Alabama. 317 F.Supp. ^30 (M.B. Ala. 197°)• 

Henderson was a class action by black farm owners, tenants, and 

sharecroppers challenging the validity of ASCS community and 

ke 

local elections. J The plaintiffs alleged that by nominating 

an inordinately high percentage of black candidates for elect-

ion to the local and county committees, the existing committees 46 assured the election of white committeemen* in one of the 

4.7 

community committee elections, there were 12 candidates. 

Each of the k candidates nominated by petition was black, and 

7 of the 8 candidates selected by the incumbent community 



kg 

committee ware black. As a result, no black candidate was 

elected to the community committee, although collectively the 

black candidates received better than 59 percent of the votes 

cast.11'9 

In a predominately white community, on the other hand, 

5 of the 6 candidates nominated by the community committee were 

black, while the county committee nominated one black and three 

white candidates."*0 None of the black candidates, who received 

32 percent of the votes cast, was elected. 5 1 As a whole, the 

record revealed that 43 out of a total of 59 candidates were 

blackj although black candidates received $8 percent of the total 

votes east, li of the 15 community committeemen elected were 

white . 5 2 

The court held that the actions of the ASCS defendants was 

so unjustifiable as to be violative of due process, and granted 

an injunction against them prohibiting them from engaging in 

racially discriminatory practices and policies in the administra» 

tion of ASCS community and county elections. 

While the Secretary of Agriculture and the ASCS ire not 

surprised to find themselves in court, either defending an action 

or prosecuting one, cases like Henderson are the exception 

rather than the rule. Usually, the litigation involves the 

question of whether the ASCS or the Secretary has acted with-

in its authority in administering a program of the Department 

of Agriculture. 
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The courts have consistently held that a farmer complain-

of an action of an ASCS committee must exhaust his administrative 

remedies before coming into court, or the court is without jur-

isdiction. In Guilev v. Hurley. 296 F.Supp. 5^9 (E.D. Tenn. 1969) 

the plaintiff 's request to have combined farm6 reconstituted 

into separate units and to have separate tobacco allotments is-

sued to his farm was denied by the ASCS county committee on the 

grounds that the allotments for that year had already been issued, 

clt 

and tobacco was already growing on the combined farms. 

The plaintiff sought no review of this action by the means 

available to himjie. , the county review committee.^ Had the 

plaintiff sought review by the review committee, and had not 

prevailed, he could have filed a timely bill in equity against 

the review committee and the court would have had jurisdiction 

of the case.-^ 

The court held that Congress, in passing the Agricultural 

Adjustment Act, intended that the procedures contained therein 

be the exclusive remedies for farmers who were dissatisfied 

with their farm marketing quotas, and that following the pro-

cedures is the only way to get into court. ' The suit was dis-

missed for lack of jurisdiction.-*® 

If a county review committee fails to see things your way, 

in regard to a crop allotment, your next step is to file a timely 

bill in equity against the committee. The emphasis here is on 

timely, as the plaintiff in Monohan v. Huey, 337 F.Supp. 278 (E.D. 

Kent. 1971) discovered. 

-10-



In Monohan the plaintiff brought suit in United States District 

Court to have the hurley tobacco acreage allotment for his farm 

reviewed. Aftur receiving his allotment, the plaintiff com-

plained to the local review committee, which made its determi-

nation upholding the acreage allotment, and mailed the plaintiff 

notice of the determination.^0 The plaintiff did not file 

his bill in equity until 16 days after the notice of determin-

ation was mailed.^ Section 1365 of Title ?s United States Code 

allows the filing of a bill of exception within 15 days of 

mailing of the notice of determination. 

The court in Monohan. citing Lautare* v. Smith. 308 F.SUPP. 

656 (D.C. 1969)* held that where judicial review is made avail-

able by Congress, the limitations and circumstances in which 

62 
the review is made available must be strictly followed. Since 

the plaintiff had not complied with the statute, his complaint 

was dismissed. J 

It should be obvious by now that when a procedure for ob-

taining judicial review is provided in the agricultural acts, 

the courts require strict compliance with that procedure. But 

what about when there is no provision provided by which judicial 

review can be obtained? This question arose in United States v. 

Blackwell, 467 F.2d 1377 (5th Cir. 1972). Blackwell was a suit 

instituted by the Department of Agriculture to recover incentive 

payments made under the National Wool Act of The ASCS 

had determined that the defendants were not entitled to the 

payments and must repay them.^ Under the statute, the ASCS 

committee's fact findings made pursuant to the Secretary's reg-

ulations were "final and conclusive" and not subject to review.^ 
- 1 1 -



The court in BlacKwell. based on the decision in Caulfield v. 

U . S .D .A . . 293 F.2d 217 (5th Cir. 1961), which had considered 

the effect of an identical "final and conclusive" provision in 

the Soil Bank Act, held that ASCS findings of fact made pursuant 

to the Secretary's regulations were final and conclusive and 

not subject to review in the federal courts . ^ 

Although the outlook may look bleak for the farmer, under 

the Blackwell "final and conclusive" provisions in the agri-

cultural acts, there is still hope. The Eighth Circuit has 

held that not all findings of an ASCS committee or committeenia ± 

are final and conclusive so as to preclude judicial review. 

In Jones v. Hughes. 400 F,2d 585 (8th Cir. 1968), cotton pro-

ducers sought review of decisionsc6f the marketing quota review 

committee pertaining to their allotment. The ASCS had made a 

68 
determination that the producers had exceeded their allotment. 

Both producers plowed under excess acreage, and were notified 

69 

that they were in compliance with the allotment . More than 

15 days later, a redetermination was made, and the producers 

were notified that they were not in compliance with the allot-

ment.^0 

The producers decided against a further plow-under, and 71 
were assessed penalties by the ASCS county committee.' The 

producers appealed to the marketing quota review committee, 

72 
alleging reliance on the initial notice of compliance. 

-12-



The review committee viewed the producer's claims as a request 

for relief under the provisions of the erroneous notice regulations. 

The committee made findings of fact in an evidentiary hearing, 

and denied reliefon the grounds that the producers had not estab-

71L 

lished facts entitling them to relief under the regulations,' 

The producers then sought review in the United States District 

Court . ^ That court held that the notice of compliance, pre-

pared by the office personnel of the county ASCS office, con-
76 

stituted an official determination and was non-reviewable.' 

The Court of Appeals, however, found that the notice of 

compliance was not an official determination, sayingi 

In the light of the regulations, we hold that 
an official determination, pursuant to the reg-
ulations, is not made until the county committee 
notifies the producer that it has assessed a 
penalty. It follows that the earlier notice of 
acreage (compliance) is not final as to a pro-
ducer or the Department of Agriculture.77 

While Jones was decided against the producer, it stands as a 

small victory for the farmer because what the court s&id cuts 

both ways. At the very least, we now know that every act of 

an ASCS employee will not be given the status of an official 

determination. 

Even the ASCS committees are subject to some restraint, 

as is evidenced by Review Committee. Venue II v. Reynolds. 

391 F.2d ^30 (5th Cir. 1968). 
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In Reynolds the county ASCS committee determined that the reduction 

in acreage allotments to the county for 19&5 would result in 

hardship to local farms and farmers. The committee decided to 

allocate 18,000 acres of cotton in the hardship and inequity re-

serve on a pro rata basis. 

Plaintiff farmers appealed to the review committee, alleging 

that their allotments Should hav« been increased to equalise 

their ratio of cotton allotment to total crop land with that 

79 

of comparable farms in the county*'^ The committee refused to 

increase the allotments, and the decision was upheld, at which 

point the plaintiffs petitioned the United States District Court 

for the Northern District of Texas to review the review committee's 

determination. 

The district court held that the hardship and inequity re-

serve was arbitrarily distributed on a pro rata basis. The court 

held as a matter of law that the plaintiffs were entitled to 8l 
have their allotments increased. The Fifth Circuit upheld 

the district court's determination that the hardship and in-

82 
equity reserve cannot be distributed on a pro rata basis. 

However, the Fifth Circuit held that it was not within the com-

petence of a district court to decide whether the plaintiff 's 

farms are hardship cases or to determine what the review com-

mittee should do to rectify the situation.®*^ Accordingly, 

the decision of the district court was modified. 
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Under existing case law, the Secretary of Agriculture may 

properly withhold current funds due farmers under various U.S.D.A 

programs in sums equal to amounts administratively found to 

httve been overpaid in prior years, until a judicial determination 

of all of the issues relating to these overpayments has been 

84 
conducted. 

V. CONCLUSION 

The ASCS is an agency designed to administer specific programs 

of the United States Department of Agriculture, and has been 

given a broad range of powers with which xo function, in furtherance 

of Congressional policy. 

While there are, I believe, adequate safeguards to protect 

the individual farmer, there are also numerous pitfalls which 
farmer 

that same must be aware of, or his rights will be infringed. 

Due to the nature of the regulations generally, the ex post 

facto counselling of an attorney will in most instances be futile. 

For this reason, the farmer should either be thoroughly familiar 

with the ASCS programs, or consult an attorney who is, before 

taking action under any of the programs. 
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