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ETHICS OPINION NO.21 (July 15, 1977) 

Several professional responsibility problems relating mainly to the 

unauthorized practice of law have come to our attention and will be addressed 

as follows: 

(1) the ethics of accepting referrals from an insurance agency for 

the purpose of drafting a will as part of the agency's "complete financial 

planning services," and payment therefor routed through the agency to the 

attorney; 

(2) the ethics of forming an esjtate planning corporation, composed 

of attorneys, accountants, and Insurance agents, to sell estate planning and 

administration services at an undifferentiated hourly rate, and advertising 

such corporation by means of television commercials; 

(3) the ethics of allowing such corporation to publish "do-it-yourself" 

estate planning and administration kits, to be sold in several states for use 
1 

by laypersons in routine cases. 

I. 

Running through all three of the above questions is the basic concern 2 
of what in fact constitutes the unauthorized practice of law. Although 

early definitions limited such unauthorized practice to actual litigation 

of a lawsuit, later case law has expanded this definition to include, in 

addition to court practice, the preparation of pleadings, conveyancing, 3 
drafting of legal instruments, and the giving of legal advice. But while these 

activities would certainly be included in the practice of law today, the 

modern American Bar Association's Code of Professional Responsibility (C.P.R.) 

takes a much broader stance. Canon Three of the C.P.R. makes the general 
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statement that- "[a] lawyer should assist in preventing the unauthorized 

practice of law." In giving some meaning to this statement, Ethical Consid-

eration (EC) 3-5 does not attempt to specifically define what constitutes 

the practice of law, but the definition seems to turn upon the necessity for 

the rendition of services for others that call for the professional judgment 
k 

of the lawyer. Because the exercise of the lawyer's professional judgment 
5 

is the measuring stick, it follows that situations not calling for the 

exercise of professional judgment, even though involving special knowledge 

of the law in certain areas, can "be safely performed by non-lawyers. 

EC 3-5 recognizes this fact that laypersons can make minor legal de-

cisions in occupations requiring a special knowledge of the law in certain 

areas. This recognition is an acceptance by the Bar of the judicially-created 

"incidental service exception" to the general proscription against the practice 6 
of law by non-lawyers. The incidental service exception holds that laypersons 

may properly provide others with business advice involving resolution of minor 

legal problems, so long as they remain mere incidents of the layperson's 

actual business and are neither services separately rendered and charged for 7 
nor pursued as independent occupations. Although some knowledge of the law 

is involved, it should be noted that the minor, day-to-day transactions to 

which this exception would apply do not call for exercise of the professional 

legal judgment of the layperson, and thus, are consistent with the aspirations 

and objectives of EC 3-5-

"With this background in mind as to just what constitutes the unauthor-

ized practice of law, let us proceed to discuss which, if any, of the presented 

questions violate the Disciplinary Rules (DR's) of the C.P.R. or run afoul of 

the goals of the Ethical Considerations. On the question of advertising raised 

in the second issue, we are not at this point prepared to make a determination 
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of exactly what types of advertising by the professional would be acceptable 

to the Bar and under the C.P.R., and thus at this time would refer the reader 

to the United States Supreme Court decision in Bates and O'Steen v. State Bar 
8 

of Arizona. 

II. 

In accepting referrals for drafting wills from the insurance agency, 

the lawyer takes several risks that could legitimately result in disciplinary 

action by the Bar- Under the broad definition of partnership presented in 
9 

the Uniform Partnership Act, it can be said that the insurance agency and 

the attorney have formed a partnership, part of whose activities would be 

the practice of law. This is expressly prohibited by the language of DR 3-

103(A): "A lawyer shall not form a partnership with a non-lawyer if any of 

the activities of the partnership consist of the practice of law." 

Other considerations would enter into the picture here also. Because 

the attorney is paid for the legal services rendered in the drafting of a 

will from a part of the fee paid by the client to the insurance agency for its 

estate planning package, DR 3-102(A) IS violated, in that said rule provides 10 
that a lawyer shall not share legal fees with a non-lawyer. Although it 

could be argued that the attorney is in no way sharing a legal fee, but merely 

collecting the fee via the insurance agency, this argument presents totally 

different problems for the attorney that likewise would not have a favorable 

resolution. EC 2-21 provides that a lawyer should not accept compensation 

from one other than his client without the knowledge and consent of his client 11 
after full disclosure. And the question then becomes who is the attorney's 

client, the insurance agency or the testator? Logically, the testator would 

be the client, and thus, the attorney should make the disclosure aspired for 

under EC 2-21. When the testator is considered to be the attorney's client, 
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there may well be a conflict of interest. This is because the attorney, 

being paid by the insurance agency, would make an effort to advise the 

testator in accordance with the pre-conceived estate planning of the insurance 

agency. Furthermore, because the fee has been pre-set, the attorney is much 

less likely to explore other alternatives with the testator, make any sugges-

tions other than those that are standard, or spend the time upon the instru-

ment that an attorney employed in the usual manner would do. This possible 

conflict of interest would certainly caused problems in meeting the objectives 

of EC 5-1, if it does not in fact violate some DR. EC 5-1 requires that the 

professional judgment of the lawyer should be exercised solely for the benefit 
12 

of the client and free of compromising influences and loyalties. Carrying 
13 

Canon 5 further, EC 5-21 states that this duty of exercising professional 

judgment solely for the benefit of the client requires the disregard of 

others, in this case the insurance agency, which might impair his free judgment. 

However subtle the influence of the insurance agency would be, the lawyer 

should at least make full disclosure of that possibility to the client so that 

the client can make an independent decision on the attorney's effectiveness; 

this would require that should the client decide against using the services 

of the attorney, some credit of the fee paid to the insurance agency should 

be arranged. 

EC 5-23 also speaks strongly on this issue by recognizing that a person 

or organization which pays the attorney to represent another can possess a 

potential ability to exert a strong pressure upon the lawyer, interrupting the 

exercise of his independent professional judgment. Recognizing that an em-

ployer, the insurance company, may seek subtlely to further its own economic 

Interests through the action of the lawyer employed by it, the lawyer has a 

corresponding duty to decline to accept direction of his professional judgment 
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from any layperson. This is made a duty "by virtue of DR 5-10l(A) — the 

lawyer cannot accept employment by the insurance agency or the testator if 

the exercise of his professional judgment might be affected by his continuing 

relationship with the insurance agency. Because this could become an impor-

tant part of the attorney's business, this seems highly likely, and therefore, 

we rule that such employment would violate DR 5-10l(A). Further, in the 

absence of full disclosure and consent of the testator, the attorney also 
114 

violates DR 5-107(A)(l) by accepting compensation from the insurance agency. 

The attorney involved in a case like this ought to warn the insurance 

agency of the possibility that it was engaging in the unauthorized practice 

of law by its advertisements of "complete financial planning services," and 

the attorney would be in violation of Canon Three if he did not do so. 

III. 

Question 2 presented for decision, involving the estate planning corpor-

ation made up of both attorneys and laypersons, shows an even clearer violation 

of the C.P.R. Again, this question also preliminarily must deal with what 

constitutes the practice of law. Assuming, and rightly so, that preparation 

of legal instruments relevant to estate planning and administration is cer-

tainly the practice of law, the formation of such an estate planning corpor-

ation is roundly condemned. This is made the subject of disciplinary pro-

ceedings by the blunt statements of DR 3-103(A): "A lawyer shall not form 

a partnership with a nonlawyer if any of the activities of the partnership 

consist of the practice of law." This prohibition Is expressly made applicable 

to corporations also by the language of DR 5-107(C), stating that a lawyer 

shall not practice with or in the form of a professional corporation author-

ized to practice law for a profit if a non-lawyer owns any interest in the 

corporation, if a non-lawyer is a corporate director or officer of the cor-
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poration, or if a non-lawyer has the right to direct or control the professional 

judgment of the lawyer. In the case of the proposed estate planning corporation, 

all three of the restricted possibilities are present. Because the practice 

of law would be so interwoven in the activities of the insurance agents, the 

accountants, and the attorneys in this corporation, what little independent 

function each would have would be lost by the billing through undifferentiated 

hourly rates. This again runs into conflict with DR 3-102(a), prohibiting a 

lawyer from sharing legal fees with a non-lawyer. The corporation in this 

instance would not be saved by the argument that the non-lawyer personnel 

was a supportive task force allowable under EC 3-6, allowing delegation of 

tasks to employees of the lawyer if the lawyer maintains a direct relation 

with his client, supervises the delegated work, and has complete professional 
15 

responsibility for the work product. This is because in the proposed cor-

poration, the attorney would stand as a willing partner, co-equal, or associate 

in the attorney-layperson relationship, allowing the attorney to be used so 

that the layperson may accomplish indirectly what he (the layperson) could 16 

not accomplish directly (i.e. practice law). 

Further, as in the first question presented, the estate planning cor-

poration or the insurance agency would be generally a lay business firm engaged 

in the business of recommending certain legal services in connection with 

the estate planning activities contemplated. Any lawyer participating in 

the arrangement here, or as in Question One, is knowingly assisting such 

estate planning corporation or insurance agency in promoting the use of his IT 
services, in violation of DR 2-103 (B, D, & E). The line between permissible 

referral of clients to a lawyer by friends and clients, warranted by personal 

relations, and prohibited solicitation by a lay intermediary is often difficult 

to draw. Generally speaking, the rule is that unless warranted by personal 
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18 
relations, all solicitation whether direct or indirect is prohibited. In 

either the case of referral to the attorney by the insurance agency or re-

ferral to the attorney by his associates in the estate planning corporation, 

both would constitute a systematic scheme by which all clients of the lay 

firms would be referred to one particular attorney. In our opinion, this 

would constitute a violation of DR 2-103(D & E), in that the lawyer would 

knowingly be assisting a person or organization that recommends legal ser-

vices to promote the use of his services, and would be accepting employment 

when he knows that the person seeking his services does so as a result of 

the recommendation. 

On the issue of television advertising of the estate planning services 

by the estate planning corporation, we feel that DR 2-101 and DR 2-102, pro-

hibiting publicity in general for members of the legal profession, have been 

overruled or at least substantially broadened by the June, 1977, United 
19 

States Supreme Court decision of Bates & O'Steen v. State Bar of Arizona. 

For the reason that we have not yet had time to consider the full ramifications 

of that decision, we herein express no opinion on the ethics of the tele-

vision advertising of estate planning services as hypothesized in Question 

IV. 

The final question submitted to us at this time, the ethics of layperson 
20 

or attorney prepared "do-it-yourself" kits, is a question that has aroused 

much controversy within recent years. Once again, the Issue turns upon the 

definition used of the unauthorized practice of law. 

The Hew York view is evidenced by the leading case of IJew York County 
21 

Lawyers' Association v. Dacey. In that case Dacey, a layperson, was charged 

with the unauthorized practice of law for publishing, distributing, and selling 
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a book of text and forms entitled How to Avoid Probate! The trial court con-

cluded that Dacey was in fact engaged in the practice of law without a license 

by holding himself out as a qualified expert and presenting a form necessary 

to accomplish a stated purpose, said form having been drafted by him. The 

trial court held that it was immaterial that Dacey had not had any face-to-face 
22 

dealings, nor a confidential relationship, with any particular client. 

However, the New York appellate court reversed, adopting the strong dissent of 
23 

Judge Stevens at the trial court level. Thus, it was held that the publica-

tion of a text claiming to state what the law is is not the practice of law; 

neither is the fact that principles or rules stated in the text may be 

accepted by a particular reader as a solution to his problems such giving of 

advice as to.constitute the practice of law. And the test in New York now 

follows the Dacey case: to have a sustainable holding of the unlicensed 

practice of law, there must be some personal contact or relationship of the 

person charged with a particular individual which grants an aura of confidence 

and trust necessary to the status of attorney and client. There must be some 

employment, express or implied, resulting either from contract, designation, or 

assignment, and such relationship must have been improperly or illegally 2k 

created or assumed. 

The courts of Florida and Texas have not followed the rationale of the 

New York court in Dacey. For example, in Palmer v. Unauthorized Practice Com-25 
mittee of the State Bar of Texas the Texas court of civil appeals had no 

hesitation in convicting Palmer of the unauthorized practice of law when he 

sold and wrote a book of will forms. The court stated that the exercise of 

judgment in the proper drafting of legal instruments and the selection of the 

proper form affected important legal rights of the parties involved, as well 

as property rights, and that therefore, the licensing requirement should not be 
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lightly set aside. 
26 

To the same effect are Florida Bar v. American Legal and Business Forms 
27 

and Florida Bar v. Stupica, both of which Involved divorce kits with text 

and forms. The courts held that defendants had engaged in the unauthorized 

practice of law by reasoning that it was in the filling out and use of legal 

forms which would inextricably involve the giving of legal advice, and that 

therein lay the danger of injury and damage to the public if not properly done 

in accordance with the law. The court held the suggestion that the filling 

in of the forms was a mere "scrivener's task" to be presumptuous in that in 

the completion of legal forms, it is what may be left out as well as what may 

be put in that determines the rights of the parties. The everchanging law 

on the subject, through statutes and court opinions, was held to be a matter 

for one trained in the law to provide the safeguards inherent in the law then 
28 

applicable to the forms. 

We are of the opinion that the New York view, followed by the Oregon 
29 

courts also in Oregon State Bar v. Gilchrist, is the better view. In light 

of the United States Supreme Court's increasing recognition of a public 
30 

"right to know," It is likely that the limited function of some of these 

do-it-yourself kits does more good than harm. This is because it may en-

courage laypersons to seek the advice of an attorney when they encounter 

problems that are not raised in the text. We would warn both the attorney 

and the layperson, however, that such kits should not attempt to go beyond 

the routine case, and should carry a notice within them that in the event of 

problems, an attorney should be consulted. 

One final Issue raised in the third question is the expressed intention 

of the estate planning corporation to sell the do-it-yourself kit in several 

states. It Is recognized in EC 3-9 that regulation of the practice of law 
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is accomplished principally by the respective states. While it is improper 

for a lawyer to engage in the practice of law in a state in which he is not 

licensed, the demands of business and the mobility of our society pose dis-

tinct problems in the regulation of the practice of law by the states. Thus, 

in multistate transactions where strict adherence to this thesis would not 

be in the public interest, would be more costly to the client, and would be 

impractical and inefficient, lawyers licensed In each Involved state should 

not be required. However, these types of criteria do not seem to be present 

in the case of our estate planning corporation. We therefore conclude that 

the corporation will be governed by the licensing laws of each state in which 

it wishes to sell its do-it-yourself estate planning and administration kits, 

including their views on whether or not the sale of such kits by a layperson 

constitutes the unauthorized practice of law. 

V. 

In conclusion, we would summarize the our answers to the three presented 

questions as follows: 

(1) acceptance of referrals from and insurance agency for the purpose 

of draftiiig. a will as part of the agency's "complete financial planning ser-

vices," and payment therefor routed through the agency to the attorney is an 

unethical fee splitting agreement under DR 3-102, is an unethical promotion of 

the attorney's services under DR 2-103, and creates unethical conflict problems 

between the attorney's professional judgment and influences of laypersons under 

DR 5-101 and 5-107; 

(2) the layperson-attorney estate planning corporation is an unethical 

formation of a corporation under DR 5-107 and an unethical promotion of the 

attorney's own services under DR 2-103; 

(3) the selling of do-it-yourself estate planning kits in the several 
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states is allowable in this state because we elect to adopt the New York rule 

provided, however, that such kits contain warnings that the buyer should seek 

an attorney's advice should he encounter problems not provided for in the kits 

or have questions it cannot answer. Further, and finally, whether or not 

such kits can be sold outside this state is dependent upon each state's defin-

ition of the unauthorized practice of law. 

Respectfully submitted 9 

For the Committee 
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FOOTNOTES 

1. T. Morgan & R. Rotunda, Problems and Materials on Professional 

Responsibility 107 (1976). 

2. The reasons for concern with the unauthorized practice of law are 

best expressed by EC 3-1: 

The prohibition against the practice of law by a layman 
is grounded in the need of the public for Integrity and 
competence of those who -undertake to render legal ser-
vices. Because of the fiduciary and personal character 
of the lawyer-client relationship and the inherently com-
plex nature of our legal system, the public can better be 
assured of the requisite responsibility and competence if 
the practice of law is confined to those who are subject 
to the requirements and regulations imposed upon members 
of the legal profession. 

3. People v. Alfani, 227 N.Y. 33*+, 125 N.E. 671. 

h. See EC 3-5-

5- EC 3-5 defines this measuring stick as follows: 

The essence of the professional judgment of the lawyer is 
his educated ability to relate the general body and phil-
osophy of law to a specific legal problem of a client . . . . 

6. 19 Dickinson L. Rev. 7lU (1972). 

7- This incidental services exception is particularly applicable to 

the fields of insurance, accounting, and real estate. See, e.g., Shortz v. 

Farrell, 327 Pa. 8l, 193 A. 20 (1937). 

8. U.S. (1977). 

9- Uniform Partnership Act i 1.07-

10. "A lawyer or law firm shall not share legal fees with a non-

lawyer. . . . " 

11. Likewise, DR 5-107(A)(l) states that a lawyer shall not accept 

compensation for his legal services from one other than his client. See 

n. 17 supra & accompanying text. 



12. It has been held that a lawyer has a fiduciary duty to his client 

of the highest order, so that he would not be permitted to take advantage of 

his position or superior knowledge to impose upon the client, conceal facts or 

law, or in any way deceive him without being fully responsible therefor. Smoot 

v. Lund, 13 Utah 2d 168, 369 P.2d 933 (1962). 

13. Canon Five states that "[a] lawyer should exercise independent 

professional judgment on behalf of a client." 

ll). See A.B.A. Canon 38; A.B.A. Opinion 30k (1962). 

15. A.B.A. Opinion 316 (1967) states: 

[A lawyer] may employ nonlawyers to do any task for him except 
counsel clients about law matters, engage directly.in the prac-
tice of law, appear in court or appear in formal proceedings a 
part of the judicial process so long as it is he who takes the 
work and vouches for it to the client and becomes responsible 
to the client. 

16. 19 Dickinson L. Rev. 717 (1972). 

17. DR 2-103 is supportive of Canon Two: "A lawyer should assist the 

legal profession in fulfilling its duty to make legal counsel available." 

See Ethics Committee Opinion 373, 37 Tex. B.J.n 1081) (1971*). 

18. See A.B.A. Opinion 35. 

19- .U.S. (1977). 

20. These do-it-yourself kits most often involve preparation of a 

non-contested no fault divorce and preparation of simple testamentary in-

struments, with instructions as to probate proceedings. 

21. 283 N.Y.S.2d 981+, reversed by 287 N.Y.S.2d 1+22 (1967) -

22. 283 H.Y.S. 2d 981*, 989 (1967). 

23- 287 N.Y.S.2d 1)22 ( 1967) . 

2k. 283 N.Y.S.2d 981), 998-99 (1967) (dissenting opinion, as adopted 

by 287 N.Y.S.2d 1)22). 

25. 1)38 S.W.2d 371) (Tex. Civ. App. — Houston [lUth Dist.] 1969, no 
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writ), noted in 2 Tex. Tech L. Rev. 28i (1972). 

26. 2jh So. 2d 225 (Fla. 1973). 

27. 300 So. 2d 683 (Fla. 197i+). 

28. Id. at 687. 

29. 538 P.2d 913 (Ore. 1975) (en hanc). 

30. See, e.g., NAACP v. Button, 371 U.S. Ul5 ( 1963) ; Note, 2 Tex. Tech 

L. Rev. 28l, 283 (1972). See also Comment, 19 De Paul L. Rev^ 319 (19^9); 

Comment, 6l Ky. L. Rev. 300 (1972). 
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