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Alteratives To The Texas 

Grand Jury 

Texas is one of the minority-estates which still requires a grand 

jury indictment in all felony cases,1 and therefore is one of the states 

embroiled in the grand jury controversy. Few institutions in our legal 

system have provoked as much controversy and criticism as the grand jury. 

Since before the United States Constitution was written the propriety 

of the grdnd jury system has been questioned and attacked and alterna-

tives proposed. Texas still clings to the concept and appears to be 

settled in its mold. 

There are, however, alternatives available, some of which have been 

tried in other states and some of which have only been proposed. There 

exists also a possibility for gradual change that would not carry with 

it the need for an immediate constitutional amendment. The purpose of 

this article is to explore that possibility and to make proposals to im-

plement those changes. Part I of this paper is a brief overview of the 

history of the grand jury, followed by a summary of the arguments for 

and against the grand jury in Part II. Part III will discuss the alter-

natives to indictment, both those actually tried and those only proposed. 

Part IV will discuss the Texas grand jury system and its correlative pro-

cedures and part V will examine the alternatives available and those 

alternatives potentially available. 

I 

A Brief Perspective of 

The Grand Jury 

Almost every writing on the grand jury begins with the notation 

that it was created by Eenry II in 1166 with the issuance of the A^zize 
2 of Clarendon. Despite frequent statements by the courts that the grand 
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jury was one of the "ancient immunities and privileges of English li-
3 

berty", there seems to be a growing amount of authority that suggests 
4 

that the original grand jury was just the opposite. In any event, it 

is clear that the concept was not an original one^ with the finding of 

much older accusatory systems. While neither the origin nor the ori-

ginal purpose of the grand jury in England seem clear, the function of 

the jury seems to be at least less hazy. Composed first of twelve knights 

of every hundred, and later of eight knights and four townspeople of 

every hundred, the panel acted as an accusing body, reporting to the g 
itinerant justices who functioned as courts. it was not until 1368, 

7 however, when the true forebearer of the present grand jury arose. 

Those bodies, composed of first twenty-four and later only sixteen men 

from a county, were called "le graunde inque stejsj." The bodies were more 
if 

managable than those drawnfroni every hundred but functioned in much the 

same manner. They were accusatory bodies whose accusations carried 

heavy burdens. If one was accused before le graunde inqueste and the 

members found against him, he could appeal and have trial by battle or g 

he could appeal and place himself "upon the country" for a trial by jury. 

It was also at this time that two important practices began. First le 

graunde inque ste could hear and return "presentments" on those merely 9 10 suspected of crimes. Trial on presentment was only "upon the country." 

Second, the concept of secrecy in the accusing body was introduced.^ 
12 

With the coming of secrecy came the independence of the grand jury. 

Concurrently with independence, however, came one of the problems 

that plagues the grand jury to this day. As Le graunde inque ste deve-

loped it became clear that body was under the direction and total con-

trol of the sheriff of the county. He chose the jurors and he brought 13 their cases to them for the most part. The jury was expected to and 



did perform investigative functions which were conducted on the panel's 
14 own initiative and had the cloak of secrecy about them. 

With the colonization of America the grand jury system spread to 
i-LbCeruM 25 

Aaerie-^. It seems safe to say that the heyday of the grand jury in 

this country was at birth. Since that time it has been under almost 

continual attack. In colonial America the grand jury developed rapidly 16 
as an investigative and accusatory panel. The whole-hearted acceptance 

enjoyed by the grand jury system, however, was due to the other roles 

it played. Not only did the panels function as the breeding ground 

for innovative change but they also provided the disgruntled colonists 17 w ith an effective weapon to use against the firown. By selective en-

forcement of English laws, grand juries were able^o thwart the effect of 
18 those laws and frustrate the Eritish purposes. During the Revolution 

grand juries provided a forum for revolutionary rhetoric and stood as 
19 

patriotic symbols. With the end of the revolution, however, came the 

end of the grand jury's total acceptance. In both the United States and 

England legal scholars began to divide and clash over the usefulness of 

the grand jury. 

II 

The Challenges And Defenses 

Early in the nineteenth century the grand jury system was assailed 

by reformers who sought its abolition. The arguments made by these re-

formers and the defenses raised by the proponents of the system are by 

and large the same arguments and defenses being made today. 

Arguments Against The Grand Jury 

The principle objection most often voiced in opposition to the 

grand jury is that it has lost its independence. In 1821 Jeremy Eentham 

called the panel "an engine of corruption, systematically packed (by the 
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2 0 upper class) . Kore recently the grand jury has been called an 
21 

adminstrative agency of the prosecutor. While seemingly alike,these 

two criticisms point out two separate objections to the grand jury system, 

both of which allegedly deprive the panel of its independence. 

Eentliam's objection addresses itself to the selection process and 

points out the fact that, if anything, independence is minimized by the 

subjective selection process. Certaiuly discrimination on the basis of 

race, creed^ color, national origin^ or sex is prohibited by the United 22 
States and state Constitutions. Bentham1s argument addresses not 

"systematic exclusion" but rather it addresses a much more subtle and 

hazy practice - the practice of selecting "amenable" grand jurors. 23 Thomas Jefferson, a proponent of the grand jury, supported the idea 
24 

of an elected gre.nd jury serving staggered terms. Jefferson's fear 

and BentLam's objection have their roots in the English selection system 

in which the sheriff chose the members of the panel. The basis for the 

argument lies in the fact that the inherent dependence of a jury member 

on his selector nullifies his ability to sit as a neutral arbiter of the 

facts presented. This argument is made today in opposition to the com-

missioner's selection method (utilized in Texas) in which the court se-

lects commissioners who in turn select grand jurors. Although attenuated 

by a two step process, this selection method, it is argued, is based on 25 
either cronyism or unfounded beliefs. Too often, it is said, selection 

for service on the grand jury is a recognition of community service rather p c 

than an appointment to an important post. 

The second assertion of the non-independence of the grand jury 

centers around the panel's dependence on the prosecuting attorney. The 27 grand jury has been called the prosecutor's "rubber stamp." It is 
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uncontested that in those states using the grund jury system for crim-

inal indictments it is the prosecuting attorney who investigates the 

case, presents it to the grand jury and acts as their legal advisor. 

The problem seen by those opposing the grand jury is not that the pro-

secutor is doing all these things, but rather that he can do all of these 

functions with absolute immunity, free from all responsibilitjf\) hiding, 
28 as it were, behind the skirts of the grand jury. Indeed, those who 

would abolish the grand jury would have the prosecutor perform these 
29 same functions without the panel. Their assertion is that by having 

the prosecutor openly disclose the fact that he is charging an individual^ 
30 

he will be accountable by virtue of his public office. As a corollary 

to this agrument, grand jury opponents point out that the ease with which 

an indictment can be obtained from the pl<€|î >le panel may actually foster 

prosecutorial abuse. Not only will the politically ambitous prosecutor 

be able to further his own career, opponents say, but also conscientitous 

prosecutors under pressure to secure a quota of indictments will be tem-
+ h 3 1 pted. 

Other objections raised against the grand jury include that it is 

inefficient, expensive, cumbersome and duplicitous. Inefficiency, it 

is said, results from the inability of the grand jurors to comprehend 

their responsibilities and powers. ~ Duplicity results only where there 

has been an examining trial or preliminary hearing prior to indictment 

or presentationj but in those situations, opponents claim, the grand 

jury serves no function other than inefficient review of the prior de-
33 cision. The cost of a grand jury both in fees paid to the jurors and 

costs to the state in presenting cases is often argued as a point against 
34 J-tMua-

the system. The dal̂ - involved in the indictment process has led some 

otherwise neutral scholars to side with those who would abolish the grand 
5 131 
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jury. 

B. Arguments For Retaining The Grand Jury 

The major argument put forth by proponents of the grand jury system 

is based on history. Those in favor of the system point to the fact of 
36 

its endurance as evidence of its utility. The argument is that there 

are not that many unwarranted indictments, relatively speaking, and that 

this fact is proof that the grand jury is serving the function for which 37 it allegedly was designed. Without this historical safeguard, the ar-
p e n s c t w r i o w s g g 

gument goes, there would certainly be more unwarranted Hadic-tmettt^. 

In answer to the argument that the grand jury is nothing more than 

the prosecutor's "tool", advocates of the panel rely on surveys indicat-

ing that grand jurors take their responsibilities seriously and exercise 39 
their own, independent, judgment in the cases before them. While these 

articles do show grand jurors as independent arbiters, a question can be 

raised whether these surveys might not be self-serving. In addition, 

the latest published survey would indicate that the "average" grand juror 
is more dependent on the prosecutor has heretofore been shown. 40 

Another 'of the arguments advanced in favor of the grand jury is 
41 that it serves a valuable investigative function. In those states in 

which the grand jury can subpoena witnesses, hear testimony, and inves-
42 tigate on its own motion, proponents argued) the grand jury serves a 

function that no other agency can perform.^ As a corollary to this 

argument, proponents of the grand jury point out that the traditional 

and statutory rules of grand jury secrocy provide another benefit un-

obtainable from other investigatory bodies. That is, that the reputation 

and character of the person under investigation are protected from un-
44 

warranted deprecation. Another benefit of secrecy, it is said, is 

that the gr^nd jury will be more thorough than other investigatory 
6 1 3 ? 



bodies because witnesses, awttre of the secrecy provision, will be more 

apt to testify.^ 

Some advocates of the system point to the fact that the panel is 
46 

non-partisan as evidence of its objectivity and independence. This 

argument obviously is dependent upon the selection process in force in 

the particular state. Others point to the fact that it aids the prose-47 
cut ion in the case as proof of its utility. The final most common ar-

gument in favor of the grand jury is that it is the vital link between 48 
the public and the criminal justice system. 

The opponents of the grand jury system have gradually- obtained the 

upper hand. England has abolished the grand jury as have many states. 

No one particular argument has prompted this change, just as no one 

particular system has been adopted in place of the grand jury. Many 

approaches have been taken, with varying degrees of success. 

Ill 

Alternatives: Proposed And Attempted 

The widespread dissatisfaction with the grand jury as an indictment 

process gave rase to many suggested alternatives. Most of these alter-

natives have as their purpose the abolition of the grand jury system 

and replacement of it by some more logical system. A small number of 

the alternatives are refinements of the traditional system which seek 

to retain the benefits of the system while eliminating its defects. 

A. Alternatives In Effect 

1. prosecution On Information 

By far the most prevalent alternative to the grand jury has been 

the information. The information is a "written accusation of crime pre-

ferred by a public prosecuting officec without the intervention of a 

49 grand jury." At common law the information was used to charge 



misdemeanors0^ and this practice was carried over into the United States. 

The use of the information to charge felony offenses was the first 

alternative porposed by early reformers. Bentham himself advocated that 
52 

a professional prosecutor perform the function of the grand jury. Pro-

secution by information received its largest boost when England abolished 53 
the grand jury in 1933 and adopted an information system. The accep-

tance of the information grew rapidly and it has become the prevalent 

mode of accusation in this country.^ 

The information has the advantage of simplicity. It usually has 

been adopted upon a recognition that the grand jury was in reality a use-

less step in the accusation process and that the prosecutor would obtain 

the same result no matter whether he went to the grand jury for its "rubbc 55 
stamp" approval or swore out the accusation himself. Inherent in the 

abolition of the grand jury is the concession that it had failed to serve 

its traditional function - that is, to act as an independent buffer be-

tween the prosecutor and the accused citizen. The use of the information 

also has the value of relative speed. By no means is it the panacea to 

the ills of pre-trial delay, but it does at least cut out one step, a 

step that is oftentimes lengthy because theis are not always continuous 
, . . 5 6 grand jury sessions. 

The major disadvantage to the information is the fact that there is 

no obstacle to the vindictive prosecution of persons by an overly zealous 

prosecutor. Even as an ineffective body, it is argued, the grand jury's 
57 

mere presence was a deterrant to malicious accusations. Prosecutors 

also lament the passing of the grand jury because they lose a valuable 
+ i 5 8 discovery tool. 

2. Judic ial Inqu iry 

In an effort pjtj retain the investigatory powers inherent to the 



grand juries some states have turned to judicial inquisition. The most 
59 

famous of these schemes is the Michigan "one-man grand jury." The one-

man grand jury was propounded as more flexible, more responsible and more 

skilled than the traditional grand jury. 

The Michigan system was predicated on the filing of a complaint. 

Any person could file the complaint, and any judge could thereafter inves-

tigate. In his investigation the judge had the power to subj^oena witnesses, 

to question them, to punish by contempt those who did not cooperate, to 

grant immunity in exchange for testimony and to cause the arrest of persons 6 0 who the investigation revealed as a party guilty of a crime. The system 
61 

was quite openly called an "inquisition." 

Problems developed for the judicial inquisition rapidly and many 

continue to plague it to this day. One of the first major objections to 
the one-man grand jury was that it laid upon the judiciary a non—judicial 

function and thereby upset the balance between the differing branches of 
62 government. The Michigan Supreme Court rejected this objection and 

held that there was no improper encroachment by the judiciary on a function 
6 3 allocated to the executive branch of government. A second objection 

raised in opposition to the "one-man" system was that it, like accusation 
64 

by information, was subject to abuse by vindictive judges. No cases 

are to be found in answer to or in support of this objection. 

The objection of abuse may have been decided by the response to the 

most serious attack on the one-man grand jury system. The judicial inqui-

sition has twice been challenged in the Supreme Court on Due Process 

grounds and both times the Court has found that the system was consti— 65 
tutionally invalid. In _In Re_ 01 iver, t'he Court held that the use of 

the contempt power vested in judges sitting as one-man grand juries vio-

lated the Due Process right of the non-testifying witness because the 135 



investigation was carried out in secret and the witness was given no 
6 6 

opportunity to defend himself against the dontempt citation. In In 
6 7 Re Murchison, the Court held that the accused was denied Due Process 

when the same judge who conducted the inquisition later presided over the 
68 

trial of his case. These decisions stripped the one-man grand jury of 

two of its most essential elements, and its importance has accordingly 

declined to the point that its viability today as an alternative to the 

grand jury is almost r^gligible. 

3. Grand Jury Bypass 

In an effort to obtain the advantages of the information system and 

yet retain the "buffer" quality of the grand jury, some states have adop— 69 ted alternative methods for the accusation process. These systems allow 
70 

either indictment by grand jury or prosecution by information. An infor-

mation, however, may be filed only after a preliminary hearing in which 
there is a finding of probable cause for binding the defendant over for 

71 

trial. Under these systems the prosecutor has the option of seeking a 

grand jury indictment no matter what finding is made at the preliminary h • 7 2 hearing. 
These systems obviously try to retain all of the benefits tradition-

ally attributed to the grand jury. The grand jury's investigative func-

tion, if at all viable in the particular state, is retained through reten-

tion of a grand jury system. The "buffer" quality of the panel is retained 

either by retention of the grand jury or by the independent judicial de-

termination of probable cause. The system may, however, raise as many 

problems as it solves. 
The presence of a dual accusation system raises severe constitutional 

73 

problems. These problems stem from the fact that with two separate 

systems, each having different procedures, the accused persons will be po i , 3 6 



treated differently depending upon which system is used to accuse him. 

The first example of the inequity that is arguably generated by the exis-

tance of two systems is the situation in which a preliminary hearing has 

been held and a finding of no probable cause returned. In this fact situ-

ation two possible problems arise. The first Question is whether Due 

Process requires the prosecutor to disclose the evidence adduced and the 

finding made at the preliminary hearing to the grand jury from whom he 

later seeks an indictment. Faced with this fact situation, the California 

Supreme Court held that the prosecutor had to disclose the transcript of 
74 the preliminary hearing to the grand jury. The court, however, did 

not reach the constitutional issue, but based its decision on a California 
75 ^ y statute. Ds-Spi-Jig tha—f-ict th.>tr the California court was able to avoid 

the constitutional issue, the llssug still remains and may very well prove 

decisive of the grand jury bypass system. 

Another problem engendered by a finding of no probable cause in the 

preliminary hearing is thcit a question remains whether the prosecutor 

can nonetheless charge the offense by information based on an affirmative 

preliminary hearing finding on a separate but related offense. \Vhile logic 

would dictate against such an action, the avenue is open to the prosecutor 

who is willing to take on the constitutional arguments sure to be raised 
• +

 7 6 

against it. 

The second example of the possible constitutional deficiency in the 

grand jury bypass system arises when the prosecutor decides to proceed 

by indictment rather than information. In this situation the accused is 

allowed none of the protections inherent in the preliminary hearing/infor-

mation procedure and it could very well be that this fact will give rise 

to a violation of his constitutional rights; in the preliminary hearing 

the defendant has the right to be present, to confront and cross-examine 
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witnesses and to present evidence on his own behalf. None of these 

rights are obtained in the grand jury, however; and because the decision 
78 

to proceed before the grand jury rests with the prosecutor, these facts 

give rise to the different treatment of different persons for which there 

is seemingly no justification. 

4. Judicial Probable Cause 

An extension of the grand jury bypass alternative is the abolition 

of the grand jury coupled with the requirement that informations be filed 7 9 

only upon a judicial finding of probable cause. This alternative for-

sakes completely the investigatory function of the grand jury and replaces 

its "buffer" quality with a far more effective mechanism. This approach 

has yet to be implemented anywhere in full. 

5. State-wide Grand Juries 

State-wide grand juries are not really alternatives to the grand 

jury system, rather they represent an extension of the concept. Present-8 0 
ly some six states have adopted State Grand Jury Acts which are designed 

to combat complex, multi-county crime. Basically conceived of as a tool 

against organized crime, these state grand juries operate in much the same 

manner as traditional grand juries and therefore suffer many of the same 81 
infarmities and are subject to many of the same criticisms. 

IV 

The Texas Grand Jury And Its Incidents 

The requirement that all felonies be prosecuted on an indictment 82 

by the grand jury has been the law in Texas since its first constitution. 

The Constitutions of 1845, 1861, 1866 and 1869 all contained a provision 

which read: "... and no person shall be holden to answer for any criminal 83 

charge but on indictment or information ..." Although this language on 

its face would seem to allow prosecution by either method, Texas apparently 
12 !3R 



followed the common law system from 1845 to 1856 and allowed prosecution 
84 of felonies on indictment only. In 1857 Texas adopted the Code of Crim-

85 86 inal Procedure and Articles 390 and 391 codified the common law rule. 

With the Constitution of 1876 the requirement that felonies proceed by 
8 7 

indictment was made a constitutional mandate in Article I, section 10. 

The grand jury requirement presently reads: "... and no person shall be 

held to answer for a criminal offense, unless upon an indictment of a 

grand jury, except in cases in which punishment is by fine or imprisonrnent, 88 otherwise than in the penitentiary ..." This requirement was carried 
89 

over into both the 1925 and the 1965 Codes of Criminal Procedure. As 

part of the constitution, Section 10 cannot be altered except by amendment. 

No attempt has been made to alter this provision by amendment. Indeed 

in the Texas Constitutional Convention of 1974 no proposals were submitted 

with respect to Section 10. The failure of the 1974 convention to alter 

Section 10, however, was not due to oversight or indifference. The con-

vention was powerless to alter any part of Article I because the amend-f ment establishing the convention spec ifically^xempted the Bill of Rights 

f i, 9 1 irom change. 

Although there has been no constitutional atleration of the grand 

jury requirement, the legislature has made it possible for the consti-

tutional provision to be waived. In 1971 the legislature added Article 
92 

1.141 to the Code of Criminal Procedure. ** This article provides that 

the accused, if represented by counsel, can voluntarily waive indictment 

either in writing or by statement in open court and be charged by infor-93 mation except that indictment cannot be waived in capital offenses. 
94 

This provision has been held to be constitutional and has been held to 

dismiss^with the requirement of a sworn complaint as the basis of an in-
formation.9^ 
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With the one exception of waiver, then, the indictment is a pre-

requisite to all felony charges in this state and the functioning or mal-

functioning of the grand jury system and its correlaries is of vital con-

cern to all involved with the criminal justice system in Texas. 

A. Grand Jury 

The mode of selection of grand jurors, rules for the panel's opera-

tion and the powers and duties of the jury are governed by the Coed of 

Criminal Procedure. These rules have not been often changed although 

they have been often challenged. 

1. Selection of the Grand Jury 

Texas selects grand jurors through a process commonly called the 

"Commissioner method." Although the "Commissioner method" is more than 

a century old, it was not Texas' original selection method. Under the 

1857 Code of Criminal Procedure the grand jurors were selected by the 

County Court which was comprised of the "Chief Justice" of that court and 
96 the County Commissioners. This court was instructed to select not less 

97 than fifteen nor more than twenty persons of good moral character and 
98 intellegence from the entire county. Most interestingly the County 

Court was specifically instructed to select grand jurors as nearly as 
99 

possible from different parts of the couhty and was further instructed 

to so regulate service on the grand jury that "such service may be equally 

divided among the (qualified) citizens of the county This pro-

vision for equal service was not carried forward when the Code of Criminal 

Procedure was amended in 1876 to establish the current"Commission's method. 
The 1876 amendments were carried over in the 1925 Code of Criminal 

102 
Procedure and appear in substantially the same form in the present 

103 

code. The starting point for the selection of a grand jury under the 

present rules is the appointment of "jury commissioners" by the district 14 * Mf\ 



1 0 4 judge. The judge may appoint any person to the body of not less than 

three nor more than five commissioners, subject only to the restriction 

that they be intelligent, able to read and write, qualified jurors, from 

different portions of the county, have no jury suit pending in the court 

and not have served as commissioner in the same year. 1^ These commission-

ers then meet in private and without intrusion to select not less than 
106 

fifteen nor more than twenty persons to serve as grand jurors. In 

order to qualify as a grand juror a person must be a citzen of the state 

and county, be of sound mind and good moral character, be able to read and 

write, not have been convicted or indicted of any felony, and not have 107 been legally accused of theft. In selecting grand jurors the Commission 
108 is directed to select them from different protion of the county. The 

grand juror's names are placed in sealed envelopes and when a jury is to 
109 

be paneled the envelopes are opened and the jurors summoned. Before 

being impaneled, the jury is questioned individually by the judge as to 

their qualifications ( the questions are dictated by the statute)11^ and 

may at that time be challenged by any person.111 As soon as twelve people 112 have been sworn the jury is impaneled and begins its work. In the case 

of less than twelve persons present or qualified, the district judge him-
113 

self may summon more jurors of his own choosing. 

2• Operation of the Grand Jury 114 
After the jurors are sworn and impaneled and bailiffs appointed 

the grand jury begins its work of inquiring "into all offenses liable to 

indictment of which any member may have knowledge, or of which they shall 
be informed by the attorney representing the state, or any other credible 

115 

person." There are no provisions for grand jury "investigations" just 

as there are no provisions for the hiring of outside assistance. The 

grand jury is limited to inquiry into indictable offenses, i.e. felonies; 1 5 



and is further limited by the fact that no resources are provided to ac-
116 complish this task. The grand jury does possess subpoena power and 

117 
thereby may call and interrogate witnesses but there are no provisions 

which would allow them to do any more than this. The attorney for the 

state is the only person outside of the grand jury and their subp^ene)! 118 witnesses who may attend their sessions. The prosecutor functions in 

a dual role with respect to the panel. On the one hand he is their legal 
119 advisor while on the other he is the person who most often presents 

cases to them and questions witnesses.120 The prosecutor is also charged 
121 

with the duty of preparing the indictments voted out by the panel. The 

prosecutor's involvement with the grand jury, then^is substantial^and^more-

over all of his contact with the panel is secret. / 

Objections to the Texas Grand Jury 

It is this fact of secrecy that has, thus far, precluded effective 

attack on the Texas grand jury system on the ground that it is in reality 

an arm of the prosecution. A recent survey of the Harris county grand jury, 122 

however, has provided valuable data upon which to base such an argument. 

That survey, admittedly not comprehensive or extensive enough to form the 

basis for an informed judgment, does reveal certain characteristics that 

when coupled with the prosecutor's involvement in the grand jury proceedings 

tend to dispel the notion that the grand jury in Texas^erves any real func-

tion. Some ofthe most significant findings of Dr. Carp's survey werethat 

the average grand juror was better educated, more highly employed and more 123 highly paid than the average county resident. This data supports fact-
124 

ually what has long been hinted at indirectly - grand jurors are chosen 

from the community leaders rather than from the community as a whole. In-

deed, because the "commissioner" selection process is based on social, po-

litical and personal relationships it could hardly be otherwise. Graphically 
is 142 



elude much of the population. Indeed, the chart above depicts the maxi-

mum spread that could be obtained, because it show, each commissioner se-

lecting grand jurors independently of the other. The minimum spread would 

occur when each grand juror selected had to be known to each commissioner. 

The small number of people that would be selected out of the entire county 

is vividly illustrated by the fact that the chart indicates so many per-

sonal relationships that it is almost totally filled in. In practice, the 

spread achieved by the selection process probably lies somewhere in between 
17i43 



these two models. 

When another fact is added to the model it begins to take on di-

mensions not contemplated by the proponents of the grand jury. That fact 

is that both the commissioners and the grand jurors are selected from the 

social, and economic and political group that includes the prosecuting 

attorney. It would seem a fair assumption that the district attorney of 

a county, because of his office and because his is an elective office, 

would be in the same social circles and have acquaintance; with the same 

people as the district judge. There certainly is nothing inherently wrong 

in this and it is probably a good thing for our district attorneys to as-

sociate personally with the social, economic and political leaders in the 

community. This fact, however, points up a serious deficiency in the 

Texas grand jury selection process. Represented graphically this group 

from M'hich we select grand jurors would relate to the whole of the county 

in the following fashions 

is 144 



The impact of this selection system that draws upon a certain class of 

persons is subtle and easily overlooked. The principle effect of this 

somewhat jaded selection process is to impair or destroy the grand jury's 

independence. If the grand jury is a group of people who have had social 

and political contacts with the prosecutor it is hard to believe that 

they could be as independent as a randomly selected panel. In constitut-

ional terms the Texas grand jury selection process denies the defendant 

his equal protection and due process rights as secured by the Texas and 

United States constitutions. By impairing or destroying the independence 

of the grand jury and by systematically excluding a certain class of ci-

tizens - those who are not socially or politically active — the selection 

method deprives the accused of the process of law due him under the con-

stitution. Also, because it is limited to a particular class, the sel-

ection process sets up a system wherein a member of a different class 

could receive different treatment solely because he belongs to that differ-

ent class. For instance, if the leading political party is the Democratic 

p^rty and the selection process proceeds on political acquaintances, a 

public official who is a Republican and who is charged with an offense in 

office could Tery well have viable Equal Protection claims. 

Another issue created by the selection process in use in Texas is that 

the fact that only a small group is used in the selection places the pro-

secutor in the middle of the grand jury process rather than outside of it. 

Ideally the prosecutor functions as an ancilliary to the indictment pro-

cess, he only has contact with the panel at its sessions. He is not sup-

posed to be involved in the selection of the commissioners or in the jury 

selection. 

145 
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Given the fact, however, that everyone in the entire process is from 

the same class, the relationships of the parties change. The prosecutor 

then becomes the common denominator, he is the only party involved in the 

process from start to finish. Neither the judge nor the commissioners 

hove any involvement in the operation of the grand jury and the grand 

jurors have no involvement in their selection. The relationship, taking 

into account the in-formal relationships, then looks like thisj 

21 



The prosecutor, by virtue of being the common denominator, has become the 

hub of the wheel, it is he alone who can now influence the whole of the 

process. It would seem fruitless is light of this system to argue that 

the grand jury retains any true independence. 

The situation depicted above is not theoretical nor is it unreasonable. 

In one unreported case the prosecutor testified that the district judge 

had, on occasion, contacted him prior to the selection of jury commission-
125 

ers concerning the selection of a particular commissioner. The pro-

secutor went on to say that in this particular case he was personally ac-

quainted with all of the jury commissioners and that one of those commis-

sioners had contacted him after he was selected but before the grand jurors 

126 

were chosen. Of the grand jurors ultimately selected, the prosecutor 

testified that he was personally acquainted with eleven out of the twelve 



1 2 7 prior to their selection. 

The grund jury system in Texas, then, is subject to all of the tradi-

tional attacks made on grand juries as well as specialized attack based 

on the selection process used. Change of this system cannot, however, be 
, 1 1/ 

piecemeal^ it must encompass change in the correlative examining trial and 

court of inquiry systems. 

B. Examining Trial 

The "examining trial" is the Texas version of the jsrel iminary hearing. 128 It is convened at the insistance of the accused and its stated purpose 
129 

is to "examine into the truth of the accusation made ...." The proce-

dures involved and the unstated purposes of the examining trial make it 

a confusing and anamolous part of the Texas criminal justice system. 

1. Operation And Procedures 

An examining trial may be had before any "magistrate" as that term 130 is defined in the Code of Criminal Procedure, but are most often held 

in justice courts. The defendant has a right to an examining trial any-
131 time between arrest and indictment but when an indictment is obtained 

132 
the right to an examining trial ceases. This is true even if the de-

fendant has previously demanded an examining trial or if for some reason 133 
the trial is continued or postponed. The control over the choice to 

have an examining trial is therefore divided; the defendant has a right 

to one but he must affirmatively demand it. The prosecutor, on the other 

hand, can cut off that right at any time by securing an indictment. 

At the trial the magistrate is obliged to warn the defendant that 

he need not make any statements and that any statements made can be used 

against h i m . 1 ^ The defendant can at that time make a voluntary state-

ment, 1^ this statement need not be sworn, ̂ ^ n o ^ are there any provisions 

forthe cross examination of the defendant. This statement cannot be given 
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1 2 7 after there is testimony from other witnesses. The witnesses in an ex-

amining trial can be required to attend and they can be examined by the 

counsel for the accused or the accused and the State's attorney or, in 
137 his absence, the magistrate. Witnesses to the examining trial can be 

138 placed under the rule and the same rules of evidence that govern a 
139 final trial are in effect. All testimony of the witnesses is reduced 

140 to writing, usually in the form of a statement of facts. At the con-
141 elusion of the examining trial the "judge" commits the defendant to 

jail, discharges him or admits him to bail "as the law and the facts of 
142 

the case require." 

S. The Examining Trial In Practice 

The most notable facet of the examining trial, for the purposes of 

this discussion, is that it applies only to defendants who have been ar-

rested and are awaiting indictment. The sole function of the examining 

trial under the statutes is to determine the propriety of holding the ac-

cused in jail or under bond until an indictment is secured. The examining 

trial has no bearing on the prosecutor's decision to seek an indictment 

because he may seek an indictment no matter what the finding of the examin-

ing court may be. The examining trial likewise doss not effect the grand 

jury's deliberations on the defendant's case because unless the prosecutor 

brings it up there is no way the grand jury could be aware of the fact 

of an examining trial. The examining trial, then, is a purely ancilliary 

proceeding with respect to the grand jury. Moreover, the examining trial 

may be an ancilliary proceeding with respect torthe entire criminal jus-

tice system in light of its unstated purposes and its inherent dangers. 

The choice presented to counsel for the accused whether to demand 

an examining trial or not is a difficult one. He runs the risk of damag-

ing his case as well us the risk of angering the prosecutor and Can only 
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gain a hollow victory at best. When the defence counsel faces the de-

cision of whether or not to demand an examining trial he must concede 

that at best it will allow his client to get out of jail for a short per-

iod of time. It is unlikely that the evidence adduced at the examining 

trial would cause the prosecutor to change his decision to prosecute so 

that even if the best result were obtained at the examining trial the de-

fendant is almost certainly going to be indicted and re-arrested. Some 

small advantage might result when the defendant is later arraigned in 

that his attorney can plead for a lower bail based on the fact that the 

defendant did not flee when the examining court discharged him. 

Against this minimal advantage counsel for the defense must weigh 

several negative aspects. Not the least of these negative factors is the 

fact that prosecutors with heavy caseloads will not look favorably on the 

attorney who forces them to spend time in an almost meaningless hearing. 

"While certainly this consideration should not control a defense attorney's 

decision to demand an examining trial, it is one which, given the realities 

of a criminal defense practice, he should be aware of and one of which 

he should inform his client (who may be looking down the road to plea 

bargaining.) 

A more important consideration in the defense attorney's decision 

should be an analysis of the practicalities involved. If the defendant's 

counsel has already realized that possible benefit of a favorable finding 

is temporary and inconclusive, he must then decide if some other purpose 

may be served by proceeding with the examining trial. Normally the un-

stated purpose in demanding the hearing is that it will serve as a dis-

covery tool. As a discovery tool, however, the examining trial has several 

weaknesses and several dangers. One theoretical weakness is that the Code 

of Criminal Procedure does not specifically require the State to attend 
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the examining trial or to produce evidence. Indeed the Code makes a 

specific provision for the questioning of the witnesses by the magistrate 

in the absence of a State's a t t o r n e y . T h i s weakness, however, is only 

theoretical for three reasons. First, this proceeding is a criminal one 

in which the state is attempting to restrain the defendant of his liberty 

and therefore the burden of proof should rest on the State and a failure 

by the State to attend and present evidence should result in the defend-

ant's release. Second, it seems very likely that any magistrate before 

whom an examining trial is scheduled would take a very dim view of the 

State's non-attendance. Finally, the Code itself seems to implicitly re-

cognize the fact that the state must attendbecause it provided that the 

statement of facts from the trial shall be authenticated by both the State 
144 

and the defense. 

Another weakness is that there are severe problems concerning the 

quantity and quality of evidence required to justify ths magistrate's 

decision to hold the defendant in jail or on bond. One major problem 

stems from the fact that most of these proceedings take place in justice 

court and justices of the peace do not usually have very extensive back-

grounds in law. Y.hile the Justice Court Training Center conducts yearly 145 seminars and has published a very helpful handbook, justices of the 

peace remain, on the whole, less trained and informed on the rules of 
146 

evidence that by statute govern an examining trial than the attorneys 

appearing beforethem. A corollary to the problem of untrained justices 

is the fact that not even trained legal minds can be sure of what amount 

of evidence is necessary to bind the defendant over to the grand jury. 
The statute requires only that the case be decided "as the law and facts 
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may require." This provision certainly falls short of a requirement 

that a prima facie case be put on and probably means, as one commentator 2 5 



suggests, that the State has the burden of showing "'probable cause' to 

believe that an offense has been committed and that the defendant has 

such a connection with the crime that a grand jury is likely to return 
148 

an indictment." In practice, counsel for the defense should realize 

that it will probably be the likelihood of grand jury indictment that will 

guide the examining magistrate in not only deciding the case but also in 

ruling on the evidence. 

Take, for example, a rape prosecution in which the defendant had de-

manded an examining trial and the prosecutor has for some reason yet to 

secure an indictment. At the examining trial the prosecutor, because he 

wishes to protect the victim or his case (or both) introduces only the 

testimony of the investigating officer and his written report which con-

tains the statements the victim made to him. Defendant's counsel would, 

of course, object to the hearsay and would object to a ruling based on 

that evidence. The magistrate, however, knows full well that the grand 

jury, unconstrained by the rules of evidence, can and will indict on the 

basis of this evidence alone. lie also knows that the prosecution will 

produce competent evidence at the final trial and that the defense at-

torney can renew his hearsay objection to the officer's testimony and 

written report at the final trial. Faced with this dilemma the magistrate 

will very probably admit the testimony and use it as a basis for finding 

probable cause although he may take an indirect swipe at the prosecutor's 

office by setting a low bail or reducing the present bail. 

Given these consideration, then, the defense attorney's principle 

reason for demanding an examining trial is reduced to attempting to get 

a preview of the evidence against his client. But even a decision based 

on this ground is fraught with strategic dangers. First, this purpose is 

known to the prosecutor and he will seek to thwart it through manuvers 
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like the one outlined in the example above. Even if the prosecutor de-

cides to "open up" he is not usually unhappy about it because he has the 

opportunity to make a record and preserve testimony while the events in 

cuestion are still fresh in the witnesses' minds. The defense attorney 

on the other hand will lose whatever value delay might have had in the 

case. For example, if identification is an issue in the case, the de-

manding of an examining trial will negate any chance of lapsed or hazy 

memory when a final trial is finally had. 

In summary, then, the examining trial may once have served a vital 

function when grand juries met less frequently than today and accused 

citizens faced long periods of incarceration between arrest and indictment. 

That function, however, has long since ceased and with it has gone the 

vitality of the examining trial. Even as a discovery device the procedure 

contains so many pitfalls that it is useful in only the exceptional case. 

C. Court Of Inquiry 

The court of inquiry is the Texas version of the judicial inquisition. 

It is a seldom used procedure about which little has been written. Basi-

cally the statyte provides that any district or county judge, acting as 

a magistrate, can summon and examine witnesses whenever he has "good cause 

to believe that an offense has been committed against the laws of this 

S t a t e . T h i s power used to be vested in justices of the peace"^0 but 

was conferred on district judges in 1965 and on both district and county 
151 judges in 1967. 

The court of inquiry is most often used to investigate misconduct 

by political or governmental officers. Because these proceedings, by 
. . . 152 

law, must be public they have the capacity to become spectacles rather 

than judicial proceedings and the question can be raised whether they 

serve political ends rather than judicial ones. Also because the rules 
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of evidence do not apply to courts of inquiry and because the judge 

has the capacity to compel written or oral testimony by use of contempt 

power,^^ courts of inquiry also have the potential to seriously harm the 

reputation of the person under investigation. 

One commentator, in praising the court of inquiry, stated that the 

proceeding served a valuable function as an investigatory tool and point-

ed to the specific example of a court of inquiry into the Harris County 
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Probate Court. In that article the author countered the claim that 

the court of inquiry has potential for abuse by pointing out that every 

procedure in the criminal justice system has a potential for abuse. The 

author also pointed out that the court of inquiry was an investigative 

procedure not an accusatory one and that, therefore, the protections 

given defendants in criminal cases did not attach. Conspicuously absent 

from this commentary on the Harris County court of inquiry was a notation 

of why the investigation was conducted in open court rather than through 

other non-judicial means. In that case it was the district attorney who 

requested the court of inquiry and no insight is given as to why his own 

investigation might have been inadequate. Absent these facts it appears 

that "politics" could have been the motivating factor in that court of 

inquiry. The possibility of politically motivated investigations makes 

the court of inquiry an unattractive investigative device. 

V 

Proposals 

The grand jury today bears little resemblance to the institution 

envisioned by the drafters of the Constitution. A revision of the system 

by whicATexas accuses citizens of crimes is long overdue, but before any 

revision is attempted a review of the objectives of that system must be 

made . js. h 
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It should be generally conceded that the primary investigative force 

in our present criminal justice system is the prosecutor, working with 

law enforcement. The State's attorney is better trained, better equipped 

and better financed to investigate crimes than any other body. Concurrent 

with this concession, however, should be the realization that this allo-

cation of investigatory power concentrates great power in one office and 

carries with it the potential for abuse, both intentional and unintentional, 

Therefore, some sort of check and balance is needed^ some institution cap-

able of performing the traditional function of the grand jury is necessary 

to stand as a shield between the accused and the prosecutor. In the case 

of persons already arrested such a shield exists today in the examining 

trial, but that institution because it suffers its own infermities may be 

just as ineffective as the grand jury. In the case of persons not under 

arrest, only the ineffective grand jury stands between the accused and the 

ambitous or mistaken prosecutor — in reality no protection at all. In 

this regard then any revision of the accusatory system must contemplate 

the creation of an effective check on prosecutorial abuse of the investi-

power. 

Another consideration that should weigh heavily in the decision to 

revise this phase of the criminal process is the effect revision will have 

on the time lag between arrest and trial. As the system stands today, the 

porsecutor is not required to prepare a complete case until final trial 

because neither the examining trial nor the grand jury process requires 

completeness or careful preparation. The workload of the prosecutor's 

office is certainly burdensome and any revision must certainly take this 

fact into account. Ey the same token, however, because the prosecution 

is the party upon whom the burden is place a revision of the accusatory 

process that did not attempt to set up a framework that encouraged and 155 29 



rewarded early and complete preparation of the case would be incomplete. 

Ajnother consideration that should accompany any attempt to revise 

the manner in which crimes are charged is that some crimes are by their 

nature political and that the process for investigating and charging these 

acts must be designed to prevent abuse. 

The final consideration in the revision of the grand jury system 

is the fact that it is a constitutional guarantee and that complete change 

will require a constitutional amendment. Amendment of the constitution 

is not always easy — especially in this case where it is the bill of rights 

but it should be conceded that it is necessary and that the effort and ex-

pense would be well spent. It should also be realized that the amendment 

process will be time consuming and that some legislative revision of exist-

ing statutes in the interim will help promote public understanding and will 

at the same time, accomplish some of the goals sought by final revision. 

The best method, then, would be a phased program, one that would accomplish 

the most change as soon as possible while at the same time allowing full 

discussion and study of the ultimate revision. 

A. Phase I_ 

The first step proposed is one designed to give the grand jury more 

information. Hopefully, with more information the grand jury will be able 

to at least be more independent than it is now. To that end it is pro-

posed that the Code of Criminal Procedure be amended to require that if 

an examining trial is held the record or statement of facts of that hear-

ing must be delivered to the grand jury for their consideration in their 

decision whether to indict. This measure is necessarily a stop-gap one 

and will benefit only those defendants who demand examining trials and who 

are fortunate enough to receive one before the prosecutor seeks an indict-

ment. j- „ 156 
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B. Phase II 

Phase II is also a revision of the Code of Criminal Procedure and, 

like Phase I, should be adopted regardless of whether the subsequent 

measures are adopted. This proposal would significantly alter ther op-

eration of the examining trial. 

First, the examining trial should be held before a judge trained in 

the law, therefore Article 16.01 of the Code of Criminal Procedure should 

be amended to require that an examining trial be held before a district 

judge or a judge of a county court at law. Second, and of equal impor-

tance, the examining trial should not be cut off by the fact of an indict-

meDt^"^herefore Article 16.01 should also be amended to provide that the « 

demand for an examining trial must be made before indictment but that once 

demand is properly made no indictment may be sought until the examining 

trial has been concluded. To avoid delay tactics, Article 16.02 should 

also be amended to provided that the examining trial shall begin no later 

than fourteen days after demand and that continuances shall not be granted. 

Article 16.14 providing for postponement after the examining trial has be-

gun should be, retained to deal with those situations when postponement is 

in the interests of justice rather than a delay tactic. 

As a final provision, the standard of proof in an examining trial 

should be standardized and made more understandable. Article 16.17 should 

be an;ended to provide that the State is required to put on evidence suf-

ficient to convince the judge that there is probable cause to believe 

that a felony has been committed and that the defendant committed it. 

C. Phase III 

As the final step in the revision of the accusatory system this phase 

will involve the most substantial change. First the constitutional pro-

blem must be resolved. Article I, Section 10 should be amended so that 
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the provision relating to indictment would read much like the prior con-

stitutions had, that is: "... and no person shall be held to answer for 

a criminal offense, unless upon an indictment of a grand jury or an infor-

mation." The Code of Criminal Procedure should then be amended to pro-

vide that all felonies shall be charged by information except those fel-

onies contained in Chapter 8 of the Penal Code which shall not be charged 

except Uj/on an indictment by a grand jury. Chaper 8 of the Penal Code 

deals with offenses by public officials and the political nature of these 

crimes requires that the investigation and accusations of these crimes 

be taken out of the hands of an elected official. 

In order to implement this limited grand jury process the Code of 

Criminal Procedure should also be amended to provide that whenever any 

person files a complaint alleging a crime proscribed by Chapter 8 of the 

Penal Code with a district judge, he shall then proceed to impanel a 

grand jury. He shall first cause the county clerk and the sheriff to 

select, from the jury wheel, twenty names at random and shall cause the 

sheriff to summon these persons to appear before the court. The judge 

shall then proceed to question the prospective grand jurors by written 

questions. He shall ask them if they are citizens of the State and county, 

whether they are qualified to vote under the Constitution and laws of this 

state, whether they can read and write, whether any of them are under in-

dictment or legal accusation for any felony or for a theft, and whether 

any of them have ever been convicted of a felony. If any prospective 

juror answers any of these questions in the af^eY^iative he shall be dis-

qualified from service on the grand jury. The judge shall further include 

in the questionaire questions which inquire whether any prospective juror 

has ever held an elective office in the national, state, county or city 

governments and whether any juror has ever made a sworn complaint alleging 
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any of the offenses described in Chapter 8 of the Penal Code and whether 

any juror is currently employed by the national, state, county or city 

governments. An affirmative answer to any of these question shall like-

wise cause disqualification of a prospective juror. After the prospec-

tive jurors have written their answers to these questions the answers 

shall be delivered to the judge who will then take out those sheets upon 

which affirmative answers appear. If less than fifteen prospective jurors 

remain the judge shall cause the county clerk and the sheriff to call ten 

more prospective jurors in the same manner and they shall be questioned in 

the same manner. As soon as fifteen prospective jurors have bee qualified 

the clerk of the court shall write their names on slips of paper and shall 

place these names in a container and they will be well shaken. The judge 

shall then draw twelve slips of paper and announce the names of the per-

sons theron. These persons shall compose the grand jury. 

The judge shall then administer the oath to the grand jury and charge 

them that it shall be their duty to investigate and inquire into the truth 

of the complaint. The judge, at that time, shall also appoint a foreman. 

The judge shaj.1 also inform the grand jury that they may employ an investi-

gator at a compensation set by law and that they may direct any legal ques-

tions to the court but that such questions shall be in writing and his 

answers shall also be in writing. He shall also inform the grand jury of 

the name of the person under investigation and advise the grand jury that 

this jierson and his counsel as well as the state's attorney have the right 

to be present anytime that the grand jury receives evidence but that all 

of the deliberations of the grand jury shall be made in private outside 

the presence of the state's attorney and the accused and his counsel. He 

shall also inform them that their deliberations are to be secret and that 

they may not devulge any information to anyone so long as the grand jury 



remains in session. 

The grand jury shall then retire to begin its duties. It may summon 

witnesses and question them, except that the state's attorney and counsel 

for the accused shall also be able to question the witnesses. The rules 

of evidence shall not apply and neither the State nor the accused may 

summon witnesses. The grand jury shall also receive written reports from 

its investigator. These reports shall be read to the grand jury in the 

presence of the state's attorney and the accused and his counsel and a 

copy shall be delivered to the grand jury. After the grand jury has 

completed its investigation it shall so report to the judge. The judge 

shall then instruct the grand jury that they are to retire and deliberate. 

He shall also instruct them that if they find that there is probable cause 

to believe that a felony has been committed and that the accused committed 

it they are to vote a "true bill" otherwise they shall vote a "no-bill." 

If the jury votes a "true bill" the judge shall direct the state's attorney 

to draw an indictment for the signature of the grand jurors. 

This proposal of a specialized grand jury will require a re-writing of 

all of Chapter^ Nineteen and Twenty of the Code of Criminal Procedure be-

cause it involves not only a change in the method of selecting grand jurors, 

but it also changes the method in which the grand jury would operate. Be-

cause this specialized grand jury would have broad powers of investigation 

and the resources to use them the need for courts of inquiry would be ob-

viated and, therefore, Chapter Fifty-two of the Code should be repealed. 

The constitutional amendment prescribing that all other felonies 

be charged by information after an examining trial would also obviate the 

need for the defendant to demand the preliminary hearing and that provision, 

therefore, should be repealed. The Code of Criminal Procedure would need 

to be amended to provide that the examining trial would be held no later 
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than fourteen days after the filing of an information rather than after 

demand. 

CONCLUSION 

This paper is a necessarily brief and incomplete proposal for the 

change in the manner by which this State charges crimes. Phase III of 

this proposal would involve more study and comprehensive change than the 

few salient points outlined above. The concept, however, is an important 

one and one that nseds to be implemented. It would not only serve the 

traditional standing between the citizen and the prosecutor but it should 

also speed up the pre—trial procedures in that the prosecutor will be, 

of necessity, required to fully prepare his case for the examining trial. 

Once fully prepared the prosecutor will be less inclined to agree to delay 

and will be more/ready to begin plea bargaining procedures at an early date. 

The concept will also cause the defense to prepare its case and will allow 

more meaningful discovery than is now available. The defense, therefore, 

having already p ropared and having already seen the evidence against the 

defendant, will also be in a posture to begin plea bargaining. The phased 

process for implementing the concept will allow a transition period for ex-

periment, constructive criticism, modification and time in which crowded 

dockets can be reduced in preparation for the new, speedier process. The 

concept, by its very nature, involves substantial change but it is change 

that would benefit both prosecutors and defendants, courts, and law-

enforcement officials. 
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Selection Of Grand Juries: Theory and Practice, 29 Tex. L. Rev. (l95l). 

23. Jefferson extolled the virtues of an independent accusatory and in 

vestigative body in denouncing the reporting of crimes by custom officials to 

their superiors rather than to the grand jury. VII The Works of Thomas Jeffe 

316-318 (ed. P. Ford 1904). 

24. The Complete Jefferson a t 1 2 8 ( S. padoner ed. 1943). 

25. See e.g., Vhyte, I_s the Grand Jury Necessary?, 45 Va. L. Rev. 461 

at 483-84 (1959). 
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26. Id. 

27. See e.g., Johnston, The Grand Jury - Frosecutorial Abuse Of The 

Indictment Frocess, 65 J. Crim. L. & P. C. 157 at 168 (1974); and Whyte, Is 

The Grand Jury Necessary?, 45 Va. L. Rev. 461 at 488 (1959). 

28. Id_. at 160-1. 

29. Bentham himself advocated charging by informatioh filed by professional 

prosecutors. 2 The Works of Jeremy Bentham (Amer. Ed. John Bowring ed. 1962) 

at 171. Prosecution by information is the alternative most chosen by those 

states which have abolished the grand jury. A dual system in which the prose 

cutor can proceed by information or indictment at his option raises severe 

Due Process and Equal Protection questions. See, Alexander and Partman, Grar 

Jury Indictment Versus Prosecution B^ Information — An Equal Protection — Due 

Prosess Issue, 25 Hastings L. J. 997 (1974). See also, notes , 

infra, and text accompanying. 

30. See e.g., Whyte, lj= The Grand Jury Necessary?, 45 Va. L. Rev. 461 

at 486 (1959). 

31. See e.g., Johnston, The Grand Jury, Prosecutorial Abuse Of the 

Indictment Process, 65 J. Crim. L. & P. S. 157 at 161 (1974); and Shannon, 

The Grand Jury: True Tribunal of the People Or Administrative Agency of the 

Prosecutor, 2 N.M. L. Rev. 141 at 166 (1972). 

32. Whyte, Is The Grand Jury Necessary?, 45 Va. L. Rev. 461 at 4G8 (1959). 

33. Id. 

34. Mr. Younger records an 1833 letter in the London Times calling 

for a "pariimentary inquiry into the exorbitant expenses of the juries." 

R. Younger, The People' s Panel at 57(1963). See also, Whyte, Ijs The Grand Jilry 

Necessary^, 45 Va. L. Rev. 461 at 488 (1959). 
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35. See, e.g., L. Katz, Justice Is The Crime at 11-17 (1972). 

36. See, e.g., Voorlus, Note On The History In New York State Of The 

lowers Of Grand Juries, 26 Albany L. Rev. 1 at 11 (1962); WicIcersham, The Grai[xd 

Jury; Weapon Against Crime And Corrupt ion, 51 A. B. A. J. 1157 (1965); and 

Brown, Ten Resons Why The Grand Jury In New York Should Be Retained and 

Strengthened, 22 The Rec. 471 (1967). 

37. Even those proponents who agree that the grand jury did not begin a 

a shield against arbitral government prosecution (see notes $ v5~ , supra 

and text accompanying) do not concede that the system is not an historical 

safeguard. Rather, they say, the system, no matter what its beginnings, ev-

olved into the protective device known to our law. See, e.g., Law Student 

Research Council, Survey Of The Grand Jury System, 3 Portia L. Rev. 70 at 77 

(1967). 

38. See, e.g., White, In Defense Of The Grand Jury, 25 Pa. B. A. Q. 260 

(1954). 

39. See, e.g., Gilbar, The Grand Jury Looks At Itself, 45 Fla. B. J. 57 

(1971); Rawson, A Layman Looks At The Grand Jury, 4 Wis. Res. L. Rev. 19 (l95i 

40. See, Carp, The Harris County Grand Jury - A Case Study, 12 Hous. L. 

Rev. 90 (1974). A fine review of the actions of a particular grand jury, thi:; 

article ends with the conclusion that more data is required. Amazingly, there 

is little objective data on the workings of the grand jury despite the volume 

of writings on the subject. 

41. See, e.g., Whyte, _I_s the Grand Jury Necessary*?, 45 Va. L. Rev. 461 

at 486-7 (1959). 

42. The scope of a grand jury's duties differ from state to state and 

therefore the investigatory powers of grand juries also vary. For a chart of 
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powers of the grand juries in the various states: see, Van Dyke, The Grand 

Jury; Representative or Elite, 28 Hastings L. Rev. 37 at 03-71 (1876). 

43. See, e.g., Brown, Ten Reasons Why The Grand Jury In New York Shoul 

Be Retained And Strengthened, 22 Rec. 471 at 474 (1967). 

44. Whyte, Is The Grand Jury Necessary, 45 Va. L. Rev. 461 at 487 (1959) 

45. Id. 

46. Brown, Ten Reasons Why The Grand Jury In New York Should Be Retain 

And Strengthened, 22 Rec. 471 at 472-3 (1967). 

47. White, In Defense Of The Grand Jury, 25 Pa. B. A. Q. 261 at 262-4 

(1954). In an amazingly candid article Mr. White, then U.S. Attorney for the 

Eastern District of Pennsylvania, said that in reality the grand jury proceed^ 

ing was a trial and that the grand jury in returning a true bill was making a 

finding of guilty. Mr. White also noted that grand jury proceedings gave the 

prosecutor a chance to preserve testimony. Mr. White's remarks, if anything, 

seem to say clearly that for him the grand jury was either a prosecutor's "to 

in which the doubtful case could be test flown or a prosecutor's discovery 

device. In all Mr. White presented an imperfect defence of the system. See 

also, Whyte, Is the Grand Jury Necessary, 45 Va. L. Rev. 461 and 486 (1959). 

48. See, e.g., Brown, Ten Reasons Why The Grand Jury In New York Shoul 

Be Retained and Strengthened, 22 Rec. 471 at 472 (1967). 

49. 27 Am. Jur. Indictments and Informations § 4 (1940). 

50. 1 Stephen, History of the Criminal Law of England 294 (1883). 

51. Scigleano, The Grand Jury, The Information, and The Judicial Inquiry, 

38 Ore. L. Rev. 303 (1959). See, e.g., Tex. Const. Art. I @ 10 (1876) and 

Tex. Code Crim. Proc. § 20 (1972). 
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52. 2 The Works Of Jeremy Bentham 139-40 (Amer. ed., John Botrring ed. 

1962) 

53. Lieck, Abo1 it ion of the Grand Jury in England, 25 Crim. L. C. & P 

623 (1934). England had previously suspended the grand jury system during 

World War I, and it had never really been viable since then. When finally ab-

olished in 1933 it died a quiet death. Id. 

54. Van dyke, The Grand Jury; Representative or Elite?, 28 Hastings 

L. Rev. 37 (1976). For a compilation of the states that do not require grand 

jury indictment see the chart prepared by Professor Van Dyke. Pd. at 63-71. 

55. Scigleano, The Grand Jury, The Information, and The Judicial Inquirly, 

38 Ore. L. Rev. 303 at 305 (1959). 

56. L. Katy, Justice Is The Crime at 16-17 (1972). 

57. See, e.g., Ten Reasons Why The Grand Jury In New York Should Be 

Retained And Strengthened, 22 Rec. 471 at 471-72 (1959). 

58. See, White, In Defense Of The Grand Juryj 25 Pu. B. A. Q 261 (1954) 

59. Mich. Stat. Ann. § 28.943-46 (19 ). Oklahoma, Connecticutt, Vermc 

Wisconsin, South Dakota, Oregon, Kansas, Montana and Utah have all, at one tine 

or another, utilized a judicial inquisition. Michigan's system is the most re-

fined and most notable and discussion will be limited to it. 

60. Winters, The Michigan One-Man Grand Jury, 28 Judicature 137 at 138 

(1945). 

61. Id_. at 138-39. 

62. Id. at 145. See also, Scigleano, Inquisitorial Proceedings and 

Separation of Functions: The Case of the Michigan One—Man Grand Jury, 38 

U. Det. L. J. 82 (i960). 

63. Mundy v. Mcdonald, 216 Mich. 444, N.3. (1921); People v. 

Doe, 226 Mich. 5, N.E. 2d (1924). 
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64. See, Note, Investigatory Grand Juries, 74 Ilarv. L. Rev. 590 at 

604 (1961). 

65. 333 U.S. 257 (1948). 

66. Id_. 

67. 349 U.S. 133 (1955). 

68. Id. 

69. California and Illinois are models of this system and will ba used 

as examples throughout this section. 

70. See, e.g., 111. Rev. Stats, ch. 38, § 111-2 (1975). 

71. Id. 

72. _Id. 

73. See, e . g . , Johnson v. Superior Court, 15 C&l. 3d 248, 539 P. 2d 792 i 

124 Cal. Rpt. 32 (1975) noted in 3 Pepperdine L. Rev. 365 (1976). See general 

Alexander & portman, Grand Jury Indictment Versus Prosecution By Information -

An IDcual Protection - Due Process Issue, 25 Hastings L. J. 997 (1974.); ICavana U g l 

& Jesser, The Grand Jury Eypass, 57 Chi. B. Rec 282 (1976); and Tigar Ik Levy, 

The Grand Jury As The New Inquisition, 50 Mich. St. B. J. 693 (1371). 

74. Johnson v. Superior Court 15 Cal. 3d 248, 539 p. 2d 792, 124 Cal. 

Rptr. 32 (1975). 

75. Id. The statute relied upon by the Court, Cal. Penal Code 

§ 939.7 (1970), provided that while the grand jury was not required to hear 

evidence for the jury it was obligated to hear all exculpatory evidence of whi ch 

it was aware. The court reasoned that this provision imposed a duty on the 

prosecutor to inform the grand jury of the evidence adduced at the preliminary 

hearing. Id. at 255, 539 F. 2d at 796, 124 Cal. Rptr. at 36. 

76. For an example of this potential problem a?id the response of the 
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Cook County State's attorney to it, see, ICavanaugh &- Jesser, The Grand Jury 

Bypass, 57 Chi. B. ftec. 282 at 285 (1976). 

77. See, e.g., Cal. Penal Code §8 859-72 (1970). 

on 

78. This discretion is exercised in tivo ways. First the prosecutor cai 

proceed to the grand jury before a preliminary hearing is demanded or if one 

is demanded before it is held. The prosecutor may also proceed to the grand 

after an unfavorable finding of probable cause in the preliminary hearing. I 

the latter case, in California at least, the prosecutor would be obligated to 

disclose the fact of the preliminary hearing to the grand jury. Two problems 

remain, hovrever, in that this disclosure may not be a constitutional obligati 

and in that it is questionable whether the mere disclosure of the transcript 

from the preliminary hearing affords the sane protections and rights as live 

presentation of evidence. 

79. Campbell, Eliminate The Grand Jury, 64 J. Ann. L. & C. 174 (1973). 

80. Arizona, Colorado, Florida, New Jersey, Rhode Island and Wyoming 

have State Grand Jury Acts. 

81. For ar. analysis of Arizona's State Grand Jury Act, see Comment, 

A Critique Cf The Arizona State Grand Jury Act, 1975 Ariz. St. L. J. 841 (187 

82. Tex. Const. Art. I, § 8 (1845). 

83. Id.; Tex. Const. Art. I, § 8 (1861); Tex. Const. Art. I, § 8 (186(6) 

jury 

Tex. Const. Art I, § 8 (1869). 

84. No cases dealing .vith this point have been found for the period 

1845 to 1856. 

85. Act of August. 26, 1856. The amendments of Feb. 15, 1858 did not 

alter these provisions of the Code of Criminal procedure. 

86. Id.. Art. 390-91. (1856). 
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87. Tex. Const. Art. I 8 10 (1876). 

88. I_d. 

89. Tex. Code Crir.3. Proc. Art. 3 (1925); Tex. Code Crim. Proc. Art. 1.0$ 

(1965). 

90. Tex. Const. Art. I, § 29 (1876). 

91. Tex. Const. Art. 17, § 2(g) (1972). In an opinion rendered for the 

convention the Attorney General of Texas advised that Article 17, § 2(g) pre-

vented any alteration either by addition or deletion of Article I. Atty. Gen 

Op. 11-217 (1974). Despite this advisement the convention voted out an additiono 

section to Article I, apparently concluding that Article 17, § 2(g) forbade 

only alteration of the existing Article I. See, 2 Official Journal of the 

Constitutional Convention of the State of Texas 1493, 1624 (1974); and Tex. 

Const. Convention Committee Reports; 56, 62 (1974). 

92. Tex. Code Crim. Proc. Art. 1.141 (1971) codifying Acts of 1971, 6i 

Leg., p. 1148, ch. 260, § 1, eff. May 19,1971. See, Atty. Gen. Op. M-900 for 

a finding of constitutionality. 

93. Id. 

94. King v. State, 473 S.W. 2d 43 (Tex. Crim. App. 1971). 

95. Chappie v. State, 521 S.W. 2d 280 (Tex. Crim. App. 1975). See also 

Webb v. State, 533 S.W. 2d 780 (Tex. Crim. App. 1976), (indictment need not b 

waived in writing if waiver knowing and intelligent); and Cameron v. State, 

530 S.W. 2d 841 (Tex. Crim. App. 1975) (indictment waived). 

96. Tex. Code Crim. Proc. Arts. 335-357 (1857). 

97* The 1857 code makes no distinctions by sex or race but a juror had 

to be able to vote so that the code in fact limited the selection to white majLes 
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98. Id. 

99. Id. Art. 341. 

100. Id. Art. 343. 

101. Acts of 1876, p. 79 (1876). 

102. Tex. Code Crim. Proc. Arts. 333-65 (1925). 

103. Tex. Code Crim. Proc. Arts. 19.01-19.33 (1965) as amended. 

104. Id. Art. 19.01. 

105. Id. 

106. Id. Arts. 19.05, 19.06. 

107. Id. Art. 19.08. 

108. Id. Art. 19.06. 

109. Pd. Arts. 19.10-19.13. 

110. Id. Art. 19.23. 

111. Id. Arts. 19.27, 19.31, 19.32. 

112. I_d • Art. 19.26. 

113. Id. Arts. 19.18-19.20. 

114. Both the district judge and the district attorney may appoint a 

bailiff each. Id. Art. 19.36. 

Id. Art. 20.09. 

Id. Arts. 20.10-20.15. 

Id. Art. 20.17. 

Id. Art. 20.03. 

I_d. Art. 20.05. 

Id. Art. 20.04. 

Id. Art. 20.20. 

Carp, The Harris County Grand Jury - A Case Study, 12 Kous. L. Rev. 
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123. Id. 

124. See, e.g., Dumont v. Fstelle, 377 F. Supp. 374 n. 4 at (S. D. 

Tex.-Rous. Dev. 1974). 

125. State v. Knorpp, Nos. 17597-A, 17596-A, 47th District Court (19 

126. Id. 

127. Id. 

128. Tex. Code Crim. Proc. Art. 16.01 (1965). At one time there was 

77 

a debate over whether the state had the right to demand an examining trial, 

See, e.g., Semaan, Bail, Examining Trials, Magistrate Justice and Corporatio 

Courts, Right to Counsel in Magistrate Courts, 29 Tex. B. J. 245 at 301-02 
A i -(1966). tThis issue has apparently been presented to the court on appeal. 

129.^Tex. Code Crim. Proc. Art. 16.01 (1965). 

130. Tex. Code Crim. Proc. Art. 2.09. 

131. Id. Art. 16.01. 

132. Id. 

133. See, e.g., Bullard v. State, 533 S. V. 2d 812 (Tex. Crim. App. 

1976). 

134. Tex. Code Crim. Proc. Art. 16.03 (1965). 

135. Id. Art. 16.04. 

136. Id. 

137. Id. Art. 16.03. 

138. ld_. Art. 16.05. 

139. _Id. Art. 16.07. 

140. I_d. Art. 16.09. 

141. The use of the word "judge" is an anamoly. The word is used on 

in Article 16.17 which concerns the decision of the examining court. Eecaus 

the examining trial can be held before any magistrate it would appear that 
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the use of the word judge is too restrictive. 

142. Tex. Code Crim. Proc. Art. 16.17 (1965). 

143. Id. Art. 16.06. 

144. Id. Art. 16.09. 

145. II. Barton, Justice Court Handbook (1974) published in connecti 

with the Justice Court Training Center. 

146. Tex. Code Crim. Proc. Art. 16.07 (1965). 

147. Id. Art. 16.17. 

(Wj^ fe^tJHo ^ N ^ ^ ^ C t l < W C ^ f 2.1 2-Mi- <d 5oo 

149. Tex. Code Crim. Proc. Art. 52.01 (1965). 

150. Tex. Code Crim. Proc. Art. 388 (1925). 

CH 

151. Acts 1967, 60th Leg. p. 1751, ch. 659 I 34 amending Article 52 

152. Tex. Code Crim. Proc. Art. 52.07 (1965). 

153. I_d. Art. 52.02. 

154. Id. Art. 52.06. 

155. 
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