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PROBLEM 16—OPINION
The question of solicitation by an attorney has always been and remains a
troublesome area in professional ethics. Exactly how far may an attorney go in
attracting and acquiring clients, short of newspaper advertising, before the
attorney crosses the line into the realm of impermissibly soliciting employment?
It would seem apparent that the recent Supreme Court decision of Bates v.
State Bar of Arizona, 45 U.S.L.W. 4895 (June 27, 1977), will have an impact
on the entire area of attorney publicity, but the effect will remain somewhat
vague as to solicitation until the Supreme Court decides to speak on the issue
of solicitation or until the disciplinary rules are revised to reflect the
new decision.
Three questions are here presented for consideration, and these are set
forth more specifically:
1. Where an attorney in a social setting suggests
that an unnamed third person should sedt counsel,
is that attorney barred from accepting employment
from that individual?
2. May an attorney accept employment from an individual
requesting those services as a result of a presentation
given by the attorney which has been sponsored by his
church?
3. What is the propriety of a routine procedure in will
matters for the attorney to write to a former client,
suggesting a routine legal checkup in regard to his
will?
In regard to the first issue, a logical place to begin is with EC 2-2,
EC 2-3, and EC 2-4. Those sections emphasize that every lawyer is under a duty
to assist members of the public in recognizing legal problems, obligations, and
legal rights. But a lawyer is also clearly prohibited from direct or indirect
solicitation of a non-client. Thus, the line nust somewhere be drawn between
an attorney's solicitation of a client and the client's right to in turn solicit
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an attorney of his or her own choosing.
Initially, it might be asked if the attorney has committed any violation in
listening to the individual's story at the party. It is apparent that there is
no such violation. An attorney is called upon to be a representative of his
profession at all times, and as such it is natural that every attorney will cane
in contact with individuals having legal problems while not within the confines
of his office. The problem arises after that story has been told.

In this case

in particular, the attorney has been faced with an individual claiming to
represent the interests of a third person who desires legal advice. The Code
of Professional Responsibility has recognized that serious consequences can arise
when a lawyer depends en an intermediary for advice or for compensation from
the intermediary on behalf of the third perscn. DR 5-207(B) states, "A lawyer
shall not permit a person who recaimends, employs, or pays him to render legal
services for another to direct or regular his professional judgment in rendering
such legal services".

It would seen quite obvious that in the office setting

an attorney would not give advice to a perscn through his or her intermediary
without conferring personally with the individual and without being certain of
all the facts before giving any advice. No less could be expected in any other
setting. An attorney is doing no more than being prudent and cautious when he
suggests that an individual needing legal advice should seek out counsel, whereupon
that counsel upon ascertaining all of the facts while face to face with the
client can then make a proper determination of what course of action, If any,
should be followed. Other professionals such as a doctor would not be expected
to diagnose a serious illness over a cocktail; no more should the lawyer be
expected to make a legal diagnosis, and the lawyer who does not give advice on
the spur of the moment Is only exercising the caution that a good lawyer should
do. Such prudence can only reflect tavorably on the profession as a whole.
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It is also very probable that under DR 3-101 a lawyer who gives advice through
an intermediary nay be aiding a nonlawyer in the unauthorized practice of law since
the intermediary will convey the lawyer's advice to the "client", and the lawyer
would be dependent upon the intermediary's getting the information transmitted
correctly.
There is next a question of whether this attorney has violated DR 2-103(A),
relating to a lawyer's recommendation of himself or an associate. Under the
facts of this case it is clear that this attorney has not recommended himself or
any other attorney to the proposed client. He has merely stated that based on
the facts he has been told the individual should seek a lawyer, and he was very
careful not to state that any particular lawyer should be consulted. It was
only then that the individual requested an appointment; therefore, there should
be no violation of DR 2-103 (A) because employment was only tentatively accepted
after the same was sought by the individual wanting legal services.
EC 2-3 and EC 2-4 set out the applicable test in a situation like this:
Whether a lawyer acts properly in volunteering
advice to a layman to seek legal services depends
upon the circumstances. The giving of advice that
one should take legal action could well be in
fulfillment of the duty of the legal profession
to assist laymen in recognizing legal problems.
The advice is proper only if motivated by a desire
to protect one who does not recognize that he may
have legal problems or who is Ignorant of his legal
rights or obligations. Hence, the advice is
improper if motivated by a desire to obtain personal
benefit, secure personal publicity, or cause litigation
to be brought merely to harass or injure another...
Since motivation is subjective and often difficult to
judge, the motives of a lawyer who volunteers advice
likely to produce legal controversy may well be suspect
if he receives professional employment or other benefits
as a result. A lawyer who volunteers advice that one
should obtain the services of a lawyer generally should
not himself accept employment, compensation, or other
benefit in connection with that matter...
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In this case the lawyer has not violated this test. His advice was not likely to
produce any legal controversy and appeared to be in the interest of helping an
individual recognize a possible legal problem. The intermediary solicited his
advice freely and voluntarily, and the lawyer's action does not resemble any
effort to obtain personal benefit for himself. EC 2-26 further states the
proposition that a lawyer should not lightly refuse employment offered to him
in the interest of furthering available legal services for all persons.
DR 2-104(A)(l) says that "[a] lawyer who has given unsolicited advice to
a perscn that he should obtain counsel or legal action shall not accept
employment resulting from that advice, except that a lawyer may accept employment
by a close friend, relative, former client (if the advice Is germane to the
former employment), or one whom the lawyer reasonably believes to be a client."
The question is whether this lawyer falls under this rule at all. The lawyer
here does not for the reason that he has not given unsolicited advice. While
suggesting a need for counsel may be "suspect", it is infinitely better that
this be the reply rather than ill-considered momentary advice which might
result in a greater harm. This attorney is thus not prohibited from entering
a professional relationship with this person under these circumstances.
One fact which would make a difference which does not appear in this
situation is how the individual identified the attorney.

If the attorney had

introduced himself as "John Doe, Attorney at Law", then there would be a
different question because he has placed himself before an individual in his
capacity as an attorney, and it would be likely that he has solicited
employment•

However, if the individual is told by another or casually l e a m s

that this individual Is an attorney and thus seeks him out to ask advice as
it appeared in this case, there is no violation of DR 2-104(A) (1) or DR 2-103(A).
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Another problem may be raised in trying to prevent this type of innocent
carmunication between a potential client and an attorney. On constitutional
grounds there might be a possible First Amendment violation for the state bar
to try to restrict the voluntary selection of an attorney, prohibiting that
individual's right to freedom of choice and freedom of expression to a chosen
attorney.
Finally, DR 6-101 (A)(1) prohibits a lawyer from handling a matter beyond
his legal competence. A quick response at a party is not the way for an
attorney to determine if he should handle a given case. Only upon a quiet
interview with the individual can an attorney reasonably and competently
determine if he is able to handle adequately the matter for the client in
such a way that the client's best interests will be kept uppermost.
The second question presents a more difficult problem. Again, as in the
first issue, EC 2-1 provides that the interests of the public should be met by
receiving assistance in the recognition of legal problems, and an attorney has
a duty to assist in the education of the public in general in selecting attorneys
and in making their services available to all persons. However, EC 2-2 does
state that educational programs should be conducted under "proper auspices",
and it would seem apparent that the proper auspices includes organizations
such as the local or state bars. In Formal Opinion 307 issued in 1962 the
American Bar Association Comm*ttee on Professional Ethics stated that
professionally-oriented programs should be sponsored by a bar association or
a bar's delegated corrmittee. But in light of the recent Supreme Court decision
of Bates, opinions so stating may in the future be modified. But it does seem
clear that the enphasis will not change that such programs should not attempt
to place individual attorneys before the public in order to solicit enployment
for them. DR 2-101 states that lawyers are not entitled to bring their names
5
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before the public for the sole purpose of soliciting employment rather than
performing the service of informing the public of the cost of routine legal
matters that the Supreme Court now allows. In a case such as this where the
attorney's name has been placed before the public by the church which he attends
and the public is limited to members of that church and to other churches of the
same denoirixLation in the city, It Is improbable that the lawyer has himself
been placed before the public in such a way as to draw sanction under DR 2-101.
In any event, if there are any possible sanctions under this rule, DR 2-104(A) (4) ,
which will be discussed in more detail, is controlling.
The State Bar of Texas Committee on Professional Ethics has determined in
Opinion 303 issued in 1965 that the canons of ethics are not violated where an
attorney's photograph, home address and telephone number, firm name, and business
telephone are listed in the church directory which is circulated only to members
and that contains no advertising. In another opinion, number 246 Issued in 1962,
the Committee coomended an attorney for serving on or acting as the chairman
of his church's coomittee on wills and legacies, but It did not specify what
types of conduct or activities would be allowed and would not be in violation
of any of the canons of ethics. The fact situation here falls very closely
to the line. Apparently this attorney was known as an attorney by other members
of his church, and he was asked simply to talk on a subject considered to be of
interest to numerous members. Certain guidelines may be set down to avoid any
violations of the rules.
1. In any pre-publicity the name of the attorney should not be listed in
compliance with DR 2-101(A) and (B) unless subsection (2) can be satisfied.
This subsection states that the attorney may be identified in a limited and
dignified manner "in public notices when the name and profession of the lawyer
are required or authorized by law or are reasonably pertinent for a reason other
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than the attraction of potential clients".

In this case it would be proper for

the limited notice to state the attorney's name in order that this particular
audience might be aware that the speaker was an individual within this group
and one whom these persons might trust to give them proper information.

Further,

the attorney was asked In the morning to speak in the evening, and thus, the
possibility for a wide dissemination of the notice was probably not possible
except to those within the church body. There could possibly be an issue
as to whether members of the certain churches constitute members of the public
as provided in the rule; however, it would seem that the rule is intended to
reach information disseminated to any group or segment of the public, thus
including a church group.
2. Personal references as to the quality and nature of the presentation
or the speaker should be restrained except for giving a brief statement that
the speech would concern elements of estate planning. DR 2-101 (A).
3. The attorney making the presentation must strictly comply with
DR 2-104(A)(4) which states, "Without affecting his right to accept employment,
a lawyer may speak publicly or write for publication on legal topics so long
as he does not emphasize his own professional experience or reputation and
does not undertake to give individual advice".

(emphasis added). In this

regard a lawyer should be very careful when making his presentation to state
that the suggestions he makes should not be followed by every individual and
that many of his suggestions would only be workable under the proper circumstances.
He should clearly state that he Is trying to give illustrations in showing how
an individual can better the position of his own estate by careful planning.
The lawyer should inform his audience that because estate planning can be very
couplicated and is governed by strict tax laws, each individual should consult
his own counsel. This is the approach favored by the American Bar Association

Committee in Formal Opiniqft 273 issued in 1946.
It remains evident that an attorney may not solicit potential clients.
However, hew does an individual who does not have an attorney or knows no
attorneys choose one when it does become necessary?

EC 2-8 emphasizes that

an individual often selects an attorney on the advice or suggestion of persons
such as friends, relatives, or business associates. Where the individual has
heard the lawyer's presentation the attorney should not be prohibited from
accepting the employment proferred by the listener. Where there has been no
personal emphasis on the attorney himself or on his qualifications the
listener has an opportunity to study the attorney, to listen to what he has
to say, and to be an independent judge of whether this attorney can adequately
represent his interests. The point is that the choice should be left solely
to the individual where all other guidelines have been complied with by the
attorney or one group representing him. As EC 2-7 states, the law increasingly
becomes complex and more specialized, and it is often difficult for even another
attorney to "know who Is competent to deal in one of these highly complex and
specialized areas. Certainly the individual who has the opportunity to listen
to the person should be able to judge whether that lawyer is indeed competent
to handle the problems that the individual has.
It is an entirely different situation when the church announces that an
unnamed lawyer will be available at •pertain times to draft wills, where the
lawyer's fee will be paid to the church as a donation, and where the members
are encouraged but not required to make donations to the church in the will.
The American Bar Association in Formal Opinion 1288 in 1974 condenned this
practice under DR 2-103 (B). But it would seem also that DR 2-103 (D) is helpful
in resolving this issue. Under this section the lawyer would be 'knowingly
assistfing] a person or organization that furnishes or pays for legal services

to others", and further it could be shown that there was a substantial interference
with his independent professional judgnent on behalf of each client who seeks
assistance in drafting his will in view of the fact that the church has requested
that donations be made.

Because the church eventually receives the benefits of

the individual's drafting a will, the individual may feel intimidated or coerced
into leaving such a donation. Even more clearly there would be a violation of
DR 2-103 (D)(4) since a non-legal organization is deriving profit from these
legal services, again prejudicing the attorney's ability to render independent
professional judgment on behalf of each client.

It further makes it difficult

to dprermine who the client really is—the church or the individual. The
suggestion by the church of a donation also violates DR 5-107(B) which states,
"A lawyer shall not permit a person to recommend, employ, or pays him to render
legal services for another to direct or regulate his professional judgment in
rendering such legal services". EC 5-1 further supports this rule, and EC 5-21
states in part that "[t]he desires of a third person will seldom adversely affect
the lawyer unless that person is in a position to exert strong economic,
political, or social pressures upon the lawyer. These influences are often
subtle, and a lawyer must be alert to their existence".

These possibilities

might well be realized in a situation as touchy as this one.
Further, such advice by the church nay constitute the unauthorized practice
of law in which the attorney would be a participant. The church is advertising
the availability of legal services for which it receives the financial benefit,
something a lawyer could not even do until Bates was handed dcwn.
It is this opinion that there has been no violation of any disciplinary rule
and that the guidelines set out have been strictly met. Any possible conflict
should be resolved if possible in favor of a plan of educating the public so that
an attorney that is requested to speak publicly should be allowed to do so and should
9
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not have to turn away potential employment resulting from the contact.
In the event the individual who has requested the attorney's representation
already has another attorney for other matters, as a matter of professional
courtesy the attorney should contact the other attorney and explain to him
that he has been approached by the individual to represent him on certain
matters such as estate planning. In this way the two lawyers may deal openly
and honestly with each other, and in the event their interests cross, they
would best be able to serve the interests of the client more efficiently.
However, if the individual has an attorney representing him on estate planning
natters, then the attorney should not try to take the client from the other
attorney.

Instead the client should bear the burden of working out an

arrangement where the two attorneys nay cooperate on the client's problems.
The attorney in the second situation must be even more careful than the
attorney in the first situation. In the first situation the attorney was
solicited for advice; however, the attorney refused to give any substantive
advice, whereas in the second situation the attorney has purported to give a
presentation reflecting on various substantive aspects of the law. Therefore,
he must be very careful to comply with all rules so that it will be clear that
he is not attempting to solicit any client but Is

merelv

trying to serve the

interest of education of the public.
With regard to the third issue, it is clear that there might be some
unscrupulous attorneys who might initiate a checkup program with the intent
of generating more income, but this would be insufficient to condenn the practice
of itself. Other reasons justify this type of program.

It is an established

principle that a confidential relationship continues between the attorney and
client after the termination of the relationship unless the privilege is
properly waived or surrendered. Though there nay be no other affirmative
10
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obligations remaining to be performed by either party, the lawyer mist keep those
confidences forever and thus is something like a trustee of the information
received from that client. It would logically follow that when there are
changes in the law as often occurs that would affect an interest of that client
that the attorney should consider it not only his obligation but his duty to
see that what was once desired in the past is not defeated by a change in the law,
and Formal Opinion 210 issued in 1941 clearly states this rule:
An attorney may properly advise a client for whom
he has drawn a will of the advisability of
reexamining the will periodically and may from
time to time send notices to the client advising
him of changes in law or fact which may defeat
the client's testamentary purpose, unless the
attorney has reason to believe he has been
supplanted by another attorney.
What this ruling does is simply allow the attorney to place the client on notice
of relevant changes in law or fact without suggesting that the client come into
the office to decide if the will should be changed. Perhaps in the present
situation it would be a better practice simply to send out notices

periodically

as part of a routine procedure put in layman's language so that the former
client will understand what the effect of the law is on his will. Then if the
client wishes to change his will he may do so. This type of ccraainicaticxi
would be less suspicious to the client who might simply feel that the lawyer
is after more money, and where he is merely advised of what changes have occurred,
the burden is placed on him to decide if he should see his former attorney
to make any changes. The American Bar Association in Formal Opinion 213 issued
in 1941 is a similar ruling applicable to patent attorneys whose cconunications
must be limited to new statutes, court decisions, and administrative rulings
which could affect the client's interests. The Texas Committee in Opinion 56
issued in 1953 has also made a similar ruling in regard to tax specialists where
11
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it was stated that such an attorney may send notices to regular clients strictly
limiting the contents to rulings of the Treasury Department, courts, and other
topics dealing with current tax matters. DR 2-104(A)(l), relating to the giving
of unsolicited advice, would also allow this type of procedure where it provides
that "[a] lawyer may accept employment by a....former client (if the advice is
germane to the former employment)...."

The line should not be very difficult

to draw. American Bar Association Formal Opinion 213 emphasizes that an attorney
can advise his client of new developments in the law, and it goes on to say
that "[wjhen such communications go to concerns or individuals not regular
clients of the lawyer, they are thinly disguised advertisements for professional
employment, and are obviously improper". Bates should not modify this
proposition any since direct solicitation of an individual remains improper
conduct by the attorney.
In this situation, the letter should be changed to omit the reference to
an office conference with the attorney. It is permissible to remind the client
of the fact that assets and family situation do perhaps change in five years,
and any changes in the law should be included at the same time to put the client
on notice that changes in the will nay be necessary. There is no violation in
this instance, but the changes suggested would clearly remove any hint of
solicitation by placing the burden on the individual to determine what course
of action should be pursued. Indeed, this type of program should be encouraged
as it fosters favorable regard for the attorney who continues to be interested
in his client even after the termination of the requested services as well as
for the legal profession as a whole.
These illustrations exemplify the pitfalls that await the unwary attorney
who nay consider that he is doing a service for another or for the public while
he is actually in violation of a disciplinary rule. This only serves to shew
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that every attorney should be painfully conscious of the relevant disciplinary
rules so that particular care may be taken to avoid disciplinary proceedings at
a future time. It is unfortunate that the best of motives may explode in the
well-meaning attorney's face, but in the interests of educating the public,
the lawyer must first be certain that he has sufficiently educated himself.
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