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INTRODUCTION 

In recent years the United States has become increasingly 
dependent on foreign sources of fuel to satisfy its domestic 
energy needs„ This dependence has generated an interest in 
developing alternate energy sources„ In 1974 the United 
States Congress enacted two laws designed to foster the 

1 
growth of such alternate energy sources„ One such alternate 

2 

energy source was solar energy. The Senate found that the 
development and use of solar heating and cooling equipment 
will 

benefit the environment, eliminate 
our dependence upon foreign energy 
sources, improve our balance of trade, 3 and promote the national defense. 

In addition to the national legislation, a number of 
states have enacted tax laws designed to stimulate solar 

4 5 6 
energy use„ The legislatures of Arizona and Florida 
have both made broad policy statements that the utilization 
of solar energy as a source of power must be encouraged 
and expanded„ 

The use of solar power as a source of energy is not 

newo Solar water heaters were once quite popular in Florida, 
but diminished in use as other, less expensive fuels became 

7 
availableo Solar water heaters are currently manufactured 
for commercial use in Australia, Israel, Japan and the Soviet 
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Union„ 
In absolute terms, the amount of solar energy that is 

available for exploitation is astronomical„ An estimated 
170 trillion kilowatts of solar energy reaches the earth's 
atmosphere, approximately 1/4 of which is reflected or dis-

9 
persed by the atmosphere„ The amount of solar energy which 
reaches the United States' land mass is equivalent to 
approximately 700 times the current United States energy 

10 
demand needs0 The solar energy that falls on 400 square 
miles of land could satisfy the current United States energy 

11 
needs. It is estimated that the widespread application of 
solar energy technology could satisfy 30% of the nation's 

12 
energy demand by the year 2000 and 50% by the year 2020. 

Approximately 1/4 to 1/3 of the American energy production 
is used to heat water and to heat and cool homes, offices 

13 
and factories. If 2/3 of the homes in the United States 
were equiped with solar energy devices, the amount of 
energy generated would exceed the current capacity of all 

14 
the electrical power plants in the United States. More-
over, use of solar energy units for residental purposes is 15 
currently technologically feasible. 

The solar energy unit suitable for use on residential 
16 

units is known as a "flat plate collector." It consists 
of a shallow, rectangular box, the bottom of which is a metal 
surface painted black. By covering the top of the box with 
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clear glass or plastic, a heat trap is created which 
generates temperatures ranging up to 200° F„ This trapped 
heat is transferred to a liquid medium circulated just below 
the metallic sheet„ For heating purposes, the liquid 
medium used is water„ The water is circulated to a central 
storage unit and the heat is eventually recirculated through 
the home by a heat pump or fan. To use the solar unit for 
cooling purposes, the liquid medium used is a mixture of 
amonia gas dissolved in water. The heat from the sun seperates 
the amonia from the water and the amonia is then transfered 
over metal coils on which it condenses. As the amonia 
condenses on the coils it cools the water circulated through 
them. This cool water is then circulated through the home 
to cool it0 

A solar collector unit of approximately 500 to 800 
square feet would be needed to generate the heat for a 1,500 

17 
square foot residence„ The central feature of the solar 
energy unit, of course, is use of sunlight to generate heat. 
To operate properly, the unit must be exposed to direct, not 18 
diffused, sunlight. Moreover, to operate at its maximum 
effeciency, the solar energy unit should be angled towards 
the sun. The unit should face the southerly sun at an angle 19 
equal to the local geographic latitude plus 10° . It is 
the combination of these two facts - the angle of the solar 
energy unit and the need for direct access to sunlight - which 
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generates the most serious legal obstacles to utilization 
of solar energy. 

The landowner who desires to install a solar energy 
unit must have the legal rights to protect the unit that 
are commensurate with the physical laws which enable the 
unit to operate. In short, the landowner must be able to 
place restrictions on the use of adjacent land so as to 
prevent an adjacent landowner from interfering with the 
direct flow of sunlight to the solar energy unit. The graph 
and chart on pages 5 and 6 illustrate the extent of the 
restriction the solar energy unit owner would have to place 
on adjacent land to protect his investment in the solar 
energy unit. 

Three states have enacted legislation to protect 
20 

solar energy units. Oregon delegated to local governments 
the authority to utilize land use zoning as a method of 

21 
protecting solar energy units. Colorado, rather than 
adopting a zoning mechanism, left the responsibility to 
protect solar energy units to the private parties through 

22 

written solar energy easements. Finally, California has 
authorized its city or county governments to require 

that new buildings be constructed 
in a manner permitting the installation 
of solar heating or nocturnal cooling 
devices [by designating^ roof pitch and 
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This chart illustrates the maximum height of a structure 
within X feet of a solar energy unit. The chart is a 
conversion of the graph shown on page 5. 

X A B 
» 

C D 
» 

E 
i 

F 
1 1/2 3/4 1 1 1 1/4 1 1/2 
2 1 1/4 1 1/2 1 3/4 2 2 1/2 3 
3 2 2 1/2 2 3/4 3 1/4 3 3/4 4 1/2 

4 2 3/4 3 1/4 3 3/4 4 1/4 5 6 
5 3 1/2 4 4 1/2 5 1/4 6 1/4 7 1/2 
6 4 1/4 4 3/4 5 1/2 6 1/2 7 1/2 9 1/4 
7 5 5 1/2 6 1/2 7 1/2 8 3/4 10 1/2 
8 5 1/2 6 1/2 7 1/2 8 1/2 10 12 
9 6 1/4 7 1/4 8 1/4 9 1/2 11 1/4 13 3/4 
10 7 8 9 10 1/2 12 1/2 15 
11 7 3/4 8 3/4 10 1/4 11 1/2 13 3/4 16 3/4 
12 8 1/2 9 3/4 11 1/4 13 15 1/4 18 1/2 
13 9 10 1/2 12 13 3/4 16 1/2 19 3/4 
14 9 3/4 11 1/4 13 15 17 1/2 21 1/2 
15 10 1/2 12 13 3/4 15 3/4 18 3/4 22 3/4 
16 11 1/4 12 3/4 14 3/4 17 20 1/4 24 1/2 
17 12 13 3/4 15 3/4 18 1/4 21 1/2 26 
18 12 3/4 | 14 3/4 16 3/4 19 1/2 23 28 

Legend: X= feet from solar energy unit; A= Miami; B= Houston; 
C= Dallas/Los Angeles; D= San Francisco; E= Boston; F= Seattle. 
The numbers in columns A-F indicate the maximum height in feet 
of a structure at the corresponding distance from the solar unit. 
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directional allignment suitable 
23 

for retrofitting „ „ „ „ 
Of these three statutory schemes to protect solar 

energy units, that of Colorado appears to be the least 
effective, doing little more than codifying express 
easements. Moreover, by requiring that solar easements 

24 
"shall be in writing," a court could infer that solar 
easements could not be created by implication or by 
estoppel. The California statute appears to afford greater 
protection to solar energy units. Although California has 
not expressly provided for protection of solar energy units, 
such protection would appear to be implied as a necessary 
incident of the law. There are, however, two drawbacks 
to the California scheme. First, the California statute 
applies only to new buildings and does not apply to existing 
dwellings that have solar energy units installed. Second, 
the protection extended to the solar energy unit is dependent 
on local governments to implement the new law. Thus, both 
existing homeowners and, in the absence of local governmental 
action, new homeowners, lack statutory protection for their 
solar energy units. Similarly, Oregon's zoning statute, 
although offering the greatest protection to solar energy 25 
units, is also dependent on local government action. Thus, 
the solar energy unit owner must turn elsewhere for protection 
of the solar unit's access to sunlight. 



One possible method of protecting the solar energy 
unit's access to sunlight from interference by an adjoining 
landowner is by common law easements. 

EASEMENTS 
A0 In General 
An easement is a nonpossessory interest in land which 

entitles its owner to a limited use or enjoyment of the 
26 

land overwhich the easement exists. The type of easement 
which a solar energy unit owner would desire to have is 
characterized as a negative easement: the owner of the 
easement (the dominant tenement) is able to place restrictions 
on the activities of the owner of the land subject to the 27 
easement (the servient tenement). The solar energy unit 
owner would, by establishing a negative easement over the 
land adjoining the solar energy unit, prevent the owner of 

28 
the servient tenement from allowing a structure to interfere 

29 
with the plane of sunlight falling on the solar energy unit. 

30 
Negative easements can be created by prescription, implicatio 

32 33 
estoppel, and by an express grant. 

B, Prescriptive Easements of Sunlight - The Doctrine 
of Ancient Lights 

The Restatement of Property states that a prescriptive 
easement is created by a use of land which is consistent with 8 



31 

the existence of an easement, provided that the use is 
adverse to the owner of the land and is continuous and 

34 
uninterrupted for the period of the prescription„ The 
ability to acquire an easement of sunlight by prescription 
was first recognized in England, where it was known as the 

35 
doctrine of ancient lights „ However, every American 
jurisdiction which has considered the issue has rejected 

36 
this doctrine. 

37 
In Parker v. Foote, New York became the first American 

jurisdiction to reject the doctrine of ancient lights. In 
Foote, the plaintiff purchased a house from the defendant 
which had windows overlooking a lot retained by the defendant. 
24 years later the defendant built a store on the vacant 
lot thereby depriving the plaintiff's windows of access to 

38 
sunlight. The trial court held that because of the 24 
year period during which the plaintiff secured light from 
across the defendant's land, an irrebutable presumption arose 
that the defendant had granted an easement of light to the 

39 
plaintiff. On appeal, the New York Supreme Court noted 
that to establish a prescriptive right to the sunlight the 
plaintiff had to show an uninterrupted use of the light for 
20 years. Moreover, the enjoyment of the light had to be 
adverse to the defendant and done under a claim of right by 
the plaintiff. Finally, the court stated that the adverse 
enjoyment of the light had to be done with the knowledge and 
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40 

acquiescenceof the defendant„ The court stated that the 
existence of these elements raised a presumption that the 
adjoining landowner had granted an easement of light over 
his land. However, the court noted that this presumption 

41 
could be rebutted and thus granted a new trial to the 

42 
defendant„ 

Although the Foote court did not explicitly reject 
the doctrine of ancient lights, implicit in its discussion 
was a rejection of the doctrine based on legal principles. 
First, the court noted that in analagous situations, adverse 
use of the alleged servient tenement resulted in an 
immediate and continuing injury to the servient tenement's 
owner. Moreover, the injured party could redress the injury 

43 
by an action at law. Additionally, the assertion of the 
right to use the alleged servient tenement by the dominant 
tenement's owner was both adverse and hostile to the 44 
servient tenement owner's use of the land. Second, the 
Foote court noted that the alleged servient tenement's 
owner must acquiesce in the conduct of the dominant tenement's 

45 
owner. The court found that none of these factors, 
traditionally present in prescriptive easement cases, were 
present where the alleged easement was of the right to 
sunlight over adjoining land. The alleged servient tenement 
was not injured by the dominant tenement's obtaining sunlight 
from across its land and had no action at law to prevent the 
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dominant tenement from doing so. Moreover, the alleged 
servient tenement did not acquiesce in anything more than 
what the dominant tenement's owner had a legal right to 

46 
do - to enjoy the light which fell on its land. 

47 
Thirteen years later, in Myers v. Gemmel, New York 

48 
expressly rejected the doctrine of ancient lights. In 
doing so, New York stated the policy considerations which 
other jurisdictions have since relied on to reject the 

49 
doctrine. The Gemmel court felt that the doctrine of 
ancient lights was developed in England because of the 
narrow streets of London. Because the streets were narrow, 
light could only enter the buildings from the sides and 
rear. Therefore, the Gemmel court stated, 

[_nj ecessity . . . justified a presumption 
as a matter of fact . . . that the lights 
for the sides or rears of the houses had 
been granted . . . \±\ t could hardly be 
supposed that one would leave his land 
unoccupied and permit his neighbor to 
receive the benefit of this circumstance, 

50 
if he were not bound to do so. 

The court reasoned that because land, light and air were all 
abundant in America, there was no need for the doctrine of 51 
ancient lights. Further, to incumber lands with privileges 
of another was against the spirit of the American people: 
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12 
52 

"what is owned is desired to be owned absolutely," The 
Gemme1 court therefore held that 

A rule thus blindly fettering estates 
without any written evidence of right 

53 
, 0 0 should not be adopted „ „ „ , 

The same policy consideration which led New York to 
reject the doctrine of ancient lights initially led New 54 
Jersey to accept the doctrine. In Robeson v, Pittinger 
the New Jersey Chancellor stated that where the land was 
cheap and thinly populated as in America, it would be 
unreasonable to allow a man to build on a lot and thus 
obstruct the light which an adjacent landowner had relied 55 
upon for the presecriptive period. The Robeson court 
also stated that it would be equally unreasonable to allow 
a landowner in a crowded city to construct windows in 
his building and thereby prevent an adjoining landowner 56 
from using his land. 

Myers v. Gemme1 and Robeson v. Pittinger illustrate 
that the rejection or acceptance of the doctrine of ancient 
lights was as dependent upon the courts' concepts of public 
policy as it was upon the legal inadequacies of the doctrine 
as expressed in Parker v. Foote. 

Most American jurisdictions that rejected the doctrine 
of ancient lights did so prior to 1920, during a period 
when the country's land use patterns were changing. Application 
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31 
of the ancient lights doctrine in such circumstances would 
place serious restrictions on the natural growth and 

57 58 
development of cities and towns„ In Klein ve Gehrung, 
the Texas Supreme Court expressed concern that the doctrine 
would prevent a landowner from making valuable improvements 
to his land and would render the commercial and residential 

59 
property in towns valueless <, However, where existing 
land use patterns are well established, recognition of the 

60 
ancient lights doctrine might be socially beneficial,, In 
light of national and state legislation encouraging the use 

61 
of solar energy, courts should consider resurrecting the 
common law doctrine of ancient lights to protect the solar 
energy unit owner. 

The New Jersey Chancellor's analysis in Robeson v. 
62 

Pittinger would appear to be a logical starting point for 
resurrection of the ancient lights doctrine. Initially, 
the court should consider the existing use of the land where 
a prescriptive solar easement is sought. For example, in a 
sprawling residential community characterized by single 
story dwellings, the existence of solar energy easements would 
probably not restrict future commercial development in the 
area. In contrast, the existence of solar easements in 
commercial areas would probably hamper the future economic 

63 
growth of the area. The character of the community would 
give constructive notice to its landowners of the ability to 
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31 
acquire solar easements over adjoining land. 

A second factor the courts should consider is the 
extent to which the solar energy unit owner attempted to 
minimize the restriction on the adjacent land. For example, 
if the unit was placed at ground level, a far larger spatial 
plane over the adjoining land must remain unobstructed to 
allow the unit to operate than if the unit was placed on the 

64 
roof of a building,, Where the solar energy unit owner did 
not attempt to minimize the restriction on adjacent land, 
fairness would seem to dictate that no solar easement be 
allowed. 

Finally, the courts should consider the economic value 
of the infringing structure in relation to the economic and 
social value of the solar energy unit. For example, where 
the adjoining landowner wishes to build a second story on 
his house, his reasonable use of his land may outweight the 
value of the solar energy unit; this would be particularly 
true where the solar energy unit's owner did not minimize 
the restriction he placed on the adoining landowner. However, 
if the adjoining landowner merely wishes to grow trees 25 feet 
tall (as oppossed to 20 foot trees), the economic and social 
value of the solar energy unit would appear to outweight the 
value of the additional 5 feet of tree to the adjacent land-
owner. In such a situation, a solar easement should be allowed. 

Even if courts were willing to resurrect the doctrine of 

638 



31 

ancient lights, the doctrine would have to be substantially 
modified to protect solar energy units. The doctrine only 
enabled the dominant tenement to secure access to a quantum 

65 
of light approximately equal to reading light. Solar 
energy units, however, require direct access to sunlight to 

66 
operate effeciently. Thus, the restriction on the servient 
tenement would have to be substantially greater than the 
common law doctrine originally allowed. 

The manner in which the solar easement was acquired 
would also have to be modified. To acquire a prescriptive 
easement, American courts have emphasized that the dominant 
tenements use of the servient tenement be adverse, open and 
notorious, uninterrupted and exclusive and continuous for 

67 
the prescriptive period. The solar energy unit owner should 
have little difficulty showing that his use of the sunlight 
was uninterrupted and continuous for the prescriptive period. 
Further, the requirement that the use be open and notorious 
would be satisfied if the servient tenement owner had actual 
knowledge or a reasonable opportunity to learn of the use 68 
of the sunlight by the dominant tenement. The requirement 
that the solar energy unit owner have exclusive use of the 

69 
sunlight could also be proven by showing that, at the 
particular angle of passage over the servient tenement, the 
sunlight could only fall on the dominant tenement. The most 
difficult problem for the solar energy unit owner would be to 

639 



16 
show that the use of the sunlight was adverse to the 
servient tenement. Under present law the only way this 

70 
could be done is by physical entry on the servient tenement. 
For example, entry on the servient tenement to remove trees 
which obstructed the flow of light to the solar energy unit 

71 
would appear to satisfy this requirement. In the absence 
of such entry, the only alternative for the solar energy 
unit owner is to argue that the public policy favoring solar 
energy use is so strong that adverse use could be implied 
from the failure of the servient tenement owner to obstruct 

72 
the light. 

The ability to acquire a prescriptive easement of 
sunlight would offer the greatest scope of protection to 
the solar energy unit owner because the prescriptive ease-
ment can arise regardless of the ownership relationship 
between the dominant and servient tenements. However, a 
solar easement could also arise where the entire tract of 
land was originally under common ownership. 

C0 Implied Easements 
Implied easements will result from the severance of 

73 
commonly owned land into two or more parcels. While the 
land was under common ownership, the common owner must have 
established a quasi-dominant and quasi-servient relationship 

74 
between the parcels of land. Moreover, the use of the quasi-
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31 
servient tenement for the benefit of the quasi-dominant 
tenement must be so conspicuous and continuous as to 

75 
indicate that the use was permanent„ The use must be 

76 
apparent and it must be necessary to the enjoyment of 

77 
the dominant estate. 

The theory underlying implied easements is that the 
grantor and grantee of the land contracted with a view to 78 
the condition of the property at the time of the transaction. 
Thus, when the factors that are mentioned above are present, 
the law presumes that, had the parties thought about the 
easement, it would have been expressly included in the 

79 
conveyance e 

In Texas, a distinction is made between an implied 
grant of an easement (when the grantor retains the servient 
tenement) and an implied reservation of an easement (when 
the servient tenement is conveyed by the common owner). 
When the grantor asserts an implied reservation of an 
easement, the easement must be strictly necessary to the 

80 
enjoyment of the dominant tenement. When the grantee 
attempts to assert an implied grant of an easement over 
the grantor's land, however, the easement must only be 
necessary for the convenient and comfortable enjoyment of 

81 
the property. There are, however, no Texas cases which 
discuss implied easements of light. 

A number of New Jersey cases, however, illustrate that 
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31 
a solar energy unit owner may be able to convince a court 
of an implied easement of light extending over adjacent 

82 
land. 

83 
In Sutphen v. Therkelson, the defendant's predecessor 

in title sold to the plaintiff an adjoining lot on which was 
constructed a hotel. Windows of the hotel overlooked the 

84 
defendant's land. In granting an injunction to the plaintiff 
to prevent the defendant from building on the adjacent land, 
the court noted that the existence of the windows was apparent 
to the defendant and that they had been continually used 
by the plaintiff. The court noted that a refusal to find an 
implied grant of an easement of light over the defendant's 
land would substantially impair the value of the hotel 

85 86 
property. In a subsequent case, Greer v. Van Meter, 
the court also found that the presence of windows in the 
plaintiff's building made the easement of light over the 

87 
defendant's land apparent and continuous. The court added 
that to prevent the defendant from obstructing the flow of 
light, the plaintiff had to show that the 

window was so useful that it was 
reasonable to assume that its continued 
presence was in the minds of the parties 
and influenced the purchaser in arriving 

88 
at the consideration. 

In addition to considering the value of the easement to the 
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31 
alleged dominant tenement, New Jersey courts also consider 
whether access to light can be obtained from any other 

89 
sourceo This factor indicates whether the parties 

90 
intended for an easement of light to exist. 

91 
As was the case with prescriptive easements, the 

quantum of light protected by implied easements has generally 
92 

only been enough for reasonable lighting of a room. 
However, because implied easements are dependent on the 
intention of the parties, the solar energy unit owner should 
be able to establish that the parties intended for an 
easement of unobstructed sunlight to flow over the defendant's 

93 
land „ 

D0 Estoppel in Pais 
The utilization of the theory of estoppel in pais, 

like the utilization of an implied easement, is dependent 
upon the relationship that exists between the landowners. 
The major difference that exists between the two theories 
is that the easement is not in existence at the time of the 

94 
conveyance. Rather, at the time of the conveyance the 
grantor makes a representation to the grantee that an 
easement will exist and the grantee relies upon this 

95 
representation. Further, subsequent purchasers from the 
grantor can also be estopped to deny the existence of the 
easement if the improvements made by the dominant tenement 
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owner were sufficient that a reasonable purchaser would 
96 

inquire of the existence of an easement. Thus, the solar 
energy unit owner could enforce an easement of light over 
the adjacent land of the grantor if, at the time of the 
conveyance, the grantor represented that such an easement 

97 
existed. 

CONCLUSION 
Common law theories of easements do not adequately 

protect solar energy units. The doctrine of ancient lights 
would afford the greatest possible protection to solar 
energy units because it is not dependent on any pre-existing 
relationship between the parties. In short, under the doctrine 
of ancient lights, an easement of light could arise between 
parties that had no common owner of title. However, the 
doctrine has been universally rejected by American jurisdictions. 
Moreover, even if the doctrine were applied today, it would 
have to be substantially modified to protect solar energy 
units. The two other easement theories discussed, easements 
by implication and by estoppel, are of more limited value 
to solar energy unit owners because these theories are 
dependent on a grantor-grantee relationship existing between 
the dominant and servient tenements. 

One commentator has suggested borrowing principles from 
other areas of the law - particularly from water law - to 
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98 
protect solar energy units. Another possibility is for 

99 
legislatures to enact solar energy zoning ordinances. 
This is perhaps the most desirable alternative to protection 
of solar energy units. A zoning ordinance would give notice 
to all of the extent of their property interests in the 
air space above their land. Moreover, it would more readily 
encourage homeowners to make the substantial investment in 
solar energy devices than an uncertain development of 
common law protection. 

Fundamentaly, the present concept property ownership 
must give way to changing social and economic conditions 
of modern society. The concept is best expressed in 
„ j -i . . 100 
Harrison v. Langlmais: 

[T]he owner of real estate may [in 
the absence of building codes] erect a 
building, wall, fence, or other obstruction 
thereon and on any part thereof, within his 
sole discretion, and his action in so doing 
is lawful as one of the incidents of fee 
simple ownership; notwithstanding it obstructs 
light, air and vision of his neighbor; 
notwithstanding it depreciates the value of 
the neighbor's property, and notwithstanding 101 the motive for erecting the structure. 

6M •4f> 



The courts must at least be willing to balance the social 
and economic benefits of solar energy use against the 

102 
reasonable use of property by landowners. 
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10 The Solar Heating and Cooling Demonstration Act of 
1974, 42 U0S0€.A. l§ 5501 - 5517 (West Supp0 1976) and the 
Federal Nonnuclear Energy Research and Development Act of 
1974, 42 U.S„C 0A o || 5901 - 5915 (West Supp. 1976)„ 

2. Solar energy includes energy generated from the tides, 
waves and windsc As used herein, however, solar energy refers 
only to the direct application of sunlight for purposes of 
heating and cooling0 

30 S„ Rep0 No, 93-734, 93rd Cong., 2d Sess„, reprinted 
in (1974) U0S0 Code Cong. & Ad. News 5196, 5207. 

4. The incentives have been in the form of either tax 
credits or deductions from the assessed value of the property. 
See Cal. Rev. & Tax Code II 17052.5 & 23601 (West Supp. 1977) 
(credit of 10% of cost but not in excess of $1,000); N.M. 
Stat. Ann. § 72-15A-11.3 (Supp. 1975)(credit of 25% of cost, 
but not in excess of $1,000). The majority of states authorize 
deductions from the assessed value of the property. See Ariz. 
Rev. Stat. § 43-123e37 (Supp. 1977)(36 month amortization 
period); Conn. Gen. Stat, i 12-81(56) (1977)(exemption, for 
15 years, of increased value of property caused by solar 
energy units installed between 1976 and 1991); 111. Ann. Stat, 
cho 120 §§ 501d-l to 501d-3 (Smith-Hurd Supp. 1977)(property 
valued at the lesser of real property with solar unit or with 
conventional unit); Ind. Code Ann. §§ 6-1.1-12-26 to 
6-101-12-27 (Burns Supp. 1976)(annual deduction of lesser of 
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$2,000 or difference in value of property with solar unit 
and without solar unit); N.H. Revc StatD Ann. § 72: 61-62 
(Supp. 1975)(property tax exemption of value of solar unit); 
S.P. Compiled Laws Ann, ii 10-6-35.5 to 10-6-35.7 (Supp» 
1976)(same as Indiana statute, supra)„ 

5° Ariz. Rev, Stat, S 30-121(B)(1976). 
6, Fla, Stat, Ann, § 377,705 (West Supp, 1977) provides: 

Application of incident solar energy „ „ 0 
for [heating and cooling of water and space^ 
. , , on or near a residence or commercial 
structure, must be extensively expanded, 

7, Joint Report of the Committee on Banking, Housing 
& Urban Affairs and the Committee on Labor & Public Welfare 
No, 93-847, 93d Cong., 2d Sess., reprinted in (1974) U.S. 
Code Cong. & Ad, News 5212, 5213, 

8o Ld, at 5214, 
9„ D. Moskowitz, Legal Access to Light: The Solar 

Energy Imperative, 9 Nat. Res. Law 177, 180 (1976) herein-
after cited as Moskowitz). 

10. Id. 

11. S. Rep, No. 93-1151, 93d Cong,, 2d Sess., reprinted 
in (1974) UqSq Code Cong. & Ad. News 5915, 5917. 

12. Id. at 5918. 
13. Zillman and Deeny, Legal Aspects of Solar Energy 

Development, 1976 Ariz. S. L. Rev. 25, 28 (hereinafter cited 
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as Zillman & Deeny)0 
14. Moskowitz, supra note 9 at 183„ 
15o Joint Report of the Committee on Banking, Housing 

& Urban Affairs and the Committee on Labor & Public Welfare 
No„ 93-847, 93d Cong., 2d Sess„, reprinted in (1974) U.S. 
Code Cong. & Ad. News 5212, 5214. 

160 The following technological discussion is based on 
the article by Zillman & Deeny, supra note 13 at 29. 

17. Moskowitz, supra note 9 at 180o 
18. Comment, The Allocation of Sunlight: Solar Rights 

and the Prior Appropriation Doctrine, 47 U. Colo. L. Rev. 
421, 430 (1976)(hereinafter cited as Prior Appropriation 
Doctrine). 

19. Moskowitz, supra note 9 at 180. 
200 Of the states which have provided tax incentives 

for the installation of solar energy units, cited supra note 
4, only California has provided a concurrent mechanism to 
protect the solar energy units. See note 23 infra, and 
accompanying text. 

21. Or. Rev. Stat. §§ 227.230, 215.055 & 215.110 (1975). 
22. Colo. Rev. Stat. Annot. § 38-32.5-101 (1975 Supp.). 

Colo. Rev. Stat. Annot. i 38-32.5-102 (1975 Supp.) specifies 
the contents of the solar energy easement: 

(a) The vertical and horizontal angles, 
expressed in degrees, at which the solar 

25 
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easement extends over the real property 
subject to the solar easement; 
(b) Any terms or conditions or both under 
which the solar easement is granted or will 
be terminated; 
(c) Any provisions for compensation of the 
owner of the property benefitting from the 
solar easement in the event of interference 
with the enjoyment of the solar easement or 
compensation of the owner of the property 
subject to the solar easement for maintaining 
the solar easement. 

23. Cal„ Health & Safety Code § 17959 (West Supp. 1977). 
24. See note 22 supra. 
25. The Oregon zoning statute is further discussed 

infra, at note 99. 
26. Restatement of Property § 450, Comments a, b, c 

& d (1944). 
27. Restatement of Property § 452, Comment a (1944). 
28. The structure could be anything from a building 

or fence to shrubs and trees. 
29. See graph and chart, pages 5 & 6 supra. 
30. See Restatement of Property §§ 457-465 (1944). 
31. See Restatement of Property §§ 474-476 (1944). 
32. See notes 94-97, infra, and accompanying text. 
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33. See Restatement of Property §§ 466-473 (1944). See 
note 22 supra for an example of an express solar easement. 

34. i 457 (1944). 
35. See Moskowitz, supra note 9 at 185. 
36. Id. at 188, and cases cited therein. 
37. 19 Wend. 309 (N.Y.S.C. 1838). 
38. JEdj, 
39. Id_. at 310. 
40. Id_. at 313. 
41. Id^ at 315. 
42. Id_. at 319. 
43. Id. at 316. 
44. Id_. at 317. 
45. Id. at 318. 
46. Id. 
47. 10 Barb. 537 (N.Y.S.C. 1851). 
48. Id. at 546. 
49. See, e.g., Hayden v. Dutcher, 3 N.J.Eq. (4 Stew.) 

217, 221 (Chancery 1879); Klein v. Gehrung, 25 Tex. Supp. 232, 
238-39 (1860). 

50. 10 Barb, at 541. 
51. Id_. at 542. 
52. Ij3. at 543. The Texas Supreme Court stated that 

validation of the doctrine of ancient lights would deprive 
the landowner "of the right to build or improve £the land] in 
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such manner as his interest or fancy may dictate„" Klein 
v. Gehrung, 25 Tex. Supp. 232, 242 (1860). The doctrine of 
ancient lights was also rejected in Texas in the following 
cases: L. J. Scharlack v. Gulf Oil Corp., 368 S.W.2d 705, 
706 (Tex. C.C.A.-San Antonio 1963 no writ); Harrison v. 
Langlinais, 312 S.W.2d 286, 288 (Tex. C.C.A.-San Antonio 
1958 no writ); Dallas Land & Loan Co. v. Garrett, 276 S.W. 
471, 474 (Tex. C.C.A.-Dallas 1925 no writ); Ft. Worth & D.C. 
Ry. Co. v. Ayers, 149 S.W. 1068, 1071 (Tex. C.C.A.-Amarillo 
1912 no writ). 

53. 10 Barb, at 546. 
54. 2 N.J.Eq. (1 H.W. Green) 57 (Chancery 1838). 
55. Id. at 62. 
56. Id_. The Robeson case was later distinguished in 

Hayden v. Dutcher, 3 N.J.Eq. (4 Stew.) 217 (Chancery 1879) 
as involving land conveyed by a common grantor on which an 
implied easement had arisen. In Dutcher, New Jersey expressly 
rejected the doctrine of ancient lights. 

57. See Parker v. Foote, 19 Wend. 309, 318 (N.Y.S.C. 1838). 
58. 25 Tex. Supp. 232 (1860). 
59. Id. at 242. 
60. See Myers v. Gemmel, 10 Barb. 537, 541 (N.Y.S.C. 

1851), in which the New York court stated that the doctrine 
was developed in England because existing uses of land in 
London had become well established. 
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61„ See notes 1-6 supra, and accompanying text. 
62. 2 N.J.Eq. (1 H.W.Green) 57 (Chancery 1838). 
63. See Fontainebleau Hotel Corp. v. Forty-Five Twenty 

Five, Inc., 114 So.2d 357 (Fla. Dist. Ct. App. 1959). 
64. For example, the maximum heights of structures 

on adjoining land shown in the graph and chart on pages 5 & 
6, supra, would be increased by 10 feet if the base of the 
solar energy unit was 10 feet above ground. 

65. Prior Appropriation Doctrine, supra note 18 at 430. 
66. Id. 
67. See, e.g., Gooding v. Sulphur Springs Country 

Club, 422 S.W.2d 522, 525 (Tex. C.C.A.-Tyler 1967 writ 
dism'd); Rust v. Engledow, 368 S.W.2d 635, 638 (Tex. C.C.A.-
Waco 1963, writ ref'd n.r.e.); Miller v. Pullizzari, 342 

S„W.2d 48, 51 (Tex. C.C.A.-Eastland 1960, no writ). 
68. See Restatement of Property § 458, Comments h & i 

(1944) . 
69. If the person against whom the easement is sought 

also used the sunlight, the solar energy unit owner's use 
of the sunlight would be merely permissive and not adverse. 
See Gooding v. Sulphur Springs Country Club, 422 S.W.2d 522, 
525 (Tex. C.C.A.-Tyler 1967 writ dism'd). 

70. See Moskowitz, supra note 9 at 190. 
71. See Klein v. Gehrung, 25 Tex. Supp. 232, 243 (1860). 
72. See Moskowitz, supra note 9 at 190. 
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73. See Restatement of Property §§ 474-476 (1944). 
74. Eagle Rock Ranch, Inc. v. Drye, 364 S0W.2d 196, 

207-208 (Tex. 1963). 
75. Id. 
76. Id_o 
77. Id. 
78. Zapata County v. Llanos, 239 S.W„2d 699, 702 

(Tex. C.C.A.-San Antonio 1951 writ ref'd n.r.e.) 
79. Eagle Rock Ranch, Inc. v. Drye, 364 S.W.2d 196, 

207 (Tex. 1963). The Restatement of Property lists a number 
of factors to determine whether there has been an easement 
by implication: 

(a) Whether claimant is conveyor or conveyee; 
(b) The terms of the conveyance; 
(c) The consideration given for the conveyance; 

* * * * 

(e) The extent of the necessity of the easement to claimant; 
(f) Whether there are recipricol benefits; 
(g) The manner in which the land was used prior to the 

conveyance; 
(h) The extent to which the manner of prior use might 

have been known to the parties. 
Restatement of Property g 476 (1944). 

80. Mitchell v. Castellow, 246 S.W.2d 163, 168 (Tex. 1952). 
81. Fender v. Schaded, 420 S.W.2d 468, 472 (Tex. C.C.A.-

Tyler 1967 writ ref'd n.r.e.). 
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82. See Cerra vc Maglis, 131 A. 96 (N.J. Chancery 1925); 

Bloom v. Koch, 50 A02d 621 (N0J0 Chancery 1901); Greer 
v. Van Meter, 33 A. 794 (N.J. Chancery 1896); Sutphen v. 
Therkelson, 38 N.J.Eq. (11 Stew.) 318 (Chancery 1884). 
But see Blumberg v„ Weiss, 17 A.2d 823 (N.J.S.C. 1941); 
Engel v. Siderides, 164 A. 397 (N.J.S.C. 1933). 

83. 38 N.J.Eq. (11 Stew.) 318 (Chancery 1884). 
84. Id_. at 319. 
85. Id_. at 323. 
86. 33 A. 794 (N.J. Chancery 1896). 
87. Id_. at 795. 
88. Id. 
89. See Bloom v. Koch, 50 A.2d 621, 625 (N.J. Chancery 

1901) . 
90. Id. Cf. Engel v. Siderides, 164 A. 397, 398 

(N.J.S.C. 1933) (plaintiff failed to show that the windows 
were intended to burden the vacant lot or that they were 
essential to enjoyment of the building). 

91. See notes 65-66 supra, and accompanying text. 
92. Cf. Tombero v. Liberty Freehold Theatre Corp., 

25 A.2d 909, 910 (N.J.S.C. 1942) (plaintiff must show a 
substantial deprivation of light). 

93. Cf_. Eagle Rock Ranch, Inc. v. Drye, 364 S.W.2d 
196, 208 (Tex. 1963) (use must be economically or physically 
necessary to dominant tenement). 
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94„ See Eagle Rock Ranch, Inc. v. Drye, 364 S.W.2d 
196, 209-210 (Tex. 1963). 

95. Doss v. Blackstock, 466 S.W.2d 59, 61-62 (Tex. C.C. 
A.-Austin 1971 writ ref'd n.r.e.). 

96. See Harrison v. Boring, 44 Tex. 255 (1875). 
97. For example, if the grantor represented to a home 

purchaser that an entire subdivision was suitable for 
installation of a solar energy unit, the purchaser could 
estopp subsequent owners from denying the existence of an 
easement of light. See Eagle Rock Ranch, Inc. v. Drye, 
364 S.W.2d 196, 209-210 (Tex. 1963). 

98. Prior Appropriation Doctrine, supra note 18 at 
434-443. 

99. For example, Oregon has authorized local cities 
and counties to zone for solar energy units. The municipalities 
are to take into account the "location, construction, 
maintenance, repair, and alterations of buildings, including 
height and setback" of the structures. Moreover, slope and 
tree cover are also to be considered. See Prior Appropriation 
Doctrine, supra note 18 at 434. 

100. 312 S.W.2d 286 (Tex. C.C.A.-San Antonio 1958 no 
writ). 

101. Id_. at 288. 
102. See Hoover v. Horton, 209 S.W.2d 649 (Tex. C.C.A.-

Amarillo 1948 no writ): 



[e]very person may use his property as he 
will, provided he uses it in such a way as 
not to injure others. „ 0 . [N] O one may make 
an unreasonable use of his premises to the 
material injury of his neighbor's premises. . 
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