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Until recently, the study of women's roles in various 
societies from a legal as well as a cultural perspective, 
has been sorely neglected. Women's contributions to his-
tory have been slighted or even ignored due to a myriad of 
interrelated reasons. Foremost of these reasons is, prob-
ably, the pitfall of interpreting the values and ideas be-
hind historical facts in light of current cultural concepts. 
As John Reid points out, "/w/hen dealing with values and 
ideas, we must be careful not to force the primitive facts 
into current theories . . ." ̂  Wider cultural acceptance of 
the expanding and changing roles of modern women in the pub-
lic as well as the private arena has allowed a new focus of 
some previously misinterpreted historical facts. A second 
and, perhaps, less easily detected problem in gaining a 
true picture of women's roles in a historical context, is 
the inherent unreliability of records. Such historical 
records were usually not limited to objective factual ob-
servations, but were also injected with a certain amount of 
the cultural biases of the time. Reid again stresses that 
"it must be recognized that the records upon which the 
legal historian depends are themselves sometimes tinged 

p 
with judgments based upon such comparisons . . . " It 
is merely human nature to use the familiar as a basis for 
comparing and analyzing the unfamiliar. But to arrive at 
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the most accurate conclusions possible, it is necessary 
to always remain cognizant of the danger that these past 
and present cultural biases may distort the interpretations 
of such studies. 

With this in mind, the evolution of the role of women 
in Cherokee society, from aboriginal times to the tribe's 
termination at the turn of this century, provides an en-
lightening view of the effect of European culture and "civ-
ilization" on the Cherokee Motion. Though almost all ac-
counts of early contact between the Cherokee and the non-
Indian were not written by Indians and, therefore, were 
subject to cultural judgments of the time, it is still 
possible to construct a fairly accurate picture of Chero-
kee society and women's place in it. 

First, a general overview of traditional Cherokee 
society is necessary to put women's role in context. The 
name "Cherokee", which means "the cave people," came from 
neighboring tribes who believed them to come from the 
ground.^ They lived mainly in the southern Appalachian 
highlands, which insulated them from white contact a 
little longer than some of the surrounding tribes. They 
were impressive to the first Europeans due to their stat-
uesque good looks and their intelligence. They were also 
one of the largest North American nations, with a popu-
lation of up to 20,000 people.^ Their language was divided 
into at least three different dialects and they were geo-

00051 



-13-

graphically separated into five regional groups.^ They 
had little feeling of a national cohesiveness due mainly 
to their geographic divisions and the lack of any central 
government. Though they were considered to be poor war-
riors and were the least warlike of any of the area tribes, 
they spent a considerable amount of time warring among 
themselves and with neighboring enemies. Their liveli-
hood was primarily based on agriculture and hunting. 
They tilled communal fields which were divided into in-
dividual plots and lived in settlements comprised, of 
houses grouped together. Protection from the enemy tribes 
which surrounded them was the main reason for this life-
style.^ 

The Cherokee political system was based on establish-
ing a concensus through town councils. The council made 
decisions rather than enacted legislation. Decisions 
required unanimous consent and every Cherokee had the 
right to veto. The council, composed of all the men and 
women in the village, met every night except during hunt-
ing season. The council house v/as usually the largest 

7 
structure in the town to accomodate the whole village. 
Reid characterizes the ideal Cherokee. 

Friom a political perspective, the ideal Cherokee 
was the individual who deferred to the wishes of 
the majority, voiced his demands in respectful 
terms, and never pushed his fellows beyond their 

00052 



-k-

voluntary inclinations * . . the ideal man did not 
argue.. * • a good Cherokee would not invite con-
troversy by insisting that a consensus, once ar-
rived at was final or that discussion was ever 
closed.^ 

Iteid further states that headmen did not exort direct 
authority over the townspeople, but only the power of 
persuasion derived through personal credit. "For the 
Cherokees, therefore, government was more than the art of 
the possible or the art of compromise. It was the art of 
inducement coupled to the art of proselytiem."^ 

Cherokee women enjoyed the same rights as the 
men, including speaking in the council house and taking 
part in the consensus process. 

Indeed, the central doctrine of the Cherokee con-
stitution was the equality of all citizens. One 
factor keeping government at a minimum was the 
high value placed on personal freedom. It is 
perhaps even wrong to think of Cherokee headmen 
as first among equals, for they were first only 
while supported by public opinion or public inertia.10 

The European view of the Cherokee equality of women was 
characterized by references such as by historian James 
Adair to their "petticoat-government."11 Or even the 
more typical! European reaction a custom so radically dif-
ferent from the familiar subjugation of women was to to-
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tally ignore the Cherokee way. After an account of a 
national tribal council by an Englishman, Reid remarks 
that "/n/o mention is made of the fact that women or or-
dinary warriors wore talcing part or even that they were 

12 
present." He continues by noting that "/i/t would be 
several more years before Charles Town learned that women 
had an equal voice at Cherokee councils, a rather disturb- 1 

ing discovery that the British found convenient to ignore." 
Cherokee towns had two separate governmental struc-

tures, v/hich were never in effect simultaneously because 
they were based on whether the tribe was at peace or at 
war. The white government was typically composed of older 
and wiser members of the tribe and was a stablizing in-
fluence ciuring times of peace. Members of the white gov-
ernment also typically included religious leaders. The red or 
war government was, conversely, usually composed of the 
younger warriors.^ Cherokee women played key roles in 
both tribal governments. 

As a part of the red government, the office of "Be-
loved Y/oman", "Pretty Y/oman" or "War Woman" was espe-
cially important in deciding the fate of prisoners taken 
in war. It was bestowed on Cherokee women for heroic and 
outstanding achievements in battle, and there is no doubt 
that a great deal of influence and prestige followed such 
a title. "/T/he War Woman surely ranked high in Cherokee 
councils and her words were received with respect."^ 
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Like the headman, the War Woman had no absolute author-
ity to spare or condemn prisioners but accounts of the 
War Woman pardoning prisoners are documented.1^ More likely, 
though, was the War Woman's power to choose the method of 
torture of prisoners. Adair describes the method of tor-
ture of enemy torture he witnessed while living with the 
Indians. 

Their punishment is always left to the women; and 
on account of their false standard of education, 
they are no way backward in their office, but per-
form it to the entire satisfaction of the greedy 
eyes of the spectators. Each of them prepares for 
the dreadful rejoicing, a long bundle of dry canes, 
or the heart of fat pitch-pine, and as the victims 
are led to the stake, the women and their young 
ones beat them with these in a most barbarous raanr 
ner • . . The victims arms are fast pinioned, and 
a strong grape-vine is tied round his neck, to the 
top of the warpole, allowing him to track around, a 
about fifteen yards. They fix some tough clay on 
his head to secure his scalp from the blazing tor-
ches. . . . The women make a furious on-set with 

19 their flaming torches . . . 
But the Cherokces generally spare women and children 
captives from the torture inflicted upon adult male pris-

18 oners. 
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Women also had special duties during the peacc tiwc. 
operation of the government. They were granted the right 
to enforce tribal regulation regarding offenses relating 
to the conduct of or toward women, such as rules of fe-
male cleanliness, marriage laws and especially the ob? 

10 
gations of widowhood and adultry. y Aboriginal Cherokee 
law recognized four kinds of deviations which constituted 
infractions of the social norms "deviations which corir 
stituted an offense against the supernatural or Spirit 
Beings, against the entire community, against the c3nn, 20 
and against an individual Cherokee." Any uniformity 
in dealing with deviations from the social norms from 
town to town was a result of the Cherokee kinship system. 

The Cherokee kinship system was primarily organized pi 
around the basic social unit of the clan. The Chero-
kee nation was divided into seven matrilineal clans. This 
clan system is the key to understanding Cherokee social 
thought and legal concepts. Because nothing even simi-
lar existed in European society, the early v/hites who 
came in contact with the system were completely perplexed 
by it. Clans affiliation dictated social relationships, 
marriage partners, friends and enemies, political affil-
iation and the Cherokee's role in society. Rights were 
derived through clan membership and a Cherokee could ex-
pect his rights to be protected and his wrongs revenged 
by the clan. Thus, the clan was essential to even exist-
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ence in Cherokee society, for to be without a clan was to 
be without any rights, even the right to live.22 

The Cherokee traced his kinsmen through his mother's 
family only: his mother's mother, mother's sisters, child-
ren of his mother's si'siters and mother's brothers. The 
Cherokee was not considered to be a blood relative of 
his father and, therefore, was not a member of his father's 
clan. Thus, the most influential male in a Cherokee child's 
life was the mother's brother. "Avuncular responsibil-
ity was the keystone of Cherokee education. The uterine 
uncle was, by necessity of law as well as social custom, 

>7. 
the diciplinary and tutorial authority in the family." J 

The Cherokee woman's sister's children were considered to 
be her "sons and daughters". Only the Cherokee man had 
nieces and nephews. Everyone in the mother's father's 
clan and the father's father's clan was considered to be 
"grandparents." "The Cherokee did not distinguish by gen-
eration; he distinguished by clan classification for it 
was by clans that legal duties as well as social contacts 
were determined;"2^ Reid separates these rights into the 
concepts of in personam and in rem rights. 

That a sister could expect her brother to pro-
tect both her and her children was a right in 
personam, while the killing of an individual 
created a right in rem against the manslayer's 
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clan that was shared in various degrees by all 
members of the victim's clan.2^ 
The matrilineal kinship system of the Cherokees, 

coupled with the marital and property rights of Chero-
kee women left very little influence of the father over 
his children. Both husband and wife retained original 
clan membership, the children belonging to the mother's 
clan. In addition, women usually owned the house and 
frequently practiced, serial monogamy, so upon divorce, 
the man returned to his clan and the children remained 
with the mother. Adair noted with somo distain the 
marital freedom allowed in Cherokee society. 

The Cheerake arc an exception to all civilized 
or savage nations, in having no laws against 
adultry . . . end allow their women full liberty 
to plant their brows with horns as oft as they 
please, without fear of punishment. On this ac-
count their marriages are ill observed, and of a 
short continuance; like the Amazons, they divorce 
their fighting bed-fellows at their pleasure, and 
fail not to execute their authority, when their 

26 
fancy directs them to a more agreeable choice. 

Adair's observations are not entirely accurate in his 
belief that the Cherokees lacked laws against adultry. 
In fact, since divorce was such a simple procedure, 
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"adultry was considered a direct affront to the warrior's 
ego. Punishment might be death, but was not invoked often 
since the option of enforcement rested with the offended 
husband."2''7 Adair observed one incident of punishment 
for adultry. 

However, once in my time a number of warriors, be-
longing to the family of the husband of the adult-
ress, revenged the injury committed by her, in her 
own way; for they said, as she loved a great many 
men, instead of a husband, justice told them to 
gratify her longing desire—wherefore, by the in-
formation of their spies, they followed her into 
the woods a little way from town, (as decency re-
quired) and then stretched her on the ground, with 
her hands tied to a stake, and her feet also extend-
edj upwards of fifty of them lay with her, having a 

28 

blanket for a covering. 
Marital rights of Cherokee women were equal equal 

to those of Cherokee men. Marrige was not binding on 
either party and because no one person exercised abso-
lute authority over another, marriages were not arranged 
by clans as believed by early missionaries. As previously 
stated, the wife did not become a member of the husband's 
clan and the husband gained no rights over the wife's 
property. Both parties were equally free to divorce at 
any time. Divorced was accomplished by merely going 
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separate ways: the husband, by simply leaving his wife's 
house, and the wife, by putting her husband out or taking 
up with another man. Marriages were usually characterized 
by short duration end frequent partner changes—as many as 
three or four marriages in or.e year.2^ There were also no 
laws requiring ;je>:u? 2 .••b.Ttinc.ncc during the mourning period 
of widows as in other neighboring tribes. The custom of 
levirate or sororate were not followed in Cherokee society 

•ZQ 

either.-' Reid considers the Cherokee laws of marriage 
to further prove "the consistency to which the Cherokees 
carried constitutional doctrines governing the freedom 
of personal choice and the equality of women. 

In a similar vein, the property rights of Cherokee-
women stood equal to those of men. Traditionally the 
division of labor was that the women tended the fields, 
leaving the men free for the jobs of hunting and going 
to war. The early Cherokee view of property was to have 
only what was needed and to share with less fortunate 
tribe members. But even though the Cherokees shored a 
certain communal spirit, they still retained a definite 
concept of personal property and private ownership. 
Resources belonged to all until they were needed and 
taken by the individual. Thus, in the Cherokee view, 
no one owned the wildlife until the hunter killed and 
took what he needed. Similarly, since women worked the 
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fields, the lands and the harvest from them v/ere considered 
to be property of the woman. Thus, the division of labor 
in the traditional Cherokee society not only defined sex 
roles, but defined the social order of the society, giving 
the Cherokee a place in a v/ell ordered universe. 

The aboriginal social and legal structure of Chero-
kee society underwent drastic and rapid changes with the 
white settlement. These changes were largely brought 
about by the Americans' "energetic efforts at self-re-
formation and their equally vigorous attempts to convert 
other societies to a (rather statically defined) 'Amer-
ican V/ay.'"-̂  Americans labored to "convert native Amer-
ican Indians to the emulation of an idealized model of 
'Christian civilization.'The new American govern-
ment believed that "if Indian families could be confined 
to small farms and induced by private possession to work 
the land intensively, they could and would turn over mil-
lions of acres of 'surplus' hunting ground for white farm-
ers to use. Federal policy aimed at that conversion above 
all o t h e r s . T h e proposal for "civilization" of the 
Cherokees was also in direct response to a serious economic 
crisis facing the Cherokees which was brought about by a 
depletion of their hunting territory.and the cumpulsory 
peace of all tribes.-^ President Washington solution to 
the dilemma suggested a complete change in the tradition-
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al Cherokee culture: 
Some of you already experience the advantage of 
keeping cattle and hogs; let all keep them and 
increase their numbers, and you will have a plenty 
of meat.To these add sheep, and they will give you 
clothing as well as food. Your lands are good and 
of great extent. By proper management you can raise 
live stock not only for your own wants, but to sell 
to the White people. By using the plow you can vastly 
increase your crops of corn. You can also grow wheat 
(which makes the best of bread) as well as other use-
ful grain. To these you will easily add flax and cot-
ton which you may dispose of to the White people or 
have it made up by your own women into clothing for 
yourselves. Your wives and daughters can soon learn 
to spin and weave. 

The federal government soon provided looms, spinning wheels, 
plows and other farm implements to the Cherokees.^ 
The role of the Cherokee woman soon became more like 
her American and European counterpart. The men took 
over the agricultural tasks. "Although Cherokee women 
retained the right to their own property, they lost real 
economic power when they ceased to have an essential role 
in production and were replaced by either Cherokee men or 
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71 African slavrn."-A' 
V/hcn the fc./cral government started its project to 

"civilize" the Cherokee, many of the tribe "came to view 
matriliri«*;«l kinship as an aspect of their 1 savage' exis-
tence which he to U ; b-ndonc . Consequently Cherokees 
began j.racticing :uro>om ;'tt«.m of iiilieritar.ee, vn* 
in 1G08 the council pledged 'to give protection to chil-
dren as heirs to their father's property am1 to the v:i«>)v:'s 
share. 

lntc.r»:.rrri: t*;: with v:hit'.s also began to cause }<vo-
blc.j.is cohccrning property rights, './hito rccn were us.'-.*' 
to the Dnglich coupon lav: unlor which thv woman gave all 
r»r her :.ro; < rty rights to h<»r husbriv5 u.tu: M'-rriag' . 
'..'he council r-ifrcsseO the problem b-j enacting legislation 
to forbi;- white husbands to dispose of their Indian wives 

. 1,0 property. 1 

The Cherokees adapted readily and quickly to the 
process of "civilization.'.' But the very foundation of 
Cherokee aboriginal culture was abrogated by the formidible 
changes in the division of labor and sex roles of the 
Cherokees. One of the final results of the accultura-
tion of the Cherokee was by the council when they revoked 
the right of suffrage in tribal matters of women. Chero-
kee women suffered great economic and political losses 
with the civilization Of their tribe and the adoption of 

00063 



European legal and social custom. 
In the final analysis;the intelligence and adapta-

bility of the Cherokee as a people caused the disinte-
gration of aboriginal ways. But if the Cherokee had not 
been able to adapt to the European wave thet swept over 
them, they might not have survived at all, as many other 
Indian tribes which virtually vanished. 

And, again, i t IS noted that the role of women in a 
historical context must be viewed carefully and critically 
to avoid the pitfalls of misinterpretation of the facts. 
Such misinterpretation can occur when viewing the past in 
the light of today's standards or a the original source 
of biases historical records. 
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