
CNMINAL DISCOVEIRY AND OMNIBUS 
PROCEDUlRE IN A FEDERAL COUIRT: 

A DEFENSE VIEW 

"It is no mean task to isolate what the issues areJ and in that task 
both sides would be well served by discovery. There is more ten- 
sile strength in the adversary system and a deal more nobility in 
the profession when adversaries foster procedzlres that set them 
free from trick and device and enable them to meet in grand en- 
counter on the issues."t 

This Article discusses the results of a field survey of the criminal discov- 
ery process in ,the United States District Court for the Southern District 
of California1-the first of at least 10 jurisdictions2 to adopt the "omni- 
bus procedure" promulgated by the American Bar Association in the 
Standards Relating to Discovery and Procedure Before Trial (Standards), 
part of its Project on W u m  Standards for Criminal Justice.% The 
study is based primarily upon infomation obtained through personal 
interviews with attorneys who represented defendants in cases tried 
before juries in San Diego4 in the spring of 1974.G The study analyzes 

* Associate Professor of Law, Texas Tech. University. B.B.A. 1955, U.B. 
1960, University of Wisconsin; LL.M. 1964, University of Chicago. The author prac- 
ticed in the federal court in San Diego, California, as an attorney with Federal Defend- 
ers of San Diego, Inc. (the defender organization) from 1970-71, and as a member of 
the panel of attorneys appointed under the Criminal Justice Act from 1971-73. 

$ Traynor, Ground Lost and Found in Criminal Discovery, 39 N.Y.U.L. REV. 
228, 250 (1964). 

1. The United States District Court for the Southern District of California sits 
in San Diego, the chief metropolitan area within the district. For a discussion of how 
the federal court in San Diego pioneered the omnibus procedure in 1967, see text accom- 
panying notes 35-39 infra. 

2. For those jurisdictions, state and federal, which have adopted the omnibus pro- 
cedure, see text accompanying notes 28-34 infra. 

3. ABA PROJECT ON MINIMUM STANDARDS FOR CRMNAL JUST~CE, STANDARDS 
RELATING TO DISCOVERY AND PROCEDURE BEFORE TRIAL (Approved Draft 1970) [here- 
inafter cited as STANDARDS]. This project was proposed by the Institute of Judicial Ad- 
miniitration of the New York University Law School. 

The term "omnibus procedure" as used in this Article refers generally to the pretrial 
procedures recommended in the Standards. 

4. All attorneys interviewed were San Diego practitioners. 
5. The period Apr. 1-June 30, 1974, was selected as the basis for the study to 

514 
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19761 CRIMINAL DISCOVERY 515 

the functioning of a largely informal discovery system, describes the 
disclosures generated by that system, and assesses the impact of those 
disclosures upon the trial processes. In particular, the study focuses on 
the following questions: 

(1) What claims for *the discovery process in San Diego are 
supported by the field research and what defects or malfunctions are 
revealed by it? 

(2) What are the attitudes of the defense bar toward the discovery 
system and the disclosures made under it? 

(3) Of what usefulness are the disclosures and how is the trial 
process affected by them? 

insure that current discovery practices were examined. Edward Infante, United States 
Magistrate, Southern District of California, stated in a telephone interview on Mar. 1, 
1976, that no significant changes in criminal discovery procedures utilized in the South- 
ern District occurred between July 1, 1974, and Mar. 1, 1976. 

During the survey time period, 58 individual defendants were tried in 33 jury trials 
in the district. From records furnished by the Clerk of the Court, the author listed the 
names of the 58 defendants. Numbers assigned to each of them were written on sep- 
arate slips of paper and put into a hat, from which the writer's daughter, then age 6, 
drew a random sample of 30. I n t e ~ e w s  were arranged with the defense attorneys. 
When two of them proved to be unavailable, two more cases were selected in the manner 
described. The following indicates the nature of the offenses and the disposition at trial 
of the 30 defendants: 

Nature of offenses: Disposition at trial: 
Drug offenses 20 
Immigration offenses 5 Guilty 18 
Customs offenses 2 Not guilty 5 
Theft 1 Acquitted by judge 5 
Bank Robbery 1 Hung jury 1 
Assault 1 Change of plea 1 

30 30 
These defendants were tried in 21 trials-nine defendants in nine separate trials and 21 
defendants in 12 joint trials. The sample thus consisted of 52% of the defendants in 
the array, and 64% of the trials. By the following indices, the 23 defendants upon 
whom juries returned verdicts were representative of the 153 defendants tried by juries 
in the Southern District in fiscal year 1974: 

23 defendants Total of 153 
in sample defendants 

Jury convictions 78.3% 79.7% 
Nature of offenses: 

Drug 
Imrmgration 
Other 

c o w l :  
Private attorney, retained 26.1% 32.4% 
Private attorney, appointed 39.1% 38.6% 
Defender organization attorney 34.8 % 29.0% 

Information concerning the 153 defendants was obtained from James A. McCafferty, 
Chief of the Operations Branch, Administrative Office of the United States Courts. 
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(4) Are the disclosures made under this system of informal discov- 
ery of a greater scope than those called for either by the ABA Standards 
or by Rule 16 of the Federal Rules of Criminal Pro~edure?~ 

An examination of actual discovery practices provides the most 
useful way of learning athe ways in which discovery affects  trial^.^ 
Because facts in most criminal trials are hotly disputed or difficult to 

6. The Federal Rules of Criminal Procedure do not require the use of the omni- 
bus procedure. Nevertheless, the Advisory Committee on the Federal Rules has noted: 

Although the . . . Committee is of the view that it would be premature to write 
the omnibus hearing procedure into the rules, it is of the view that the single 
pretrial hearing should be made possible and its use encouraged by the rules. 

FED. R. CRIM. P. 12, 1974 Advisory Committee Note, in Proposed Amendments to Fed- 
eral Rules of Criminal Procedure for the United States District Courts, 62 F.R.D. 271, 
289 (1974) [hereinafter cited as Proposed Rules]. 

The Supreme Court transmitted the above amendments to the Federal Rules of 
Criminal Procedure to Congress on Apr. 22, 1974. Ultimately Congress responded by 
passing the Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 
94-64, 89 Stat. 370. This Act approved some of the proposals and amended others. 
Except for Rule 11(e) (6), which took effect Aug. 1, 1975, Congress provided that these 
amendments became effective on Dec. 1, 1975. 

7. The field research was accomplished by the use of a 74-item questionnaire (re- 
produced in the Appendix) peremafter cited as App.] personally administered by the 
author to the defense attorneys in individual interviews. The 28 attorneys representing 
30 defendants (two of the attorneys with the community federal defender organization 
each individually represented two separate defendants) had the following characteristics: 

,Experience--felony cases tried before Type of counsel: 
juries: 

Over 30 trials 11 Private attorney, retained 8 
11-30 trials 16 Private attorney, appointed 11 
6-10 trials 2 Defender organization 
5 trials or less 1 attorney 11 

3 0 30 
The 19 private attorneys also practiced criminal law in the California state courts. 
Seven were former prosecutors (three in federal and four in state courts). 

The interviews of these attorneys were conducted independently of one another in 
the attorneys' offices in July 1974, and averaged between 45 minutes and an hour in 
length. The questio~aire was completed by the author on the basis of the information 
supplied by the attorneys, who made occasional references to their files. Because the 
charges against most of the defendants were filed in 1974, the attorneys experienced lit- 
tle difficulty in recalling the details of discovery practices affecting the cases m the sur- 
vey. Each attorney was invited to make comments in addition to supplying the informa- 
tion that answered the specific items on the questio~aire. These comments were noted 
and incorporated into the data produced by the survey. 

Although the bulk of the research was accomplished by mtemews with defense at- 
torneys, useful infomation was also obtained through the following mtemews: Stephen 
G. Nelson, Chief of the Criminal Division of the United States Attorney's office in San 
Diego, on Aug. 2, 1974 mereinafter cited as Nelson Interview]; John J. Cleary, Execu- 
tive Director of Federal Defenders of San Diego, Inc. (the community federal defender 
organization); and each of the three full-time United States Magistrates m San Diego. 

In presenting the results of this survey, there will be no attempt to draw conclu- 
sions where the data was mconclusive. 
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obtain by other means: defendants usually make maximum use of 
available discovery in preparing for trial. In addition to providing an 
occasional glimpse of judicial attitudes toward discovery, the litigated 
cases furnish an opportunitly to measbe the extent to which pretrial 
disclosures correspond to evidentiary proof at trial. 

In analyzing the results of the survey it is clear that the omnibus 
hearing procedure as it was used m the Southern District of California 
during the study period bears little resemblance to the comprehensive 
pretrial proceeding envisioned by .the drafstmen of the Standards. The 
success of the omnibus proceeding concept requires more than the mere 
promulgation of formal procedures. Success of the procedure requires 
a commitment from court and counsel which does not appear to be 
present in the Southern District. As a result, the omnibus procedure 
has not reached the full potential expected at the time that the Standards 
were adopted. 

I. OMNIBUS PROCEDURE: THE ABA MODEL 

In 1970 the ABA approved the Standards Relating to Discovery and 
Procedure Before Trial? The domhant theme of these Standards is 
that, at an early stage, the discovery process must provide the accused 
with sufficient information either to enter an informed plea or to go to 
trial thoroughly prepared.1° To that end, they embody a comprehensive 
set of proposals liberally expanding the scope of the pretrial disclosures 
to be made to the defense.ll 

By adopting the Standards, the ABA implicitly rejected the argu- 
ments of those who oppose broad criminal discovery. Opponents of 
discovery in criminal cases fear that it will encourage the defendant to 
resort to perjury and interference with witnesses.12 They also argue 

8. See notes 51-81 and accompanying text infra. 
9. STANDARDS, supra note 3. The Tentative Draft of May 1969, with amend- 

ments as shown in the Oct. 1970 supplement, was approved by the ABA House of Dele- 
gates on Aug. 11, 1970. 

10. Id. § l.l(a). 
11. Id. § 2.1 & Commentary. 
12. Chief Justice Vanderbilt forcefully stated the arguments against broad discov- 

ery in State v. Tune, 13 N.J. 203,210-11, 98 A.2d 881, 884-85 (1953): 
In criminal proceedings long experience has taught the courts that often discov- 
ery will lead not to honest fact-finding, but on the contrary to perjury and the 
suppression of evidence. Thus the criminal who is aware of the whole case 
against hi will often procure perjured testimony to set up a false defense 
[citations omitted]. Another result of full discovery would be t&t the crim- 
inal defendant who is informed of the names of all the State's witnesses may 
take steps to bribe or frighten them into giving perjured testimony or into ab- . 
senting themselves so that they are unavailable to testify. Moreover, many 
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that, because of the' defendant's constitutional privilege against self- 
incrimination, criminal discovery would be a one-way street.la 

The Standards establish three stages of procedure before trial: (1) 
an exploratory stage; (2) an omnibus stage; and (3)  for those cases not 
disposed of by plea, a trial planning stage.14 The exploratory stage 
occurs at the outset of a case, when counsel, free from judicial interfer- 
ence, are left to pursue on their own initiative such matters as investiga- 
tion, discovery, and plea bargaining.15 It is during this period that the 
discovery process operates informally; disclosures are made voluntarily, 
generally upon request but often through offers of information by 
counsel granting discovery. Formal motions are filed only if a 
dispute arises, usually because one party requests a disclosure that the 
other refuses to make. Informal discovery eliminates filings and for- 
malities and often provides the initial contact between counsel, allowing 
them to demonstrate integrity and professionalism in their relationship 
with one another. Although informal discovery is already practiced in 
many jurisdictions, the Standards seek to encourage its greater use by 
formally acknowledging its existence.16 

To ensure that the pretrial processes function justly and without 
excessive delay, a period of court supervision follows the exploratory 
stage.17 This period is known as the "omnibus stage"; the proceeding 
held during this stage is known as the "omnibus hearing."18 The 

witnesses, if they know that the defendant will have knowledge of their names 
prior to trial, will be reluctant to come forward with information during the 
investigation of the crime [citations omitted]. . . . . . . . 

[Tlhe State is completely at the mercy of the defendant who can produce 
surprise evidence at the trial, can take the stand or not as he wishes, and gener- 
ally can introduce any sort of unforeseeable evidence he desires in his own de- 
fense. To allow him to discover the prosecutor's whole case against him would 
be to make the prosecutor's task almost insurmountable. 

- 13. But see United States v. Nobles, 422 U.S. 225 (1975), where the Court held 
that the defense could be required to produce for the prosecution's inspection at trinl 
its investigator's prior written report of an interview with a witness, as a condition to 
the investigator being permitted to testify in impeachment of the witness. The Court 
specifically rejected the argument that the fifth amendment constitutes an absolute bar 
to the prosecution's discovery of defense information. Id. at 233-34. 

14. STANDARDS, supra note 3, § 5.1 (a). 
15. Id. § 5.2 & Commentary. 
16. Id. The 1975 amendments to the Federal Rules of Criminal Procedure also 

encourage informal discovery by recasting the lanynge of rule 16 from "the court may 
order" or "the court shall order" discovery to "the government shall permit" or "the 
defendant shall permit" discovery. FED. R. CRIM. P. 16 & 1974 Advisory Committee 
Note., 

17. STANDARDS, supra note 3, §§ 5.2(a)-(b) & Commentary at 112-13. 
18. Id. § 5.3(a) describes the procedure to be followed at the omnibus hearing: 
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omnibus hearing is designed to allow the court to ascertain whether the 
parties have completed discovery or have requests for additional 
disclosures. Ideally, discovery will have been completed informally by 
the time of the hearing. If not, the court is required by the omnibus 
procedure to make rulings expediting the process or afTecting the scope 
of further disclosures to be made. 

In addition, the omnibus hearing is intended to provide a single 
occasion for determining the wide variety of motions and requests often 
made before the trial of a criminal case.19 In particular, the hearing is 
designed to expose and determine latent constitutional issues, such as 
the legality of searches and the voluntariness of  confession^.^^ The 
pretrial resolution of such questions is a fundamental objective because: 
(1) their resolution might make a trial unnecessary; (2) a trial, if 
conducted, may then proceed without interruption; and (3) a failure to 
detect these issues could ultimately result in the invalidation of a convic- 
tion21 Achieving adjudicative finality was of chief importance to the 

- - 

(a) At the Omnibus Hearing, the trial court on its own initiative, uti- 
lizing an appropriate check-list form, should: 

(i) ensure that standards regarding provision of counsel have been com- 
plied with, 

(ii) ascertain whether the parties have completed the discovery required 
in sections 2.1 and 2.3, and if not, make orders appropriate to expedite com- 
pletion; 

(iii) ascertain whether there are requests for additional disclosures under 
sections 2.4, 2.5 and 3.2; 

(iv) make ruling on any motions, demurrers or other requests then pend- 
ing, and ascertain whether any additional motions, demurrers or requests will 
be made at the hearings or continued portions thereof; 

(v) ascertain whether there are any procedural or constitutional issues 
which should be considered; 

(vi) upon agreement of counsel, or upon a finding that the trial is likely 
to be protracted or otherwise unusually complicated, set a time for a Pretrial 
Conference; and 

(vii) upon the accused's request, permit him to change his plea. 
The commentary following 5 5.3 further explains the procedure. Id. at 115-23. 

19. Id. § 5.3 (a) (iii)-(iv) & Commentary at 117. 
20. Id. § 5.3 (b) & Commentary at 120. 
21. See Fay v. Noia, 372 U.S. 391 (1963), which expanded the opportunities for 

collateral attack on a state or  federal conviction. The defendant m that case had been 
convicted of murder and sentenced to life imprisonment. Although b did not appeal, 
two codefendants did. Their appeals were ultimately successful on constitutional 
grounds that also would have invalidated the defendant's conviction. The Court held 
that the requirement of exhaustion of state remedies applied only to "state remedies still 
open to applicant at the time he files his application for habeas corpus iu &e federal 
court." Id. at 399. Before this decision, it was widely believed that a basis for denying 
relief by federal habeas corpus would be found in the refusal of a state court to consider 
a constitutional claim because the defendant had failed to comply with a reasonable state 
procedure for asserting it. 
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ABA draftsmen who devised the omnibus procedure.22 

An appropriate checklist form is utilized at the omnibus hearing to 
assist counsel and the court in detecting issues which might subsequently 
provide the basis for attack on a conviction, especially those that 
otherwise might be o~erlooked.~~ In preparing the form, the parties are 
required to consider a series of items embodying the range of questions 
potentially arising in a criminal prosecution. Through these proce- 
dures, pretrial practice is simplified by eliminating the requirement of 
filing motions in writing and by permitting issues to be raised orally at 
the hearing.24 

The draftsmen were concerned not only that the accused be given 
the opportunity before trial to raise any issue presented by his case, but 
also that he not be permitted to frustrate the system by refusing to raise 
an issue until after conviction. Therefore, the draftsmen provided that 
the defendant's failure to raise any issue of which he had knowledge at 
the omnibus hearing automatically operates as a waiver of any subse- 
quent attack on his conviction on the basis of that issue.2G Use of the 

22. STANDARDS, supra note 3, § l.l(a) (iv) & Commentary at 26. 
23. Id. § 5.3(b) & Commentary at 117-18. For the checklist form formerly used 

in the Southem District of California, see id., app. C, at 138-44. For checklist forms 
patterned after this form, see WASH. R. CRIM. P. 4.5(h). 

24. STANDARDS, supra note 3, § 5.3 (b) & Commentary at 117-18. 
25. Id. § 5.3(b) provides: 
Failure to raise any prior-to-trial eKOr or issue at this time constitutes waiver 
of such error or issue if the party concerned then has the information neces- 
sary to raise it. Check-list forms should be established and made available by 
the court and utilized at the hearing to ensure that all requests, errors and is- 
sues are then considered. 

Id., Commentary at 120-21, further explains the waiver theory. The Arizona rules pro- 
vide: 

b. Making of Motions Before Trial. motions shall be made no 
later than 20 days pnor to the date set for tnal. Lack of jurisdict~on may be 
raised at any time. 

An omnibus hearing will be held only if affirmatively requested in writing 
by either or both parties within 30 days of the date of a r r a i ~ c n t  in the Su- 
perior Court. The omnibus heamg shall be set at the earliest convenient date 
following the f h g  of the request but no later than 20 days prior to the trial 
date. ' 

c. EEect of Failure to Make in Timely Manner. Any motion, de- 
fense, objection, or request not timely raised under Rule 16.l(b) shall be prc- 
cluded, unless the basis therefore was not then known, and by the exercise of 
reasonable diligence could not then have been known, and the party l-aises 
it promptly upon learning of it. 

ARIZ. R CRIM. P. 16.l(b)-(c). For examples of waiver provisions in other jurisdictions, 
see MINN. R CRIM. P. 10.03; WMH. R. &M. P. 4.5(d). 

The classic definition of waiver was enunciated in Johnson v. Zerbst, 304 U.S. 458, 
464 (1938), as "an intentional relinquishment or abandonment of a known right or priv- 
ilege." The Court in Fay v. Noia, 372 U.S. 391, 438-39 (1963), adopted this as the 
controlling standard to determine whether an applicant for a writ of habeas corpus had 
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omnibus hearing is designed to encourage the defendant's participation 
in the hearing by informing the defendant of the grounds for motions 
and, through the use of the checklist form, to make it a matter of record 
that the defendant was given the opportunity to raise issues and failed to 
do so.20 

The third procedural stage set forth in the Standards is the trial 
planning stage, which consists of pretrial conferences. As mentioned 
above, this stage is reached only if there is a reasonable possibility of a 
trial.27 

Following its adoption in .the Southern District of California in 
1967,28 the omnibus procedure was introduced in the Western District 
of Texas,2O the Western District of Missouri,30 the District of Kansas,3l 

deliberately bypassed the orderly procedure of the state courts aud in doing had forfeited 
his state court remedies. By the Johnson v. Zerbst standard, the waiver provision con- 
tained in the Standards should pass constitutional muster. If a defendant at an omnibus 
hearing understandingly and knowingly forwent the privilege of raising claims, then a 
court-either at trial or upon any post-conviction proceeding-may refuse to entertain 
the merits of his claim. On the other hand, if the right to raise claims at the hearings 
is a constitutional right, as is probably the case, the validity of the Arizona rule on 
waiver seems questionable since the rule provides for mandatory waiver not only of 
claims which the defendant intentionally fails to raise at the omnibus hearing, but also 
of those which are not raised through negligence. 

26. STANDARDS, supra note 3, § 5.3, Commentary at  121. 
27. Id. §§ 5.1, 5.4 & Commentary at 124. 
28. The procedure was introduced in the Southern District of California in 1967 

without an order or rule of court. Telephone interview with Wiiarn Luddy, Clerk of 
the Court, Apr. 11, 1975. The omnibus hearing is now authorized by General Order 
No. 155, In re Procedure in Handling Criminal Cases (S.D. Cal. May 4, 1972) (copy 
on file in the offices of the Southern California Law Review). The order, however, 
does not prescribe the proeedure to be followed at the hearing. 

29. The procedure was implemented in the Western District of Texas in 1967 
without an order or rule of court. Telephone interview with Dan Benedict, Clerk of 
the Court, Apr. 8, 1975. The procedure was subsequently authorized by an order pro- 
viding: "The omnibus procedure contemplated by the American Bar Association Stand- 
ards . . . shall be utilized in every division of this district . . . ." Order Approving 
the Plan for Implementation of the Criminal Justice Act 1 6(f) (W.D. Tex. Feb. 11, 
1971) (unnumbered). 

30. The procedure was implemented in the Western District of Missouri in 1968 
without an order or rule of court. Telephone interview with L.C. Barry, Deputy Clerk, 
Apr. 8, 1975. The procedure was subsequently authorized by General Order Providing 
for Omnibus Hearings Before the United States Magistrates (W.D. Mo. Feb. 12, 1971) 
(unnumbered) (copy ou file in the offices of the Southern California Law Review). 
For a discussion of the experience with this procedure, see Oliver, Omnibus Pretrial Pro- 
ceedings: A Review of the Experience of the United States District Court for the West- 
ern District of Missouri, 58 F.R.D. 270 (1973). 

31. The procedure was mtrodueed in the Di~trict of Kansas in 1969 by Standing 
Order Providing for Omnibus Hearings Before the United States Magistrates (D. Kan. 
Aug. 7, 1969) (unnumbered) (copy on file in the offices of the Southern California Law 
Review). 
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and the Middle District of Florida.32 In addition, at least five states, by 
statute or court rule, have recently adopted the omnibus procedure: 
Arizona, Indiana, Oregon, and Washington in 1973, and Minnesota in 
1975.a3 Each of these states, except Indiana, also adopted liberal 
rules of discovery patterned closely after .those proposed in the Stand- 
a r d ~ . ~ ~  In doing so, they became pilot jurisdictions, accelerating the 
trend toward a liberalization of discovery in criminal cases. 

II. THE DISCOVERY PROCESS IN THE SOUTWERN 
DISTRICT OF CALIFORNIA 

A. OMNIBUS PROCEDURE IN THE SOUTHERN 
DISTRICT OF CALIFORNIA 

In 1967,3 years before the Standards were approved by the ABA House 
of Delegates, the federal court in San Diego pioneered the omnibus 
procedure.36 At that time, the district was assigned only two judges 
but carried the heaviest criminal caseload of any federal district.80 

32. The procedure was introduced in the Middle District of Florida in 1971 with- 
out an order or rule of court. Telephone interview with David Pelliser, Deputy Clerk, 
Apr. 8, 1975. 

33. IND. CODE § 35-4.1-3-1 (IND. ANN. STAT. § 9-1201, Burns, 1975); Om. ROV. 
STAT. § 135.037 (1974); A m .  R. CRIM. P. 16; MINN. R. CRIM. P. 11; WASH. R. CRIM. 
P. 4.5. The systems of procedure in these jurisdictions are not entirely alike. See, e.g., 
note 125 infra. Also, the laws of Indiana, Oregon, and Washington contain only broad 
outlines of omnibus procedure, while the rules of Arizona and Minnesota are quite de- 
tailed, setting forth each procedural step rather completely. 

A bill to establish an omnibus hearing in the California state courts was introduced 
in the California Legislature in 1975, but has not been enacted into law. A.B. 1355, 
Cal., 1975-76 S~SS. 

34. Om. REV. STAT. §§ 135.801-.873 (1974); ARIZ. R. CRIM. P. 15; MINN. R. 
CRIM. P. 9; WASH. R CRIM. P. 4.7. 

35. STANDARDS, supra note 3, at 9. 
36. The Southern District of California continues to be among the busiest of the 

94 federal judicial districts. The volume of its criminal caseload is reflected by data 
compiled in the ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICO OF 
THE UNITED STATES COURTS for each year from 1967-1974, at Table X-1, as summarized 
in the following table: 

Rank of Southern 
District among all 

districts in weighted 
Fiscal year Number of Weighted criminal caseload criminal caseload per 

Ended June 30 Judgeships per judgeship judgeship 

1967 2 683 1 
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Chief Judge James M. Carter,37 ,then a member of the ABA Advisory 
Committee on Pretrial Proceedings, tested the omnibus procedure as the 
Committee deliberated its merits. During this period of experimenta- 
tion he developed the checklist form which has served as a model for 
other  jurisdiction^.^^ Initially, Judge Carter or his colleague presided 
over the omnibus hearing, using the checklist form to raise issues;89 if 
necessary, the hearing was continued to receive additional evidence or 
settle unresolved questions. The experiment led to the ultimate inclu- 
sion of the checklist procedure in the Standards. 

In 1971, however, the report of an American Bar Foundation 
study concluded that the San Diego omnibus procedure had failed to 
expedite the criminal process or increase the efficiency of judges and 
lawyers40 -two objectives of the procedure. The study was limited to 
the operation of the procedure during 2 years, i.e., 1967, shortly after 
the hearing procedure was adopted, and 1970. For the 1967 period, 
the report concluded that discovery occurred too late for defense counsel 
to come to the hearing conversant with the facts. In addition, since the 
district judge was unable to devote substantial time to each case, the 
hearing- did not succeed in exposing or determining nondiscovery 
issues which might undermine the finality of a con~iction.~~ By 

37. Judge Carter is now a Senior Judge of the United States Court of Appeals for 
the Ninth Circuit. 

38. See note 23 supra. See also ARIZ. R CRIM. P. 15.l(a)-(b), Comments. 
39. For transcripts of two omnibus hearings in their entirety and of three partial 

hearings conducted in the Southern District of California in 1967, see STANDARDS, supra 
note 3, app. D, at 145-58. 

40. R. NIMMER, TEE OMNIBUS HEARING: AN EWERIMENT IN R E L ~ G  INEFFI- 
CIENCY, U N F ~ S ,  AND JUDICIAL DELAY (1971). The American Bar Foundation 
study differs from this survey in both scope and method. The study sought to measure 
the efficiency of the omnibus hearing in 1967 and 1970, particularly with respect to the 
hearing's effect upon judge-time per case and the lapse of time between initiation and 
disposition. Id. at 27-51. To a lesser extent, it examined the hearing in relation to 
discovery enforcement, issue identification, and scheduling and flow of cases. Id. at 53- 
71. The study was conducted by Mr. N i e r  in 1970. For the 1967 period, Mr. Nim- 
mer studied literature concerning the early operation of the hearing and examined a ran- 
dom sample of 623 files of narcotics cases obtained from the clerk's office. Id. at 11, 
20. 

For the analysis of the 1970 period, Mr. Nimmer relied on data obtained almost 
exclusively from observation and interviews. Id. at 74. An undisclosed number of de- 
fense attorneys who had had extensive experience under the omnibus hearing procedure 
were interviewed. However, they did not constitute a representative sample of the de- 
fense bar in the district. Id. at  82. Mr. Nimmer also examined a random sample of 
215 narcotics case files, not for a comparison with the 1967 sample, but rather to supple- 
ment and expand the impressions received from the observation-interview data. Id. at 
74-75. 

41. Id. at 13-14. The reporter also concluded that, because defendants chose to 
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1970, the study found, the proceeding had undergone important 
changes: (1) a magistrate, rather than a district judge, presided over the 
omnibus hearing;42 (2) hearings were conducted on a mass-produc- 
tion basis and averaged only 1 to 5 minutes in length;" (3) the hearing 
no longer served the purpose of identifying and ruling on the issues 
presented by a case;44 and (4) although the checklist devised by Judge 
Carter was filed at the hearing as a matter of form, no attempt was made 
to use it as a basis for an analysis of the case." In short, within 3 years 
of its implementation, the omnibus hearing had been transformed into a 
proceeding which attempted nothing more than enforcement of the 
parties' discovery ~bligations.~~ 

The results of the field survey conducted in spring 1974 indicate 
that pretrial procedure in the Southern District has seen little change 
since 1970. Presently, the omnibus hearing is conducted by the magis- 
trates almost wholly as a discovery pr0ceeding.4~ Although a checklist 
form is utilized, in 1972 the court eliminated those parts of it that 
performed the issue-raising f~nction.4~ The parties now use the form 
only to make requests for disclosures of additional information. Rul- 
ings on pretrial motions and requests-such as motions to sever or to 
suppress evidence-are made by the district judges rather than the 
rnagistrate~:~ upon motions in writing, and at pretrial hearings other 

defer guilty pleas until after they completed discovery, the omnibus procedure actually 
extended the time between filing and disposition. Id. at 12,37-51. 

42. Id. at 76. 
43. Id. at 15, 76, 78. 
44. Id. at 15, 75-78, 101. 
45. Id. at 76-77. 
46. Id. at  87. 
47. See text accompanying notes 101-22 infra. 
48. In 1971 a committee composed of representatives from the criminal bar, tho 

prosecutor's office, and the defender organization was formed to propose revisions to tho 
omnibus hearing form then m use. On Dec. 27, 1971, the cliairman, United States Mag- 
istrate J. Edward Hams, submitted to the district judges a revised omnibus hearing form 
which contained a series of defense motions of the type made to raise issues before trial; 
these motions were similar to those contained in the form then in use. Letter from J. 
Edward Harris to J. Clifford Wallace, District Judge, Dec. 27, 1971 (copy on file in 
the offices of the Souther12 Califontia Law Review). The district judges, however, modi- 
fied the proposed form by eliminating the defense motions; they then approved the form 
as modified. The revised form was put into effect m February 1972 v~ithout an order 
of the court. Telephone interview of Deputy Clerk Westdal on Apr. 21, 1975. 

49. The Federal Magistrates Act, 28 U.S.C. 5 636(b) (1970), provides tliat a dis- 
trict court may establish rules pursuant to which there may be assigned to magistrates, 
in addition to the duties listed in § 636(a), "such additional duties as are not inconsist- 
ent with the Constitution and laws of the United States," including "assistance to a dis- 
trict judge m the conduct of pretrial or discovery proceedings in civil or criminal ac- 
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than the omnibus hearing.60 

Since the omnibus hearing in the Southern District no longer 
performs the function of raising issues, the theoretical basis for a waiver 
by the defendant of claims he did not make at this hearing no longer 
exists. Moreover, since pretrial motions are made and ruled upon at 
hearings other than the omnibus hearing, it is also manifest that the goal 
of a single pretrial hearing has been abandoned. 

In addition to traditional discovery procedures, other mechanisms occa- 
sionally provide the defendant with an opportunity to learn about the 
government's case.E1 An inventory of such mechanisms includes grand 
jury proceedings, bills of particulars, preliminary examinations, suppres- 
sion hearings, and pretrial conferences. Each of these devices is capa- 
ble, to a greater or lesser degree, of generating useful information in 
advance of trial. Although the entire collection might ordinarily 
produce at least a moderate amount of discovery, this did not prove to 
be the case in the Southern District. 

1. Grand Jury Proceedings 
A transcript of the testimony of witnesses before the grand jury- 
though a poor substitute for depositions, since defense counsel are not 

tions." Indicating a view contrary to that practiced in the Southern District, the court 
in Campbell v. United States Dist. Court, 501 F3d  196, 207 (9th Cir.), cert. denied 
419 U.S. 879 (1974), upheld the authority of a magistrate to preside at an evidentiary 
hearing on a motion to suppress evidence in a criminal case. Judge James M. Carter, 
for the court, rejected the contention that only an article IU judge can hear a motion 
to suppress; the court also distinguished Wingo v. Wedding, 418 U.S. 461 (1974), in 
which the Supreme Court had barred a magistrate from conducting an evidentiary hear- 
ing in a habeas corpus proceeding. 501 F.2d at 201. In Campbell the court emphasized 
that the district judge must retain the ultimate authority for adjudication of the motion 
to suppress, but that the magistrate may make proposed findings of fact and conclusions 
of law. Id. at 206. However, if these are contested, the district judge must make a 
de novo determination of the facts and the conclusions to be dram therefrom, but a 
de novo hearing of the case is not required. Id. at 206-07. Within this framework, the 
court suggested, the magistrate could hear and preliminarily determine every type 
of pretrial motion in a criminal case. 

Retired Justice Tom Clark also has recommended full use of the magistrates. 
Clark, Parajudges and the Administration of Justice, 24 VAND. L. REV. 1167, 1178 
(1971). 

50. In criminal cases in the Southern District, the magistrates are authorized only 
to preside over arraignments and omnibus hearings. General Order No. 155, In re Pro- 
cedure in Handling Criminal Cases (SD. Cal. May 4, 1972). 

51. For a bibliography on criminal discovery, see L. WEINREB, CRIMINA~ PROCESS 
1174-76 (2d ed. 1974). 
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present to cross-examine--could prove useful to the preparation of a 
defense.s2 However, counsel in the Southern District displayed little 
interest in obtaining grand jury minutes; only one defense counsel in the 
sample attempted to obtain access to the tran~cripts.~~ The attorneys 
expressed the view that grand jury minutes would be of little value in 
preparing a case. This view may be explained by the way in which the 
cases are presented for indictment in the Southern District. Because of 
its proximity to the international boundary, drug and immigration cases 
predominates4 and tend to be treated as routine matters. The govern- 
ment, even though it intends to call other witnesses at trial, usually 
obtains indictments for these offenses by presenting the testimony of a 
single investigative agent to the grand The agent is allowed to 
testify to a summary of the investigation, including the statements and 
observations of others who were percipient to the facts in issue, enabling 
the government to limit sharply the number of witnesses it must call to 

Even in nondrug cases, however, several factors mitigate 
against the use of grand jury proceedings in the preparation of the 
defense case. The hearsay nature of the testimony presentedYG7 the 

52. FED. R. CRIM. P. 6(e) governs disclosure of grand jury minutes: 
Secrecy of Proceedings and D$clos~e. Disclosure of matters occur- 

ring before the grand jury other than ~ t s  dehberations and the vote of any juror 
may be made to the attorneys for the government for use in the performance 
of their duties. Otherwise a juror, attorney, interpreter, stenographer, opemtor 
of a recording device or any typist who transcribes recorded testimony may dis- 
close matters occurring before the grand jury only when so directed by the 
court preliminarily to or in co~ec t ion  with a judicial proceeding or when per- 
mitted by the court at the request of the defendant upon a showing that 
grounds may exist for a motion to dismiss the indictment because of matters 
occurring before the grand jury. No obligation of secrecy may be imposed 
upon any person except in accordance with this rule. The court may direct 
that an indictment shall be kept secret until the defendant is in custody or has 
given bail, and in that event the clerk shall seal the indictment and no person 
shall disclose the finding of the indictment except when necessary for the issu- 
ance and execution of a warrant or summons. 
53. Although all 30 defendants were indicted by grand juries, eight attorneys can- 

didly volunteered that they did not know if the proceedings had been recorded. In tho 
Southern District the decision to transcribe grand jury testimony is made unilaterally by 
the prosecutor. Proceedings generally are not recorded if testimony is presented by caso 
agents only. Nelson Interview, supra note 7. On the subject of requesting recording 
of grand jury proceedings, see A. AM-AM, B. SEGAL & M. MILLER, TRIAL MANUAL 
FOR TEE DEFENSE OF ~ A L  CASES § 160 (3d ed. 1974) bereinafter cited as AMSTER- 
DAM, TRIAL MANUAL]. 

54. See note 5 supra. 
55. Nelson Interview, supra note 7. 
56. For a discussion of how cases are presented to Philadelphia grand juries, seo 

Bray, Not-So-Grand Juries, Wall Street Journal, July 29, 1971, at 1, col. 1 (eastern ed.), 
in which the author estimated that in 80-90% of the cases, "the only 'evidence' presented 
is an affidavit from a police officer." 

57. The rules of evidence do not apply to grand jury proceedings. FED. R. EVID. 
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failure to call all percipient witnesses, and the minimal disclosure re- 
quired to satisfy the probable-cause standard, all contributed to the 
attitude of defense counsel that the value of grand jury minutes was too 
slight to be worth the effort to obtain them.68 

The difficulty experienced by the defense counsel who sought 
grand jury minutes in one of the sample cases suggests that traditional 
notions of grand jury secrecy still prevail in the Southern Di~t r ic t .~~  In 
that case, multiple defendants were charged with a conspiracy to smug- 
gle laetrile (a claimed cure for cancer) into the United States without 
the payment of duty. The case was unusual in that the prosecution 
presented to the grand jury the testimony not merely of a single govern- 
ment agent, but of several percipient witnesses. The defense counsel 
was particularly interested in obtaining the statements made to the grahd 
jury by an unindicted coconspirator whose testimony and cooperation 
would be essential to the government's case at trial.60 Portions of the 

1101(d) (2). Federal courts consistently have held that an indictment may be based on 
hearsay. E.g., United States v. Daras, 462 F.2d 1361 (9th Ci.), cert. denied, 409 U.S. 
1046 (1972); Johnson v. United States, 404 F.2d 1069 (9th Cir. 1968), cert. denied, 
395 U.S. 912 (1969). 

58. Colnpare this procedure with California discovery, where defense counsel is 
entitled to grand jury transcripts (CAL. PENAL CODE § 938.1 (West Supp. 1975)), and 
hearsay alone may not be presented to the grand jury (CAL. PENAL CODE § 939.6 (West 
1970)). 

59. See Sherry, Grand Jury Minutes: Tlze Unreasonable Rule of Secrecy, 48 VA. 
L. REV. 668, 684 (1962). See also Calkins, Grand Jury Secrecy, 63 MICH. L. REV. 
455 (1965); Louisell, Criminal Discovery: Dilemma Real or Apparent?, 49 CALIF. L. 
REV. 56, 69-71 (1961); Traynor, Ground Lost and Found in Criminal Discovery, 39 
N.Y.U.L. REV. 228, 232-33 (1964) bereinafter cited as Traynor]. In United States v. 
Rose, 215 F.2d 617 (3d Cir. 1954), the court summarized the reasons for grand jury 
secrecy as follows: 

(1) To prevent the escape of those whose indictment may. be contemplated; (2) 
to insure the utmost freedom to the grand jury in its dehberations, and to pre- 
vent persons subject to indictment or their friends from importuning the grand 
jurors; (3) to prevent subornation of perjury or tampering with the witnesses 
who may testify before grand jury and later appear at the trial of those indicted 
by it; (4) to encourage free and untrammeled disclosures by persons who have 
information with respect to the commission of crimes; (5) to protect innocent 
accused who is exonerated from disclosure of the fact that he has been under 
investigation, and from the expense of standing trial where there was no prob- 
ability of guilt. 

Id. at  628-29, quoting United States v. Amazon Indus. Chem. Corp., 55 F.2d 254, 261 
(D. Md. 1931). 

60. Cf.  Dennis v. United States, 384 U.S. 855 (1966). 
It seems to be a fair reading of Dennis that defendant should always have ac- 
cess to the grand jury testimony of witnesses who testify against him at trial, 
at least to the extent that the grand jury testimony is related to the subject mat- 
ter of the trial testimony. 

1 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 108, at 183 (1969) 
bereinafter cited as WRIGET & MILLER]. 
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transcript were sought informally before the omnibus hearing, but the 
prosecution refused disclosu~e.~~ At the hearing, the magistrate denied 
the defendants' oral motion, directing the defense to take up the matter 
with the trial judge. The defendants then filed a written motion which 
was granted by the district court. 

The Federal Rules of Criminal Procedure provide for the disclo- 
sure of grand jury minutes only upon court order.02 One might expect, 
however, that the Standards, which call for the disclosure of grand jury 
testimony, would be observed in a jurisdiction where the omnibus 
procedure was pioneered. The Standards provide for disclosure of the 
grand jury testimony of witnesses the prosecution intends to call at 
trialYa3 but the Chief of the Criminal Division explained that the policy 
of .the prosecution is to disclose grand jury minutes only upon court 
order.04 

2. Bill of Particulars 

If the indictment or information is not sufficiently detailed, a bill of 
particulars is another mechanism which may provide the defendant with 
information to prepare his defense and avoid surprise at trial.OVow- 
ever, the granting of a bill lies almost wholly in the discretion of the trial 
judge.06 In addition, it is rarely granted to reveal evidentiary mattersYa7 
but rather supplies only the date and time of the offense, its street 
location, the name of the complainant or victim, and t+he means by 
which it is claimed that the defendant committed the offense.08 There- 
fore, the bill of particulars is of limited discovery value, and is recog- 
nized as such by the defense counsel. Only two of the attorneys in the 
sample moved for a bill of particulars, and both motions were denied. 

61. The Standards call for the disclosure of "those portions of grand jury minutes 
containing testimony of the accused and relevant testimony of persons whom the prose- 
cuting attorney intends to call as witnesses at the hearing or trial." STANDARDS, slipra 
note 3, § 2.1 (a) (iii). 

62. FED. R GUM. P. 6(e); see note 52 supra. 
63. STANDARDS, supra note 3, § 2.l(a) (iii) & Commentary at 64-66. 
64. Nelson Interview, supra note 7. 
65. FED. R CRIM. P. 7(f) provides that a court may direct the filing of a bill 

of particulars. See 1 V~RIGHT & M~LLER, supra note 60, § 129. 
66. E.g., United States v. Smallwood, 443 P.2d 535 (8th Cir.), cerf. denied, 404 

U.S. 853 (1971). 
67. E.g., Overton v. United States, 403 F.2d 444 (5th Cir. 1968). 
68. AMSTERDAM, TRIAL MANUAL, supra note 53, § 183. 

- ,  
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3. Preliminary Examinations 

The third discovery mechanism, the preliminary examination, is often 
the principal discovery device available to the defense.B9 In meeting the 
evidentiary standard for a bindover, the prosecutor necessarily gives the 
defendant some idea of the foundations of the charge and the evidence 
that will comprise the government's case against him.70 At the prelimi- 
nary examination ,the defense may obtain further discovery by the cross- 
examination of prosecution witnesses71 and by subpoenaing other poten- 
tial trial witnesses to testify.72 However, the prosecution in the South- 
em District regularly eliminates preliminary hearings by the manner in 
which criminal charges are The Federal Rules of Criminal 

69. Although the primary purpose served by the federal preliminary examina- 
tion is to insure that there is "probable cause to believe that an offense has 
been committed" [citations omitted], in practice this hearing may provide the 
defense with the most valuable discovery technique available to him. 

United States ex rel. Wheeler v. Flood, 269 F. Supp. 194, 198 (E.D.N.Y. 1961). 
70. But FED. R. CRIM. P. 5.l(a) provides that the finding of probable cause at 

a preliminary examination "may be based upon hearsay evidence in whole or in part," 
enabling the prosecutor to limit the number of witnesses presented. The discovery po- 
tential of the proceeding is further affected by the prosecutor's practice with respect to 
the extent to which he discloses his case and whether the defendant is limited in cross- 
examination to direct rebuttal of government witnesses. Many magistrates will not per- 
mit any cross-examination that they regard as being used solely for discovery purposes. 
See, e.g., United States v. Hinkle, 307 F. Supp. 117, 123 (D.D.C. 1969). 

Professor Samuel Dash, testifying on the discovery value of the preliminary exami- 
nation at Senate hearings on the Federal Magistrates Act, stated: 

The kind of discovery that [defendant] gets at such a hearing here is not the 
discovery to prepare his defense for trial, but it is the kind of discovery in 
which he is confronted with his accuser and informed of what he is charged 
with, and given some indication as to the strength of the Government's case. 
This is the kind of discovery that allows him to make decisions as to his plea, 
not as to how he w~ll present evidence at trial, and how he will combat the 
Government's case. 

Hearings on S. 3475 and S. 945 Before the Subcomm. on Zmprovements in Judicial 
Machinery of the Senate Comm. on the Judiciary, 89th Cong., 2d Sess., & 90th Cong., 
1st Sess. 133 (1967). 

71. For a discussion of the tactical risks in a vigorous cross-examination at the 
preliminary examination, see AMSTERDAM, TRIAL MANUAL, supra note 53, § 139. 

72. The attorneys who practiced in both federal and California courts (see note 
7 supra) expressed their preference for California discovery, in part because they are 
entitled to transcripts of preliminary examinations (CAL. PENAL CODE § S70 (West 
1970)), and because the rules of evidence governing preliminary examinations are the 
same as those governing trials. CAL. Em. CODE § 300 (West Supp. 1975); see, e.g., 
People v. Schuber, 71 Cal. App. 2d 773,775, 163 P.2d 498,499 (1945). In preliminary 
examinations in federal criminal cases, the rules of evidence do not apply. FED. R. 
Evm. 1101(d) (3). 

73. Of the 37,667 crimimal cases commenced in the 94 judicial districts in 1974, 
the greatest number (2,470) were filed in the Southern District. But of the 7,124 pre- 
liminary examinations conducted in all districts in 1974, only eight were conducted in 
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Procedure expressly provide that the preliminary examination shall not 
be held if the defendant is indicted before the date set for preliminary 
exami~ation.~~ Since all defendants in the sample were prosecuted by 
indictments thus obtained, preliminary examinations were conducted in 
none of the cases studied. Therefore, by causing these 'hearings not to 
be held, the prosecution deprived defendants of an important form of 
discovery. 

4. Suppression Hearings 

Because of the absence of any preliminary examinations in the cases 
surveyed, hearings on motions to suppress evidence7& provided the 
defense with virtually the only opportunity to cross-examine adverse 
witnesses in advance of trial. Most of the defense attorneys in the 
sample who filed suppression motions acknowledged &at they were 
motivated by both suppression and discovery purposes.70 One attorney 
reported that he brought such a motion solely to discover'the govern- 
ment's case, but over one-half of all attorneys chose not to file suppres- 
sion motions at all. The lack of a greater interest m the suppression 
hearing as a discovery mechanism may be explained by the same factors 
that account for a similar attitude toward grand jury proceedings: the 
prosecution can generally meet the evidentiary standard with a mini- 
mum of the evidence in its possession; and because the finding of 
probable cause may be placed on hearsay evidence,77 the government 
may present the testimony of only a few of the witnesses it intends to call 
at trial.78 

the Southern District. ANNUAL REPORT OF F DIRECLOR OF F THEmN~mnvn 
OFPICE OF THE UNTIED STATES  COURTS-^^^^, Tables D-1, M-3 (1975). 

74. FED. R. CRIM. P. 5(c). 
75. FED. R. CRIM. P. 41(f) provides that a motion to suppress evidence may bc 

made as provided in rule 12. 
76. Motions to suppress evidence were filed by 14 attorneys. Each was asked to 

select one of the following three alternatives that best described his purpose in filing 
the motion: 

Attorney Responses 
5 mostly for suppression purposes 
8 for both suppression and discovery purposes 
1 mostly for discovery purposes 

See App., questions 51-52. 
77. E.g., United States v. Bell, 464 F.2d 667 (2d Cir. 1972). 
78. The discovery value of testimony at a suppression hearing may also be less- 

ened by the desire of investigative officers to justify their own actions. "Police are quito 
anxious to sustain their arrests, searches and confessions, and will frequently conform 
their testimony to fit whatever theories validate their conduct." AMSTERDAM, Tmu, 
MANUAL, supra note 53, § 252. 
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The attorneys who were interviewed made only limited use of 
suppression hearings and grand jury minutes. This may be explained by 
the slight discovery value of the evidence presented at these proceedings. 
It is noteworthy that more defense attorneys filed suppression motions 
than sought grand jury transcripts, possibly because of the effort re- 
quired to effectuate the request. 

5.  Pretrial Conferences 

The pretrial conference79 has the potential for serving as a discovery 
mechanism,gO particuarly with respect to the inspection of documents 
and statements by prospective witnesses. However, it is primarily useful 
in the trial planning stage of those cases in which litigation is likely to be 
protracted or unusually complicated-antitrust, income tax, corporate 
securities, and documentary cases generally.g1 Since all but three of the 
cases surveyed were prosecutions for drug, immigration, or customs 
offenses, which generally presented clearly identified fact situations 
rather than the need for complex documentary proof, pretrial confer- 
ences were conducted in none of them. 

Several alternative forms of discovery are available to defense 
counsel in criminal cases. However, the results of the survey indicate 
that in the Southern District these mechanisms-grand jury proceedings, 
bills of particulars, preliminary examinations, suppression hearings, and 
pretrial conferences-were not helpful to defense counsel. The absence 
of effective alternatives to the formal discovery procedures specified in 
the Federal Rules makes the weaknesses in those formal discovery 
procedures even more disturbing. An effective omnibus procedure 
could conceivably remedy many of the defects in formal and alternative 
discovery mechanisms. Unfortunately, an effective omnibus procedure 
does not exist in the Southern District. 

C. DISCOVERY UNDER THE OMNIBUS PROCEDURE 

As the omnibus procedure has developed in the Southern District, dis- 
covery occurs at one of $three stages of the proceedings-during the 
prehearing period, at the omnibus hearing, or in the posthearing stage. 

79. FED. R. CRZM. P. 17.1, added to the mles in 1966, authorizes pretrial confer- 
ences in criminal cases. 

80. Rezneck, The New Federal Rules of Criminal Procedure, 54 GEO. L.J. 1276, 
1298 (1966). 

81. Committee on Pretrial Procedure, Judicial Conference of the United States, 
Report on Recommended Procedures in Criminal Pretrials, 37 F.R.D. 95, 98 (1965). 
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1 .  Prehearing Discovery 

Three basic weaknesses in the current procedures for prehearing discov- 
ery can be identified. Reports are issued to defense counsel only in 
summary form, omitting useful details. Prosecutors currently release 
these reports on ,an ad hoc basis, creating the risk of arbitrariness. 
Finally, prosecutors at the omnibus stage are often insufficiently familiar 
with the facts of their cases to make meaningful contributions. 

Discovery in the Southern District begins with an attorney's visit to 
the prosecutor's office where he is furnished a photocopy of a report 
summarizing the results of an investigation carried on by one of the 
several federal law enforcement  organization^.^^ This investigative or 
case report is the principal pretrial disclosure of the government's case;80 
it purports to narrate all pertinent facts concerning an alleged offense- 
time, date, place, names of witnesses and the substance of their state- 
ments. Individual reports which are prepared by officers, detailing 
their parts in an investigation, however, are rarely distributed to coun- 
seLE4 The defense instead receives a summary report prepared by an 

82. Cf. FED. R CRIM. P. lG(b), which specifically exempts from discovory "re- 
ports, memoranda, or other internal government documents made by government agents 
in connection with the investigation or prosecution of the case," such as the investigative 
reports furnished the defense in the Southern District. 

83. Upon receipt of the investigative report, an attorney must agree to a set of 
restrictions affecting its use by signing a form, prepared by the office of the United 
States Attornoy, entitled Receipt for Discovery Materials and Ackno~vledgment of  Con- 
ditions for Retention and Use, which states: 

I am the attorney of record for . I hereby acknowledge receipt 
of a xeroxed copy of the investigative report(s) in the abovereferenced cases. 
I realize that these reports or documents remain the property of the United 
States Attorney, must be retained by me in my file, must be returned to the 
United States Attornoy upon domand, that copies cannot be made, and that if 
relieved as counsel I will return such reports to the United States Attorney's 
Office or deliver to new counsel if and when I confirm that new counsel is 
attorney of record and has signed an acknowledgment such as this. I further 
realize that failure to observe any of the above requirements may result in the 
loss of benefits of this program, a citation for contempt, or possible removal 
of my name from the appointed panel; and that making copies of such reports 
or refusing to surrender such upon domand may subject me to prosecution 
under 18 U.S.C. 5 641. I recognize that this method of discovery is part of 
an experimental program initiated by the United States Attorney's Office and 
that the United States Attorney may, at his discretion, terminate such a pro- 
gram at any time. 

See memorandum set forth at note 88 infra. 
84. Of the 28 defense attorneys surveyed, only three had obtained individual in- 

vestigative reports prepared by government agents in addition to case reports. Two of 
the three were former federal prosecutors; one was a former state prosecutor. The attor- 
neys who practiced in both federal and California courts expressed a preference for Cali- 
fornia discovory, in part because state prosecutors make individual reports of investiga- 
tive officers available to the defense. 
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anonymous official who edits the individual reports and does not quote 
them verbatim.85 Any signatures or official notations on the report are 
blocked out before the photocopies are made a~ailabIe.8~ Therefore the 
usefulness of the government's principal pretrial disclosures can vary 
depending upon the official preparing the summary report. 

The second major problem with prehearing discovery procedures 
in the Southern District is the wide range of prosecutorial discretion in 
releasing investigation rep0rts.8~ The risk of invidious discrimination 
inheres in the discovery system in the Southern District, because the 
prosecutor's announced policy is that investigative reports will be made 
available only in "selected cases,"88 and the district court has obligingIy 

- 

85. The report contains a list of the names of the agents who participated in the 
investigation of the case, but their individual contributions to the summary report are 
not identified. 

The terms "agent" and "investigator" are used interchangeably in this Article. 
86. Prior to March 1974, the prosecutor did not furnish photocopies of case re- 

ports or allow counsel to make photocopies. Counsel were allowed only to make hand- 
written copies of reports or to dictate their contents into tape recorders. Before distribu- 
tion the text of each page of the case report is block-stamped in bright red ink "MAY 
NOT BE REPRODUCED-PROPERTY OF U.S. GOVERNMENT." The stamp is 
3" x 9" in size. The author personally inspected a report so stamped and found its 
legibility to have been substantially reduced. 

87. As Roger Traynor has noted, "so long as the availability of pretrial discov- 
ery to the defendant depends upon the discretion of his adversary, the prosecutor, there 
is always the risk of unequal treatment, the more to be questioned because it is needless." 
Traynor, supra note 59, at 237. 

88. A memorandum from Stephen G. Nelson, Chief of the Criminal Division, to 
all Assistant United States Attorneys, dated Mar. 11, 1974, was furnished the author by 
Mr. Nelson on Aug. 2, 1974. It provides: 

The District Court today unanimously adopted our proposed general order 
relative to the distribution and use of xeroxed copies of selected investigative 
reports. The new general order, No. 182, generally provides for sanctions 
against misuse of those reports distniuted to counsel. A copy of the order is 
attached. You will recall that our position was that we would not embark 
upon any such discovery program unless and until the District Judges went on 
record to the effect that sanctions would be imposed in appropriate cases. Ba- 
sically the procedure will be as follows: 

1. No investigative report will be copied until an attorney has reviewed 
and approved it. (This is the same practice we have beeu using for 
years m all discovery.) 

2. In those cases where reports can be given, usually straightforward INS, 
Border Patrol, D.E.A., Secret Service, Customs, and Postal inspection 
cases, a xeroxed copy of the text of the report will be prepared for 
each named defendant. The letterhead, signature, seals, and any other 
official-type notations will be blanked out as in the example attached, 
and each page of the document will then be stamped in atrocious red 
"MAY NOT BE REPRODUCED PROPERTY OF U.S. GOVERN- 
MENT." These copies will then be distriiuted to defense counsel but 
only after each attorney of record executes an acknowledgment and re- 
ceipt (also attached) which binds him insofar as the application and 
use of such reports are concerned. Law clerks CANNOT receive or 
sign for such xeroxed copies. Only the attorney of record can receive 
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ordered that "the preparation and delivery of such case reports shall 
remain discretionary with the United States At t~ rney . "~~  

Although case reports were furnished counsel in each of the cases 
surveyed, the Chief of the Criminal Division explained that they would 
be withheld in situations where the prosecutor believes that the defense 
attorney is untrustworthy and there is a danger that witnesses will be 
intimidated.90 But even the fairest prosecutor is still an advocate, and 
therefore not ideally suited to decide whether a legal process should be 
made available to an adversary. If he grants discovery only to counsel 
whom he believes are ,trustworthy, he in effect imposes his own ethical 
standards on the bar. If he grants discovery only when the government's 
case against the defendant is so strong that discovery might lead to a 
plea of guilty, "he may seriously discriminate against the defendant who 
is barred from discovering the weakness of the evidence against him."01 
In addition, the defense attorney who has received the benefit of discov- 
ery may be reluctant to use the disclosures with maximum effectiveness 

a copy and only then after he executes the receipt. The receipts are 
then permauently retained in our files. F.B.I. reports arc not to be 
copied, do not come within this system, and must be handled as they 
have been in the past, laborious as that procedure may be. If an attor- 
ney is unwilling to sign the acknowledgment and abide by the restric- 
tions that we have imposed, he simply will not be given the benefit 
of such reports. He can then take discovery as he ordinarily would, 
assuming the AUSA considers it a case amenable to discovery. 

This procedure does not alter in any way our discretion in providing dis- 
covery or the Judges or Magistrates discretion in ordering discovery. It merely 
simplifies and expedites the discovery procedures used in the past and elim- 
inates the pointless use of law clerks, tape recordings, and secondary transcrip- 
tion. You will note tho general order emphasizes that this procedure will be 
used in "selected cases" and shall "remain discretionary with the U.S. Attor- 
ney." Although initially it may place additional burdens upon Complaint Unit 
personnel, it should begin to pay off in terns of fewer distractions, fewer law 
clerks, and a more efficient handling of files. 
89. General Order NO. 182, In re Distribution and Use of Copies of Investigative 

Reports Supplied by the United States Attorney (S.D. Cal. Mar. 4, 1974), reads: 
To promote fairness and efficiency in the administration of justice and eIirn- 
inate needless expense or delay, tho United States Attorney m this District will 
supply xeroxed copies of criminal investigative reports to attorneys of record 
in selected cases. Pursuant to Rule 16(e), Federal Rules of Criminal Proce 
dure, and the general supervisory powers of this court, it is ordered that the 
preparation and delivery of such reports shall remain discretionary with the 
United States Attorney. THOSE DEFENSE ATTORNEYS RECENING 
COPIES OF SUCH REPORTS SHALL NOT MAKE ADDITIONAL 
COPIES AND SHALL NOT DISTRIBUTE THEM TO ANY OTHER INDI- 
VIDUAL, INCLUDING THEIR CLIENTS. This does not preclude attorney- 
client discussions relative to the case. ALL SUCH REPORTS ARE TO BE 
MAINTAINED IN THE DEFENSE ATTORNEY'S PERMANENT Fn.ES. 
Violations of this order will subject the attorney of record to a loss of benefits 
of this method of discovery and may result in an order to show cause why he 
should not be held m contempt or other appropriate disciplinary action. 
90. Nelson Interview, supra note 7. 
91. Traynor, supra note 59, at 237. 
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because of ,his fear that the prosecutor might regard this as an abuse of 
his generosity and withhold discovery in future dealings.92 To avoid 
unfairness, prosecutors ought to allow discovery ~niformly,9~ relying if 
necessary upon safeguards provided in the statutes,g4 and refer matters 
of attorney misconduct to the bar for discipline.g6 

The third problem with prehearing discovery in the Southern Dis- 
trict relates to the frequency and quality of contact between opposing 
counsel. Although success of the prehearing discovery process requires 
effective communication between opposing counsel, 70 percent of coun- 
sel reported that at no time had they had an informal discussion with a 
prosecutor regarding discovery.g6 Ideally, the attorney's visit to the 
prosecutor's office to obtain the case report would provide an occasion 
for such a conference; in April 1975, following the period under study, 
the prosecutor instituted a procedure which in effect requires such a 

92. For the results of an empirical study of discovery practices in the District of 
Columbia in 1963, which includes an analysis of factors affecting the prosecutors' exer- 
cise of discretion in granting discovery, see the compilation of conference papers pre- 
pared by the Junior Bar Section of the District of Columbia Bar Association in Discov- 
ery in Federal Criminal Cases: A Symposium at the Judicial Conference of the District 
of Columbia Circuit, 33 F.R.D. 47, 116-17 (1963). 

93. See Address by Justice Breman, Judicial Conference of the D.C. Circuit, May 
9, 1963, in id. at 56, 58. See also Address by A. Kenneth Pye, Associate Dean George- 
town University Law Center, Judicial Conference of the D.C. Circuit, May 9, 1963, in 
id. at 82, 85; Traynor, supra note 59, at 237. 

94. If the prosecutor, in a particular situation, has reason to believe that witnesses 
might be subject to physical or economic harm, a protective order is obtainable under 
FED. R. CRIM. P. 16(d). See id., rule 16, 1974 Advisory Committee Note, in Proposed 
Rules, supra note 6, at 316-17; cf.  Will v. United States, 389 U.S. 90, 101 (1967). As 
an alternative, in an appropriate case the prosecutor could obtain an order under FED. 
R. CRIM. P. 15, perpetuating a particular witness' testimony for use at trial in the eveut 
the witness is unavailable or later changes his testimony, thus minimizing any induce- 
ment on the part of a defendant to use improper means to force someone either not to 
testify or to change his testimony at trial. 

95. See Address by Hams Steinberg of the New York Bar, Judicial Conference 
of the Second Judicial Circuit, Sept. 8, 1967, in Discovery in Criminal Cases, 44 F.R.D. 
481, 506 (1967). Mr. Steinberg stated: 

Crooked lawyers should be summarily dealt with, but that should be done by 
disbarment proceedings, and not by withholding from a presumptively innocent 
man, on trial for his liberty, information bearing on the issues of his case, 
which will enable hi to defend himself. 

Id. at 508. 
96. The attorneys were asked the following question: "Did the discovery process 

include an informal discussion with a government attorney regarding the facts of the 
case?" See App., question 10. 

Attorney responses 
21 no 
9 yes 
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meeting." This is a welcome step, but it is unlikely that it will solve the 
problem created by incomplete case reports.Q8 Additionally, the gov- 
ernment attorneys assigned to cases at the time ,these reports are distrib- 
uted-members of the complaint sectionQQ of the prosecutor's office- 
are generally unfamiliar with the evidentiary detail omitted from 
them.loO The government attorneys who become most familiar with the 
evidence in the cases are the trial section attorneys who prosecute them, 
but they are assigned cases only after the omnibus hearing is held. To 
make a prehearing conference worthwhile, attorneys in the complaint 
section must be familiar with the facts of their cases whether or not they 
are set forth completely in investigative reports. Obviously these attor- 
neys need to improve the communications with government investiga- 
tors. 

2. The Omnibus Hearing 

In the Southern District the 011lIlibus hearing, the second stage at which 
discovery may occur, usually is conducted within a period of 30 to 40 
days after the filing of the complaint.lo1 Although the omnibus hearing 
was intended to supervise the completion of discovery, omnibus proce- 
dure in the Southern District currently does not fulfill t.his purpose. 
Since disclosures are generally incomplete at the time of the omnibus 

97. On Apr. 18, 1975, the United States Attorney for the Southern District of Cal- 
ifornia caused the following notice, addressed to all attorneys representing criminal de- 
fendants, to be posted in the Courthouse: 

A serious deterioration in the use and effectiveness of the omnibus procedures 
has been noted. Frequently, without prior discussions betwcen attorneys con- 
cerning the case and possible approaches to disposition, Assistant U.S. Attor- 
neys are called upon to execute omnibus forms on the day of the omnibus hear- 
ing, and often after court sessions have commenced. 

Therefore, Assistant U.S. Attorneys will not execute omnibus forms on the 
day of the omnibus hearing or in court. Omnibus forms will only be signed 
by the government attorney after a personal discussion of the case with the 
attorney of record and a joint effort to dispose of the case. No omnibus forms 
presented to the United States Attorney's Office by a law clerk, secretiuy, cour- 
ier or messenger will be discussed or signed. 
98. See text accompanying notes 180-87 injra. 
99. The Criminal Division of the United States Attorney's office in San Diego is 

divided into a complaint section and a trial section. Initially, a case is assigned to the 
complaint section. Although members of the secretarial staff ordinarily distribute in- 
vestigative reports to counsel, attorneys in the complaint section are responsible for the 
case at this t h e .  After the omnibus hearing, the case is transferred to an attorney in 
the trial section. 

100. See text accompanying notes 106, 134-35, and 180-87 injra. 
101. In the Southern District the omnibus hearing is usually held during the second 

week after arraignment; the proceeding that follows the hearing is either a guilty plea 
hearing or a hearing to set the date of trial. 
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hearing, the proceeding more often marks the beginning of the discovery 
process. The survey revealed that in the majority of instances case 
reports bad been distributed to the defense no earlier than the day 
before the omnibus hearing,lo2 allowing counsel little advance time to 
study and discuss discovery material with their clients.lo3 In addition, 
documents, photographs, and other tangible objects had not yet been 
furnished to the defense by the date of the omnibus hearing.lo4 

Since cases are not assigned to government trial attorneys until 
after the omnibus hearings, there is also a lack of prosecutorial familiari- 
ty with the case at the omnibus stage, the same problem which plagues 
prehearing discovery. The prosecution was represented at the omnibus 
hearing by an attorney from the complaint section who was assigned all 
cases set for hearing that day?05 Defense counsel reported that this at- 
torney was usually not familiar with the cases, possibly because of the 
incomplete information in his possession or because he was merely a 
duty attorney.lo6 

102. The attorneys were asked the following question: "How far in advance of the 
omnibus hearing did you obtain the case report?" See App., question 9. 

Aiiorncy responses 
6 the day of the h e a ~ g  
9 the day before the hearing 
8 two or more days before the hearing 
5 more than a week before the hearing 

In three cases, the omnibus hearing was continued because case reports were not then 
available. 

This Article notes the attorney responses to several questions concerning the omni- 
bus hearing. Because the omnibus hearing was not conducted iu one of the cases Sam- 
pled (see note 120 itifra), the total number of attorney responses to these questions is 
29 rather than 30. 

In interpreting the attorney responses to four-choice type questions, such as the 
above, the first and second alternatives are classified as negative responses, the third and 
fourth as positive. 

103. All attorneys reported that they discussed the case report with their clients; 
necessarily, most of these discussions took place after the omnibus hearing had been 
held. 

104. For a discussion of the timing of discovery, see text accompanying notes 123- 
35 infra. 

105. See note 99 supra; note 106 and accompanying text infra. 
106. The attorneys were asked the following question: "In your opinion, was the 

government attorney at the omnibus hearing fully informed about the basic facts of the 
case?" See App., question 45. 

Aiiorney responses 
16 no, since he was only the duty attorney 
4 he had little information about the case 
5 he was so~llewhat informed on the case 
4 he was very informed on the case 
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Another characteristic of the omnibus hearing in the Southern 
District was the use of the checklist form as a routine request for 
disclosures rather than as an aid to the court and counsel in considering 
all issues which might later support invalidation of a conviction if 
ignored.lo7 Instead of selectively requesting further discovery on partic- 
ular matters, counsel routinely checked all motions for disclosures enu- 
merated on the form,los perhaps with the belief that the government had 
not disclosed all athe information in its possession.10D Invariably, the 
magistrate granted these motions by circling the appropriate items on 
the checklist, the checklist then becoming part of the court's file. Seven 
of the 30 defendants made motions for disclosures not enumerated on 
the form;l1° the magistrate denied all but one of these requests, directing 
counsel to take up these matters with the trial judge.ll1 There was 
rarely any discussion of problems presented by the case at the hear- 
ing,l12 with as many as 15 proceedings conducted in a single hour.li8 

Although the attorneys were unanimous in reporting that discovery 
- - 

107. The Standards considered the latter to be one of the main purposes for utiliza- 
tion of an appropriate checklist form. STANDARDS, supra note 3, 55 5.3 (a)-(c) & Com- 
mentary at 117-18. 

108. The checklist fonn enumerates defense motions for the discovery of: (1) all 
oral, written, or recorded statements made by defendant to iuvestigating officers or to 
third parties which are in the possession of the government; (2) the names of govern- 
ment witnesses and their statements, subject to limitations of the Jencdcs Act, 18 U.S.C. 
5 3500 (1970); (3) the names of expert witnesses the government intends to call, their 
qualifications, the subject of their testimony, and reports; (4) all physical or documen- 
tary evidence in the government's possession; and (5) the times, places, and nature of 
any prior similar acts or convictions that the government will seek to rely on for proof 
of knowledge or intent. See copy of checklist form used in the Southern District, STAND- 
ARDS, supra note 3, app. C. 

109. See text accompanying notes 133-35 and 180-87 infra. 
110. Of these seven motions, four were for the identity of informers; one was for 

grand jury minutes; one was for the data fed into a computer that put a defendant on 
"lookout"; one was for the written statement of a codefendant. 

111. The granted motion was for disclosure of the codefendant's written statement. 
Magistrates always referred motions for grand jury minutes and for the identity of in- 
formers to the district judges for hearing. 

112. The attorneys were asked the following question: '%Vas there a discussion or 
resolution at the omnibus hearing of the potential issues in the case?" See App., ques- 
tion 46. 

Attorney responses 
20 a routine filing of the form, and getting the next appearance date 
6 little or no discussion or resolution of issues 
3 some issues were discussed or resolved 
- all issues were discussed or resolved 

113. The author personally observed over 50 omnibus hearings conducted during 
July 1974 in the Southern District. 
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is helpful in the representation of criminal defendants,l14 76 percent felt 
the omnibus hearing was of little or no help in their cases.l16 Counsel 
commented that while they favored the concept of a discovery hearing, 
they were skeptical about whether the prosecution fully complied with 
discovery rulings made at the hearing, or that the trial judges enforced 
those rulings in cases of noncompliance.l16 On the other hand, a few 
attorneys favored the hearing because it required them to give attention 
to discovery at an early stage of the case. One lawyer observed that the 
omnibus procedure benefited defendants because an attorney's skill or 
experience is less of a factor in obtaining discovery than under a system 
of formal discovery motions.117 Another suggested that the omnibus 
hearing would be more beneficial if the motions on the checklist form 
were expanded to assist the magistrate in the exercise of his discretion- 
ary power to order disclosures not required by the Federal Rules of 
Criminal Procedure.l18 

114. The attorneys were asked the following question: "Do you regard discovery 
as important or helpful in your representation of defendants in criminal cases gener- 
ally?" See App., question 38. 

Attorney responses 
- of no help 
- of little help 

4 of some help 
26 very helpful 

115. The attorneys were asked the following question: "Was the omnibus hearing 
helpful or important to you in this case?" See App., question 48. 

Attorney responses 
15 of no help or importance 
7 of little help or  importance 
4 of some help or  importance 
3 very helpful or important 

116. In 11 cases, attorneys who had obtained orders at  omnibus hearings for the 
production of physical and documentary evidence reported that the prosecution presented 
such evidence at trial without having previously disclosed it. One attorney related that 
such evidence was admitted over his objection after the government trial attorney ex- 
plained that he had not appeared at the omnibus hearing and had not seen the omnibus 
checklist form in advance of trial. (Following the omnibus hearing, the parties are not 
provided with copies of the checklist form, which becomes part of the court's file.) See 
notes 133-35 and 180-87 and accompanying text infra. 

117. However, the omnibus procedure did not entirely eliminate the filing of formal 
discovery motions. In the sample cases, the district judges heard two motions for discov- 
ery under FED. R. CRIM. P. 16. In addition, they heard seven motions for the identity 
of informers. 

118. In a federal court, the judge is confronted by the disparity between the "full 
and free" discovery called for by the purposes underlying the omnibus procedure (see 
STANDARDS, supra note 3, § 1.2), and the relatively narrow discovery available under rule 
16 of the Federal Rules of Criminal Procedure. For a comparison of the two p r o w  
dures, see text accompanying notes 136-68 infra. Rule 16 entitles the defendant to in- 
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With three-fourths of the defense attorneys expressing the view that 
the omnibus hearing was of little or no help in preparing their cases,ll" 
over one-third of those surveyed were of the opinion that there should be 
an effective procedure for waiving the hearing.120 Obviously a case 
may be processed more efficiently if an unproductive proceeding is 
eliminated and a useful one is conducted in its place. For example, in 
the single instance in which the hearing was waived, the trial was 
accelerated, resulting in the early release of juvenile ,aliens held in 
custody as material witnesses. But how can a court determine the status 
of a case in advance of the omnibus hearing in order to make an 
informed choice whether to vacate the hearing, hold it as scheduled, or 
transform it into a different proceeding?lZ1 One possible answer is 
through a mandatory prehearing konference, provided discovery is com- 
plete by the time it is held and the parties are informed on the case.122 
However, the problems of incomplete discovery and uninformed coun- 
sel are precisely the two major difficulties with the current operation of 
the omnibus procedure. Perhaps the better solution would be simply to 
return to compliance with the procedure as originally contemplated by 
the Standards. 

spect his own written or recorded pretrial statements, confessions, and grand jury testi- 
mony as well as the results or reports of medical examinations and scientific tests and 
experiments. In addition, the defendant may be allowed to inspect any other books, rec- 
ords, or other tangible evidence "which are material to the preparation of his defense 
or are intended for use by the government as evidence in chief at the trial, or were ob- 
tamed from or belong to the defendant" FED. R. CIUM. P. 16(a) (1) (A)-(D). To 
achieve liberal discovery in a federal court, the omnibus system places reliance upon, 
first, the willingness of the parties to make disclosures not required by n ~ l e  16, and sec- 
ond, upon the exercise of judicial discretion to compel such disclosures in appropriate 
cases. 

119. See note 115 supra. 
120. Eleven of the attorneys said they should be permitted to waive the hearing in 

appropriate cases. Although 5 l (b) of General Order NO. 155, In re Procedure in Han- 
dling Criminal Cases (S.D. Cal. May 4, 19721, authorizes a waiver, the magistrates va- 
cated the hearing m only one of the cases surveyed. 

121. The STANDARDS, supra note 3, 5 5.2(b), require that an omnibus hearing be 
set in each case. A useful procedure would be one that would enable a court, in an 
appropriate case, to transform the proceeding into a guilty plea hearing or, especially 
m a jurisdiction where the omnibus hearing performs an issue-raising function, a hearing 
for the resolution of evidentiary issues. 

122. The Arizona rules provide for a mandatory conference between counsel at least 
5 days before the omnibus hearing; the checklist form which is completed at this confer- 
ence informs the court of the nature of .the case in advance of the hearing. ARIZ. R. 
C ~ M .  P. 16.5 & Comment. But the Arizona rules also require that discovery be com- 
pleted no later than 10 days after arraignment. A m .  R. CRIM. P. 15.l(a). 
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3. Posfhearing Discovery 

If information is furnished early in the case, the opportunity for the 
defense to prepare for trial is maximized; investigation may be conduct- 
ed, witnesses located and interviewed, impeachment and cross-examina- 
tion planned. If possible, the client's story may be corroborated; if not, 
there is su££icient time to consider disposing of the case by plea. With- 
out timely discovery, the defendant is precluded from making the most 
of legal researoh and of the facts potentially at his disposal. 

Although the defense in the Southern District had been furnished 
case reports before the omnibus hearing, other disclosures were made 
within a few days of trial, or not at all?23 Counsel frequently com- 
plained of this gap in discovery between the omnibus hearing and the 
time the government trial attorney began to familiarize himself with the 
case by discussing it with the agents who investigated it, which usually 
occurred during the week preceding trial?24 

At least three factors account for the lateness of discovery in the 
Southern District. First, the district court has not implemented the 
Standards by establishing a deadline for the completion of discovery. 
The Standards call for the prosecuting attorney to perform his obliga- 
tions "as soon as practicable following the filing of charges against the 
a c c u ~ e d ~ ' ; ~ ~ ~  the states which have adopted the omnibus procedure have 
also adopted rules establishing dates for the completion of discovery at 
or before the omnibus Adoption and enforcement127 of a 
similar rule is an essential first step towaid timely discovery. 

-- - 

123. Evidence disclosed within 3 days of trial in the cases surveyed consisted of wal- 
lets, photos, key chains, motel records, telephone bilk, address books, business oards, 
license plates, immigration documents, and vehicle registration papers. For a discussion 
of cases in which no pretrial disclosure was made, see text accompanying notes 180-87 
infra. 

124. The attorneys who practiced in both federal and California courts (see note 
7 supra) expressed a preference for California discovery, in part because of the earlier 
availability of discovery, including disclosure of documentary evidence and tangible ob- 
jects. 

125. STANDARDS, supra note 3, 3 2.2(a) & Commentary at 79. 
126. E.g., the prosecutor is to complete disclosure to the defense "as soon as prac- 

ticable following the filing" of the charging papers (ORE. REV. STAT. § 135.845(1) 
(1974)), "[nlo later than 10 days after the arraignment" (ARIZ. R. CRIM. P. 15.l(a)), 
"before the date set for the Omnibus Hearing" (MINN. R. CRIM. P. 9.01, subd. I), or 
"no later than the omnibus hearing" (WASH. R CRIM. P. 4.7(a) (1)). 

127. An example of the kind of cnforcelnent methods that could be used is found 
in the Arizona rules, which provide: 

If at any time during the course of the proceeding it is brought to the atten- 
tion of the court that a party has failed to comply with any provisions of this 
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Second, the district court generally has failed to enforce its general 
order, issued in February 1972, concerning *the continuing duty of the 
parties to disclose newly discovered evidence.128 This order provides 
that information acquired after the omnibus hearing and coming within 
the terms of a prior discovery ruling must be disclosed at least 10 days 
before trial or "appropriate sanctions" may be applied.120 If such 
additional information is not revealed at least 3 days before trial, it is 
inadmi~sib1e.l~~ However, evidence regularly was admitted at trial in 
the Southern District which the prosecution had disclosed only a day or 
two before;131 defense counsel typically remarked that they had found it 
futile to object to the admission of such evidence. Even if the general 
order were strictly enforced, it would still permit a party unreasonably to 
withhold additional evidence until 3 days before trial, when *his adver- 
sary would have too little time to conduct an investigation to meet the 
unfavorable evidence at trial. 

The general order also places the burden of contacting opposing 
counsel regarding the existence of this additional evidence on the party 
seeking di~c0very.l~~ This is anomalous because it makes discovery 

rule or any order issued pursuant thereto, the court may impose any sanction 
which it finds just under the circumstances, including, but not limited to: 

a. Ordering disclosure of the information not previously disclosed. 
b. Granting a continuance. 
c. Holding a witness, party, or counsel in contempt. 
d. Precluding a party from calling a witness, offering evidence, or raising 

a defense not disclosed; and 
e. Declaring a mistrial when necessary to prevent a miscarriage of justice. 

ARIZ. R. CRIM. P. 15.7. 
128. The Southern District's continuing disclosure order provides: 
If, subsequent to the Omnibus proceeding and orders thereon, a party discovers 
additional evidence or the identity of an additional witness or witnesses, or de- 
cides to use additional evidence, witness, or witnesses, and such evidence is, 
or may be subject to discovery or inspection under the Omnibus proceeding and 
orders thereon, he shall promptly notify the other party or his attorney or the 
Court of the existence of the additional evidence or the name of such addi- 
tional witness or witnesses to 'flow the Court to modify its previous order or 
to allow the other party to make an appropriate motion for additional discovery 
or inspection. If such additional discovery is no! provided 10 days before the 
date of trial, the trial Court may apply appropnate sanctions. In any event, 
such additional evidence or witnesses must be revealed to the Court or adverse 
party 3 working days before trial, or they may not be used at trial, unless such 
denial would result in manifest injustice. The burden shall be on the party 
seeking discovery to contact opposing counsel on the appropriate dates to ascer- 
tain if additional evidence or witnesses have been discovered. 

General Order NO. 150, In re Continuing Duty to Disclose Information Referred to in 
Omnibus Order (S.D. Cal. Feb. 2, 1972). 

129. Id. 
130. Id. 
131. See notes 116 and 123 supra. 
132. General Order No. 150, In re Continuing Duty to Disclose Information Re- 
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depend, not on the initiative of the party who knows or should know 
that he has acquired additional evidence, but upon the persistence of his 
opponent who is without this knowledge. 

The third factor contributing to late discovery was the failure of the 
prosecuting attorney to adopt procedures adequate to ensure a continu- 
ous flow of material and information from the investigators to his office. 
Evidence gathered in the course of an investigation usually remained in 
the possession of government agents until shortly before trial.133 Unless 
investigators referred to this information in their case reports, prosecu- 
tors were often unaware of its nature or existence. For example, in one 
case in the survey, government investigators had taken moving pictures 
of the unloading of contraband from a van. Although the film had 
been in the possession of the investigators even before charges were 
filed, the defense had not been granted discovery because the prosecut- 
ing attorney did not learn of its existence until it was produced at the 
hearing of a suppression motion shortly before trial. 

Unlike their counterparts employed by local governmental units, 
federal investigators enjoy a significant measure of independence because 
they are members of law enforcement organizations not subject to the 
control of the prosecuting attorney.134 Prosecutors therefore may need 
to exercise great diligence to ensure an acceptable flow of information 
from the field. To provide them with the incentive necessary to accom- 
plish this, the prosecution's disclosure duties should extend to material 
and information in the possession, not only of any prosecutor, but also 
of any government agent who participated in the investigation or evalua- 
tion of the case.136 

ferred to in Omnibus Order (S.D. Cal. Feb. 2, 1972); see note 128 supra. In contrast, 
the Arizona rule places the burden of contacting opposing counsel on the party granting 
discovery. ARIZ. R. CRIM. P. 15.6 & Comment. 

133. In one case counsel sought to inspect shoes seized from a defendant charged 
with backpacking marijuana into the United States. The agents had retained cnstody 
of the shoes following their seizure. Proof at the trial was to consist of these shoes 
and of expert testimony concerning the tracking of footprints. Three days before trial 
it was discovered that the shoes had been lost. Counsel was allowed to inspect photos 
of the footprints the day before trial. 

134. Two former state prosecutors interviewed in the survey contrasted the working 
relationships between investigators and attorneys employed by local governmental units 
with the relationships between investigators and attorneys employed by the federal gov- 
ernment. They concluded that investigators employed by local governments worked 
more closely with the prosecuting attorney because they usually were subject to his direct 
control. 

135. The Standards describe the extension of the duty to disclose as follows: 
The prosecuting attorney's obligations under this section extend to material and 
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Discovery in the Southern District under the omnibus procedure 
has developed significant problems at all three successive stages: p r e  
hearing, omnibus %hearing, and posthearing. At the prehearing stage, 
the defense counsel encounters discovery problems as a result of incom- 
plete summary case reports, discretionary distribution of case reports, 
lack of prosecutorial familiarity with cases, and lack of prehearing 
conferences. The difficulties posed when prosecutors are unfamiliar 
with the cases arise again at the omnibus hearing stage. In addition, the 
hearing, rather than marking the completion of the discovery process 
and the raising of issues, more often represents the beginning of the 
discovery process, with little time allotted for discussion of problems 
presented by the case. Finally, there is a large gap in the discovery 
process between the omnibus hearing and further disclosures, which 
usually are made only a few days before trial. The tardiness of post- 
hearing discovery is attributable to three factors: lack of a deadline for 
the completion of discovery; failure to enforce the continuing duty to 
disclose newly discovered evidence; and the inadequate flow of material 
and information from investigators to the prosecutor's office. If the 
omnibus procedure is to achieve its objectives, attempts muse be made to 
resolve the existing problems at all three stages of the discovery process. 

D. THE SCOPE OF THE DISCLOSURES 

The scope of the information which must be disclosed by the prosecu- 
tion and the defense is quite different under the Federal Rules of 
C d a l  P r ~ c e d u r e l ~ ~  and the ABA Standards.la7 The Standards gen- 

information in the possession or control of members of his staff and of my  
others who have participated in the investigation or evaluation of the case and 
who either regularly report or with reference to the particular case have re- 
ported to his office. 

STANDARDS, supra note 3, 1 2.l(d) & Commentary at 78. Minnesota has adopted this 
section verbatim. MINN. R. CRIM. P. 9.01, subd. l(7). 

136. Rule 16 provides the following: 
(a) Disclosure of Evidence by the Government. 

(1) Information'Subject to Disclosure. 
(A) Statement of Defendant. Upon request of a defendant the gov- 

ernment shall permit the defendant to inspect and copy or photograph: any 
relevant written or recorded statements made by the defendant, or copies 
thereof, within the possession, custody or control of the government, the exist- 
ence of which is known, or by the exercise of due diligence may become 
known, to the attorney for the government; the substance of any oral state- 
ment which the government intends to offer in evidence at the trial made by 
the defendant whether before or after arrest in response to interrogation by any 
person then known to the defendant to be a government agent; and recorded 
testimony of the defendant before a grand jury which relates to the offense 
charged. Where the defendant is a corporation, partnership, association or 
labor union, the court may grant the defendant, upon its motion, discovery of 
relevant recorded testimony of any witness before a grand jury who (I) was, 
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erally call for much broader disclosures. The study revealed, however, 
that while the disclosures made in the Southern District were generally 
more extensive than those required by the Federal Rules, they still did 
not comply fully with the Standards. 

at the time of his testimony, so situated as an officer or employee as to have 
been able legally to bind the defendant in respect to conduct constituting the 
offense, or (2) was, at the time of the offense, personally involved in the al- 
leged conduct constituting the offense and so situated as an officer or employee 
as to have been able legally to b i d  the defendant in respect to that alleged 
conduct in which he was involved. 

(B) Defendant's Prior Record. Upon request of the defendant, the 
government shall furnish to the defendant such copy of his prior criminal rec- 
ord, if any, as is within the possession, custody, or control of the government, 
the existence of which is known, or by the exercise of due diigence may be- 
come known, to the attorney for the government. 

(C) Documents and Tangible Objects. Upon request of the defend- 
ant the government shall permit the defendant to inspect and copy or photo- 
graph books, papers, documents, photographs, tangible objects, buildings or 
places, or copies or portions thereof, which are within the possession, custody 
or control of the government, and which are material to the preparation of his 
defense or are intended for use by the government as evidence in chief at the 
trial, or were obtained from or belong to the defendant. 

(D) Reports of Examinations and Tests. Upon request of a defend- 
ant the government shall permit the defendant to inspect and copy or photo- 
graph any results or reports of physical or mental examinations, and of scien- 
tific tests or experiments, or copies thereof, which are within the possession, 
custody, or control of the government, the existence of which is known, or by 
the exercise of due diligence may become known, to the attorney for the gov- 
ernment, and which are material to the preparation of the defense or are in- 
tended for use by the government as evidence in chief at the trial. . . . .  
(b) Disclosure of Evidence by the Defendant. 

(1) Information Subject to DiscIosure. 
(A) Documents and Tangible Objects. If the defendant requests dis- 

closure under subdivision (a) (1) (C) or (D) of this rule, upon compliance 
with such request by the government, the defendant, on request of the govern- 
ment, shall permit the government to inspect and copy or photograph books, 
papers, documents, photographs, tangible objects, or copies or portions thereof, 
which are withim the possession, custody, or control of the defendmeand which 
the defendant intends to introduce as evidence in chief at the trial. 

(B) Reports of Examinations and Tests. If the defendant requests 
disclosure under snbdivision (a) (1) (C) or (D) of this rnle, upon compliance 
with such request by the government, the defendant, on request of the govern- 
ment, shall permit the government to inspect and copy or  photograph any re- 
sults or reports of physical or mental examinations and of scientific tests or 
experiments made m connection with the particular case, or copies thereof, 
within the possession or control of the defendant, which the defendant intends 
to introduce as evidence m chief at the trial or which were prepared by a wit- 
ness whom the defendant intends to call at the trial when the results or reports 
relate to his testimony. 

FED. R. CRUI. P. 16(a) (1) (A)-(D), (b) (1) (A)-(B). 
137. The Standards provide that the prosecutor shall disclose to the defendant: 

(i) the names and addresses of persons whom the prosecuting attorney in- 
tends to call as witnesses at  the hearing or trial, together with their relevant 
written or recorded statements; 

(ii) any written or recorded statements and the substance of any oral 
statements made by the aecused, or  made by a codefendant if the trial is to 
be a joint one; 

(iii) those portions of grand jury minutes containing testimony of the ac- 
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1. Discovery by the Defense 

a. Criminal records of defendants: The 1975 amendments to the 
Federal Rules give the defendant the right to obtain a copy of his prior 
criminal r e ~ 0 r d . l ~ ~  The Standards also mandate disclosure of this 
information.139 Discovery of the prior criminal record of a defendant is 
justified; it may facilitate the pretrial resolution of questions concern- 
ing the admissibility of acts or convictions offered either to impeach 
a defendant who testifies140 or to prove such matters as his knowledge 
or intent.141 Because a defendant may be uncertain of the precise 
nature of his record, this disclosure seems fundamentally fair. 

In the Southern District 80 percent of counsel reported that upon 
request the govemment furnished complete information concerning de- 
fendants' criminal records;142 20 percent relied upon the representations 
of their clients. In two cases where discovery had been granted, the 
govemment actually introduced evidence of prior acts or convictions at 
trial. By granting discovery of the criminal records of the defendant, 
the Southern District practice comports with both the Standards and the 
Federal Rules. 

b. Statements of defendants: Although it seems obvious that a 
defendant should be permitted access to what may be the most critical 
element of the case against him-his own statements-the Federal 
Rules have required the disclosure of a defendant's written or recorded 
statement only since 1966.143 A 1975 amendment to the rules, provid- 

cused and relevant testimony of persons whom the prosecuting attorney in- 
tends to call as witnesses at the hearing or trial; 

(iv) any reports or statements of experts, made in connection with the 
particular case, including results of physical or mental examinations and of sci- 
entific tests, experiments or comparisons; 

(v) any books, papers, documents, photographs or tangible objects, which 
the prosecuting attorney intends to use in the hearing or trial or which were 
obtained from or belong to the accused, and 

(vi) any record of prior criminal convictions of persons whom the prosc- 
cuting attorney intends to call as witnesses at the hearing or trial. 

STANDARDS, supra note 3, §§ 2.1 (a) (i)-(vi). 
138. Fm. R. CRIM. P. 16(a)(l) (B). 
139. STANDARDS, supra note 3, § 2.1 (a) (vi). 
140. See FED. R. Em. 609. 
141. See id., rule 404(b). 
142.. Usually the prosecution received criminal records from the FBI; in cases 

where another agency investigated the offense and had prior experience with the defend- 
ant, the case report was the source of his record. 

143. See Fm. R. CRIM. P. 16, 1966 Advisory Committee Note, in Proposed 
Amendments to Rules of Criminal Procedure for the United States District Courts, 39 
F.R.D. 69,176 (1966). 
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ing that defendant is entitled to the substance of any oral statements he 
made to government agents, recognizes that the reasons justifying disclo- 
sure of written statements apply equally to oral statements.144 The rules 
are now m line with the proposed Standards which require disclosure of 
any written or recorded statements and the substance of any oral state- 
ments made by the defendant.146 

Nmety percent of the defendants in the survey sample had made 
oral statements to government agents before or after arrest. Most of 
these statements were exculpatory; practically all were included in the 
case reports furnished co~nse1.l~~ In the single instance in which the 
accused had made a written statement, the defense was provided a copy 
in advance of the omnibus hearing. 

c. Statements of codefendants: Despite the obvious importance of 
statements of codefendants to the preparation of an adequate defense, 
the Federal Rules do not require this disclosure because of the fear that 
the defendant might resort to perjury or witness tampering.147 On the 
other hand, the Standards apply the same duty of disclosure to written, 
recorded, or oral statements made by codefendants as to those made by 
the accused.148 

Disclosure was made of statements furnished by codefendants to 
government investigators in two of the 12 cases in the sample in which 
multiple defendants were charged and in which the codefendants were 
expected ,to testifv for the government. Both cases illustrate the impor- 
tance of granting discovery in such circumstances.149 In one case, 
disclosure facilitated a pretrial motion to sever the defendants and 
assisted in the judicial determination of the motion. In the other case, 

- -  - - 

144. See FED. R. (=RIM. P. 16(a) (1) (A) & 1974 Advisory Committee Note. 
145. STANDARDS, supra note 3, § 2.1 (a) (ii) . 
146. In three cases the attorneys complained that the defendants' statements had 

only partially been disclosed in the case reports. 
147. See H.R. REP. NO. 94-414, 94th Cong., 1st Sess. 12 (1975). 
148. STANDARDS, supra note 3, § 2.l(a) (ii). 
149. Consider Remeck, The New Federal Rules of  Criminal Procedure, 54 GEO. 

L.J. 1276, 1284-85 (1966): 
Judicial authority should ordinarily be exercised in favor of discovery of state- 
ments of codefendants for three reasons. (1) The statements are potentially 
important to defense counsel in preparing to meet the government's case and 
developing evidence on defendant's behalf. (2) The statements aid defense 
counsel in deciding whether to make a severance motion and in assisting the 
judicial determination of such a motion. (3) The statements mitigate the well- 
known proclivities of some criminal defendants not to give their own lawyers 
a truthful account of their actions. 

See also 1 WRIGI~T & M~.LER, supra note 60, § 254, at 515. 
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disclosure enabled counsel to develop evidence on the defendants behalf 
with which to meet the adverse testimony of the codefendant at trial. 

Current practice in the Southern District with regard to disclosure 
of statements of codefendants does not generally comport with the 
requirements of the Standards. The exceptional results which were 
achieved through release of codefendant statements in two cases suggest 
the beneficial effects which might be achieved by full compliance with 
the Standards. 

d. Government witnesses-names, addresses, and felony convic- 
tions: Disclosure of the names, addresses, and felony convictions of 
government witnesses had been adopted in the proposed amendments to 
the Federal Rules prepared by the Advisory Committee.lGo The Con- 
gress deleted this provision in the enacted version of the 1975 amend- 
ments of the rules, however, because of the persistence of the traditional 
objections to liberal discoveiy.ln Taking a contrary stance, the Stand- 
ards require the prosecuting attorney to disclose the names, addresses, 
and any record, of prior criminal convictions, of any person whom the 
prosecution will call as a witness at trial.1G2 

In the Southern District the names of prospective government 
witnesses were almost always included in the case reports furnished 
counsel,*" but their addresses invariably were excluded.lG4 Many wit- 
nesses are residents of Los Angeles or citizens of Mexico; consequently, 
the names of witnesses without addresses are virtually useless to a 
defense attorney, for he has no idea how to locate them. If the defense 
attorney is to examine government witnesses effectively at trial, it is 
essential that the attorney interview them and discuss their testimony in 
advance of trial. Otherwise the defense confronts these witnesses for 
the first time in the contentious atmosphere of courtroom cross-exami- 

- -- 

150. Proposed Rules, supra note 6, at 305 (draft rule 16(a) (1) (E)). 
151. H.R. REP. NO. 94-414, 94th Cong., 1st Sess. 12 (1975). The section was de- 

leted by the conference committee. 
152. STANDARDS, supra note 3, §§ 2.1 (a) (i)-(vi). 
153. While the government did not furnish lists of witnesses as such, the nnnles 

of witnesses did appear in the texts of investigative reports given to counsel. In only 
one instance did a defense attorney observe that a case report did not contnin the name 
of a person called to testify for the prosecution at trial. In that particular case the wit- 
ness furnished testimony of only a background nature. 

154. The Chief of the Criminal Division explained that witnesses' addresses are 
withheld because of the fear that they might be harassed or intimidnted. Nelson Inter- 
view, supra note 7. 
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nation, after the witness already has allied himself with the government 
and may have rehearsed his testimony with the prosecutor. Under such 
circumstances it is most difficult to elicit impartial testimony from a 
witness. 

Although addresses were excluded, information concerning the 
felony convictions of government witnesses, if any, was furnished upon 
the request of c0unse1.l~~ Smce the prosecution is able to obtain the 
criminal records of the accused and of anticipated defense witnesses, this 
disclosure is justified because it places the defense in the same position 
as the prosecutor. 

Practice in the Southern District regarding disclosure of govern- 
ment witnesses during the period of this survey was therefore essentially 
consistent with the requirements of the Standards. The defense was 
able to obtain the identities and prior criminal records of government 
witnesses. Failure to furnish addresses, however, is a departure from 
the Standards and should be remedied. 

e. Pretrial statements of government witnesses: States which have 
adopted the omnibus procedure have also established the right of the 
defendant to obtain before trial any statements made by prosecution 
witnesses to the This right is based on the belief that the state 
has no interest in convicting the accused on the testimony of witnesses 
who have not been as rigorously cross-examined and as thoroughly 
impeached as the evidence permits. This is consistent with the duty of 
disclosure mandated by the Standards, which require disclosure by the 
prosecution of relevant written or recorded statements made by witness- 
es.lG7 Although the Federal Rules exempt from discovery statements 
made by government witnesses except as provided in the Jencks Act,158 
it is the assumption of the Advisory Committee on the Federal Rules 

155. In 10 cases the prosecution, upon request, disclosed the felony convictions of 
government witnesses. In 20 cases the defense made no request for this information. 
In 15 of these 20 cases the government called only its investigators to testify. 

156. E.g., ORE. REV. STAT. § 135.815(1) (1974); ARIZ. R. CRIM. P. lS.l(a)(l); 
MINN. R. CRIM. P. 9.01, subd. l ( l ) (a) ;  WASH. R. GRIM. P. 4.7(a)(l)(i). 

157. STANDARDS, supra note 3, 5 2.1 (a) (i) . 
158. FED. R. CRIM. P. 16(b). The Iencks Act provides that a witness' prior state- 

ments must be made available to defense counsel for possible impeachment, but only 
after the witness testifies on direct examination. The Jencks Act applies, however, only 
to statements which reproduce the witness' exact words, which are substantially verba- 
tim, or which are otherwise adopted or approved by the witness. 18 U.S.C. § 3500 
(1970). For a discussion of the Jencks Act, see 2 WRIGHT & MILLER, supra note 60, 
§ 417. 
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that these statements are disclosed before trial in federal courts using the 
omnibus procedure.ls9 

Defense attorneys in the Southern District, however, learned of the 
expected testimony of prospective witnesses not from written statements, 
but from case reports containing summaries of oral statements made by 
these persons to government investigators;lsO only one attorney obtained 
statements before trial which reproduced the witness' exact words or 
were substantially verbatim.lsl Case reports containing only summaries 
and secondary transcriptions of what witnesses reported to investigators 
furnish far less assistance to counsel than would the witness' written 
statement. To conduct a searching cross-examination and impeach- 
ment, an attorney must be able to test the witness with his own words. In 
order to do this, the attorney needs a statement by the witness whioh has 
been approved or adopted by him or which is in the form it was 
originally made, even if it consists of an investigator's interview notes. 

Actual practice by the prosecution in the Southern District regard- 
ing disclosure of prosecution witness statements departs significantly 
from the practice authorized by the Standards. As a result, defendants 
are deprived of the full opportunity to cross-examine and impeach the 
witnesses against them, a result contrary to the intent of the ABA Stand- 
ards. 

2. Discoveiy by the Goverizment 

The premise underlying the omnibus procedure is that discovery should 
be a "two-way street" and that neither the defense nor the prosecution 

159. FED. R. CRZM. P. 16, 1974 Advisory Committee Note, in Proposed Rules, 
supra note 6, at 3 13. 

160. In prosecutions for the illegal importation of aliens, witness' statements wero 
unimportant because counsel succeeded in obtaining personal inverviews of witnesses. 
The government followed a practice of holding the aliens in custody as matorial wit- 
nesses because their testimony would figure prominently in the prosecutions of thoso 
named as defendants. Unable to post bail because of their immigration status, the aliens 
were detained in the local jail until after they testified at trial; during this period of con- 
finement defense attorneys obtained personal interviews with all such witnesses. Fivo 
of the cases surveyed were prosecutions for immigration offenses. See note 5 supra. 

161. The offense charged in that particular case was assault with intent to commit 
murder. The FBI conducted the investigation. 

Written or recorded statements of witnesses cannot be disclosed, explained the Chief 
of the Criminal Division, because such statements are not taken from witnesses in tho 
investigation of the ordinary case. Nelson Interview, supra note 7. The prosecutor's 
practice of not even taking witness' statements reminds one of Professor Louisell's ques- 
tion whether expanded discovery might cause a prosecutor to strive to make his caso 
nondisclosable by committing the results of investigation to memory rather than to 
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should be denied access to any facts that might throw light on the issues 
in the case. On the assumption that discovery by the prosecution does 
not violate the defendant's privilege against self-incrimination,ls2 the 
Federal Rules provide the government with a conditional right of dii- 
covery.ls3 The prosecution is entitled to documents, tangible objects, 
and reports of examinations and tests.ls4 No motions to compel discov- 
ery were brought by the government in the cases studied. 

States which have adopted the omnibus procedure have required 
the defense to make broad disclosures to the government. The Oregon 
statute, for example, requires that the defendant disclose the names of 
all witnesses who will testify at trial, along with any relevant prior 
statements, the results of any reports or examinations which the defense 
expects to use, as well as all books, papers, documents, or photographs 
which will be introduced.ls6 In contrast, the omnibus procedure adopt- 
ed in the Southern District puts the defendant under a much narrower 
obligation to disclose. The omnibus hearing form designates only the 
following as subject to discovery by the government: the names and 
reports of defense experts; a statement of the general nature of the 
defense;lW and the names of defense witnesses on the issue of the 

paper or other record. Louisell, Criminal Discovery: Dilemma Real or Apparent?, 49 
C a p .  L. REV. 56,91-92 (1961). 

162. Chief Justice Traynor reconciled discovery by the prosecutor with the principle 
against self-incrimination in Jones v. Superior Court, 58 Cal. 2d 56, 372 P.2d 919, 22 
Cal. Rptr. 879 (1962), where a defendant who was charged with rape, but who claimed 
he was impotent, was ordered by the trial court to provide the prosecutor with X-rays, 
medical reports, and the names and addresses of his doctors. Upholding the discovery 
order, Justice Traynor wrote for the court: 

The identity of the defense witnesses and the existence of any reports or 
X-rays the defense offers in evidence will necessarily be revealed at the trial. 
The witnesses will be subject to cross-examination, and the reports and X-rays 
subject to study and challenge. Learning the identity of the defense witnesses 
and of such reports and X-rays in advance merely enables the prosecution to 
perform its functions at the trial more effectively. 

58 Cal. 2d at 61, 372 P.2d at 922, 22 Cal. Rptr. at  882. See also United States v. 
Nobles, 422 U.S. 225 (1975). 

For a discussion of the constitutionality of discovery by the government, see Note, 
Prosecuiorial Discovery Under Proposed Rule 16, 85 HAllv. L. REV. 994 (1972). 

163. A n  independent right of prosecutorial discovery had been provided for by the 
Advisory Committee in the 1974 draft of rule 16(b). See Proposed Rules, supra note 
6, at 306-07, 315-16. However, Congress provided in the 1975 amendment to the rules 
that prosecutorial discovery shall remain conditional upon the defendant's obtaining cer- 
tain discovery. See FED. R. GRIM. P. 16(b) (1), set forth in note 136 supra. 

164. See PED. R. CRIM. P. 16(b) (1), set forth in note 136 supra. 
165. ORE. REV. STAT. § 135.835 (1974). 
166. The defendant is required to state the general nature of his defense by check- 

ing one or more of the following alternatives on the omnibus form: insanity, lack of 
knowledge of contraband, lack of specific intent, alibi, entrapment, or general denial. 
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defendant's character, sanity, or alibi.ls7 

Although the data is limited, defense counsel failed to make some 
of the disclosures required of them; four of the seven defendants who 
called character witnesses did not disclose their names before trial. 
Without this information the government was unable to conduct pretrial 
interviews or investigations of these witnesses. The four attorneys who 
failed to identify character witnesses reported, however, that the govern- 
ment made no objection to the testimony of these witnesses at trial; the 
three attorneys who furnished the names of character witnesses knew of 
no attempt by the government to interview them before trial.la8 

3. Summary 

Although defendants were able to discover considerably more about the 
case against them under the practice followed in the Southern District 
during the period of this investigation, they still received far less infor- 
mation than they would have if the Standards had been fully implement- 
ed. Defendants were unable to discover the addresses of government 
witnesses and were able to obtain only summaries of the pretrial 
statements of those witnesses. Additionally, the defense was not per- 
mitted to obtain the statements of codefendants that would have been 
available under complete compliance with the Standards. 

On the other hand, the government was similarly hampered by the 
failure of defense counsel to make even the limited disclosures required 
under the Standards. Defendants who seek the advantages of broad 
criminal discovery must also accept its burdens. There is no reason to 
believe that prosecutors will reveal fully their cases so long as defense 
counsel shirk their discovery responsibilities. 

E. THE RELATION BETWEEN DISCOVERY AND TRIAL 

The need to improve omnibus procedure in the Southern District is 
apparent from an analysis of the role that discovery plays in the conduct 
of criminal trials. The discovery process as utilized by attorneys in the 

In contrast, compare the Arizona rules which require the defendant, in writing, to spe- 
cify for each defense the persons, including the defendant himself, whom he will cnll 
as witnesses at trial in support thereof. ARIZ. R. CRIM. P. 15.2(b). 

167. The checklist form embodies motions for these disclosures, which were rey -  
larly ordered by the magistrate at the omnibus hearing. 

168. The two attorneys who presented scientific evidence at trial disclosed the 
names of their experts and their reports; the only attorney who called a lay witness 
on the issue of the defendant's sanity disclosed the witness' name before trial. 
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sample produced major gains for the administration of criminal justice 
by improving the quality of trials. Specifically, discovery aided defense 
counsel in obtaining new learning the names of witnesses 
not previously known,170 and facilitating the cross-examination of gov- 
ernment agents at trial.171 Even so, in at least six cases in the sample, 
effective discovery would have produced more just and efficient trials. 

Seventy-seven percent of the attorneys reported that the informa- 
tion obtained through discovery would have been di££icult to obtain by 
other means.172 Nearly three-quarters of the defendants were indigent 
persons who were unable to afford the cost of private investigati~n.~~~ 
Although the defendant would seem to be one source of information, 

169. The attorneys were asked the following question: "Did the discovery in this 
case include anything that you regarded at the time as evidence not previously known 
to you?" See App., question 39. 

Attorney responses 
3 none at all 
4 little new evidence 
17 some new evidence 
6 much new evideuce 

170. The attorneys were asked the following question: "Did the discovery reveal 
the names of any potential witnesses (other than governmeut agents) not previously 
known to you?" See App., question 40. 

Attorney responses 
21 no 
9 Yes 

171. The attorneys were asked the following question: "Was the case report useful 
to you in cross-examining government agents who testified at trial?" See App., question 
58. 

Attorney responses 
3 of no use 
6 of little use 
8 of some use 
13 very useful 

172. The attorneys were asked the following question: "Did you obtain through 
discovery information that you could have obtained from your own client or through 
your own investigation?" See App., question 42. 

Attorney responses 
3 very easy to get this information indepeudently 
4 easy to get this information independently 
14 difficult to get this information independently 
9 very difficult to get this information independeutly 

173. Twenty-two of the 30 defendants were indigent persons. See note 5 supra. 
Counsel appointed under the Criminal Justice Act may obtain investigative services not 
exceeding a cost of $150 without prior request. 18 U.S.C. § 3006A(e) (2) (1970). The 
cost of investigation for all indigent defendants in the Southern District and in all fed- 
eral judicial districts is shown below. The amounts represent cumulative payments out 
of appropriations for the fiscal year 1972 as of June 30, 1974, and for the fiscal years 
1973 and 1974 as of June 30,1974: 
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counsel remarked that defendants were often unwilling to make incrimi- 
nating disclosures, especially to appointed counsel. Since most of the 
evidence presented at the trials consisted of the testimony of government 
investigators, this would appear to be another source of information. 
However, these government investigators regularly were unavailable for 
interviews before trial,174 making discovery the only means by which the 
defense could learn of their testimony m advance of trial. 

Discovery aided 93 percent of counsel in evaluating the strength of 
the government's case.176 However, it is questionable whether the 
disclosures influenced the defendants in making individual decisions 
concerning their cases; two-thirds of the attorneys reported that discov- 
ery had no effect on their clients' decisions to go to trial rather than to 
plead guilty.176 Since only defendants whose cases were disposed of by 
trial were the subject of this study, this data should not be interpreted as 
signifying that discovery is ineffective in reducing the number of trials in 

1972 - 1973 1974' - 
Southern District of California $27,942.25 $ 55,216.36 $ 53,648.46 
Total; all districts 91,220.33 108,690.33 127,325.02 
Rank among all districts 1 1 

This information was obtained from the ANNUAL REPORT OF THE DIRECTOR OF TIIE 
ADMINISTRAT~VE OEFICE OF THE UNITED STATES COURTS for the years 1973 and 1974, 
at Exhibits H-1 & H-2, and from Bruno Darrow of the Finance Branch, Administrative 
Office of the United States Courts. 

*I974 figures are subject to increase because further payments out of appropriations 
for fiscal year 1974 will be made after June 30, 1974. 

174. Government investigators testified in each of the trials in the sample. In one- 
half of the trials, investigators were the only witnesses presented by the prosecution. 
Defense attorneys reported that they found it futile to request interviews of investigators 
before trial. 

175. The attorneys were asked the following question: "Did the discovery help you 
in forming an opiniou as to whether the government could prove the defendant guilty?" 
See App., question 37. 

Attorney responses 
1 of no help 
1 of little help 
8 of some help 

20 very helpful 
176. The attorneys were asked the following question: 'Was your client's decision 

to go to trial (rather than to plead guilty) affected in any way by information obtained 
through discovery?" See App., question 41. 

Attorney responses 
0 no opinion, hard to tell 

20 none at all 
3 some effect on his decision 
7 a definite effect on his decision 
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criminal cases generally.17? I t  signifies only that the defendant who 
already was determined to put the government to proof was not dissuad- 
ed by case reports which suggested that conviction was the likely out- 
come at trial?78 

The purpose of discovery, however, is not only to marshal the 
evidence and sharpen the issues, but also to remove surprise and ineffi- 
ciency from trials. These objectives cannot be achieved unless there is 
the fullest possible presentation of the facts in advance of trial.lr9 Two- 
thirds of the attorneys, however, volunteered that they had sometimes 
found information contained in case reports to be conclusory and in- 
complete.180 To measure the completeness of discovery granted by the 
govenunent, attorneys were asked whether the pretrial disclosures corre- 
sponded to the proof presented by the prosecution at trialJsl Their 

177. An examination of defendants whose cases were disposed of by guilty pleas 
might very well show that a high proportion of them decided to so plead because 
discovery suggested that their guilt could be established at trial. 

178. Of the 10 defendants whose decisions were affected by discovery, four were 
convicted by juries. Of the 20 defeudants whose decisions were not affected, 15 were 
convicted. 

179. As Dean Goldstem has observed, 
If, for example, defense counsel does not learn until late in the trial that two 
conspiracies are involved rather than one, he faces the problem of belatedly 
mustering his proofs or of having to re-call witnesses-at best inefficient pro- 
cedures making for disjointed testimony. 

Goldstein, The State and the Accused: Balance of Advantage in Criminal Procedure, 
69 YALE L.J. 1149, 1179 (1960). 

180. Also, 15 of the 19 attorneys who practiced in both federal and California 
courts expressed a preference for California discovery. Reasons most frequently cited 
for this preference were (1) the wider discovery authorized by California law, and (2) 
the relative incompleteness of investigative reports in the Southern District. The prefer- 
ence for California discovery was even higher among the 12 attorneys with experience 
in over 30 felony jury trials: 11 preferred state court discovery. The single exception 
was a former federal prosecutor whose preference might be explained by his familiarity 
with federal attorneys and investigators. 

This preference for California discovery seems to contradict Mr. Nimmer's finding 
that San Diego defense attorneys preferred discovery in the federal court. See R. Nm- 
MER, THE OMNIBUS HEARING: AN EXPERIMENT IN RELIEVING INEFFICIENCY, UNFAIR- 
NESS, AND JUDICIAL DELAY 85 (1971). No changes in either California law or discovery 
practices in the Southern District between 1970 and 1974 explain this difference. For 
a discussion of California discovery, see D. LOUISELL & B. WALLY, MODERN CALIFORNIA 
DISCOVERY (2d ed. 1972). 

181. The attorneys were asked the following question: "Did the government, as 
part of its casein-chief, introduce evidence at trial that had not been made available 
to you through discovery?" See App., question 62. 

Attorney responses 
10 none 
14 little of any significance 
4 some evideuce of significance 
1 much evidence of significance 

Heinonline -- 49 S. Cal. L. Rev. 555 1975-1976 



556 SOUTHERN CALIFORNIA LAW REVIEW pCVol. 49514 

responses resulted in the identification of six cases which raised ques- 
tions not only about the reliability of case reports, but also about the 
diligence of prosecutors in obtaining evidence from investigators and 
disclosing it before trial.lS2 

Two of the six cases concerned the prosecutor's failure to make 
pretrial disclosures of exculpatory evidence.ls3 In one, a possession of 
marijuana and conspiracy case, the defendant's attorney first learned 
during the prosecutor's direct examination of the arresting officers that 
they had seized from the codefendant a key to the garage where mari- 
juana had been found earlier.ls4 In the other, a customs case, defense 
counsel first learned during his cross-examination of the customs inspec- 
tor that the inspector had not requested the defendant to make a 
declaration of the goods she had brought into the United States.lsG Of 

The five attorneys who gave positive responses to the above question were among the 
six attorneys who gave positive responses to the following question: "Did any govem- 
ment agents, as part of the government's case-in-chief, testify to facts not included in 
the case report?" See App., question 61. 

Attorney responses 
12 none 
11 little of any significance 
5 some evidence of significance 
1 much evidence of significance 

The computations for each of the above questions exclude the positive response of a sev- 
enth attorney who had been notified that additional evidence would be presented. 

182. The attorneys in these six cases were asked: "Do you believe that the govem- 
ment attorney could have been more diligent in obtaining such evidence and making it 
available to you?" See App., question 66. 

Attorney responses 
0 no opinion, hard to tell 
1 doubtful the government attorney could have been more diligent 
4 likely that he could have made the information available earlier 
1 almost certain he could have made the information available carlier 

In five of these six cases the attorneys reported that they, on their initiative, had con- 
tacted the prosecutor before trial and had been assured there was no additional evidence. 

183. In Brady v. Marylaud, 373 U.S. 83 (1963), the prosecution's suppression of 
a codefendant's statement favorable to the accused was held to violate due process. Tho 
Court held 

that the suppression by the prosecution of evidence favorable to an accused 
upon request violates due process where'the evidence is material either to guilt 
or to punishment, irrespective of the good faith or bad faith of the prosecution. 

Id. at 87. 
The omuibus hearing form in the Southern District, which in each case is signed 

by an Assistant United States Attorney, bears this statement: '"The government will 
or has disclose(d)' aU evidence in its possession, favorable to defendaut on the issue of 
guilt." 

184. FoUowing his conviction, the defendant received a probationary-type sentonce. 
No appeal was taken. 

185. Counsel contended that such a request was an essential element of a smuggling 
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course it is far from certain that the defendants in the two cases would 
have been exonerated had these facts been revealed before trial, but 
there is no question that pretrial disclosure would have been useful to 
counsel in conducting legal research or field investigation, and in pre- 
paring defenses to be presented at trial. 

In the other four cases, counsel reported that the government, as 
part of its case-in-chief, presented inculpatory evidence which had not 
been disclosed either in case reports or upon counsel's request for 
continuing discovery.180 In each case this evidence consisted of the 
testimony of investigators concerning their observations of the defend- 
ants who were charged with the possession and importation of mari- 
juana or narcotics. In three of these cases the defendants denied 
knowledge of the drugs which had been found in their vehicles during 
border searches. Although the case reports omitted any mention of 
extreme nervousness exhibited by the defendants prior to their arrest, 
the officers testified, in the first and second cases, that they had observed 
the arteries in the defendants' necks to be pulsating rapidly as they 
approached the point of inspection. In the third case the investigative 
report stated only that the defendant had explained to arresting officers 
that he had been hired in Mexico that day to transport an automobile to 
San Diego. Nowhere in the report did it mention that the officers had 
earlier observed the defendant driving the same vehicle from the United 
States into Mexico, although such testimony was given at the trial. The 
fourth case also involved testimony by officers to facts not previously 
disclosed to the defense. In that case, officers had tracked footprints to 
an area of brush where several backpacks containing marijuana had 
been concealed. The defendants were then arrested in a nearby camp- 
ground. At trial the officers testified to their observations-unmen- 
tioned in the case report-that when arrested the defendants were 
perspiring heavily even though it was a cold night, and were wearing 
jackets which bore impressions made by straps of backpacks. On cross- 
examination the defense attorney asked the officer about the omission of 
these facts from the case report. The reply from the witness was that he 

offense. The trial judge disagreed, denying a motion for acquittal. On appeal of the 
subsequent conviction, counsel alleged that the denial was error, but the appellate court 
did not reach this issue. 

186. The four attorneys did not object to the introduction of the undisclosed evi- 
dence. One said that, based on his experience, such objections were regularly overruled 
and that an objection would only accentuate the testimony. 

In these four cases, two defendants were acquitted by the court, one was subse- 
quently retried because the jury was unable to reach a verdict, and one was found guilty. 
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had not prepared the report and was not responsible for its contents.187 

Therefore, in two cases in the sample the prosecutor failed to make 
pretrial disclosures of evidence which might have been favorable to the 
defendants, while in four other cases the prosecutors presented at trial 
inculpatory evidence which had not been disclosed either in case reports 
or upon counsels' request for continuing discovery. If the discovery 
process is to improve the administration of criminal justice by increasing 
the efficiency of trials, it failed to achieve this objective in these six 
cases. Defense counsel were confronted with surprise evidence, for 
which they had no time to prepare or investigate. On the other hand, 
the discovery process succeeded in improving the quality of other trials 
by revealing information the defense counsel could not have obtained by 
other means and by aiding counsel in evaluating the strength of the 
government's case. On balance, the discovery process as practiced in 
the Southern District during the period of this survey should receive only 
mixed marks. 

III. PROPOsED STEPS TO IMPROVE THE OMNIBUS 
PROCEDURE IN THE SOUTHERN DISTRICT 

The omnibus hearing in. the Southern District bears little resemblance to 
the all-purpose hearing envisioned by the draftsmen of the ABA Stand- 
ards. The proceeding is limited to the hearing of discovery requests; no 
attempt is made to explore for issues which the defendant may have 
overlooked; and the wide variety of motions or requests which typically 
are made before the trial of a criminal case are heard not by magistrates 
at the hearing, but rather by the district judges upon the filing of written 
motions, usually about a month after the omnibus hearing. Indeed, 
even if this proceeding were administered for the purpose of identifying 
latent issues or determining pretrial motions and requests, it seems clear 
that the discovery process has not generated sufficient information by 
the time of the omnibus hearing to permit these objectives to be accom- 
plished. The defense, for example, cannot move to suppress evidence 
of which it has no knowledge. Obviously, the adequacy and timing of 
discovery affect not only the parties' ability to prepare for trial, but also 
the entire structure of pretrial procedure. 

At least three steps might be taken to improve the omnibus hearing 
in the Southern District. First, wherever practicable the government 

187. For a discussion of the anonymity of case reports, see text accompanying notes 
82-86 supra. 
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should be represented at this proceeding by the attorney who will 
prosecute the case at trial. Requiring the trial attorney to become 
involved in the case at an earlier date should result in more informed 
participation at the hearing, and should facilitate compliance with rul- 
ings made by the presiding officer. 

Second, a conference between defense counsel and the prosecuting 
attorney before the omnibus hearing should be mandatory, and Ithereafter 
a report on the status of the case should be made to the court. On the 
basis of this information, the court could hold the omnibus hearing as 
scheduled, vacate it if it appears that the case presents no issues, or--if 
appropriate-transform it into a proceeding of a different name. 

Third, and of chief importance, discovery should be completed 
before )the omnibus hearing so far as practicable. The completion of 
the discovery process is an important prerequisite to the omnibus hear- 
ing, whether the hearing is held solely as a discovery proceeding or is 
held to accomplish the broader objectives of the Standards. I£ the 
hearing is to be administered solely as a discovery proceeding, as it is 
now administered in the Southern District, completion of discovery by 
the time of the hearing will permit the proceeding to be used to resolve 
disputes concerning disclosures not previously made. On the other 
hand, if the hearing is administered to perform a multi-purpose issue- 
raising function as foreseen by the Standards, prior discovery is an 
essential basis for the making of motions and requests, as well as for 
issue identification. Presently, the defense has no more than a conclu- 
sory statement of the results of an investigation available at the time of 
the hearing, and often even the prosecutors are unaware of evidence in 
the government's possession. 

In order to complete discovery before the omnibus hearing, a 
variety of measures might be adopted. First, the district court should 
establish a deadline for the completion of discovery prior to the omnibus 
hearing. Second, the court's general order on continuing discovery 
should be modified to remove the incentive it presently gives the govern- 
ment to not furnish discovery until three days before trial by requiring 
the immediate disclosure of evidence acquired by a party after the 
omnibus hearing. Third, prosecutors should educate government 
agents to write complete investigative reports. Fourth, prosecutors 
should adopt procedures adequate to ensure a continuous flow of evi- 
dence from the field to their offices. Finally, the prosecution's disclo- 
sure duties should be recognized as extending to material and informa- 

Heinonline -- 49 S. Cal. L. Rev. 559 1975-1976 



560 SOUTHERN CALIFORNIA LAW REVIEW ~[Vol. 49:514 

tion in the possession of any government agent who participated in the 
investigation or evaluation of the case. 

In addition to the lack of timely discovery, another problem appar- 
ent in the discovery process in the Southern District is the inordinate 
disparity between pretrial disclosure and the actual evidence introduced 
at trial. In 20 percent of the cases surveyed, prosecution witnesses-all 
government agents-testified to material facts not included in case 
reports. This problem might be minimized by two innovative steps. 
First, prosecutors should be required to disclose to the defense the full 
reports of government investigators. Second, defense attorneys should 
be allowed to conduct interviews of government investigators prior to 
trial. The traditional objection to liberal discovery, i.e., witness intim- 
idation, arguably disappears when the witness is a law enforcement 
official. Government agents testified in each of the cases surveyed, and 
in half of the cases they were the only witnesses for the prosecution. 
Yet the defense had only a minimal opportunity to learn the nature of 
their testimony before trial; none of the attorneys obtained interviews 
with the agents, and only three attorneys-two of them former federal 
prosecutors-obtained individual investigative reports. There appears 
to be no valid reason for disclosure of only anonymous investigation 
summaries when far better information, sthe detailed individual reports 
themselves, are available. This is particularly true in a jurisdiction 
where judges and prosecutors have voluntarily devised innovative pre- 
trial procedures. 

CONCLUSION 

The principal purpose of discovery and pretrial procedure in criminal 
cases is to assure a just disposition of the dispute before the court. The 
omnibus procedure promulgated by the ABA in the Standards is intend- 
ed to assist dramatically in the accomplishment of this purpose. Its 
potential advantages are several: the accomplishment of discovery with- 
out court intervention; disclosures broad enough to enable counsel to 
ascertain the evidence and issues; a single hearing before trial where all 
pretrial motions or requests might be resolved; the elimination of written 
motions; and trials conducted without the fear of surprise. 

The lack of success with this procedure in the Southern District of 
California, however, demonstrates that these objectives cannot be real- 
ized without the support of all those concerned with the administration 
of criminal law-judges, defense attorneys, prosecutors, and even gov- 
ernment investigators. This is especially true in a federal court, where a 
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wide disparity exists between the limited discovery available through the 
Federal Rules of Criminal Procedure and the broad discovery called for 
by the omnibus procedure. Therefore, to achieve the purposes of the 
omnibus procedure, the parties must be willing to make disclosures not 
required by law; where necessary, courts, in the exercise of their discre- 
tionary powers, must compel such disclosures. 

It would be misleading to leave the inference that the discovery 
system in the Southern District did not aid in the administration of 
criminal justice. Disclosures were made which were not required by 
law, and many of these were made voluntarily. But it is also clear that 
the omnibus procedure has not been permitted to achieve its potential. 
However much can be said of its laudatory objectives, the success of the 
procedure requires a commitment from court and counsel which is far 
too uncommon in the adversary system, and which does not appear to 
exist in the Southern District. 
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APPENDIX 

DISCOVERY QUESTIONAIRE 

United States v. Crim. No. 
Defense counsel: 
Check whether you were: r e t a i n e d  a p p o i n t e d  d e d e r a l  
Defender 
Offense charged: 
Outcome: g u i l t y  n o t  guilty h u n g  jury a c q u i t t a l  
by court 
How many felony cases, including this one, have you tried before a 
jury? l e s s  than 5 5 or more 1 0  or more 3 0  or more 
Did you obtain discovery in advance of the omnibus hearing? - Yes 
n o  
Did you obtain discovery of an investigative report prepared by govern- 
ment agent? -yes n o  
How far in advance of the omnibus hearing did you obtain the case 
report? 
-the day of the hearing 3. or more days before the hearing 
-the day before the hearing - m o r e  than a week before the 

hearing 
Did the discovery process include an informal discussion with a govern- 
ment attorney regarding the facts of the case? -yes - n o  
Other than for the investigative report, did you make any specific 
request for discovery in advance of the omnibus hearing? - Yes 
n o  
If "yes," what else did you request? Please explain: 
Did the government introduce any prior acts or convictions? - Yes 
n o  
With respect to defendant's prior criminal record, if any, check one of 
the following: 
t h e  government made the defendant's prior criminal record avail- 

able to you 
-the government refused your request to obtain such information 
-you did not make a specific request for such information, and 

. youdidnotobtainit 
n t h e r  (explain) : 
Did the government present the testimony of government agents at 
trial? -yes n o  
If "yes," check which of the following that you obtained through dis- 
covery: 
-the substance, or a summary of the results of his investigation, 

contained in a case report 
-the agent's original notes, if any, regarding the incident 
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-the agent's individual report that became the basis of the case 
report 

o t h e r  (explain) : 
Did the government present the testimony of witnesses other than 
government agents at trial? -yes 20 

If "yes," check which of the following you obtained through discovery: 
t h e  substance, or a summary of his expected testimony, contained 

in a case report 
a n  individual pretrial statement of the witness, pratically verbatim 
n o t h i n g  with respect to the expected testimony of the witness 
-other (explain) : 
Had you requested, in advance of trial, copies of such witness' pretrial 
statement? -yes - n o  
With respect to the names of such witnesses: 
t h e  government supplied you with the same in advance of trial 
-the government refused your request to obtain such information 
-you did not make a specific request for such information, and you 

did not obtain it 
Did the pretrial statements of government witnesses accurately reflect 
their testimony? 
-completely and accurately s o m e  major discrepancies 
R few insignificant discrep- m a n y  major discrepancies 

ancies 
Did the government disclose to you in advance of trial whether or not 
any government witnesses had felony convictions? -yes 20 

If "no," check one of the following: 
-the government refused your request to obtain such information 
-you did not make a specific request for such information 
Did the government call any expert witnesses at trial? - yes - n o  
If "yes," check one of the following: 
in advance of trial the government supplied you with their names, 

qualifications, the subject of their testimony, and copies of reports 
t h e  government refused your request to obtain such information 
-you did not make a specXc request for such information 
Were any books, papers, documents, photographs, or tangible objects 
either obtained from defendant or used against him at trial? - Yes 
n o  
If "yes," check one of the following: 
-the government allowed you to inspect, copy or photograph the 

same in advance of trial 
-you did not make a specific request for such information, and you 

did not obtain it 
-the government refused your request to obtain such information 
Were the proceedings of the grand jury recorded? -yes - n o  
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29. If "yes," did you request or move for a transcript of the proceedings? 
- y e s a o  

30. Did the government have any recorded grand jury testimony of the 
defendant? -yes a o  

3 1. If "yes," check one of the following: 
t h e  government made a transcript of his testimony available to you 
t h e  government refused your request to obtain a transcript 
-you did not request it and did not obtain it 

32. Had defendant or codefendants made any oral statements that were in 
the custody or control of the government? -yes a n  

33. If "yes," check one of the following: 
-the government made such statements available to you 
-the government refused your request to obtain such statements 
-you did not request them and did not obtain them 

34. Had defendant or codefendants made any written or recorded statements 
that were in the custody or control of the government? -yes a o  

35. If "yes," check one of the following: 
t h e  government made such statements available to you 
-the government refused your request to obtain such statements 
-you did not request them and did not obtain them 

36. Did you discuss with your client the information obtained through 
discovery? -yes a o  

37. Did the discovery help you in forming an opinion as to whether the 
government could prove the defendant guilty? 
o f  no help o f  little help -of some help v e r y  helpful 

38. Do you regard discovery as important or helpful in your representation 
of defendants in criminal cases generally? 
o f  no help o f  little help o f  some help v e r y  helpful 

39. Did the discovery m this case include anything that you regarded at 
the time as evidence not previously known to you? 
n o  L t t l e  new evidence s o m e  new evidence much 
new evidence 

40. Did the discovery reveal the names of any potential witnesses (other 
than government agents) not previously known to you? - Yes 
n o  

41. Was your client's decision to go to trial (rather than to plead guilty) 
affected in any way by information obtained through discovery? 
n o  opinion, hard to tell 
n o n e  at all 
_.some effect on his decision 
a definite effect on his decision 

42. Did you obtain through discovery information that you could have 
obtained from your own client or through your own investigation? 
v e r y  easy to get this information independently 
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e a s y  to get this information independently 
-difficult to get this information independently 
v e r y  difficult to get this information independently 

43. Did you move at the omnibus hearing for discovery in addition to that 
already furnished you? .yes n o  

44. If "yes," what additional discovery did you seek? Please explain:- 
45. In your opinion, was the government attorney at the omnibus hearing 

fully infonned about the basic facts of the case? 
_ n o ,  since he was only the duty attorney 
- h e  had little information about the case 
A e  was somewhat informed on the case 
- h e  was very informed on the case 

46. Was there a discussion or resolution at the omnibus hearing of the 
potential issues in the case? 
a routine filing of the form, and getting the next appearance date 
l i t t l e  or no discussion or resolution of issues 
L o m e  issues were discussed or resolved 
a l l  issues were discussed or resolved 

47. Did the same attorney represent the government at both the omnibus 
hearing and the trial? -yes _ n o  

48. Was the omnibus hearing helpful or important to you in this case? 
o f  no help or importance o f  some help or importance 
o f  little help or importance v e r y  helpful or important 

49. Did you file any motions for discovery with the U.S. District Court? 
-yes _ n o  

50. I£ "yes," what additional discovery did you seek? Please explain. 
51. Did you file a motion to suppress evidence in this case? - Yes 

n o  
52. If "yes," what was your purpose in filing the motion? 

m o s t l y  for suppression purposes 
f o r  both suppression and discovery purposes 
m o s t l y  for discovery purposes 

53. Was there a preliminary hearing in this case? -yes -0 

54. Did the government obtain discovery from you with respect to any of 
the following: 
the names and addresses of witnesses you intended to call? - Yes 

n o  
iuspection or copying of any resnlts or reports of tests or examinations 

you intended to use? -yes 20 

inspection or copying of any books, documents, tangible objects or 
photos you intended to use? -yes . n o  

Other (explain) : 
55. Did you present the testimony of any of the following: 

expert witnesses? - yes _ n o  
.- . 
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lay witnesses on the issue of competence? -yes . m o  
alibi witnesses? -yes . n o  
character witnesses? -yes 20 

56. If any of the above are checked "yes," did you furnish the government 
with the names and addresses of such witnesses? -yes n o  

57. Do you believe that the case report that you obtained was a full and 
complete report of the facts developed through the government's in- 
vestigation of the case? 
-full and complete report d o m e  basic facts omitted 
m o s t  basic facts included _ m a n y  basic facts omitted 

58. Was the case report useful to you in cross-examining government agents 
who testified at trial? 
o f  no use -of little use o f  some use v e r y  useful 

59. Did you contact the government attorney in advance of trial to ascertain 
whether he intended to present additional evidence or witnesses not 
earlier made available to you through discovery? -yes . m o  

60. If "yes," how far in advance of trial did you contact the government? 
l a y s  before trial 

61. Did any government agents, as part of the government's case-in-chief, 
testify to facts not included in the case report? 
-one at all d o m e  testimony of significance 
l i t t l e  of any significance - m u c h  testimony of significance 

62. Did the government, as part of its casein-chief, introduce evidence at 
trial that had not been made available to you through discovery? 
L o n e  ..some evidence of significance 
A t t l e  of any significance _ m u c h  evidence of significance 

63. Did the government attorney notify you in advance of trial that he 
intended to present additional evidence not earlier made available to 
you? -yes n o  

64. If "yes," how many days in advance of trial did he notify you? 
_less than 3 working days 
_less than 10 days before trial 
1 0  days or more before trial 

65. Do you believe such evidence was in the custody or control of the 
government agents earlier than when you learned of its existence? 
. n o  opinion, hard to tell 
-doubtful that the government had such evidence before trial 
l i k e l y  that the government had such evidence much earlier 
- a l m o s t  certain that the government had such evidence much earlier 

66. Do you believe that the government attorney could have been more 
diligent in obtaining such evidence and making it available to you? 
n o  opinion, hard to tell 
d o u b t f u l  that the government attorney could have been more 

diligent 
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. l i k e l y  that he could have earlier obtained the evidence if he tried 
a l m o s t  certain that he could have made the information available 

earlier 
67. Did you make a specific objection to the admission of such additional 

evidence on the ground that it had not been made available earlier? 
-yes 20 

68. I£ "yes," did the trial judge admit or exclude such evidence? 
n d m i t t e d  e x c l u d e d  

69. Did you request a continuance to meet this new evidence? - Yes 
n o  

70. I£ "yes," was the continuance granted? g r a n t e d  d e n i e d  
71. Did the trial judge place any sanctions upon the government for not 

having made the evidence available to you earlier? -yes n o  
72. I£ "yes," explain the nature of the sanction: 
73. Do you also do criminal defense work in the California state courts? 

y e s n o  > 

74. I£ "yes," which do you prefer? -California discovery f e d e r a l  
discovery. Please explain: 
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