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I. INTRODUCTION

The Fifth Circuit's decisions in the area of Evidence dealt with a variety
offamiliar topics, such as the discretionary power ofthe trial judge to exclude
relevant evidence because of the countervailing considerations enumerated in
Federal Rule of Evidence 403, the admissibility of character evidence under
Rules 404 and 608, and the admissibility of coconspirator statements under
Rule 801, to name but a few. But because cases involving these doctrines
have been thoroughly discussed in recent issues ofthe Symposium, the survey
this year focuses on significant decisions in the area of lay and expert opinion
testimony, the disqualification of an expert, scientific evidence, prior
consistent statements, and the application of Rule 106 in the case of the
Branch Davidians who were convicted after the Waco incident.

II. WITNESSES

A. Lay Opinion Testimony

At common law, lay opinion testimony was usually inadmissible, largely
because ofa concern over protecting juries from unreliable evidence. I Federal
Rule of Evidence 701 allows much more latitude in receiving such testimony,
primarily because of a greater confidence in the ability ofjuries to evaluate
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1. See 29 CHARLES ALAN WRIGlIT & VICTOR JAMES GoLD, FEDERAL PRAcnCE AND PROCEDURE
§ 6252, at 109 (1997).
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the reliability of evidence.2 It takes a more flexible, functional approach,
embracing the idea of conditional admissibility.3 The Rule allows a lay
witness to testify to generalities or conclusions so long as they are "rationally
based" on his "perception" and "helpful" to the trier of fact in understanding
his testimony or determining a fact in issue.4

The line between lay and expert opinion is sometimes difficult to draw,s
but distinctions between the two are important because substantive policies
mightbe undermined if expert opinion is admitted under Rule 701 rather than
Rule 702.6 First, too much generosity in receiving lay opinion may undermine
the requirement that the qualifications of an expert be established at trial.'
Second, specific rules of pretrial discovery relate to expert witnesses.8 Too
liberal an administration of Rule 701 may permit the parties to escape their
duty to designate expert witnesses before trial-an obligation intended,
through discovery, to facilitate cross-examination and rebuttal at trial.9 Third,
the admissibility ofexpert scientific opinion is determined under a substantial
body ofcase law that has developed under Rule 702. 10 The foundation for this
law is a concern over the difficulties experienced by judges and juries in
evaluating the reliability of scientific evidence; if expert scientific opinion is

2. See 29 id. Federal Rule of Evidence 701 provides:
If the witness is not testifYing as an expert, the witness' testimony in the fonn ofopinions or
inferences is limited to those opinions or inferences which are (a) rationally based on the
perception of the witness and (b) helpful to a clear understanding of the witness' testimony or
the detennination of a fact in issue.

FED. R. EVID. 701.
3. See 29 WRIGHT & GoLD, supra note I, § 6252, at 109.
4. See FED. R. EVID. 701.
5. Lay and expert opinion differ in at least two important respects. First, although both lay and

expert opinion may be based on firsthand observation and experience, expert opinion might also be based
on (I) evidence presented at trial, or (2) data obtained outside court if it is of a type reasonably relied on
by experts in the particular field. See FED. R. EVID. 701-03. The availability ofthese two additional bases
widens the breadth ofexpert over lay opinion. Second, expert opinion may be received on a wider range
of issues than lay opinion. See FED. R. EVID. 701. Rule 701 is a more demanding version of relevance
rules because it makes lay opinion inadmissible unless it is rationally connected to the perception on which
it is based. See id. Rule 702 has no such restriction. See FED. R. EVID. 702. It requires only that expert
opinion "assist the trier offact to understand the evidence or to detennine a fact in issue." [d. Insofar as
relevancy is concerned, expert testimony need only be shown to have some tendency to affect the
probabilities of a fact that is ofconsequence in the action. See 29 WRIGHT & GoLD, supra note 1, § 6263,
at 194. In other words, although both lay and expert opinion testimony are potentially admissible on any
fact at issue in the litigation, lay opinion testimony is limited to facts or issues concerning which the
witness has made personal observations. See id.

6. Federal Rule of Evidence 702 provides, "If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to detennine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education, may testifY thereto in the
fonn ofan opinion or otherwise." FED. R. EVID. 702.

7. See id.
8. See FED. R. CIv. P. 26(b)(4).
9. See generally 8 CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2031.1

(2d ed. 1994) (discussing the rules mandating disclosure of the identity of testifying experts).
10. See infra Plirt 11.0. "'
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admitted under Rule 701 rather than 702, that concern and the resulting case
law will be ignored. II

This survey focuses on two Fifth Circuit cases involving the admissibility
of lay opinion testimony under Rule 701. First, Doddy v. Oxy USA, Inc.
illustrates the "perception" element-that the witness must have perceived with
his senses the matters on which his opinion rests. 12 Second, United States v.
Riddle illustrates the requirement of a "rational connection" between the
witness's opinion and his perceptions. 13 Riddle also provides an opportunity
to discuss an approach suggested by other commentators that focuses more on
the nexus between perception and opinion than does the approach currently
followed by the Fifth Circuit. 14 Both decisions turn on important differences
between lay opinion admissible under Rule 701 and expert opinion admissible
under Rule 702.

The plaintiffs in Doddy were homeowners who alleged that they had
been made ill by toxic chemicals used at a nearby oil and gas well owned,
operated, and maintained by defendants. IS They called, as both a lay and an
expert witness, T.B. Cotton, who offered to testify that defendants used "toxic
chemicals" at the well. I6 The trial court found that Cotton was qualified to
testify as an expert on the procedures for treating oil and gas wells for
corrosion, but that he lacked expertise in chemistry, biology, or petroleum
engineering and therefore was not qualified to give expert opinion on
chemical toxicity under Rule 702. 17 The Doddys did not contest this finding,
but they argued that the witness' testimony was admissible under Rule 701. 18

The Fifth Circuit upheld the district court, saying that Cotton, lacking any
experience or specialized training in chemistry, did not have sufficient
personal knowledge of chemical toxicity to make his testimony admissible as
lay opinion. 19

The perception element brings into Rule 701 the personal knowledge
requirement of Rule 60220 and is intended to ensure that lay opinions are
reliable and not a waste of time.21 The idea is that the witness must know

11. Charles Alan Wright and Vietor James Gold argue that the admissibility ofscientific opinion
should be determined as expert opinion under Rule 702 and applicable case law rather than as lay opinion
under Rule 701. See 29 WRIGHT & GoLD, supra note I, § 6253, at 122-23.

12. 101 F.3d 448, 460 (5th Cir. Dec. 1996).
13. 103 F.3d 423, 428 (5th Cir. Jan. 1997).
14. See id.
15. See Daddy, 101 F.3d at 454.
16. See id. at 459.
17. See id. at 459-60.
18. See id.
19. See id.
20. See 29 WRIGHT & GoLD, supra note I, § 6254, at 126. Federal Rule ofEvidence 602 provides

in part, •A witness may not testifY to a matter unless evidence is introduced sufficient to support a finding
that the witness has personal knowledge of the matter." FED. R. EVID. 602.

21. See FED. R. EVID. 602 advisory committee's note (excerpting CHARLES MCCORMICK, LAw
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enough from his perception of the underlying events to support the inference
or opinion that the witness intends to give.22 Basically, this means that a
reasonable person who knows what the witness knows might reach the
conclusion he has reached.23 Cotton may have observed the presence of'
chemicais at the well, but because of his lack ofcomprehension ofchemistry,
may still have been without personal knowledge of their toxicity. Personal
knowledge requires not only that a witness has perceived a matter with .his
senses, but also that he has the experience necessary to understand his
perceptions.24

Often comprehension requires no more experience than that which is
possessed by the average person. But if it is essential for a lay witness to have
specialized experience to understand what he has perceived, it may be
necessary to demonstrate that he has such experience. The familiar examples
are those of the witness who would testify that the substance he tasted was
cocaine or that the substance he smelled was dynamite.2S The witness'
experience with cocaine or dynamite is essential to showing that the
perception requirement has been met.26 So it is with T.B. Cotton?7 Absent a
showing the he had specialized experience in chemistry, it cannot reasonably
be inferred that he comprehended the nature of the chemicals he observed at
the wel1.28 Thus his opinion was the product of speculation rather than
perception.29

United-States v. Riddle illustrates the difficulties that may arise when
opinion testimony is elicited from a witness who, though he has specialized
knowledge and could be qualified as an expert, has not been so qualified and

OF EVIDENCE § 10 (Edward W. Cleary ed., 2d ed. 1972».
22. See 3 CHRISTOPHER B. MUELLER & LAiRD C. KIRKPATRICK, FEDERAL EVIDENCE § 344, at 581

(2d ed. 1994). Wright and Gold comment that the rational connection requirement can present two issues:
"First, there must be some logical connection between the subject of the opinion and the matters perceived.
Second, the quality and quantity ofthe perception must be sufficient to logically pennit the witness to base
an opinion thereon." 29 WRIGHT & GoLD, supra note I, § 6254, at 135.

23. See 3 MUELLER & KIRKPATRICK, supra note 22, § 344, at 582; see also Soden v. Freightliner
Corp., 714 F.2d 498,510-12 (5th Cir. 1983) (stating lay witness' opinion that design of truck was
dangerous and defective was properly admitted because witness had eighteen years ofexperience in repair
and maintenance of trucks, testified that he was in charge of removing truck from crash.site, observed
damage to truck and to similar trucks involved in similar accidents, and had modified trucks under his care
to prevent such accidents).

24. See 27 CHARLES ALAN WRIGHT & VICTOR JAMES GoLD, FEDERAL PRACTICE AND PROCEDURE
§ 6023, at 197 (1990). Personal knowledge is comprised offour elements: (I) sensory perception, (2)
comprehension ofwhat was perceived, (3) present recollection, and (4) ability to testify based on what was
perceived. See id. at 197-208 (analyzing the concept of personal knowledge).

25. See United States v. Paiva, 892 F.2d 148, 157 (1st Cir. 1989); 29 WRIGHT & GoLD, supra note
I, § 6254, at 133.

26. See 29 WRIGHT & GOLD, supra note I, § 6254, at 133.
27. See Doddy v. Oxy U.S.A., Inc., 101 F.3d 448, 460 (5th Cir. Dec. 1996).
28. See id.
29. See id.
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testifies instead as a lay witness. 30 The accused was a banker who was
convicted by ajury of bank fraud, misapplication of bank funds, making false
entries, and conspiracy.31 The prosecution called a bank examiner from the
Office of the Comptroller of the Currency (Ocq who had not been
designated before trial, or qualified at trial, as an expert witness but who had
previously examined defendant's bank.32 The prosecution offered the
examiner as a lay witness on the assurance that he would testify only to facts
that he had observed during his several inspections ofthe bank.33

Despite the assurance, the witness testified during his two and a halfdays
on the stand to opinions that drew substantially on his expertise as a bank
examiner.34 He interpreted federal banking regulations, purported to describe
sound banking practices, told the jury how the OCC viewed particular
transactions engaged in by defendant's bank, testified that defendant had
encouraged the bank's board to engage in unsafe lending practices, and even
asserted a causal relationship between defendant's alleged wrongdoing and
the ultimate failure of the bank.3s The Fifth Circuit held that the rational
connection test was not satisfied and that it was error for the district court to
admit this testimony as lay opinion under Rule 701.36

The Fifth Circuit has interpreted the rational connection requirement to
mean that, while a lay witness might express an opinion that requires
specialized knowledge, lithe opinion must be one that a normal person would
form from those perceptions."37 This is a flexible but very subjective
standard.38 In Riddle the court said, further, that a lay witness could testify

30. 103 F.3d 423 (5th Cir. Jan. 1997).
3 I. See id. at 425.
32. See id. at 428.
33. See id. Had the bank examiner in Riddle been properly qualified at trial, he could properly

have testified as an expert. See FED. R. EVID. 702. Since he had inspected the activities of the bank in
question, he might also have testified to his knowledge of the underlying events of the litigation. See
Riddle, 103 F.3d at 428. Rule 702 should not have prevented him from testifying both as an expert and
a "fact witness." See United States v. Rivera, 971 F.2d 876, 888 (2d Cir. 1992); 3 MUELLER &
KIRKPATRICK, supra note 22, § 349, at 607. However, where an expert witness also testifies to the
underlying events in the litigation, it is advisable for the court to exercise special caution that the jury
understands its function ofevaluating evidence and not be confused by the dual role of the witness. See
United States v. Foster, 939 F.2d 445, 452 (7th Cir. 1991). In such cases, it may be necessary that the
court not let the witness describe matters the jury itself could evaluate. See id.

34. See Riddle, 103 F.3d at 428-29.
35. See id.
36. See id.
37. Jd. at 428 (citing Soden v. FreightIinerCorp., 714 F.2d 498, 510-12 (5th Cir. 1983»; see also

Lubbock Feed Lots, Inc. v. Iowa Beef Processors, 630 F.2d 250, 263-64 (5th Cir. 1'980) (concluding that
the trial court did not err in receiving lay opinion as to whether a cattle buyer was an agent of a packer
because the witness' "inference was predicated upon conduct he observed personally, the inference is one
that a normal person might draw from those observations, and it is an inference that the district court could,
in its discretion, consider helpful in the determination ofa disputed fact-the nature of Heller's relationship
to [Iowa Beef Processors].a).

38. See Riddle, 103 F.3d at 428. Use of the "normal person" standard in connection with the
rational connection requirement of Rule 70 I has been criticized on the ground that it diverts attention from
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only to "straightforward conclusions from observations informed by his own
experience."39 Furnishing an example of admissible lay opinion testimony,
the court said that the bank examiner would have been permitted to testify that
"Riddle did not heed Meier's 1984 advice on self-dealing," probably because
a bank examiner with years of experience could easily have drawn such an
inference from firsthand observations at defendant's bank.40 The examiner's
trial testimony, in contrast, was wide-ranging and not based on firsthand
observations alone, but on an interpretation of federal banking regulations and
an understanding of industry practices and standards as wel1.41 The idea is
that a witness, like the bank examiner, who offers opinion testimony resting
on any basis other than firsthand observation, can testify only as a qualified
expert.42

An approach that may be preferable to the "normal person" interpretation
of the rational connection requirement would be to more closely examine the
proposition of knowledge linking perception to lay opinion.43 Such an
approach would not suffer from the uncertainty ofthe normal person standard
and would focus more on the validity of any factual assumptions underlying
the lay opinion.44 In explaining this alternative, it is helpful to refer to the law
that has developed under Rule 40 I concerning the meaning of "relevant
evidence."4s This law of relevance requires that there be a logical connection
between an item of evidence and the fact it is offered to prove.46 Evidence
scholars agree that for an item of evidence to be relevant, the nexus between
evidence and the fact it is offered to prove must be supplied by a "general
premise"-a proposition ofgeneral knowledge about human nature or the ways
of the world.47 The critical question is the validity of the proposition. If the

the need to identifY a logical nexus between opinion and perception and "onto inescapably subjective
questions concerning what is 'nonnal.'" 29 WRIGHT & GoLD, supra note I, § 6254, at 137. Wright and
Gold also argue that the "nonnal person" standard might sometimes incorrectly reject lay opinion:

To the extent the logical connection is made by a matter of general knowledge subject to
judicial notice, the opinion is probably the sort ofopinion that a "nonnal" person would reach.
To this extent the "nonnal person" standard is understandable and defensible.... But to the
extent the logical connection is established by personal experience of the lay witness that is
provable, but not a matter of widespread acceptance, a "nonnal person" standard might
incorrectly reject the opinion.

ld. at 138 n.31.
39. Riddle, 103 F.3d at 429.
40. ld.
41. See id. at 428.
42. See id. at 429.
43. See 29 WRIGHT & GOLD, supra note I, § 6254, at 136-39.
44. See id.
45. Federal Rule of Evidence 401 provides, " 'Relevant evidence' means evidence having any

tendency to make the existence of any fact that is of consequence to the detennination of the action more
probable or less probable than it would be without the evidence.· FED. R. EVID. 40 I.

46. See 29 WRIGHT & GoLD, supra note I, § 6254, at 137-38.
47. See George F. James, Relevancy, Probability and the Law, 29 CAL. L. REv. 689, 698-99

(1941); GRAHAM LILLY, AN INTRODUCTION TO THE LAW OF EVIDENCE § 2.2, at 28-29 (3d ed. 1996); I
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court believes the premise to be true, then the relevance standard of Rule 401
is satisfied and the evidence is admissible.48

"Similarly, the logical connection between perception and lay opinion
offered under Rule 701 also depends on the validity of the proposition linking
the p~rception to the opinion."49 For example, if the bank examiner offered
the opinion that the banker didn't heed his earlier advice against self-dealing,
the opinion is "rationally based" only if the factual assumptions the examiner
made concerning the nature and appearance of self-dealing are valid.50 Those
underlying premises might be provable or they may be matters of general
knowledge that can be judicially noticed.51 But if the underlying assumptions
are invalid, the opinion is not rationally based even though it is grounded on
the firsthand observations of the witness.

Consider further the Riddle court's example of the bank examiner's
opinion that the defendant did not heed his earlier advice against
self-dealing.52 Suppose in this situation that the relevant proposition of
generalized knowledge linking perception to opinion is as follows: "The
banker's making an unsecured loan of $500,000 to himself constitutes
self-dealing." In this case the examiner's opinion is almost certainly
rationally based because his factual assumptions concerning the nature and
appearance of self-dealing, if they are not matters of general knowledge that
can be judicially noticed, appear to be rather easily provable. But suppose the
relevant proposition is as follows: "The banker's making a fully secured loan
of $5,000 to himself at current interest rates constitutes self-dealing." It is
much less obvious that this second proposition is provable, and almost
certainly it cannot be the subject ofjudicial notice. If, upon final analysis, its
underlying assumptions are found to be invalid, then the examiner's opinion
is not rationally based even though it is based on the first hand observations
of the witness. Briefly, questions over whether lay opinion is rationally based
on perception should initially focus on the validity of the proposition relied
on by the witness to connect perception and opinion.53

MUELLER & KIRKPATRICK, supra note 22, § 83, at 409.
48. See I MUELLER & KIRKPATRICK, supra note 22, § 84, at 413-20.
49. 29 WRIGHT & GOLD, supra note I, § 6254, at 137.
50. See United States v. Riddle, 103 F.3d 423, 429 (5th Cir. Jan. 1997).
51. See 29 WRIGHT & GoLD, supra note I, § 6254, at 138.
52. See Riddle, 103 F.3d at 429.
53. Wright and Gold also comment that most decisions addressing the question ofvalidity find

the proposition of knowledge to be valid without sufficient discussion. See 29 WRIGHT & GoLD, supra
note I, § 6254, at 138 (citing Soden v. Freightliner Corp., 714 F.2d 498,512 (5th Cir. 1983». In Soden,
the Fifth Circuit allowed lay opinion that the faulty design of step brackets was the cause of a truck
accident when the witness had observed holes in a metal fuel tank near these brackets. See Soden, 714

. F.2d at 512. The decision, without any discussion, apparently relies on the proposition that sharply
pointed step brackets could make holes in a metal fuel tank.
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B. The Need to Qualify an Expert Before He Testifies to Opinion

The calling party must establish the qualifications of the witness under
Rule 702 before he might testify as an expert.54 For good reason, the
proponent ordinarily takes this step at the earliest opportunity during the direct
examination of the witness.55 Qualifying the expert is beneficial in many
ways: It enhances his credibility with the jury.56 It expands the admissibility
of his testimony by permitting him to give opinions not based on firsthand
knowledge or observation alone.57 It lets the calling party examine him with
less concern over asking leading questions on direct.58 Finally, it permits the
court to allow the adversary a "voir dire" examination of the witness to test his
qualifications before he furnishes any opinion testimony.59 But the qualifying
ofa witness as an expert must occur at trial. In Riddle, the prosecutor made
no attempt at trial to establish the expertise of the bank examiner, and the
court held that the witness could not be certified as an expert on appeal.60

C. The Disqualification ofan Expert Witness

In Koch Refining Co. v. Jennifer L. Boudreaux MV, the Fifth Circuit
ruled that a district court did not abuse its discretion in disqualifying an expert
witness who earlier had been employed as an expert by the opposing party in
its earlier dispute with other parties concerning the same subject matter.61

Although federal courts have inherent power to disqualify experts,62 decisions
preventing experts from testifying are rare and there were no controlling
precedents in the Fifth Circuit. To guide the discretion of district judges in
cases where it is unclear whether the expert had switched sides, the court of
appeals adopted a test turning on the following: first, whether a party had a
reasonable expectation of confidentiality in his relationship with an expert;

54. See FED. R. EVID. 702.
55. See 3 MUELLER & KIRKPATRICK, supra note 22, § 349, at 602.
56. See id.
57. See id.
58. See id.
59. See id.
60. See United States v. Riddle, 103 F.3d 423, 429 (5th Cir. Jan. 1997) (citing United States v.

Leo, 941 F.2d 181, 192 (3d Cir. 1991».
61. 85 F.3d 1178, 1183 (5th Cir. June 1996).
62. See Campbell Indus. v. MIV Gemini, 619 F.2d 24, 27 (9th Cir. 1980). A district court is vested

with broad discretion to make evidentiary rulings conducive to the conduct of a fair and orderly trial. See
id.; Halverson v. Campbell Soup Co., 374 F.2d 810, 812 (7th Cir. 1967); 8 WRIGHT ET AL., supra note
9, § 2050, at 607-11. Within this discretion lies the power to exclude or admit expert testimony, see Salem
v. United States Lines Co., 370 U.S. 31, 35 (1962), and to exclude testimony of witnesses whose use at
trial is in bad faith or would unfairly prejudice an opposing party. See Clark v. Pennsylvania R.R. Co.,
328 F.2d 591, 594-95 (2d Cir. 1964).
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and, second, whether the expert received, or had reasonable access to,
confidential information.63

In Koch, a barge had sunk while being towed, and the barge's insurer
employed a naval architect as an expert in its dispute with the barge's owner
and charterer over insurance coverage.64 ,The architect prepared several
written reports for the insurer regarding the cause of the sinking, but the
parties settled the dispute and the expert did not testify.6s The insurer then
switched sides and joined the barge's owner and charterer in their suit against
the tug's owners for negligent towing.66 In tum, the tug's owners sued for
limitation ofliability.67 These two suits were consolidated and a month before
trial the tug's owners employed, as their consultant and intended expert
witness, the naval architect whom the insurer (now an opposing party) had
employed in its prior dispute over coverage.68 During trial the insurer learned
of the expert's new employment and moved that he be disqualified from
testifying for the tug's owners.69 The district court granted the motion.70

To review the district court's ruling, the court of appeals used a test that
it adopted from decisions of lower courts in other circuits.71 It said that a
"bright-line" rule of disqualification could apply only in situations in which
it was clear that the expert had switched sides.72 In situations where that was
not clear, the court said that disqualification could be ordered only if both of
the foIlowing questions were answered affirmatively: "First, was it
objectively reasonable for the first party who claims to have retained the
expert to conclude that a confidential relationship existed? Second, was any
cOJlfidential or privileged information disclosed by the first party to the
expert?"73

The first question requires the court to determine whether the
relationship that existed was such as to permit the first party to reasonably
expect that any communications to the expert would be kept confidentiaI.74

In making this determination, a court should consider whether there has been
"a longstanding series of interactions" which resulted in the expert's acquiring
a basic understanding of the first party's" 'modus operandi, patterns of

63. See Koch, 85 F.3d at 1181.
64. See id.
65. See id. at 1180.
66. See id.
67. See id. at 1181.
68. See id.
69. See id.
70. See id.
71. See id.
72. See id.
73. Id.
74. See id. (citing In re Ambassador Group, Inc. Litigation, 879 F. Supp. 237, 243 (E.D.N.Y.

1994».
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operations, decision-making process, and the like.' ,,7S "By contrast, when 'the
expert met but once with counsel, was not retained, was not supplied with
specific data relevant to the case, and was not requested to perform any
services,' " the court should find that the meeting was more of an informal
consultation than a long-term relationship.76

The second question requires the court to determine whether the expert
had received, or had reasonable access to, confidential information.77 In
making this determination, the court should consider whether the retaining
party revealed to the expert its strategies in the litigation, its assessment ofthe
strength of each side's case, the kinds of experts it expected to retain, and the
role to be played by each of them.78 The burden of proof on both these
questions lies with the party seeking disqualification.79 An appellate court
reviews the district court's decision on these questions for an abuse of
discretion.8o

The Fifth Circuit upheld the district court's finding that the insurer had
a reasonable expectation of confidentiality with the expert and that it had
divulged confidential information to him.81 The basis for these findings was
that the insurer's counsel had spent considerable time with the expert, had
given him documents generated in preparation for trial, and had explained to
him trial tactics and the theory of the case.82 Further, the architect had been
paid $8000 for preparing written reports regarding the cause of the sinking;
and it was apparent, after the insurer switched sides, that it no longer intended
to put these reports into evidence.83 The court also noted that the tug's owners
had employed the expert after making ex parte contacts with him, they did not
directly notify their opponents that they intended him to testify, and they had
ample time to secure their own architect.84

A district court is vested with broad discretion to make evidentiary
rulings conducive to the conduct of a fair and orderly trial.8s Within this
discretion lies the power to exclude or admit expert testimony,86 and to
exclude testimony of witnesses whose use at trial is in bad faith or would

75. Id. at 1182 (quoting Marvin Lumber Co. v. Norton, 113 F.R.D. 588, 591 (D. Minn. 1986».
76. Id. (quoting Mayer v. Dell, 139 F.R.D. 1,3-4 (D.D.C. 1991».
77. See id.
78. See id. (citing Mayer, 139 F.R.D. at 4).
79. See id. at 1181 (citing Cordy v. Sherwin-Williams Co., 156 F.R.D. 575, 580 (D. N.J. 1994».
80. See id. (citing English Feedlot, Inc. v. Norden Lab., Inc., 833 F. Supp. 1498, 1501-02 (D. Colo.

1993».
81. See id. at 1182.
82. See id.
83. See id.
84. See id. at 1183.
85. See Campbell Indus. v. MNGemini, 619 F.2d 24,27 (9th Cir. 1980); Halverson v. Campbell

Soup Co., 374 F.2d 810, 812 (7th Cir. 1967); 8 WRIGHT ET AL., supra note 9, § 2050, at 607-09.
86. See Salem v. United States Lines Co., 370 U.S. 31, 35 (1962).
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unfairly prejudice an opposing party.87 The test adopted by the Fifth Circuit
in Koch regulates this discretionary power and advances important policy
objectives, such as preventing conflicts of interest, maintaining the integrity .
of the judicial process, and protecting the confidentiality of relationships
between experts and the parties who employ them.88

D. Scientific Evidence

Principles of science often form the basis for expert testimony, and a
great amount of scientific proof can be admitted subject to the familiar
requirements of Federal Rules of Evidence 702 and 703: the witness must
qualify as an expert, his testimony must assist the trier of fact, and there must
be a reasonable basis for his opinions and conclusions.89 But where expert
testimony is grounded on principles ofscience which are new or controversial,
the proponent must also satisfy the 1993 Supreme Court decision in Daubert
v. Merrell Dow Pharmaceuticals, Inc. 90 This decision requires that the
proffered evidence be "scientifically valid" and that the "reasoning or
methodology properly can be applied to the facts in issue."91 The Fifth Circuit
decision in Allen v. Pennsylvania Engineering Corp. illustrates how, under
Daubert, trial judges have become gatekeepers in the realm of scientific
evidence and are now expected to playa larger role in answering questions
concerning the validity of science.92

In Allen, a worker, during his twenty years of hospital employment, had
occasionally been exposed to ethylene oxide (EtO), a chemical used to
sterilize medical and surgical devices.93 Following his death from a type of
brain cancer, his widow and son (the AlIens) brought a products liability
action against various defendants, including the manufacturer of EtO.94 The
AlIens produced three expert witnesses whose opinions on the issue of
causation were summarized by the Court of Appeals as follows:

87. See Clark v. Pennsylvania R.R. Co., 328 F.2d 591, 594-95 (2d Cir. 1964).
88. See Koch, 85 F.3d at 1183. The Koch Court recognized policy objectives that militate against

disqualification, including "ensuring that parties have access to expert witnesses who possess specialized
knowledge and allowing experts to pursue their professional calling." Id. Also, "if experts are too easily
subjected to disqualification, unscrupulous attorneys and clients may attempt to create aA inexpensive
relationship with potentially harmful experts solely to keep them from the opposing party." Id.

89. See FED. R. EVID. 702, 703.
90. 509 U.S. 579 (1993).
91. Id. at 593. One commentator states that most courts, including the Fifth Circuit, that have

considered the issue have applied the Daubert analysis to non-scientific, technical evidence as well. See
4 JACK B. WEINSTEIN, WEINSTEIN'S FEDERAL EVIDENCE § 702.05, at 702-29 (Joseph M. McLaughlin ed.,
Matthew Bender 2d ed. 1997); see, e.g., United States v. 14.38 Acres of Land, 80 F.3d 1074, 1078-79 (5th
Cir. 1996) (applying Daubert factors to analyze expert's valuation ofcondemned property).

92. See 102 F.3d 194, 196 (5th Cir. Dec. 1996).
93. See id. at 195.
94. See id.
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First, human epidemiological evidence "suggests" an association between
EtO exposure and an increased risk of brain cancer. 'Second, scientific
studies conducted on rats have shown EtO capable of causing tumors in
certain of those animals. Third, EtO is known as a mutagen and genotoxin.
Consequently, ... EtO reaches brain tissue, alkylates DNA and "clearly"
causes animal brain tumors. The experts employ a "weight of the evidence"
analysis used by organizations such as the World Health Organization's
International Agency for Research on Cancer (IARC), OSHA, and the EPA
to rate the carcinogenicity of various substances in humans.9s

The district court ruled first, that two of the Aliens' three expert
witnesses were not qualified to testify to their opinions regarding causation,
and second, that the opinions of all three experts were inadmissible for the
lack of sufficient scientific validity.96 The court of appeals affirmed, holding
that the expert testimony was not sufficiently reliable to comport with Federal
Rules ofEvidence 702 and 703,97 the Supreme Court's Daubert decision, and
Fifth Circuit authorities.98 It also ruled that the fact that EtO has been
classified as a carcinogen by public health agencies is not probative of the
question whether Allen's brain cancer was caused by EtO exposure.99

The Supreme Court in Daubert articulated a new standard governing the
admissibility of scientific evidence. 1oo Under Daubert, the trial judge
determines the validity of the underlying science and examines the soundness
of the principles or theories and the reliability of the process or method as
applied in the case. IOI The Court found the basis for the test in the language
of Rule 702, which refers to "scientific knowledge" and which requires that
expert testimony "assist the trier of fact." 102 Under Daubert, when a party
proffers scientific evidence, the trial judge must inquire, first, whether the
evidence constitutes scientific knowledge and, second, whether it meets the

95. Id. at 196.
96. See id. at 195.
97. Federal Rule of Evidence 703 provides:
The facts or data in the particular cause upon which an expert bases an opinion or inference
may be those perceived by or made known to the expert at or before the hearing. Ifofa type
reasonably relied upon by experts in the particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in evidence.

FED. R. EVID. 703.
98. See Allen, 102 F.3d at 196.
99. See id. at 198.

100. See Daubert v. Merrell Dow Pharms.,lnc., 509 U.S. 579, 588-89 (1993). Before adoption of
the Federal Rules ofEvidence, most courts, including the Fifth Circuit, used the standard promulgated in
Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923), to determine admissibility of scientific
evidence. See Christopherson v. Allied-5ignal Corp., 939 F.2d 1106, 1110-15 (5th Cir. 1991). Under the
Frye standard, courts looked to the scientific community to see if the principle or technique had gained
general acceptance in the particular field in which it belonged. See id.

101. See Daubert, 509 U.S. at 592-94. .
102. See id.; FED. R. EVID. 702.
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helpfulness requirement. IOJ These questions are required by Rule 702 and
should be decided by the judge under Rule 104(a) at a proceeding which has
come to be known as the "Daubert" hearing. 104 Sometimes such a proceeding
is a full evidentiary hearing where opposing experts present the methodology
underlying their proposed testimony. At other times it is only a brief and
informal proceeding. IDS

Under the first prong ofDaubert, the trial judge must determine whether
the evidence constitutes scientific knowledge, which means that the reasoning
or methodology underlying the expert's testimony must be grounded in the
methods and procedures of science. 106 Under the second prong of Daubert,
the trial judge must determine whether the evidence is "reliable" or
"trustworthy," which means that the underlying principles of science are valid
(the findings are derived by "the scientific method" or "supported by
appropriate validation") and that the application is reliable (application ofthe
principle produces consistent results). 107 In determining evidentiary
reliability, the trial judge must determine the relevancy or "fit" of the
proffered testimony to the issue in the case so that the jury will be aided in
resolving the dispute. lOS Because even a reliable body of scientific knowledge
might not be helpful in resolving a particular issue before a court, the question
also is whether the reasoning or methodology relied upon can be usefully
applied to help develop the facts in question in the instant case. Overall, the
task for trial judges is not to determine whether the proffered evidence (the
conclusion) is correct, but whether the science (the underlying principles and
methodology) is valid enough to be reliable. I09

The Court in Daubert set forth four nonexclusive guidelines to assist trial
judges in administering this elusive second prong. 110 The judge should look
at the foundation for expert testimony and consider: (1) whether the
underlying principles and methodologies have been, or can be, tested, (2)
whether they have been subjected to peer review and publication, (3) whether
the known or potential rate of error is acceptable, and (4) whether the
foundational principles have gained general acceptance in the scientific

103. See Daubert, 509 U.S. at 592.
104. See FED. R. EVID. 702. Federal Rule of Evidence 100(a) provides in part, ·Preliminary

questions concerning ... the admissibility of evidence shall be detennined by the court. . . .• FED. R.
EVID. 104(a).

105. See Allen v. Pennsylvania Eng'g Corp., 102 F.3d 194, 197 (5th Cir. Dec. 1996). The parties
in Allen called opposing experts and presented extensive arguments at a hearing which fonned the basis
for a ruling of inadmissibility and, on that basis, judgment for defendants as a matter oflaw. See id. at
196.

106. See Daubert, 509 U.S. at 592-93.
107. See id. at 590.
108. See id. at 591.
109.' See id.
110. See id. at 593.
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community.11 I While these and other guidelines might assist in determining
scientific validity, trial judges may in some circumstances decide these
matters without engaging in a lengthy inquiry for each proffer. I 12 Findings
can sometimes be made by taking judicial notice, by consulting journals or
treatises, by proof of general acceptance in the scientific community (or the
lack thereof), or by considering expert testimony on the particular subject in
other cases. III

But the requirements of Rule 702 do not end the inquiry. The Daubert
Court emphasized that the admissibility of scientific evidence can be affected
by a trial court's ability to exclude prejudical or misleading evidence under
Rule 403,114 to exclude opinion which lacks a reasonable basis under Rule
703, or to appoint its own expert under Rule 706.1

IS The flexibility ofDaubert
may give each of these Rules a more important role than it otherwise might
have. In Allen, for example, Rule 703 furnished an additional basis for
excluding the experts' opinions. 116

The court ofappeals in Allen first considered the epidemiological studies
referred to by plaintiffs' experts as a basis for their testimony. 117 In examining
these studies, the court relied on its earlier decision in Brock v. Merrell Dow
Pharmaceuticals, Inc., in which it said that such studies provide the most
useful and conclusive evidence in this kind of case. 118 However, after citing
articles in scholarly journals which reported the results of epidemiological
studies, the Allen court concluded:

[A]lthough occupational exposure to EtO has been studied for many years,
not a single scientific study has revealed a link between human brain cancer
and EtO exposure. In fact, numerous reputable epidemiological studies
covering in total thousands of workers indicate there is not a correlation
between EtO exposure and cancer of the human brain. Jl9

Additionally, the court of appeals noted that while the Aliens' experts
conceded that the epidemiological studies on which they relied were lacking

III. See id. at 593-94.
112. See generally 3 MUELLER & KJRKPATRlCK, supra note 22, § 353, at 660 (providing a statement

of factors that are pertinent to the validity standard and which are used by courts under Daubert).
113. See Daubert, 509 U.S. at 593-94.
114. Federal Rule ofEvidence 403 provides, in part, that evidence may be excluded "if its probative

value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading
thejury." FED. R. EVID. 403.

115. See Daubert, 509 U.S. at 595. The Supreme Court noted that Federal Rule of Evidence 706
recognizes the power of a court to procure the assistance of its own expert witnesses. See id.

116. See Allen v. Pennsylvania Eng'g Corp., 102 F.3d 194, 195 (5th Cir. Dec. 1996).
117. See id. at 197.
118. See id. (relying on Brock v. Merrell Dow Pharms., Inc., 874 F.2d 307, 31 I (5th Cir. 1989),

modified, 884 F.2d 166 (5th Cir. 1989».
119. Id.
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in statistical significance, they still argued that those studies were "suggestive"
of a link between EtC exposure and brain cancer.120 The court replied that the
experts' willingness to substitute "suggestiveness" for statistical significance
was the kind of departure from "generally accepted methodology" that
required much closer scrutiny of their conclusions. 12I Ultimately,
epidemiological studies were rejected as a basis for the experts' opinions. 122

The Fifth Circuit also concluded that only speculative support was
furnished by the animal studies on which the Aliens' experts relied- for their
theory ofcausation. 123 The court engaged in no lengthy inquiry before making
this finding because it noted the testimony of the manufacturer's experts who
pointed out the unreliability of animal studies.124 The court also referred to its
prior concern with animal studies in its earlier decision in Brock where it
explained "why studies of the effects' of chemicals on animals must be
carefully qualified in order to have explanatory potential for human beings." 125

Moreover, the court discounted the reliability of cell biology data as support
for the conclusion that EtC caused Allen's death. 126 It said that without other
scientific proof this data showed "only that EtO has mutagenic and genotoxic
capabilities in living organisms, not that it necessarily causes brain cancer in
humans."127

Further, the court discounted the reliability of the "weight of the
evidence" methodology utilized by various public health organizations and
regulatory agencies which had classified EtO as a carcinogen.128 It observed
that in assessing the toxicity of various substances these organizations
legitimately use a less rigorous methodology, primarily because their purpose
is to reduce public exposure to harmful substances, not to establish particular
facts by a preponderance of the evidence. 129 But when cause and effect are
sought to be established in the differing context of a civil lawsuit, the Fifth
Circuit felt that parties might reasonably be expected to eschew general
correlations and tendencies and instead to adduce proofof a more persuasive,
particularized nature. 130

Daubert made it clear that peer review and publication are not absolutely
essential and that scientific evidence cannot ~e excluded simply because it
represents a novel approach not yet subjected to the rigors of collegial

120. See id.
121. See id.
122. See id.
123. See id.
124. See id.
125. ld. (citing Brock v. Merrell Dow Pharms., Inc., 874 F.2d 307, 313 (5th Cir. 1989), modified,

884 F.2d 166 (5th Cir. 1989».
126. See id.
127. [d. at 198.
128. See id.
129. See id.
130. See id.
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scrutiny. 131 However, peer review and publication were among the factors
cited by the Supreme Court as providing guidance to judges evaluating the
reliability ofscientific evidence, 132 and the Allen court observed that plaintiffs'
experts had declined to say that they would subject their findings to the test
ofpeer review and publication. 133 Moreover, the court found a statement by
one of plaintiffs' experts to be most telling: "This is not a scientific study.
This is a legal opinion."134

Finally, the court found an additional ground for exclusion in the
reasonable reliance requirement of Rule 703. 135 This standard focuses on the
quality and sufficiency of the outside infonnation upon which an expert relies
in fonning an opinion, whether or not such infonnation is admissible in
evidence. 136 Two of the Aliens' experts lacked firsthand knowledge of the
level ofAllen's occupational exposure to Eta. 137 They also lacked knowledge
ofthe level of exposure to Eta which is generally hannful to human beings. 138

Instead, the two experts had relied on a co-worker's affidavit and on
calculations based on the handling of Eta at other hospitals during the
1970's.139 The court held that the experts could not have reasonably relied on
such infonnation. 140

E. Prior Consistent Statements

United States v. Riddle also demonstrates how the Supreme Court's 1995
decision in Tome v. United States l41 changed the law in the Fifth Circuit
regarding the use of prior consistent statements to repair the credibility of a
witness charged with a motive to fabricate. 142 The logic of allowing only
premotive statements is flawless, but the practical difficulty of identifying the
origins of a motive or influence in order to detennine whether a particular
statement is premotive or postmotive may lead courts to exclude many prior
consistent statements. 143

In Riddle, the prosecutor called a banker whose testimony on direct
incriminated the defendant. l44 The witness himself had been convicted of

131. See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 594 (1993).
132. See id. at 593.
133. See Allen, 102 F.3d at 198.
134. ld.
135. See id.
136. See FED. R. EVID. 703.
137. See Allen, 102 F.3d at 198-99.
138. See id. at 199.
139. See id. at 198.
140. See id. at 199.
141. 513 U.S. 150 (1995).
142. United States v. Riddle, 103 F.3d 423,432 (5th Cir. Jan. 1997).
143. See infra notes 150-58 and accompanying text.
144. See Riddle, 103 F.3d at 426.
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bank fraud and was serving a prison tenn at the time he testifierl. 14s On
cross-examination the defendant suggested that the witness had fabricated his
testimony to shorten his incarceration. 146 To rehabilitate him the prosecutor
was allowed to introduce a letter and memorandum authored by the witness
which was consistent with his testimony on direct. 147 Since the witness had
made these writings while in prison, the defense objected to their admission
because they had been made after the suggested motive or influence took
hold. 148 The Fifth Circuit, citing Tome, held that it was error to admit the
p0stmotive statement and letter. 149

Federal Rule of Evidence 801(d)(I)(B) preserves the common law rule
that prior consistent statements are admissible to rehabilitate a witness,
provided that the attacking party had suggested that the witness's testimony
was tainted by a recent fabrication or undue influence or motive. ISO In these
situations a prior statement by the witness, consistent with his direct
testimony, might tend to refute the attack. This rehabilitating effect, however,
is clearest if the witness had made his prior consistent statement before the
alleged motive or influence came into play. lSI This accounted for the common
law rule that prior consistencies that came after the motive or influence took
effect were inadmissible to repair credibility.ls2

Prior to Tome, the greater weight ofmodem authority, including the Fifth
Circuit,153 had held that Rule 801(d)(1)(B) pennitted the introduction of a
prior statement even though the statement was made after the motive for
fabrication had arisen. l54 The reason most courts allowed post-motive
statements was the difficulty of administering the common law rule which
often required a court to detennine exactly when a particular motive or
influence took effect. 155 In Tome, however, the Supreme Court concluded that

145. See id. at 432.
146. See id.
147. See id.
148. See id.
149. See id. (citing Tome v. United Slates, 513 U.S. ISO, 167 (1995».
150. See FED. R. EVID. 801(d)(I)(B). Federal Rule of Evidence 801(d)(I)(B) provides that a

statement is not hearsay if it is "consistent witl) tl)e declarant's testimony and is offered to rebut an express
or implied charge against the declarant of recent fabrication or improper influence or motive." [d.

151. The majority opinion in Tome acknowledged that sometimes even "statements that postdate
the alleged fabrication have some probative force in rebutting a charge offabrication or improper influence
or motive, but those statements refute the charged fabrication in a less direct and forceful way· by
suggesting "in some degree that the in-eourt testimony is truthful ... but if the drafters of Rule
801(d)(I)(B) intended to countenance rebuttal along that indirect inferential chain, the purpose of
confining the types of impeachment that open the door to rebuttal by introducing consistent slatements
becomes unclear." Tome, 513 U.S. at 158-59.

152. See Ellicott v. Pearl, 35 U.S. (10 Pet.) 412, 439 (1836); EDWARD W. CLEARY, MCCORMICK
ON EVIDENCE § 49, at 105 (2d ed. 1972).

153. See United States v. Parry, 649 F.2d 292, 296 (5th Cir. 1981).
154. See 4 MUELLER & KIRKPATRICK, supra note 22, § 406, at 189.
155. In civil cases, for example, where there is a long-standing relationship between the witness

and the party for whom he testifies, it may be difficult to determine whether motive grew out of the prior
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Rule 801 (d)(l)(B) "embodies the common-law premotive requirement" and
that a prior consistent statement is admissible only if uttered before the
supposed motive to fabricate arose.IS6 The Court emphasized that the
Advisory Committee Notes "disclose a purpose to adhere to the common law"
in the absence of "express provisions to the contrary" and revealed an
unwillingness of the draftsmen to permit general use of prepared statements
as substantive evidence. IS? The Court said that extensive use of pretrial
statements could shift the "whole emphasis" of trial from what was said in
court to what was said out of court. IS8

III. RULE 106-THE "DOCTRINE OF COMPLETENESS"

When parts of a writing or a recorded statement are admitted, Rule 106
entitles the adversary to introduce other parts that qualify or explain the parts
already introduced. ls9 It may also, when fairness demands that context be
shown without delay, even require that the proponent introduce the entirety
of the writing or recorded statement in his initial offering. l60 The Fifth Circuit
had occasion to consider Rule 106 in its decision in United States v. Branch,
the criminal prosecution that arose out of the gunfight following the raid by

relationship or sprang up after a particular encounter. In criminal cases, tracing the source of motives is
particularly difficult:

Usually government witnesses are implicated in the crime that leads to prosecution, and their
statements are made to enforcement agents when they know they might be prosecuted (as a
prelude to bargaining, or during it, or after they strike deals). Defense witnesses too are often
pressed from the beginning to maintain solidarity with the defendant, or are related to or
otherwise connected with him. In both cases, even prior consistencies made immediately after
the alleged crime may not qualify under the traditional rule, and yet it seems that some such
consistencies do tend at least somewhat to refute claims that testimony is the product of
improper motive or undue influence.

4 MUELLER & KIRKPATRICK, supra note 22, § 406, at 189.
156. Tome, 513 U.S. at 160.
157. Id.
158. See id. at 161-62.
159. See FED. R. EVID. 106. Federal Rule of Evidence 106 provides, 'When a writing or recorded

statement or part thereof is introduced by a party, an adverse party may require the introduction at that time
of any other part or any other writing or recorded statement which ought in fairness to be considered
contemporaneously with it.' Id. Rule 106 is a partial codification of the common law doctrine of
completeness. In Beech Aircraft Corp. v. Rainey, the Supreme Court said that the common law rule
survived Rule 106 because any evidence needed to make other proof understandable by showing its
context would be relevant evidence under Rules 401 and 402. 488 U.S. 153, 169 (1988).

160. See "FED. R. EVID. 106. When fairness demands it, the judge must require the party who
introduced the evidence to also put in the related material which explains it. See id. Where the evidence
consists of a confession or statement by the accused, Mueller and Kirkpatrick comment that it is
advantageous to require the prosecution to put in additional parts at the outset:

It reduces distortion at the outset, it prevents the government from putting the accused on the
defensive unfairly by forcing him to offer material that is part and parcel of the government's
own proof, and it keeps the government from putting what amounts to unfair pressure on the
accused to take the witness stand.

I MUELLER & KIRKPATRICK, supra note 22, § 45, at 246.
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federal agents on the Branch Davidian compound outside Waco, Texas. 161

The court of appeals divided over the need to admit the evidence offered by
the defendant, Castillo, to put the prosecution's proof into context:62

A. Rule 106 Rulings in the Branch Davidian Case

Castillo, one of six defendants convicted of various offenses, including
firearms violations and aiding and abetting the manslaughter offederal agents,
had been arrested after he fled the blazing compound on April 19, 1993:63

Later that day he was interviewed by Texas Ranger Gerardo de los Santos
about the events of February 28, six weeks earlier, when four Alcohol,
Tobacco, and Firearms (ATF) agents were killed during their attempt to
execute warrants at Mount Carmel. 164 The Ranger prepared a written report
of the post-arrest interview. 165 At trial, as discussed below, without
introducing the report itself, the prosecution called de los Santos to give an
oral account of certain inculpatory parts of the statement made by Castillo. 166

During the prosecution's direct examination of the Ranger, the district court
denied the defendant's attempt to introduce certain exculpatory statements
contained in the written report. 167 It also prevented cross-examination about
those statements. l68 A split court of appeals upheld these rulings, saying that
the Rule did not require admission of the exculpatory parts of defendant's
statement because they did not explain or qualify the inculpatory parts. l69

The district court ruling that divided the court of appeals related to
Castillo's statement that on the day of the raid he had picked up his pistol and
entered a particular room in the building-one facing the front of the
compound. 170 Other evidence showed this room to be one from which the
Davidians fired at ATF agents. 171 The Ranger who took defendant's statement
testified as follows:

161. 91 F.3d 699, 709 (5th Cir. Aug. 1996).
162. See id. at 727.
163. See id. at 725.
164. See id.
165. See id.
166. See id. at 726.
167. See id. At common law, the fonn ofthe evidence made no difference and the doctrine applied

to oral statements. See id. at 727. But Rule 106 applies only if the evidence introduced is a ·writing or
recorded statement," primarily because it is often difficult, without calling additional witnesses, to
ascertain what constitutes the whole or part of a conversation. See id. In Branch, the Fifth Circuit
assumed, but did not decide, that Rule 106 applied to a witness' recollection ofdefendant's oral statement
given in a post-arrest interview. See id.

168. See id. at 751.
169. See id. at 728-29.
170. See id. at 731.
171. See id.
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That in the morning he heard someone saying that something was going to
happen, so he got out of bed, put on his black clothing and an ammunitio~

vest which held eight magazines, and picked up his AR-15. He then looked
out the window and saw two cattle trailers approaching the compound.
When he saw them he exited his room and went to the foyer where he saw
Vernon Howell, Perry Jones, and others. Vernon Howell opened the front
door and stated "Wait a minute, there's women and children in here." Then
gunfire erupted through the door. When the gunfire erupted, he tried to
chamber a round in his AR-15, but it jammed. He then ran down the
hallway, back to his room, where he got his own personal 9-millimeter
Baretta pistol. He exited his room and went down the hallway toward the
other end ofthe compound to the second to the last room, facing the front of
the compound. He entered that room, where there were three other
Davidians. 112

Castillo argued that, because the room facing the front ofthe compound
was the room from which much ofthe Davidian gunfire came on February 28,
the prosecutor's use of the above-quoted statements created the false
impression that he had taken shots from the room and thereby aided and
abetted the manslaughter of federal agents. 173 This inference could easily be
drawn since the Ranger testified Castillo had also said that when he entered
the room he was armed with a 9mm Baretta pistol and was wearing
camouflage dress and an ammunition vest. 174 To correct this alleged
misimpression, Castillo offered another part of the written report of his
interview where he said that, though present in this particular room, he only
took cover there and did not fire a shot. 17S The applicable part read: "Castillo
went into the room identified as McBean, Summers, and Hipsman's room ..
. . Castillo stated he took cover during the shooting, never firing a shot.
Castillo also stated no one in his room fired a round. Castillo claims that he
doesn't know who fired a weapon inside."176

A split court of appeals upheld the exclusion of this part of Castillo's
statement as self-serving and not explaining or qualifying the admitted part
of the statement. 177 The majority said that Rule 106, as interpreted by various
circuit courts, required that an omitted portion be relevant and "necessary to
qualify, explain, or place into context the portion already introduced.'1\78
Applying these requirements, the Branch court found no abuse of discretion,
saying, "The cold fact that he went into his room and picked up his handgun

172. [d. at 749.
173. See id. at 728.
174. See id.
175. See id.
176. [d. at 750 (Schwaner, J., dissenting).
177. See id. at 728.
178. [d. (citing United States v. Pendas-Martinez, 845 F.2d 938, 944 (11th Cir. 1988); United States

v. Crosby, 713 F.2d 1066, 1074 (5th Cir. 1983».
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remains unqualified and unexplained. We do not doubt the exculpatory nature
ofthe excluded statement, but that does not require its admission under Rule
106."179

However, the dissenting judge stressed the danger of taking matter out
of context and argued the defendant's need to correct the alleged
misimpression that defendant participated in the gunfight. 180 He agreed that
the exculpatory nature ofthe omitted part ofCastillo's statement did not alone
require its admission, but he argued that the inculpatory nature ofthe admitted
part (that defendant got his pistol and entered the room from which the fight
was fought) was "potentially misleading."181 The idea is that partial
introduction of Castillo's statement to prove his presence in the "war room"
implicated him in the battle carried on from that room and seriously distorted
the overall meaning of what defendant told the Ranger. 182 According to the
dissent, correcting the misimpression required admission of the related part,
which explained the defendant's presence in the room, namely, that he only
took cover there and did not participate in the fight. 183 The dissent stated:
"When de los Santos placed Castillo armed in a room facing the front of the
compound where the battle was taking place, Castillo surely was entitled to
cross-examine him about that portion of the statement by asking what else he
said about his presence in that room," which included that "he took cover and
never fired a ShOt."I84

The dissent also noted that the prosecutor, after eliciting testimony from
de los Santos regarding a portion of defendant's statement, made tactical use
ofthe the admitted part; the prosecutor asked the Ranger additional questions
to clarify to the jury that the room that Castillo had entered was the room
facing the front of the compound-the one from which most of the Davidian
gunfire came.18S To the dissenting judge, the inference was inescapable: "The
clear inference to be drawn from this testimony is that, upon entering that
room, Castillo participated in the gun battle, thereby aiding and abetting the
manslaughter of federal agents." 186 From the additional emphasis the
prosecutor put on defendant's presence in this room, it seems almost certain
that the government intended that this inference be drawn from the admitted
part of the statement. By itself such intent might be only slight evidence of
a deliberate distortion by the government, and the difficulty of evaluating the
ethical positions ofadversaries from merely reading an appellate opinion must
be acknowledged. But it must also be noted that any intentional presentation

179. Id.
180. See id. at 750 (Schwaner, J., dissenting).
181. See id. (Schwaner, J., dissenting).
182. See id. (Schwaner, J., dissenting).
183. See id. (Schwaner, J., dissenting).
184. Id. at 750-51 (Schwaner, l, dissenting).
185. See id. at 749-50 (Schwaner, J., dissenting).
186. Id. at 749 (Schwaner, J., dissenting).
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of evidence out of context is inconsistent with the ethical obligation of the
prosecution in a criminal case. .

The court of appeals upheld three other district court exclusions of parts
of Castillo's post-arrest statement offered under Rule 106. First, a cease-fire
had been declared several hours after the gun battle began on February 28. 187

The Ranger testified that Castillo had told him that "after the cease.;fire had
been declared, he went to the kitchen and picked up an AK-47."188 Because
his statement that he took possession of a weapon was inculpatory, the
defendant argued that completeness required admission of that part wherein
he explained why he had armed himself. 189 This part described an observation
he had made when the gunfight began several hours earlier: "As Castillo was
about to enter said room, he looked into the room located directly across and
observed 'Winston' laying on the floor dead with a gunshot wound to the
head." 190

The Fifth Circuit upheld the district court's exclusion ofthis part of the
statement, relying on the lapse of "several hours" between Castillo's
observation of a fellow Davidian killed by gunfire, and the act it purported to
explain (defendant's seizure ofan AK_47).191 The court said that the excluded
part "referred to events that occurred in the opening moments of the gun
battle" and was not "necessary to qualify, explain, or place into context
Castillo's statement regarding his actions after the cease-fire had been
declared. "192 Apparently, the court viewed defendant's observation and
subsequent conduct as too far separated in time-several hours apart-to be
logically connected. 193

But from another perspective, the omitted part ofdefendant's statement,
describing his observation of Winston's body, may have been necessary to
explain his having later grabbed an AK-47}94 It is a familiar principle of
evidence law that in some circumstances it is reasonable to infer that mental
state persists over time. 195 Applied to this case, the idea is that the fear and
excitement engendered in Castillo by his observation at the start of the battle
ofa fellow Davidian killed by a gunshot wound to the head persisted and that
those feelings might shed light on his state of mind when he picked up a
weapon several hours later. l96 An inference of continuity in time might easily
be warranted where, as here, the triggering event is very startling, the lapse of

187. See id. at 728.
188. Id.
189. See id.
190. Id. (emphasis omitted).
191. See id.
192. Id.
193. See id.
194. See id. at 749·50 (Schwaner, J., dissenting).
195. See 4 MUELLER & KIRKPATRICK, supra note 22, § 438, at 414-15.
196. See Branch, 91 F.3d at 728.
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time is relatively brief, and the circumstances-the tumult of a gun
battle-give little opportunity for an individual's mental state to dissipate
through the operation ofhis reflective faculties. By this view, the defendant's
state of 'mind might have formed such a bridge as to make his initial
observation reported in the omitted statement both helpful and necessary to
an understanding of his subsequent behavior reported in the admitted
statement. 197 .

Second, the Ranger testified that Castillo had said in his interview that
he performed "guard duty at the chapel" each night during the stand-off after
February 28. 198 Because the performance of such duty might show his
participation in the conspiracy, the defendant tried to explain that his
motivation for standing guard was that he had learned of the deaths of fellow
Davidians at the compound. l99 He therefore offered the following part of the
written report of his interview:

Castillo states that he heard that Winston, Hipsman, Peter Gent, Perry Jones
and Jaydean Wendel had been killed. That Wendel was asleep in bed when
she was shot. That Gent had been killed by the helicopters and Jones had
been shot in the legs and stomach. That the dead had been taken to the
bunker area because they started to smell bad. That he didn't participate in
the removal or burial of the dead.2°O

The Fifth Circuit found that the defendant had failed to demonstrate with
particularity any unfairness in excluding the omitted part:

The excluded statement did not tie Castillo's learning of the deaths of the
other Davidians and his decision to stand guard after the 28th. The statement
does not specify when Castillo learned of the deaths. From the Ranger's
report, it appears that Castillo learned of the deaths after he began guard
duty.20I

The court took the sparing view that the failure to specify the exact
chronology of events on the day of the battle rendered the omitted portion of
defendant's statement practically useless as explaining his subsequent
conduct.202

Third, Castillo argued that the testimony regarding his post-arrest
statement created the false impression that he was part of a criminal
conspiracy and that fairness required admission of the part wherein he

197. See id. at 750-51 (Schwarzer, 1., dissenting).
198. ld. at 727.
199. See id.
200. ld. (emphasis omitted).
20 I. ld. at 729.
202. See id. at 728-29.
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explained to the ~anger that his duties at the compound really were only "to
help construct the tornado shelter, play drums, and study the Bible."203 The
court upheld exclusion of this part of the statement as irrelevant and not
qualifying or explaining any of the Ranger's testimony regarding the
interview.204

B. Discussion ofthe Court's Ruling in the Branch Davidian Case

Rule 106 requires the judge to determine whether the writing or recorded
statement already introduced is sufficiently complete or whether the
proponent should be required to introduce additional parts which "ought in
fairness to be considered contemporaneously" with the material already
introduced.205 The fairness standard for completeness is a variable one and
should be considered in light of the Rule's policy which the Advisory
Committee stated to be two-fold: "The first is the misleading impression
created by taking matters out of context. The second is the inadequacy of
repair work when delayed to a point later in the triaI."206 Therefore, the trial
judge must consider not only the extent to which incompleteness is
misleading, but must also compare the "relative effectiveness of immediate
supplementation and later introduction as methods of curing the misleading
impression."207

In a criminal case, where the evidence consists of a statement or
confession from the accused, completeness is especially important, partly
because of various risks associated with putting matters into context at later
stages of the case.20a Also, where the writing or recorded statement already
introduced is highly incriminating, completeness is much more critical for the
defendant than if the consequences of admission are less serious.209 In
Branch, the court of appeals acknowledged the inculpatory nature of those
parts of Castillo's statement which the government introduced by stating that:

203. Jd. at 729.
204. See id.
205. FED. R. EVID. 106.
206. FED. R. EVID. 106 advisory committee's note.
207. 21 CHARLES ALAN WRIGHT & KENNETH W. GRAHAM, JR., FEDERAL PRACTICE AND

PROCEDURE § 5077, at 367 (1977).
208. See I MUELLER & KIRKPATRICK, supra note 22, § 45, at 246. Mueller and Kirkpatrick

comment on the risks of incompleteness in cases involving confessions or admissions by the accused:
If a statement by the accused is written or recorded, the risk in letting the govemment introduce
less than all is that the impression of first hearing may be hard to overcome later during the
defendant's case-in-chiefby introducing self-serving and exculpatory portions, especially if
the latter are viewed in the context ofan otherwise weak defense when it may be easy to forget
that the statements were not in fact afterthoughts, and were instead part of his earlier
assessment.

Jd.
209. See id. at 247.
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"The most incriminating evidence against Castillo came from Castillo
himself."zlO

A proper application ofthe completeness doctrine is especially important
in criminal cases, like Castillo's, where the defendant elects not to testify.2I1
In these situations, much more may be at stake than the order of proof.212

Charles Alan Wright and Kenneth W. Graham, Jr., observe that if a defendant
has confessed and if the prosecution is not required to present all relevant
parts of the confession which explain the admitted parts, in most cases the
excluded parts may be inadmissible as hearsay when later offered by the
defendant and may never be admitted at all.213 "This raises a question of a
violation of the defendant's right to present evidence in his own behalf."z14 In
Branch, not only was the prosecution allowed to present less than all of
Castillo's statement, the defendant was denied the opportunity to
cross-examine Ranger de los Santos about the omitted parts.21S

An accused's Fifth Amendment right to remain silent may also be
jeopardized by taking parts of his confession or statement out of context,Z16
Where the prosecution has introduced less than all of a defendant's statement,
there is a risk that the defendant can dispute the partial showing only by
testifying and waiving his privilege against self-incrimination.217 If the
defendant has been pressured into testifying only by the strength of the
evidence against him, there need be no concern where the government's
selective presentation of an accused's statement has not been misleading.218

But if the pressure to testify is caused by a misleading presentation of
evidence, then there must be concern.Zl9 Wright and Graham point out that the

210. United States v. Branch, 91 F.3d 699,731 (5th Cir. Aug. 1996).
211. See 21 WRIGHT & GRAHAM, supra note 207, § 5077, at 369-70.
212. See id.
213. See id. at 370.
214. Id.
215. See Branch, 91 F.3d at 749-50 (Schwarzer, 1., dissenting).
216. See I MUELLER & KIRKPATRICK, supra note 22, § 45, at 246-47.
217. See id. ("If the prosecutor can get away with introducing only fragments of such statements,

there is some risk that the accused can only prove the rest by testifYing."). Wright and Graham state that
"one of the reasons why the common law required the prosecution to prove the entire confession of the
defendant, including the exculpatory parts, is that often the defendant could controvert the partial showing
only by waiving his privilege against self-incrimination." 21 WRIGHT & GRAHAM, supra note 207, §
5077, at 370.

218. See 4 MUELLER & KIRKPATRICK, supra note 22, § 416, at 247.
219. Federal courts have exhibited concern over a defendant's privilege against self-incrimination

in cases where the prosecution was allowed to prove less than all ofa defendant's confession or statement.
The Fifth Circuit, in approving a Texas procedure which permitted the prosecution to introduce only the
inculpatory parts of a confession but which also permitted the defendant to introduce the exculpatory parts
without testifying personally, said that if the defendant were forced to take the stand to testify to the
omitted exculpatory parts of a confession, "the contention ofa denial ofdue process would indeed be of
great weight." Bums v. Beto, 371 F.2d 598,602 (5th Cir. 1966). In a drug conspiracy prosecution, the
government offered defendant's redacted post-arrest oral statement as a false exculpatory assertion. See
United States v. Marin, 669 F.2d 73, 80 (2d Cir. 1982). The Second Circuit said that if an oral statement
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completeness doctrine is not mandated by the Constitution, but they note these
concerns and urge courts to "take into account the spirit of the constitutional
guarantees as part of the context in which the ruling is made."220

In summary, the prosecution carefully tailored its direct examination of
the Ranger to elicit that Castillo said he entered the room facing the front of
the compound.221 The witness was not asked about the rest of defendant's
statement in which he explained that he merely took cover there and did not
fire a shot.222 When Castillo sought to elicit the rest of his statement from the
Ranger, the government objected that his statements were inadmissible
hearsay and not within Rule 106.223 The Fifth Circuit affirmed the trial court's
exclusionary ruling.224 This is an exceedingly narrow interpretation of Rule
106, because, first, it permitted the government to seriously distort the
meaning of what the defendant had said in his post-arrest statement, and
second, it did not sufficiently consider the spirit of the above-discussed
constitutional safeguards. Where the proponent of evidence creates a
misleading impression, apparently deliberately, it is a strange notion of
fairness that honors his claim that the opponent disrupts the order of proof by
demanding completeness. It is understood that the judicial system must
sustain a trial court ifat all possible, but the generality of the fairness standard
in Rule 106 should not be regarded as a gift of unreviewable discretion to trial
courts.

were admitted for its truth, the Fifth Amendment might require admitting the whole statement to prevent
any distortion that could be countered only by defendant's testifYing. See id. at 83-84. In a bribery retrial,
the Seventh Circuit noted that a defendant might be ·powerless to remedy· damage caused by selective
use of his former testimony unless he took the stand in his retrial, which penalizes his choice not to testifY.
See United States v. Walker, 652 F.2d 708, 713-14 (7th Cir. 1981).

220. 21 WRIGHT & GRAHAM, supra note 207, § 5077, at 370.
221. See Branch, 91 F.3d at 726.
222. See id.
223. See id. at 728.
224. See" id. at 745.


