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The English and American criminal justice systems are 
/ 

superficially quite similar. Both systems are accusatorial. 

The prosecution, not the judge, brings the charges, investigates 

them, and attempts to prove them at trial. In both the English 

and American systems, the accused is presumed innocent until 

proven guilty by the prosecution. / 

In each system, for serious ' 
I 

criminal charges, the accused has a right to trial by jury.1 

Despite these similarities, the English and American 

rules on the status of illegally seized real evidence differ 

greatly. 2 According to the exclusionary rule, the judge in 

./ 

an American criminal trial should generally refuse to admit 

real evidence which was unlawfully taken from the accused.3 In .,.,.. 
contrast, the judge in an English criminal trial should admit 

all probative real evidence regardless of whether it was illegally 

procured.4 This contrast between the American and English sys

tems exists even though, until 1914, every American court followed, 
,; 

the English rule on illegally seized real evidence.5 v~ 

Apparently, some advocates in England favor the adoption 
! 

of an exclusionary rule there. 6 The present work will test the I 
,_ 

prudence of this position by argui~~at England should adopt 

+he( ,:.vi" l 11 ~ i n, ~ "'V f*i >J f:l 



A WORD ABOUT METHODOLOGY 

Since the present work is an argument for exporting the 

exclusionary rule to England, a word about the comparative law 

method is necessary. Current debate on the method raises two 

basic questions about "legal transplants": 1) How much can one 

legal system successfully borrow from another? 2) What does a 

law maker need to know to decide whether such borrowing can be / .. 

successful? 

One comparative law scholar, Otto Kahn-Freund, is pessi-

mistic about "legal transplants" because of the substantial 

political differences among countries in the modern world.? 

Kahn-Freund suggests that the law reformer must study the donor 

and the donee system before he can accurately predict whether 

a transplant will succeed or fail. 8 Another scholar, Alan 

Watson, rejects Kahn-Freund's pessimistic view of transplants.9 

Watson suggests that the law reformer need only know something about 

the donee country to decide whether a legal transplant will be 

successful or unsuccessfu1. 10 / 
The present work is not designed to rigorously test the 

validity of either of these opposing positions. Much of the debate 

on "legal transplants" revolves around whether the transplant 

would be accepted. The present work avoids that question and 

focuses on whether the exclusionary rule should be accepted in ~ 

England. It will be concluded that the rule would work better 

in England than it does in America; and, therefore, that England 

should adopt the rule. Whether England will accept or reject 

the proffered "transplant" is a question better left to another 

work. 

A discussion of the history and f~~onale of a "legal transplant" 
L - . ~~ ,..Jv 
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reject it like a hot potato. 

Whatever the resolution of the "legal transplant" debate 

on other issues, the present work should 'demonstrate that a 

detailed comparison of the donor and donee countries in every 

relevant particular is prudent when deciding whether a transplant 

should be accepted. Accordingly, Part I. below will summarize 

the law on the exclusionary rule in America and attempt to 

identify the rule's judicial and historical rationale. Part II. 

will describe England's rule on illegally obtained real evidence 

and attempt to relate that rule's judicial and historical 

rationale. Part III. will outline the major criticisms of the 

exclusionary rule and assess the validity of each criticism in 

America and England. Finally, Part IV. will suggest some unique 

advantages the exclusionary rule would have in England. 

I. America's Rule 

The Fourth Amendment to the United States Constitution 

b d . 11 prohibits unreasonable searc es an se1zures. Hence, law en-

forcement officers in America may not lawfully obtain real evidence 
I 

through an unreasonable search or seizure. 12 According to the v/' 

exclusionary rule, the judge in an American criminal trial sh..:·uld 

generally refuse to admit real evidenlf-Jt}lich was taken from the 

3 



accused in an unreasonable search or seizure. 13 

The exclusionary rule also proscribes the admission, in 

a criminal trial, of confessions and identification evidence pro

cured in violation of the Fifth and Sixth Amendments to the U.S. 

Constitution. 14 Similarly, courts have excluded evidence acquired 

in violation of federal statutes and rules of criminal procedure. 15 

The present work, however, focuses primarily on the exclusion of 

real evidence seized in searches or seizures which violate the 

Fourth Amendment. In this context, the present work analyzes 

what is loosely called the "exclusionary rule." 
; 

The rule is triggered by an unreasonable search or seizure. 

Generally, a search or seizure is reasonable only if supported 

by an adequa_te warrant •16 Basically, a warrant will not be ade

quate unless: 1) it describes with particularity the area(s) to 

be searched and item(s) to be seized; and 2) a neutral, detached 

/ 

magistrate issues the warrant in response to sufficient evidence 

that the search or seizure will produce evidence of criminal acti-1
1 

I 

vity. 17 \/ 

A warrantless search does not always violate the Fourth Amend

ment. Officers have limited authority to conduct a search of the 

suspect incident to his lawful arrest. 18 Such a search must not 

extend beyond an area from which the suspect could gain a weapon 

or destructible evidence while in the presence of the police. 19 Of-

ficers may also conduct a warrantless search in an "emergencyu __ 

when the desired evidence would likely to lost (destroyed, concealed, 

etc.) if officers had to obtain an adequate warrant. 20 Although 

this exception to the warrant requirement does not justify a search 

without probable cause, it has permitted officers to search a sus

pect's house for the suspect, accomplices~1~e,pons, or fruits of 
21 ,J' I 

the ~r1me--ail with~t a warrRnt. 



A warrantless search and seizure does not violate the Fourth 

Amendment if the suspect voluntarily consents to the search. 22 In 

addition, an officer may stop and question an individual without 

a warrant if the the officer reasonably believes that the individual 

has just committed, is committing, or is about to commit a crime. 23 

The officer may then frisk the individual without a warrant if the 

officer reasonably believes that the individual is armect. 24 / 

The exclusionary rule, the~, applies only to evidence seized 

through an unreasonable search or seizure. Someone accused of a 

crime normally invokes the rule in a pre-trial affair called a 

"suppression hearing." During such a hearing, the accused makes 

a motion to supress any evidence obtained through a violation of 

the Fourth Amendment. 25 If the motion is granted, the illegally 

seized evidence cannot be admitted at the accused's trial. 

Not everyone has standing to make a motion to suppress. If 

the evidence at issue was illegally taken from someone other than 

the accused, the latter cannot invoke the exclusionary rule to 

suppress the evidence. 26 Even if the accused has standing to in

voke the rule, an erroneous denial of his motion to suppress is 

. ..,.. 

harmless error if the appellate court finds no reasonable possi- ,. 

bility that the evidence contributed to the accused's conviction. 27,/ 
Obviously, the exclusionary rule does not always prevent the 

-- ~··-">-· 

' . \,.-~ 

admission of illegally seized real evidence in a criminal trial. 

Indeed, there are four exceptions to the rule. First, illegally 

procured real evidence is admissible if the court finds that the 

evidence was also discovered from a source independent of the 

illegal search. 28 Second, if the court finds that the unlawfully 

taken evidence would have beep inevitably discovered through a 

source independent of the illegal~~~ch, the evidence is &dmissi

.. _.,_~_ 

/ 
j 
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between the unlawful search or seizure and the evidence offered, 

the evidence is admissible.3° Finally, oral evidence procured 

through an unconstitutional search or seizure is admissible.31 ~~ 
The brief restatement of the exclusionary rule's substance 

above indicates that the Fourth Amendment is an integral part of 

the rule. This does not mean, however, that the Four1ftAmendment 

mandates use of the exclusionary rule in an American criminal 

trial. Nothing in the text of the Amendment expressly requires 

the rule. 32 The U.S. Supreme Court has never held that the Fourth 

Amendment implicitly requires the rule. 

rule is not constitutionally required.33 

In all likelihood, the 
j / 

A constitutional mandate, then, is not among the judicial 

reasons for the exclusionary rule. Rather, the rule ia.considered 

necessary to achieve certain goals as a matter of public policy. 

Serveral goals have been posited for the rule by American commen

tators and courts. Professor Oaks has suggested that the rule is 

necessary to show Americans that U.S. courts take constitutional 

rights seriously.34 Oaks contends that suppressing highly probative 

evidence in a criminal trial "magnifies the moral and educative 

force of the law.u35 Oaks asserts that the exclusionary rule 

may gradually "integrate some Fourth Amendment ideals into the 

value system or norms of behavior of law enforcement agencies."3G 

Justice Brennan of tbe U.S. Supreme Court has endorsed Oaks's view 

of the exclusionary rule.37 \../ 

Oaks's view of the rule reflects two themes. The first theme 

is nothing more than a gut feeling that there must be some response 

to violations of the Fourth Amendment by police officers. If it 

were othervrise, the Fourth Amendment would be nothing more than 

a pious pronouncement.38 i~~~second theme in Oaks's view of the 

,...,,,.~t)~+.q the nri'nciple of deterrence. As noted 



above, Oaks has expressed his hope that suppressing highly pro

bative evidence in a criminal trial will change the values of 

law enforcement agents. Presumably, according to Oaks, this 
A 

value change would lead to~treduction in unreasonable searches / 

and seizures. \..,/ 

The U.S. Supreme Court has recently held that deterrence 

of unconstitutional ~earches and seizures is the exclusionary 

rule's major goal.39 According to this view, the rule, by 

excluding highly probative evidence, leads to aquittals 1n cases 

where police have violated the Fourth Amendment. These aquittals, 

proponents of the deterrence view argue, "punish" the police for 

their Fourth Amendment violations, thereby making such violations 
_I' 

less likely in the future. 40 ~/ 
Some commentators have vehemently denied that deterrence 

of unconstitutional searches and seizures is the major goal of 

the exclusionary rule.41 These commentators suggest that the 

rule is the most effective tool available for limiting the vio

lation of privacy caused by an unconstitutional search or seizure.42 

According to this view, the suppression of illegally procured 

evidence limits the intrusion on the suspect's privacy by ensuring 
43. 

that the evidence cannot be displayed in a public courtroom. 

Other commentators have argued that the exclusionary rule 

is necessary to preserve the judicial integrity of American courts.44 

The courts, these commentators maintain, should not in any way 

sanction unlawful behavior by law enforcement agents. Otherwise, 

public trust in the judiciary would decline precipitously, seriously 
I 

threatening the judiciary•s effectiveness.45 ~~~ 
This last view of the exclusionary rule finds support in Ameri

can case-law. In Weeks v. United States,46 for example, the U.S. 

supreme Court declared that the "tendency of (law enforcement 5DO 



agents) to obtain conviction by means of unlawful searches ••• 

should find no sanction in the judgments of courts ...... 47 Sici

larly, in 01r1r-. t(~~, j v. United States, 48 Justice Holmes of the U.S. 

Supreme Court opined that it is "a less evil that some criminals 

should escape than that the government should play an ignoble 

part. u49 

The preceding summary of the goals posited for the exclusionary 

rule reflects at least four different judicial views of the rule. 

Considering this, any attempt to identify the judicial rationale 

for the rule would certainly be futile. At most, judicial reasons 

suggested for the rule reflect significant judicial concern over 

police lawlessness. An analysis of this concern and the historical 

reasons for it provides an explanation for the development of the 

exclusionary rule in America. 

H.L. Packer has observed that American criminal process 

revolves around two diametrically opposed aims: due process and 

crime control.50 The aim to control crime, Packer argues, demands 

that law enforcement agents apprehend and convict accused persons 

with assembly-line efficiency.5l The due process aim, on the 

other hand, requires that law enforcement agents respect values 

whose protection limits the agents' ability to apprehend and 

convict accused persons.52 

The goals posited for the exclusionary rule are examples 

of values whose protection limits the prosecutor's ability to I 

\/ 

; 

' r 

convict accused persons. The Fourth Amendment to the U.S. Consti-

tution undoubtedly encouraged judicial solicitude for the values 

underlying the exclusionary rule. Nevertheless, the rule did 

not become law for the bulk of criminal cases in the U.S. until 

more than 160 years after the Fourth Amendment became la;·l.53 " I ;. ,.~ 

/ 
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The Fourth Amendment has been law in the U.S. since 1?90.5~ 

The exclusionary rule, however, has been law for all American 

courts only since 1961. In that year, in Mapp v. Ohio,55 the 

U.S. Supreme Court held that all state courts must refuse to admit, 

in a criminal trial, real evidence unlawfully taken from the 

accused. ./ ., 

Until ~app, the Supreme Court had imposed the exclusionary 

rule only on federal courts.56 In the U.S., the vast majority 

I 
f 

of prosecutions occur at the state level.57 Hence, the exclusionary 

rule did not consistently affect the bulk of criminal cases until 
sl5 ../"' after the Supreme Court's decision in Mapp. 

The long lapse of time between the adoption of the Fourth 

Amendment and the imposition of the exclusionary rule on all 

American courts indicates that the Amendment does not wholely 

explain the existence of tbe rule in America. Accordingly, the 

following discussion focuses on the unique historical forces and 

judicial conventions which played an integral part in the develop-

ment of the exclusionary rule in America. 

The American Police 

An orga~nized police force is a fairly recent development 
"./ 

in the American criminal justice system. In 1844, New York passed 

.. a law creatin a "day and night police. 11 59 This was the first 

step- toward an orga~nized police force. 
'-"' 

This first step, however, did not lead to a force organized 

to protect the public from crime. Instead, the new police were 

orga~ized to protect local political bosses from election de-...__, 

feats. The early police were appointed for one year terms by ward 

politicians. This gave the police a powerful incentive to make 

sure that the elections came out in favor of the incumbent poli-

5(~2 
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ticians. In Baltimore, Maryland, in 1857, political bosses 

actively enlisted the newly organized police force to control 

the outcome of city elections. 60 

Understandably, the close association between local ward 

politicians and American policemen did not endear the new Ameri

can police force to the public. The early police did not control 

crime. They committed crime. Police invasion of civil liberties 

at the behest of political bosses was rampant. In 1901, Frank 

Moss, former police commissioner of New York City, observed: 61 

.. ··. ·.For three years there has been through the 
courts and streets ••• citizens with broken 
heads and bruised bodies •••• Many of them 
had done nothing to deserve an arrest. • • • / 
The police are practically above the law. 

In 1903, a former justice of the New York state supreme court 

decried the "large number of persons l-rho during the previous 

four years had been unlawfully interfered with and oppressed by 

the police. ~:· 62 J'i 
Police lawlessness was not a short-lived phenonemon. In 

America, in 1967, Professor Karlen considered the history of 

the American police force and observed: 63 

. j 

Sensational exposes of the links between 
policemen, politicians, and criminals have 
occurred in the past and are still occurring • 

One English newspaper observed that American police "steal from 

the dead, accept bribes, cover up for dope dealers· and may even 

commit murder. •• 64 

Considering this history of police lawlessness, it should 

not be surprising that academic study of American police has been 

so extensive. As two commentators recently observed, there has 

been "an unlimited proliferation of ••• published studies and 

philosophies on all aspects of policing~ in America. 65 In 1931, 

and in 1967, the United States government published major studies 5(~3 



of police misconduct. 66 

This research confirmed the frequent news accounts of police 

corruption. The research also revealed that police frequently 

disregarded the civil liberties of the citizenry. 67 

The well-publicized and documented misconduct of American 

police profoundly affected the country's criminal justice sys

tem. Lawyers defending ac~used persons began to demand that 

courts respond to police""{:ehavior. 68 The extensive research 

on police misbehavior provided lawyers persuasive support for 

these demands. Frequent news reports of police corruption and 

lawlessness made courts sympathetic to these demands. 

fessor Karlen has observed: 69 

As Pro-

The report of the Wickersham Commission in 
1931 is generally credited with causing the 
United States Supreme Court, by way of reac
tion, to begin applying constitutional stan
dards of criminal proced~e to the states. 
In a sense, therefore, the current American 
preoccupation with-police power is a fruition 
of the work of an earlier decade. 

The American Appellate System 

,/ 

\/ 

The structure and philosophy of the American appellate 

system?~ helped courts translate the acute concern over police 

misbehavior into the exclusionary rule. The American system 

revolves around a written brief.7l The brief often contains 

detailed policy arguments and references to empiJ'i.e.~l research 

which supports these policy arguments. Hence, the appellate 

judge is encouraged to examine facts which a legislature would 

usually examine to determine whether a certain law is needed. 

In Miranda v. Arizona,72 for example, the U.S. Supreme 

Court's majority opinion contains numerous references to police ~ 
manuals on interrogation techniques.73 These manuals were not 

part of the record from the trial court. No one proved, on appeat: 
tJtl4 
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before the Supreme Court, that the manuals were the official 

manuals of any police department.74 The manuals (or references 

to them) came from a brief filed on appeal by the American Civil 

Liberties Union.75 

The police manuals referred to in Miranda encouraged of

ficers to use subtle psychological techniques· to coerce a 

suspect into making a confession. This was persuasive evidence 

for the argument, made on appeal, that these interrogation tactics 

violated a suspect's constitutional right to remain silent. As 

a result, the Supreme Court felt compelled to respond, in Miranda, 

by making a decision which would discourage the use of the .. inter

rogation tactics.76 

In Mapp v. Ohio,?? the Supreme Court's majority opinion 

refers to remarks by J. Edgar Hoover, former director of the 

Federal Bureau of Investigation.78 Mr. Hoover did not testify 

in the trial court. Excerpts from his remarks probably came 

from a brief filed on appeal. The Supreme Court used Hoover's 

remarks to support an argument that the exclusionary rule would 

not severely hamper law enforcement agencies in.their quest to 

prosecute crime.79 

These examples from Miranda and Mapp are not atypical. 

of the briefs in appeals involving the exclusionary rule referred 

to the research which had been done on police misbehavior. 80 As 

a result, the American appellate brief was a.valuable tool for 

moving appellate courts to create the exclusionary rule. 
' / A flourishing amicus curiae practice in America was equally v/ 

instrumental in the exclusionary rule's development. In America, 

in most courts, almost anyone may submit a brief as amicus curiae 

simply by obtaining consent of the parties to the appea1. 81 Under-
~;· .. ~ 

sta~d9blYo ~~i~i fr~auently file briefs in American appellate u~iu 



courts, hoping to put (or keep) the· llaw on a course favorable 

to the amici and the interests they represent. 82 

Amici in America are often special interest groups who play 

a role strikingly similar to that of a lobbyist before a legis

lature.83 As Irwin Karp, Counsel of the Authors League of America, 

has observed: 84 

The amicus brief is the only opportunity for 
organ~zat~ons representing authors, publishers 
or film companies to present their members• 
views to a court before it judicially 'legislates' 
broad principles that will affect ••• copyrights, 
contracts or freedom of expression. 

The Supreme Court's decision in Mapp v. Ohio85 reflects 
/ 

the role that amici played in the exclusionary rule's development. 

In Mapp, the Supreme Court had to decide whether state courts 

must apply the rule in criminal trials.86 An affirmative answer 

would force the court to overrule Wolf v. Colorado,87 in which 

the Court had held that state courts need not apply the rule 

in criminal cases. 

Mapp, the appellant, urged the Supreme Court to reverse 

her conviction on the grounds that it violated her right to 

freedom of speecb. 88 She did not argue that the trial court 

had erred in admitting evidence illegally seized from her by 

the police. She did nat urge the Court to overrule Wolf. The 

American Civil Liberties Union (ACLU); however, did urge the Court 

to overrule Wolf and hold that the state trial court had erred 

by failing to exclude evidence illegally taken from the appellant. 89 

The Supreme Court overruled Wolf and reversed the appellant•s 

conviction on the grounds urged by the ACLu.9° 

The importance of the amicus practice in America cannot be J~ 

overstated. Discussing the importance of the ACLU's brief in 

Miranda v. Arizona,91 one student of American criminal procedure 

~-
·' 
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observed:92 

Also, it is from this brief and its appendix 
that the Court apparently draws its lengthy 
discussion ••• of popular police investigation 
manuals. Both the ACLU brief and the Court 
explain that resort to the manuals is necessary 
because of the absence of information ••• (on 
events in) ••• police interrogation rooms. And 
both the Court and the ACLU brief point out 
that these manuals ••• should be understood 
as presenting the enlightened and fair-minded· 
police point of view. 

A flourishing amicus practice in America, and the use 

of briefs which present to courts data normally presented to 

legislatures, are consistent with the American appellate 

philosophy. Appellate judges are encouraged to make law which 

will have desirable social, economic, and political effects.93 

For this reason, appellate courts in America are much like small 

legislative bodies. As Professor Karlen has pointed out, the 

Supreme Court, in particular, ,,operates according to judicial 

procedure but functionally is is more like a super legislature."94 

Accordingly, American courts adopted the exclusionary rule partly 

because the rule was considered an appropriate judi.ci" al response 

to a social evil: widespread police invasion of the constitu

tional right of Americans to be free from unreasonable searches ~ 
and seizures.95 

II. England's Rule 

According to the English rules .. of evidence, the judge in an 

English criminal trial should admit all probative real evidence 

regardless of whether it was illegally procured.96 The English 

judge has discretion to exclude evidence which ,, operates unfairly 
I 

against the accused. 11 97 In principle, this power could extend /( 
\/ 

to real evidence gained through an unlawful search or seizure.98 

In pra~iQ& 1 however .. English judges rarely exercise their power 



no to exclude probative real evidence.99 As a result, there is 

English exclusionary rule for real evidence even though one 

might exist in theory. 100 / 
The recent case Reg. v. Sang101 supports the assertion that 

there is no English exclusionary rule for real evidence. In Sang, 

the House of Lords answered the following certified quest.ion f~om 

the Crim.i.nal ~ivi::;ion of the Court of Appeal: Does the judge in 

a criminal trial ever have discretion to exclude probative 

real evidence?102 The Lords agreed that generally a judge in 

a criminal trial has no discretion to exclude probative real 
/. 

evidence simply because it was obtained by improper or unfair 

means. 103 

By including the qualifier "generally," the Lords left 

open the possibility that probative real evidence might be ex

cluded in some circumstances. The Lords clearly agreed that 

evidence of a crime should not be excluded simply because the 

police induced the accused to commit the crime. 104 
. ""-. 

,..n,.,~~ ~-~ 

The Lords 

were not clear or unanimous, however, on the circumstances in 

which the judge should exercise his discretion to exclude probative 

real evidence. Lord Dipl:ock and Viscount Dilhorne stated that 

such discretion should be exercised only where the prejudicial 

effect of the evidence would probably outweigh its probative 

value. 105 

Lords Salmon, Fraser, and Scarman refused to accept this 

limitation on the judge's discretion to exclude probative real 

evidence. 106 Nevertheless, these Lords made only broad, vague 
I' 

statements when attempting to define the parameters of the judge's '-'/ 

discretion to exclude probative real evidence. 107 One commentator 

has suggested that, to determine whether relevant evidence should 

be exc}Oded; eho R~glish judge should balance, among other things, 



the magnitude of the illegality committed in obtaining the 

evidence against the probative value of the evidence. 108 

Whatever remains of the English judge's discretion to exclude 

probative real evidence after Sang, clearly such discretion does 

not approach the American judge's power to exclude illegally 

obtained real evidence. Indeed, Lord Salmon admitted in Sang109 

that he could find no case where probative real evidence was 

excluded simply because it was illegally obtained. 

Furthermore, in Kuruma v. The Queen, 110 the Privy Council 

rejected an argument that the English trial judge has discretion 

to exclude illegally seized real evidence. 111 In Kuruma, the 
/ 

evidence against the accused had been obtained by "a flagrantly 

illegal search •••• "112 The accused was sentenced to death on 

the strength of this evidence. 113 As the Court of Appeal observed 

in Sang, then, "it is certainly difficult to envisage a stronger 

case" for the exclusion of illegally obtained real evidence. 114 

Yet, none of the Lords in Sang expressed his view that the court 

in Kuruma erroneously held that the trial judge had no discre- ~ 

tion to exclude unlawfully procured real evidence. 115 

English judge's have clearly stated the rationale for their 

rejection of an exclusionary rule for real evidence. In Jones v. 

Owen, 116 Mellor, J., said: 

I think it would be a dangerous obstacle to 
the adminstration of justice if we were to 
hold, because evidence was obtained by illegal 
means, it could not be used against a party 
charged with an offense. 

Thus, English judges feel that an exclusionary rule would be 

an unacceptable limitation on the prosecution's ability to 

convict persons accused of crime. Commentators often attribute 

the absence of an exclusionary rule in England to this judicial 
/ 

' 
/ 

t "t d 117 , a t~ u e. 
a.· .c.~ 
(_ f '·: ' f •.• : 
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Besides expressing fear that an exclusionary rule would 

hamper law enforcement efforts, English judges have maintained 

that excluding unlawfully obtained evidence is inconsistent 

with the trial judge's perceived role in the English criminal 

justice system. For example, in Reg. v. Sang, 118 Lord Diplock 

stated: 119 

It is no part of a judge's function to exer
cise disciplinary powers over the police or 
prosecution as respects the way in which 
evidence to be used at tm trial is obtained 
by them. It it was obtained illegally there 
will be a remedy in civil law; if it was 
obtained legally but in breach of the rules 
of conduct for police, this is a matter for 
the appropriate disciplinary authority to. 
deal with. 

Likewise, Lord Goddard, in Kuruma v. The Queen, 120 stated 

that the trial judge should not be concerned with the "method 

by which it (the evidence) was obtained ••• but whether ••• (it) ••• 

is relevant to the issue being tried. u 121 .,_,/ 
,' 

Besides these express reasons for rejecting an exclusionary 

rule, there is an implicit reason: English appellate judges 

apparently do not believe that police lawlessness is a serious 

problem in England. In 1958, Lord Devlin stated that there 

are only "very occasional cases of deliberate (police) mal

practice."122 Commentators have frequently noted the English 

judiciary's confidence in the police, 123 and the tendency of 

judges to ignore police misbehavior. 124 In 1965, one author125 

put it quite succinctly. He wrote: 126 ~ 
Certainly the English police do not have a 
reputation for lawlessness in respect to 
searches and seizures. 

Lord Diplock's speech in Reg. v. Sang127 illustrates the 

judicial attitude toward illegal searches and seizures in 

England. In the speech, Lord Diplock referred to Jeffrey v. 

1? 
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Black, 128 in which the defendant had been arrested for stealing 

a sandwich. The police then forced the defendant to take them 

to the defendant's home (an apartment), which the police searched 

without consent, probable cause, or a warrant. The police found 

drugs. The defendant was later convicted for possessing these 

drugs. 129 Despite a candid admiss'\on on appeal that police 
'-" 

regularly conduct such illegal searches, 13° Lord Diplock, in. 

Sang, referred to the police action as "the high water mark 

of thi~ kind of illegality."l3l '1 

The preceding discussion reveals a disregard by the English 
..._, .... .- ............. :-

judiciary for police lawlessness. The disregard seems to stem 

both from a conscious belief that the judiciary should not 

discipline police, and from a perhaps unconscious belief that 

police misbehavior is rare. In this area, then, the English 

judiciary has resolved the conflict between crime control and / ~··'·· 
./ t .. ·-due process in favor of crime control. v 

Certainly, the absence of a constitutional provision on 

searches and seizures has permitted the English judiciary to 

assume that punishing police lawlessness is no part of a judge's 

role. Yet, for more -than 160 years , the American judiciary 

held the.same linjted view )fits role -despite the Fourth 

Amendment to the U.S. Constitution. Just as the Fourth Amendment 

does not satisfactorily explain the exclusionary rule's develop

ment in America, the lack of a constitutional provision on 
I 

searches and seizures in England does not wh9lely explain that / fn~: . 

JS 
country's failure to adopt an exclusionary rule. Accordingly, 

the following discussion identifies the historical forces ~nd 

judicial conventions which may explain both the English judiciary's 

conscious refusal to deal with police lawlessness and the judiciary's 

perhaps unconscious disbelief that police misbehavior is serious. 511 



The English Police 

In contrast to the American police, the early English 

police earned respect and admiration in the face of intense 

public opposition to organized police. 132 Several things 

account for the success of the first English police force. First, 

members of the force were not appointed by political bosses, 

as were their American counterparts. Rather, the Home Secretary 

of the day, Robert Peel--who had masterfully eased the necessary 

legislation through Parliament--appointed two well-respected men, 

Rowan and Mayne,l33 to recruit a permanent force of-3000 men. 134;",. 
'\...-" 

Second, Rowan and Mayne sought only the best men for the 

force. To construct the force, Rowan and Mayne reviewed a flood 

of applications, but selected only those few who met strict 

standards. 135 Rowan and Mayne had one goal in building the new 

force: 136 

From the start, the police was to be a homo
genous and democratic body, in tune with the 
people, belonging to the people, and drawing 
its strength from the people. 

Third, the new police force "brought peace and security to 

London •••• "l37 The reader will recall that the early American 

police forces perpetrated crime and violated civil liberties at 

the behest of political basses. 138 Contrast this behavior with 

that attributed to the early English force by a Parliamentary 

committee in 1834. ,, It appears," the committee wrote, "that 

the Metropolitan Police has imposed no restraint ••• which is_' 

not entirely consistent with the fullest practical exercise of 

every civil privilege, and with the most unrestrained intercourse 

of private society. iil39 

The early bond between the English police and the public 

gave the former legitimacy their American counterparts have never 



had.
140 

As a result, the English· courts almost instinctively 

Sl.de w1"th th 1· · t d f · 141 e po 1ceman aga~ns a person accuse o a cr1me. 

This instinct is no genetic accident. Peel, Rowan, Mayne, and 

the English police themselves produced this instinct by building 

a strong foundation of public trust in the police from the very 

beginning. 

Perhaps this foundation of trust explains why the search 

for abuse of police power has not been vigorously pursued in 

England, 142 and why the English press is sympathetic to the 

policeman's plight, but rarely critical of the policeman. 143 
j 

Indeed, one researcher reviewed press coverage of the English 

police and concluded: 144 

What then can be said of the view that police 
and police work (in England) are presented 
unfavourable by an irresponsible and sensa-
tionalist press? The short answer is that 
it is largely a myth •••• (The press) supply 
the force with a generally favourable public 
image. 

The dearth of empirical research on English police, and 

the good press accord~d them, may explain why judges believe 

that police misbehavior is rare. In America, the press and well

publicized, exhaustive empirical studies uncovered a "depressing 

picture of police malpractice.'' 145 As two English commentators 

have observed, this left "an indelible icprint on the collective 

judicial mind" in America. 146 On the other hand, the English 

press has been indulgent with the police. Exhaustive emp~rical 

work on the English police has not been done. As a result, in 

England, "the~e is no ••• feeling of urgency (about police mis

behavior), and the courts have been correspondingly more passive." 147 

Empirical research that has been done on the English po:ice 

has deliberately discounted evidence of police lawlessness. In 

1960~ for examnle. the Royal Commission on Police obtained the 
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results of a survey on public attitudes toward police. The 

survey revealed: 1) 42.4% of the sample thought some policeman 

took bribes; 2) )4.7% of the sample thought police used unfair 

methods to get information; 3) 32% of the sample thought police 

distorted evidence in court; and 4) 1?.8% of the sample thought 

police sometimes used too much force. 148 Finding #2 at __ the 

very least suggests that illegal searches and seizures are more 

than a rare event in England. Yet, the Commission glossed over 

all the figures above, emphasizing that 83% of the survey sample 

professed great respect for the police, while only 1% of the 
/ 

sample had little or no respect for the police.149 The Commission 

concluded:l50 

The findings of the survey constitute an over-
whelming vote of confidence in the police, 
and a striking indication of the good sense 
and discrimination of the bulk of the popu
lation in their assessment of the tasks that 
policemen have to carry out. 

How can this rosy conclusion be explained given the substantial 

negative evidence from the survey on attitudes toward police?: Con

sidering the early success of the English police force, perhaps 

the Commission wanted to give the police the benefit of the doubt. 

Perhaps, however, the Commission's report simply reflects an English 

tendency, noted by-one observer, to be "singularly uncritical of ••• 

(E 1 . h) . t•t t• " 151 . ng ~s ••• 1ns 1 u 1ons •••• 
Whatever the explanation, the English police have not been 

scrutinized even by those charged with a duty to srutinize the 

police. Consequently, English judges can easily believe that 

• • d t • 1 II • 1 11152 pol1ce m1scon uc 1s on y very occas1ona •••• That belief, 

in turn, has understandably made it very easy for English judges 

to reject an exclusionary rule for real evidence. r;-1 /' 
' t' ... \ 
'- . '·• '"" 



The English Appellate System 

English judges might have found their refusal to adopt an 

exclusionary rule hard to justify if, along with a history of 

police lawlessness, and a consistent exposure of such lawless

ness, England had an appellate system with a structure and 

philosophy similar to that in America. The reader will recall 

that the American system revolves around a written brief--whose 

references to empirical research on police misbehavior helped 

influence American c~"U.l'ts to ad.o;>t the exclusionary rule. 

In contrast, English appellate argument is almost exclusively 

oral.l53 Written arguments--like those which American judges 

regularly consider--are not permitted. An incident from Randel v. 

Worsley154 illustrates the English aversion to detailed written 

arguments. After delivering his judgment in Randel, Lord Justice 

Danckwerts said: 155 

The solicitor acting for Randel was allowed to 
present to us a typewritten document of 116 
pages, in which he set out the legal arguments 
on behalf of the plaintiff's case, something 
in the style of the briefs which are allowed 
under the quite different procedure of the 
courts in the United States •••• (This was) 
wholly irregular and contrary to the practice 
of the court and in my opinion should not be 
allowed as a precedent for future proceedings. 

I 

I 
Because briefs are not permitted, English judges must 

learn all about each case on appeal entirely through the oral 

argument. 156 As a result, the English appellate advocate is 

very much tied to the trial record. Indeed, English appellate 

judges typically know nothing about a case on appeal until the 

barrister for the appellant presents his argument. Consequently, 

the barrister for the appellant spends much of his time explaining 

the trial proceedings to the judges. 157 

After the judges have grasped the trial proceedings, the 

barrister is told to move on-to controlling legal authorities. 
22 
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Obviously, this oral summation of trial proceedings and con

trolling authorities could take much time--especially s1nce 

this is partly accomplished by reading aloud from the trial 

record or case reporter. 158 Hence, as Professor Karlen points 

out, •:the judges ••• see to it that time is not wasted. •! 159 

Significantly, the judges conserve time partly by refusing 
1

4 

to consider extra-legal materials. For example, barristers 

are forbidden to use excerpts from Parliamentary debates to 

support a particular construction of a statute. Conservation 

of time is among the justifications for this prohibition. 160 In 

Beswick v. Beswick, 161 Lord Reid said: 

For purely practical reasons we do not 
permit debates from either house to be 
cited: it would add greatly to the 
time and expense involved (in an appeal) •••• 

The English judiciary's reluctance to consider materials 

other than the trial record makes it improbable that English 

judges would consider empirical studies like those which played 

a large part in the adoption of the exclusionary rule in America. 

This is an important observation. If American judges had not 

been frequently exposed to studies documenting police misconduct, 

Amercan judges might still believe that police misbehavior is 

rare. As long as the English appellate structure insulates 

judges from evidence of widespread police misconduct, the judges 

will probably continue to believe that police do not frequently 

violate the citizenry's civil rights. 

The English system also discourages participation by amici 

in appeals. 162 In England, consent by the parties to the appeal 

is not enough to permit argument by an amicus curiae. An amicus 

may appear only by leave of the court. 163 As a result, acici 

very rarely appear in an English appeal. As Professor Zander 

23 
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has observed: 164 

This 

The amicus plays an extremely limited role 
in English procedure, being mainly confined 
to representation of public interest issues 
by counsel for the Attorney General or to 
~epresentation of otherwise unrepresented 
~nterests or persons in civil proceedings. 

kV'..e, 
means that English judges~probably never exposed to the 

views of civil rights organizations like the American Civil 

Liberties Union (ACLU). As stated earlier, the ACLU's partici

pation in appeals, through America's liberal amicus practice, 

was instrumental in the development of the exclusionary rule. 

Even if amici did take an active part in more English 

appeals, they have never been allowed to argue for reversal 

or affirmance on grounds other than those relied upon by the 

parties. The reader will recall that the U.S. Supreme Court 

took a most important step in the exclusionary rule's develop

ment, not at the request of any party to an appeal, but at 

the urging of an amicus. 165 

Recall also that American courts invented the exclusionary 

' 

/ 

rule to combat a perceived social evil: invasion of civil liberties 

by the police. 166 Such judicial action is traditionally considered 

an anathema in England. There judges believe that Parliament, not 

the courts, should combat social evils. 167 In the Politics of the 

Judiciary, J.A.G. Griffith summarized the traditional English view 

of the appellate judge's role. Proff~ssor Griffith said: 168 
; 

On this view the judge is not to take into 
account any consequences which might flow 
from his decision and which are wider than 
the direct interests of the parties. He 
must act like a political, economic, and 
social eunuch •••• 

/ Of course, as Professor Griffith points out, English judges 
..,i 

are not always '1poli tical, economic, and social eunuchs. 11 The 

judges actively promote what they perceive to be the !:public 

24 
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interest. '1 Thus, Professor Griffith contends, the English 

appellate judges champion state interests, property rights, 

and '!political view) normally associated with Conservative 

party.ulG9 In criminal law matters, this means that English 

judges reserve their activism for crime control, not due 

process. Lord Devlin has candidly admitted this. 

he said:l?O 

In 19?2, 

J In the criminal law the judges regard 
themselves as at least as much concerned 
as the Executive with the preservation 
of law and order. 

I 
' I 

v' 

Professor Griffith contends that this perceived duty to 

preserve law and order is "broadly interpreted 11 by the.English 

judiciary.l?l One commentator, however, has argued that the 

English judiciary has made a "genuine effort ••• to give the accused, 

the weaker party, a measure of equality with the representatives 

f t 11 1?2 o governmen •••• The commentator points to the Judges' Rules 

for support. He asserts that the Rules impose 11 Strict limitations 

••• on the police in regard to interrogation. 11 l73 

The Judges' Rules are not law in England. 174 Even if they 

were law, however, many of the Rules self-destruct. For example, 

under the Rules the police must inform a suspect of his right 

to remain silent. 175 However, the rules do not require a caution 

until the officer has reasonable grounds to believe that the 

suspect has committed an offense. 176 This means that officers 
4 

often interrogate suspects without informing them of their right 1 . 
to remain . silent. 1 ?? ~ .. ~· . '-··· 

Also, under the Judges' Rules, the suspect has an express 

right to consult an attorney 11 at any stage in the investigation.ul?S 

However, the suspect has no such right under 

it would unreasonably delay or hinder police 

exception engulfs the Rule. 
25 

the Rules if exercising 
j 

interrogation.l79 ~~~ 
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In theory, English courts could remedy the Rules' textual 

deficiencies by judicial interpretation. Unfortunately, even 

if the rules have been violated, the judge can, in his discretion, 

disregard the Rules. 18~ In practice, this means that the rules 

rarely protect the accused's civil rights. 181 As two English 

commentators have observed: 182 

In the Commonwealth countries, ••• the courts super
vise (the Judges'Rules) by an application of ju-
dicial discretion. This frequently results in / 
the admission of evidence in violation of the 
suspect's basic right to remain silent. 

If English judges have made a genuine effort to champion 

the accused's civil rights, the Judges• Rules do not prove it. 

Most commentators have lamented the poor civil rights record 

of the English judiciary.183 Even those who point to judicial 
i 

I 
activism in other areas of English law do not defend the civil I 

J 
rights record of the English judiciary.184 

The English judiciary's apparent bias for law and order 

over due process may explain better than any other factor why 

England has no exclusionary rule for real evidence. After all, 

many assert that the rule often deprives the prosecutor of the 

most damaging evidence he has to offer against the accused. 185 

If this is why English judges have rejected the exclusionary rule, 

at least they have been candid about it. Long ago, Mellor, J., 

refused to adopt the exclusionary rule because he considered it 

"a dangerous obstacle to the administration of justice •••• ~~ 186 

III. Criticism of the Exclusionary Rule 

/ 

/ 

1Q7 Critics argue that the exclusionary rule frees many criminals.·~ 

At least one critic has asserted.that the rule allows the most 

dangerous criminals to escape conviction. 188 The following dis~ 

cussion will test the validity of these and other criticisms of 

?e:. 
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the exclusionary rule. On that basis, the author will attempt 

to predict the impact of these criticisms in England. 

To begin, two undisputably correct assumptions can be made 

about the exclusionary rule's undoubted potential to free persons 

suspected of crime. First, the exclusionary rule undoubtedly 

causes the suppression of very reliable incriminating evidence. 189 / 
~I Second, this allows some suspects to escape conviction. 19° 

A conclusion that the exclusionary rule is too costly to 

society does not necessarily follow from these assumptions. That 

conclusion requires another assumption: that those who escape 

conviction through the exclusionary rule are guilty. Both the 

English and American criminal justice systems forbid this assum-

ption.l9l An accused person is presumed innocent until proven ~ 
~ -~~ I 

guilty, and B-0' persons freed by the exclusionary rule ~~ ever J 
proven guilty. 192 

Even violating this fundamental principle of our criminal 

law, and assuming the guilt of those freed by the exclusionary 

rule, does not compel a conclusion that the rule is too costly. 

That conclusion requires another assumption: that the rule frees 

an unreasonably large numbers of criminals. The facts do not 

support such an assumption. Available data suggests that, in 

America, about 3% of all criminal charges brought do not result 

in a conviction. 193 Certainly some persons in this 3% were inno

cent. No one can seriously contend that the prosecution never 

brings charges against an innocent person. Likewise, no one can 

seriously contend that the prosecutor--even unimpeded by the ex

clusionary rule--convicts all those who are guilty as charged. 

Thus, innocence of the person charged, and prosecutor inepti-

tude can explain a significant 

do not result in a conviction. 

27 
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of the person charged, jury error, and successful insanity 

pleas are all reasonable explanations for many of the cases 

in which the prosecutor fails to obtain a conviction. Considering 

the relatively small number of '!criminals" who go free, and 

the many possible causes for that freedom, the assertion that 

the exclusionary rule frees hordes of criminals is based on 

fear and not fact. 

The same can be said for the assertion that the exclusionary 

rule frees the most dangerous criminals. That assertion is based 

entirely on one empirical study whose methodological flaws make ~'..~,,..; · 
---~----~· ............... 

it worthless. 194 Even disregarding methodological flaws, however, 

the study does not prove satisfactorily that the exclusionary 

rule frees the most dangerous criminals. The study's conclusion 

that the rule frees dangerous criminals is based entirely on cases 

involving victimless crimes--narcotics, gambling, and weapons 

o!fenses. 195 In cases involving the most violent crimes--murder, 

rape, armed robbery--the exclusionary rule has little impact. 196 

The author admits that the exclusionary rule sometimes frees 

guilty and dangerous persons. A conclusion that the exclusionary 

rule is too costly to society, however, does not flow from this 

admission. Indeed, the above discussion indicates that the ex

clusionary rule's potential to release dangerous persons into 

society has been blown out of proportion. 

Nevertheless, theoretically, more suspects might escape 

conviction in England than escape conviction in America if 

England adopted the exclusionary rule. This theoretical possi- ! , 
I,...,...:.,,..~ 

\ .,. \.: .. 
bility stems from the limited opportunities for retrial following · 

conviction in England. Under the Criminal Appeal Act of 1968, 

a retrial may be ordered in England when appropriate fresh evidencer.- 0 ._, 
.... ,J ~ 

(_i I '-.r :~~ 

?R 



and the interests of justice require a retrial in the court's 

opinion. 197 Additionally, in England the Court of Appeal may 

order a retrial where the appellant was convicted through an 

involuntary guilty plea. 198 Apparently, then, if the exclusionary 

rule lead to a reversal of the accused's conviction in England, 

he could not be retried. 

In America, on the other hand, appellate courts typically 

have the power to order a retrial following an appeal from a 

conviction.l99 For example, a federal appellate court may 

reverse a conviction and order a retrial if it would be "just under 

the circumstances.n200 When the admission of illegally seized 

evidence was reversible error, 201 the court will reverse the 
I 

appellant's conviction and remand for a new tria1. 202 / 
Some opponents of the exclusionary rule in England may 

contend that ~he exclus~onary rule would fr~e. more ~~criminals" 

in England: than it does in America because.of'the· limitations_ 

on retrial after conviction in England. This is not as much an 

argument against the exclusionary rule as it is an argument for 

giving English courts power to order a retrial when the exclusionary 

rule has led to reversal of a conviction. 

Even if the English courts are not granted such power, 

however, the exclusionary rule probably would not free more 

"criminals" in England than it does in America. As noted earlier, 

the rule may cause the suppression of very reliable incriminating 

evidence. 203 Professor Oaks's data indicates that the suppression 

of such evidence prevents a subsequent conviction in every case. 204 

Thus, even though U.S. courts can order a retrial, in practice 

this does not lead to reconviction. Indeed, the author was unable 322 
to find a single case where someone was reconvicted after the ex-



conviction. 205 This suggests that the exclusionary rule would 

not free significantly more "criminals" in England than it does 

in America. 

In short, the criticism that the exclusionary rule sets 

"criminals" free would be no more valid in England than it is 

in America. The criticism has little validity in America. Suspects 

who escape conviction in America through the exclusionary rule 

are not proven criminals. Besides, the rule prevents conviction 

in only a relatively minute portion of all criminal cases. 

Other critics argue that the exclusionary rule does not 

deter illegal searches and seizures because the police are not 

consistently informed that such behavior has led to a suspect's 

freedom through the exclusionary rule. This freedom, it is 

~ 
., 

argued, would "punish" the police for illegal searches and seizures 

and thereby decrease such misconduct. 206 Even if this were true, 

the critics point out, the policeman is not "punished 11 if he is not 

consistently informed that his misconduct has led to a suspect's 

freedom. 

American police are probably not so informed. The district 

attorney is the key figure in American prosecutions. He has his 

own staff of investigators and legal assistants. This staff does / 

all the work which the police or their solocitors would normally 

do to prepare for trial in England. 207 Consequently, if the 

district attorney loses a case because of the exclusionary rule 

in America, the police rarely know about it. Even if they did. 

know, the police probably would not take the district attorney's 

defeat personally. After all, the district attorney handled the 

case, not the police. In America, punishing the prosecutor does 

not nuai88 ~aa ~aljce. 208 

v 
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The above discussion provides logical support for the 

argument that the exclusionary rule does not deter police mis

conduct in America. Unfortunately, no empirical research has 

established how the exclusionary rule affects American police 

behavior. 209 However logical the above discussion may be, 

then, there is no empirical evidence to support it. 

Nevertheless, if the exclusionary rule can deter police 

misconduct by •:punishing" police, the rule would probably 

punish police more often in England than it does in America. ~: 

The police force is closely allied with prosecution of crime 

, 
l 

in England. Although the police defer some serious cases to 

solicitors, the police themselves actually prosecute the vast 

majori~y of minor crimes. 210 The Director of Public Prosecutions 

(DPP) handles approximately 8% of serious crimes and 1% of minor 

crimes. 211 Nevertheless, even in cases deferred to solicitors 

or handled by the DPP, the police are intimately involved with 

the prosecution. Most of the prosecuting solicitors work for 

no one but the police. 212 Since the DPP has no investigative 

facilities, he also works closely with the police. 213 If a 

v' 

court excluded evidence taken unlawfully by English police, then, 

the police would certainly be informed. For this reason, the 

"punishment" effects of the exclusionary rule might be greater 

1n England than they are in America. 

The rule migpt deter police misconduct more effectively 

in England than it does in America for another reason. The ab-

,. 
/ 

sence of a public prosecutor in most English cases has profoundly 

affected police attitudes toward the prosecution of crime. ~ithout 

supervision from a public prosecutor, English police often handle 

every aspect of a criminal case: investigation of the complaint, 

apprehension of the suspect, investigation for prosecution, prepara-~24 
0 ~· . 
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I 

tion of the charges, and the actual prosecution. 214 As a result, I 
.J 

English police often become ego-involved in obtaining a conviction. 215 

This subjectivity has made many commentators, lawyers, and 

judges uneasy. 216 English police may prosecute cases they shouldn't 

and refuse to prosecute cases they should. 217 Nevertheless, this 

subjective involvement might make the exclusionary rule __ much more 

effective in England than critics contend it is in America. Since 

the police are often ego-involved in obtaining a conviction, they 

would have a personal incentive to make sure evidence is taken 

lawfully in the future. No one likes to lose. If the prosecution 

loses in England, the police suffer a personal defeat. 

been I: punished. n 218 
They have 

Critics have argued that America's flourishing plea bargain-

ing practice has reduced the exclusionary rule's effectiveness J 
/ 

in deterring illegal searches and seizures. Some empirical datav 

supports this argument. 219 The argument also has logical support. 

When the defendant pleads guilty, and his plea is accepted, he 

waives the right to challenge the charges against him in a trial 

where the exclusionary rule might lead to his acquittal. This 

means that many illegal searches and seizures may not lead to 

an acquittal in America, reducing the number of cases in which 

the police are r:punished" for illegal searches and seizures. 220 

The exclusionary rule's potential for deterring unlawful 

searches and seizures might not suffer the same dilution in1 

England. There the prosecutor has no explicit discretion to drop 

or compromise charges he has brought against someone. 221 Further-
..,_.,. --~ ' 

more, the English prosecutor probably never asks for a particular 
""-'.......... .. :::.";·"' ~ 

sentence. In England, the 
. . 1 222 

cr~mJ.na case. 

judge.sets the sentence in every 
\ -· ' . r· J#A...I 

'i. J" 
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These structural features of the English criminal justice 

system reduce the incentive for a 11 bargain~" The English prose-
~ - • ,, - .. _~';.(., ............. ~ ,-' ·--1-. .• 
~ ~ " r;,' • • ...._,_ ' 

cut or has nothing to offer the accused-- he cannot drop the charges '-·•, ---~ ____ ....,.. _________ .... --....... ~ 

and he cannot obtain a more lenient sentence. 223 In contrast, 

the American prosecutor '1is virtually a free agent when it comes 

to dropping or compromising charges. 11224 

Furthermore, in America, jury trials (which include extensive 

voir dire proceedings) and pre-trial motions are thP; rule. This 

means that American criminal dockets are always congested. 22?.. As a 

result, plea bargaining is an essential lubricant for the American 

criminal justice system. Without plea--bargaining, which disposes 

of the great majority of American criminal cases, the machinery 

of criminal justice in America would grind to a halt. 226 

The same cannot be said for the English criminal justice 

system. In England, 95% of all criminal cases are tried by 

magistrates without a jury. 227 Pre-trial motions are rare. 228 

The absence of pumerous pre-trial motions and a jury in most 

English criminal cases keeps criminal cases moving·at what seems 

to be a reasonable speed in comparison with the snail 1 s pace of 

the typical American criminal case. 229 Consequently, the admini

strative pressures forcing systemetized plea bargaining in America 

do not exist in England. 

The author does not mean to suggest that de facto-pl~a bar-

. · d · · t . ..... 1 d 23° N t· l 11 f th gaJ.nJ.ng . oes-. ng occur ~ll mg an ·• ever ne ess, a o e 

factors discussed above make plea bargaining much less prevalent 

in England than in America. 231 Consequently, a great proportion 

of criminal defendants in'Englan~ actually:g0es to trial, w~ere 
.- ... :- r "'i • cr,: . ' 

the exclusionary rule has its greatest impact. Accordingly, if . .sr·.-=.. #:,.. • I' 

England had an exclusionary rule, it would have a better ctance 

than il d.oes in America to "punish 11 police by freeing the accused. 

- ~ 
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Critics charge that the exclusionary does not deter police 

misconduct, consistently prot~ct privacy, or preserve judicial 

integrity, in part, because American courts do not apply the 

rule often enough. 232 Indeed, this criticism has intuitive 

validity. For example, illegally procured real evidence can 

be presented to the grand jury in America. 233 Consequently, 

the American policeman can reasonably believe that an illegal 

search or seizure will r.pay off. ' ''After all, " he might tell 

himself, ''if the grand jury sees this evidence they' 11 indict, 

and then the prosecutor can force the accused to accept a bargain 

sentence. "234 v/" 

At present, there are four exceptions and two qualifications 

the exclusionary rule in America. 235 That means an illegal search 
)~..V£~t 

or seizure might 'pay off' in ~ different ways in America--despite 

the exclusionary rule. 

The same fate might not befall the rule in England. Courts 

in England, as observed supra at 24, are reluctant to make law. 

Of cours~, English judges have shown a penchant for crime control. 236 

This might lead the judges to apply the exclusionary rule inconsis

tently. However, English courts have generally steadfastly refused 

to make holes in laws passed by Parliament. 237 Accordingly, if 

Parliament passed a law imposing the exclusionary rule on English 

courts, the rule would probably be applied in a greater proportion 

of cases in England than it is in America. This would incre?se 

the exclusionary rule's power to deter illegal searches and seizures 

in England. 

IV. Unique Advantages 

Part III. suggests that if the exclusionary rule has short-

comings in America, the structure of England's criminal justice 
527 



system would remedy these shortcomings. Adoption of the 

rule in England would also be uniquely advantageous in two 

ways. First, the rule would lend balance to a criminal justice 

system which is imbalanced in favor of crime control. Second, 

the rule would promote scrutiny of a police force which has 

been unsrutinized too long. 

In his inaugural address at the University of London, 

Professor S.A. deSmith observed: 238 

It is remarkable how little work has been 
done on the legal aspects of civil liberty 
in England during this century, especially 
since 1945. 

_/ 
v 

That remark was made 20 years ago. At that time, Lord Goddard's 
.: 

dictum ~ Kuruma v. The Queen, 239 that a judge had discretion to 

exclude real evidence obtained by trickery, was still good law. 
240 Today, in the aftermath of Reg. v. Sang, Lord Goddard's dictum 

may be questionable law at best. 241 

The decision in ~ng indicates that judicial concern for 

the civil liberties of the accused in England has ebbed--even 

from the low point at which it stood when Professor deSmith made 

the remark quoted above. Indeed, at that time, Lord Goddard's 

dictum in Kuruma gave defendant's rights advocates some hope that 
. .I 

evidence of a crime solicited by the police could be excluded. 242 v/ 

Unfortunately, the judicial attitude evident in Sang has 

several analogues. For example, the Judges• Rules recognize the 

suspect's right to consult counsel at any stage of the investi

gation ~ long as such consultation does not unreasonably delay 

h . II h d . t t . f . t . II 24 3 Th . d . . t or ~nder t e a m~ns ra ~on o JUS 1ce.... e JU ~c~ary s 

circumvention of the Judges' Rules, and the J.imi tc;tions on the 

accused's right to silence during police interrogation, have 

been notect. 244 Furthermore, should the accused exercise his right 

35 
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to remain silent at his trial, the English judge may comment 

on the failure of the accused to testify. 245 ~/ 
This judicial coolness toward due process 1n England has 

not been balanced by restrictions on crime control. English 

judges have actively expanded the scope of the criminal law. 

The judicially created 11 Conspiracy to corrupt public morals!: is 

the best example of this activism. 246 As one commentator has 

noted, judicial expansion of the criminal law ':has been the rule, 

not the exception'' in England. 247 / 
.._.// 

English judges have also consistently refused to exercise 

their power to curb police excesses. Jeffrey v. Black248 is 
,/ 

the best example of that refusal. In Jeffrey, the reader may 

recall, 249 the defendant was arrested for stealing a sandwich. 

Without the defendant's consent or probable-cause ~or believ~ng'tbat 

the defendant possessed drugs, and without a search warrant, the 

police forced the defendant to npen his apartment to the police. 

The ensuing search uncovered drugs. 

for possession of these drugs. 25° 

The defendant was convicted 

""' • • , .~ : JJ"i' .. A . 
';i '"'- •'I ..,_ __ .. _. '·~' ........ .. 

In Jeffrey, the Court of,.Appeal did point out that the police 
~-·.~' 

had acted unlawfully. 251 This did not seem to concern the court. 

Indeed, it held that the "simple, unvarnished fact that evidence 

was obtained ••• without ••• a search warrant is not enough to justify 

the magistrates in exercising their discretion to keep the evidence 

out. •• 252 The court disregarded the police misconduct in Jeffrey 

even though counsel candidly admitted on appeal that such mis

conduct was standard police practice. 253 
The English judiciary's refusal to curb police excesses, 

its expansion of the criminal law, and coolness toward defendant's 

rights show that the English criminal justice system is imbalanced 

in favor of crime control. Considering this, adoption of the 

36 



exclusionary rule in England would certainly show no lenience 

for crime. On the contrary, adopting the rule would show the 

English people that there are not two standards for crime: one 

for police crime and another for non~police crime. Adopting 

the rule would not establish a stricter standard for police 

crime than for non-police crime, as is arguably the case in 

America. In England, acceptance of the exclusionary rule would 

simply inform the police that their crimes are just as repre

hensible as non-police crimes. 

Adopting the rule would focus ~udicial. and legal·.a~tention 

on police cri~e~· .In the.process, the police would have to scruti

nize themselves. Certainly this new attention on police misconduct 

would attract press coverage. 

A search for police misconduct is sorely needed. The memory 

of the remarkable success of the first organized police force 

has lulled the English press and judiciary into complacency. 254 The 

structure of the English appellate system has reinforced this 

complacency both by discouraging participation by amici who seek 

to protect defendant's rights, and by disparaging the use of extra

legal materials such as empirical studies on police misbehavior. 255 

A search for police misconduct, and a judicial or legislative 

response to that misconduct, might even lead-to reform in other 

areas such as appellate procedure. Previous discussion has suggested 

that English judges, in practice, are not politically neutral. 256 On 

the contrary, the judges actively promote a specific set of inte

rests.257 The judges should recognize this. They( should study 

the possibilities for changing English appellate procedure so 
/ 

that all interests, not just interests the judges deem impo~tant, 
\./ 

are taken into consideration. 

3? 
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CONCLUSION 

The author does not mean to suggest that England ought 

to adopt the entire appellate structure of America, nor does 

be mean·to suggest that England ought to acquire the fervor 

for defendant's rights which the U.S. Supreme Court displayed 

while Earl Warren was Chief Justice. 258 England and America 

have much to learn from each other in many areas. 259 

Grossly oversimplified, the author's recommendation is 

this: since England's criminal justice system is imbalanced 

in favor of crime control, the system should favor due process 

more. 260 Ado:Pting the exclusionary rule would mov~ the English 
j 

system toward a balance between crime control and due process. 

The rule would also promote sorely needed study on police 

misbehavior and defendant's rights. Perhaps this would illuminate 

where the balance between crime control and due process is, and 
/ 

how that balance could best be struck. v/ 
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APPENDIX 

United States Constitution, Amendment IV: 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

United States Supreme Court Rule 42: ----
1. A brief of an amicus curiae prior to consideration of the juris

dictional statement or of the petition for writ of certiorari, filed with 
the consent of the parties, or a motion for leave to file when consent 
is refused, may be filed only if submitted a reasonable time prior to 
the consideration of the jurisdictional statement or of the petition for 
writ of certiorari. Such motions are not favored. Distribution to the 
court under the applicable rules of the jurisdictional statement or of the 
petition for writ of certiorari, and its consideration thereof, will not 
be delayed pending the receipt of such brief or the filing of _such motion. 

2. A brief of an amicus curiae in cases before the court on merits 
may be filed only after order of the court or when accompanied by written 
consent of all parties to the case and p~esented within the time allowed 
for the filing of the brief of the party supported. 

3. When consent to the filing of a brief of an amicus curiae is refused 
by a party to the case, a motion for leave to file may timely be presented 
to the court. It shall concisely state the nature of the applicant's 
interest, set forth facts or questions of law that have not been, or 
reasons for believing that they will not adequately be, presented by 
the parties, and their relevancy to the disposition of the case; and it 
shall in no event exceed five printed pages in length. A party served 
with such motion may seasonably file an objection concisely stating 
the reasons for withholding consent. 

4. Consent to the filing of a brief of an amicus curiae need not be 
had when the brief is presented for the United States sponsored by the 
Solicitor General; for any agency of the United States authorized by law 
to appear in its own behalf, sponsored by its appropriate legal repre
sen ta ti ve; for a s ~ate, Terri ·tory, or Commonwealth sponsored by its 
attorney general; or for a political subdivision of a State, Terri~ory, 
or Commonwealth sponsored by the authorized law officer thereof. 

5. All briefs, motions, and responses filed under this rule shall 
be printed; shall comply with t~ applicable provisions of Rules 35, 39, 
and 40 (except that it shall be sufficient to set forth the interest of 
the amicus curiae, the argument, the summary of argument if required by 
Rule 40(1) (f), and the conclusion); and shall be accompanied by proof of 
service as required by Rule 33. 

Federal Rule of Appellate Procedure 29: 

A brief of an amicus curiae may be filed only if accompanied by 
~~itten consent of all part1es, or by leave of court granted on so~ion 
or dt the request of the court, except t~at consent or leave sh2ll not 
be required when the brief ~s presente~ by the Un~ted State~ or an officer 
or agency thereof, or by a :..,tate, Terr:Ltory, or Cor:unor:h·,~alt.n. The brief 



Appendix, cont'd 

may be conditionally filed with the motion for leave. A motion for 
leave shall identify the interest of the applicant and shall state the 
reasons why a brief of an amicus curiae is desirable. Save as all 
parties shall otherwise consent, any amicus curiae shall file its 
brief within the time allowed the party whose position as the affirmance 
or reversal the amicus curiae brief will support unless the court for 
good cause shown shall grant leave for later filing, in which event it 
shall specify what period an opposing party may answer. A motion of 
an amicus curiae to participate in the oral argument will be granted 
only for extraordinary reasons. 




