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I. 

A little boy once marvelled that a thermos could keep hot fluids hot, 

and cold fluids cold. ''How does it know?" the little boy asked his 

1 father. 

We might similarly question our courts on marketing defects. We can 

2 briefly list things normally involved in a marketing defecta failure 

to warn, when the duty exists; or failure to supply directions needed 

for safe product use. But how do we know when the duty to warn exists? 

How do we know when directions are required to make products safe? We 

definitely cannot answer these questions by examining the terminology 

courts use when deciding marketing defect cases. 

Some courts expressly reject the term "defect." For example, in 

Jonesgue v. Jewel Home Shopping Service~ the court framed the issue as 

follows: 

1 ~ 

'~hether (the product) is defective ••• is not in 
issue •••• The narrow question before us is whether 
••• a jury could find (the product) inherently or 4 unreasonably dangerous because it lacked a warning." 

The mud gets deeper when courts mix negligence and strict liability 

terms of art. In Ford Motor Company v. Russell & Smith Ford Compagy~ 

we find the court saying that a product sold without adequate warning of 

a foreseeable danger is in a "defective" condition. 6 In Anderson v. Klix 

Chemical Co., 1 the court makes the effect of such mixing explicit. "Con-

ceptually," the court notes, "failure to warn of the dangers of an otherwise 

nondefective product (reverts) to a negligence basis for liability."8 
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Confusion over the definition of a marketing defect par~llels that in 

any attempt to define any type of defect. 9 Thus, one group of treatise 

writers concludes that "there is considerable disagreement about just what 

attributes·of a product will ••• constitute a defect."10 Any attempts to 

reconcile the various tests for a defect, these writers conclude, would 

be "sophistry." 
11 

If we cannot know precisely what a marketing defect is, can we 

discover what it is not? Dean Keeton has outlined three general approaches 

plaintiffs follow in products liability cases. First, he lists the manu-

facturing defect approach, then the design defect approach. Last, he lists 

failure to supply complete and correct information on risks from product 

12 use. This last approach sounds like our topic, the marketing defect. Can 

we conclude, then, that since the three approaches are separate, the 

marketing defect is not a design defect or a manufact~ing defect? 

Several commentators have suggested that we cannot (or should not) 

separate design defect and warning theories in most cases. 13 A failure 

to warn, one group of writers argue, dances in "sensitive interplay" with 

the design defect. 14 These writers approve the recent tendency of courts 

to submit the case to juries--and affirm verdicts by such juries--on 

double grounds: defective design and failure to warn. 15 

Comment h to the Restatement (Second) of Torts I 402A is a good 

argument that, in some cases, we cannot distinguish the marketing defect 

from the manufacturing defect. The comment begins discussing product 

misuse, diverges into the duty to warn, and concludes with a discussion 

of "packaging" defects. The comment finds examples of "packaging" defects 

in the exploding coke bottle cases, 16 clear examples of manufacturing 

defects. 17 Does the comment's mixing of the duty to warn and manufacturing 

defects indicate that the marketing defect might also be a manufacturing 

defect? .Whe~ a manufacturer designs his product with a warning, but 
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through manufacturing error the warning fails to reach the proper user, 

we have a clear failure to warn case. Yet this is at least as much 

a manufacturing error as an exploding coke bottle. We know that 1 402A 

originally only anticipated manufacturing defects. Then, if failure to 

warn had to be a defect, courts presumably would have had to fit it into 

manufacturing defect framework. 

No clear answer exists to the question: "What is a marketing defect?" 

I will argue later that much of the confusion results from trying to 

squeeze failure to warn issues into "defect" terminology. When we ask, 

"What is a marketing defect?',:" we are really pondering a general class of 

issues that courts have not recognized, articulated, and organized co

herently,. I suggest for clarity that we call our topic the duty to 

warn. And I suggest the following division of the issues for analyzing 

the problems the issues raise. 

First, we can divide the issues into those involving warnings and those 

involving directions. We can subdivide warnings into those that decrease 

a product's risk, and those that do not. We can subdivide directions into 

those that are necessary to make a warning adequate, and those that alone 

are not an adequate warning. Finally, we can divide the products involved 

in the issues into a) drugs and b) other products. 

II. 

Five years before Justice Cardozo assaulted the citadel of privity, 18 

a doctor recovered damages from an auto retailer, though the former lacked 

privity with the latter. 19· The doctor, anxious to make his house calls in 

a new "motorcar," had defendant's agent bring out a demonstrator for a 

test run. The car stalled, and the defendant's agent told the doctor 
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the car would need "cranking." The doctor, an eager fellow, requested the 

cranking honors. Defendant's agent told the doctor how to crank, but not 

about the risks involved. The crank kicked back, breaking the doctor's 

arm. The opinion hangs liability on a tortured application of business 

invitee principles that created a duty to warn. 2° Following various 

theories, courts continued to find a duty to warn exception to privity 

until MacPherson. 21 

The duty to warn case above makes much between the lines of the doctor's 

admitted total ignorance of "cranking" risks. 22 These risks would not be 

obvious~ven today-to someone who had never cranked a pre-1930 car. Gerkin 

v. Brown & Sehler Co., 23 decided three years before MacPherson, made this 

latent danger theme explicit. Plaintiff bought a coat ~ed with a toxic 

chemical that severely burned plaintiff's neck and face. '~en a certain 

commodity apparently harmless contains concealed dangers," the court 

wrote, "a duty arises (that requires the manufacturer to warn) the 

ignorant consumer of the hidden danger. "24 

Gerkin recognizes one of the major policies in this area: A seller 

should not profit from knowingly selling a product with concealed 

dangers, when, if the seller made such dangers known, he could not sell 

the product. 25 By forcing the manufacturer/seller to disclose latent 

product dangers, then, the courts gave the consumer information he needed 

to avoid dangerous products. 

But the early courts did not just want to force sellers and manufacturers 

to disclose latent product dangers. The early courts wanted consumers to 

use obviously dangerous products prudently. So the courts held that there 

was not duty to warn of obvious dangers. Making manufacturers/sellers 

liable for failure to draw attention to patent ~ngere would encourage 

consumer carelessness. 

Gibson v. Torbert 26 is an early and clear example of the policy behind 
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the obvious danger rule. The plaintiff ordered some highly toxic and 

explosive phosphorous. Subjectively, plaintiff knew phosphorous "as a 

harmiess illuminant" used theatrically. Plaintiff had little education, 

and ordered the phosphorous by mail, sending the defendant druggist a 

poorly spelled and punctuated note. Defendant sent the phosphorous, 

which was protected from the air in a jar of water. Plaintiff took the 

phosphorous out of the jar and dropped it, causing an injurious explo-

sion. The court asserted that even children know phosphorous is used 

in matches, and that "few adults of ordinary observation and intelligence" 

were unfamiliar with the toxic and explosive nature of phosphorous. The 

court held that defendant owed no duty to warn plaintiff of such an 

obvious danger. 27 

In Gibson, then, the plaiRtiff's subjective knowledge was irrelevant. 

Courts use an objective standard to keep consumers from carelessly using 

openly dangerous products. A subjective standard would no doubt permit 

damages for harm when shoes slip on wet surfaces;8 or when cleanser 

splashes in an eye, 29 or when a knife cuts a finger. 

The obvious danger rule and its implementing objective standard do not 

always produce palatable results. Gibson, with its poor, uneducated and 

unsuspecting plaintiff, tugs at our heart, making the objective standard 

look harsh. Jamieson v. Woodward & Lothroe~where an elastic exerciser 

injured plaintiff's eye, similarly excites sympathy. Even the court is 

"truly sorry" for Mrs. Jamieson, but argues nevertheless that even 

children know rubber bands can pop one in the eye--after all, the 

exerciser was just an overgrown rubber band. 31 Likewise, the court in 

Baker v. Stewart Sand & Material Compaqy,32 found no duty to warn of 

severe skin burns defendant's ready-mix concrete caused, because the 

danger of such burns "is at least in the realm of common knowledge."33 
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We must remember that these cases involve the negligent failure to 

warn. We are focusing on the defendant's }:>ehavior. The products involved 

in Gibson, Jamieson, and Baker have been around for many years (assuming of 

course that the exerciser was an overgrown rubber band). So have shoes and 

wet surfaces, eyes and cleanser, fingers and knives. Viewed from thas 

perspective, can we say with any assurance that defendant's failure to 

warn in Gibson, Jamieson, and Baker was,unreasonable? 

The oourt·s have used foreseeability to balance both the harshness of 

the obvious danger rule and potential manufacturer liability for all latent 

product dangers. I can best explain how foreseeability strikes this 

balance by showing how it works in Hopkins v. E.I. DuPont de Nemours & Co. 34 

The defendant supplied ~namite to a road crew, which needed to blast a 

hill. Some of the crew first drilled holes in the hill. The rest of the 

crew loaded these holes with ~nami te caps. Decedent, among this latter 

group, put ~mite in a hole still hot from drilling, while a fellow 

crewman nearby drilled another hole, causing vibration. This combination 

set off the dynamite cap decedent was working with. The defendant argued 

that everybody "knows ~mite is dangerous," but the court held that the 

specific danger decedent encountered was not obvious. The court found that 

a jury could conclude that defendant should have foreseen such danger 

and warned against it • 35 

We can readily see how foreseeability limited the obvious danger 

rule. The reasonable man undoubtedly knew ~nami te was dangerous, but 

could not foresee that it was dangerous as used in Hopkins. At the same 

time, we can say that the reasonable manufacturer would foresee the danger 

in that particular use. The early courts universally made manufacturers/ 

sellers liable only for failure to warn of foreseeable risks in product 

use. 36 
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The standard for foreseeability here is necessarily objective. The 

foreseeability requirement would become a farce if manufacturers/sellers 

need not warn of dangers they subjectively did not foresee. Manufacturers/ 

sellers would then become blind to latent dangers in product use. At the 

same time, an absolute duty to warn of all latent dangers would make the 

nanufacturer /seller an insurer, courts thought , against dangers from the 

former's products. By making manufacturers/sellers liable only for failure 

to warn of latent dangers the reasonable manufacturer/seller could discover, 

the courts limited duty to warn liability. 

The objective standard created a corollary to the duty to warn: Manu

facturers/sellers must test their products to discover latent dangers. As 

one commentator noted, "(r )ecovery is often based on the assumption that, 

had the manufacturer not been negligent in failing to adequately test the 

product, he would have recognized the necessity for a warning."37 

The duty to test is absolutely necessar,y for the policies behind the 

duty to warn. First, when testing, the manufacturer will discover latent 

dangers inherent in the product. Warning of such dangers will either 

help consumers avoid such a product, or give consumers the notice they need 

to use the product safely. Secondly, the duty to test reveals dangers 

in particular uses of the product. Warning of such dangers will prevent 

consumers from using the product that way, or give consumers the notice 

they need to use the product safely. For example, if the defendant in 

Hopkins had given adequate warnings, road crews could have done one of 

two things. Either they could have stopped buying the old ~mite caps 

and only buy those guaranteed heat and vibration resistant; or they could 

plan blasting operations so that the workers never "load" hot holes near 

other drilling. 

When consumers don't buy latently dangerous products, the manufacturer 

indirectly pays for the risk of such products through lost sales. When 

1 556 



consumers use obviously dangerous products, consumers bear the risk of 

injur7 •. Wken courts force manufacturers to give information consumers 

need to use latently dangerous products safely, product risks themselves 
Art..~ A~l~O 
agaallo,. deerease • Whatever the end, the method is the same: disclosure 

of information to consumers. Courts have assumed o·onsumers can avoid 

much risk with the proper information, and the reasonable consumer needs 

no special information to avoid obvious risks. Thus, the duty to warn 

may dump some risks on manufacturers/sellers indirectly, but the primary 

modus operandi of the duty to warn is the consumer. 

One commentator sees a. philosophical reason for the modus operandi 

of the duty to warn. Society values freedom of decision/individual 

autono~, this commentator argues. Courts reflect this value in the 

duty to warn by requiring manufacturers/sellers to disclose information 

the consumer needs to make a decision with full knowledge of the risks. This 

leaves the consumer autonomous--tru~~ free to make a wise or foolish choice. 38 

We shall shortly discuss the current scope of the duty to warn, its 1 

duration and discharge, causation, and the applicable defenses. But before 

we discuss these specifics, we should ask whether strict liability changes 

the general nature of the duty to warn outlined above. 

The Restatement {Second) of Torts § 402A sets out the duty to warn 

in strict liability primarily in comments hand j.39 Comment j is the 

basic discussion. (Comment h discusses the duty to warn only as a corollary 

to misuse of a nondefective product.) Comment j first focuses on the 

product, recommending strict liability if the product contains a danger 

"not generally known, or if known {the consumer) would reasonably not 

expect to find (it)."40 Then, however, the comment qualifies itself, 

requiring a warning only when the seller "has knowledge, or by the 

application of reasonable, developed human skill and foresight should have 
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knowledge, of the presence of the ingredient and the danger."41 Thus, the 

initial focus on the product fades into a general focus on the manufacturer's 

conduct. 

Most courts have not ignored this focus on manufacturer conduct.42 Thus, 

in Ford Motor Compagy v. Russel & Smith Ford Company,43 we find the court 

saying the manufacturer must provide adequate warnings if he has "reason to 

anticipate that danger ma.y result from a particular use," and that the jury 

had found "such foreseeability."44 If the manufacturer in that case should 

have known of a danger and warned of it, we are really saying one of two 

things. Either the manufacturer hadn't adequately tested his product 

to discover the danger; or having discovered the danger he did not 

adequately warn of it. In other words, we are saying the manufacturer did 

not exercise due care in the preparation or sale of his product. Why then 

4bes the court in Ford Motor Company say it is applying strict liability for 

failure to warn, which as the court properly notes, "applies although the 

seller, including manufacturers, has exercised !!! possible care in the 

preparation and sale of his products"?45 

There are many examples of this type of strict liability. Federal 

courts and state courts alike purport to adhere to strict liability in a 

failure to warn case, and then apply negligence principles. For example, 

the United States Court of Appeals for the Eighth Circuit, applying 

Minnesota law,46 pointed out that failure to give necessary warnings subjects 

the manufacturer "to liability for damages under strict liability in tort." 

Then the court says matter-of-factly: "Of course, a manufacturer is only 

required to warn of fore seeable dangers. n47 This duplicity is nowhere 

more duplicitous than in Anderson v. Klix Chemical Co.,48 where the Supreme 

Court of Oregon forthrightly states: 

"We have adopted 8 402A of the Restatement (Second) of Torts ••• 
The basic questions are whether it was reasonably foreseeable 
to the manufacturer that the product would be unreasonably 
dangerous ••• without a warning ••• and, if so, whether the 
manufacturer supplied the warning a. reasonably prudent r::-h8 
manufacturer would have supplied. "49 tltJ 



Courts give no justification for this application of "strict negligence." 

They appear completely oblivious to the confusion. 

Nor do courts change the approach to the obvious danger rule when 

applying strict liability to the duty to warn. In Jonescue v. Jewel Home 

Shopping Service,50 the court applies strict liability, but asserts that 

"there is no.duty to warn against patent dangers ... 51 Likewise, Genaust v. 

Illinois Power CompaAY, et.al., 52 finds strict liability does not impose 

a duty to warn where "the possibility of injury results from a common 

propensity of the product which is open and obvious."53 

Considering these decisions and others, one commentator has concluded 

that the "instrinsic nature of the duty to warn does not differ between 

negligence and strict liability theories."54 Another commentator, speaking 

specifically of drug cases, simply observes: "There is no 'strict liability' 

for (drug) reactions resulting from failure to warn."55 In drug cases, 

most courts have followed comment k to § 402A of the Restatement (Second) 

of Torts, which argues that with many new drugs, "there can be no assurance 

of safety or perhaps even of purity of ingredients" because of "lack of 

time a.nd opportunity for sufficient medical experience. u56 As Dean Keeton 

has observed, this gives the manufacturer some excuses that "are quite 

unsound as to strict liability ...... 57 In Basko v. Sterling Drug, Inc.~8 

the u.s. Court of Appeals for the Second Circuit observed that "comment 

k simply adopts the ordinary negligence concept of duty to warn."59 
60 . 61 

I have uncovered at least one commentator and one note wr~ter 

who see differences in the duty to warn between strict liability and 

negligence. The former author suggests that even though courts apply 

foreseeability in either doctrine, "a lesser degree of risk ma.y ••• establish 

{a duty to warn) under strict liability than under negligence rules."
62 

In 

all due respect to th e author, I find the suggested distinction hard to 

prove. There are simply too many other variables that make a certain level 

10 

559 



of risk acceptable in one case and not another. The product's nature, 

and the severity of injury, are just two such factors. Recognizing this, 

one commentator has observed that searching for "the verbal formula that 

distinguishes the sufficient from the insufficent (risk necessary for a 

duty to warn) would be fruitless."63 In other words, though we can 

certainly say a greater risk makes a duty to warn more likely, we cannot 

say assuredly, considering the confusion evident in cases quoted above, 

that a court's profession of strict liability makes a duty to warn 

more likely. 

The note writer referred to asserts that strict liability and 

negligence in the duty to warn are conceptually different. The writer's 

discussion here relevant centers on proximate cause64 and foreseeability 

required in strict liability. To state such a requirement effectively 

refutes any conceptual distinction between negligence and strict liability 

in the duty to warn. The writer herself notes in a footnote: "A serious 

question exi•ts as to whether strict liability in the literal sense even 

exists."65 I agree. 

The note writer then asserts that strict liability and negligence 

in the duty to warn differ "procedurally in defenses allowed the defendant. n 66 

Product misuse and supervening cause, the writer asserts, are not available 

to the plaintiff in strict liability. 67 Even assuming this were true, 

differences in available defenses do not vary the intrinsic nature 

of the duty to warn, the themry of liability, which is the same in the 

duty to warn under strict liability or negligence. Furthermore, Dean 

Keeton has observed the "(t)here has as yet been no indication that 

causation issues will be resolved in any different manner" under 

strict liability than . .~.under negligence in the duty to warn case. 68 More-

over, the writer's assertion that misuse is not a defense in strict 

liability for the duty to warn is based on the premise that "since the 
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defendant's conduct is no longer in question, then the conduct of the 

user-plaintiff is likewise not in issue."69 Since the Restatement and 

cases quoted above clearly show that strict liability in the duty to 

warn does focus on the defendant's conduct, the writer's premise is 

false. Finally, the writer's own state, Texas, recognizes misuse as 

a·defense to an action in strict liability for failure to warn. Although 

Shamrock FUel & Oil Sales v. Tunks, 70 expressly reserved this point,71 

McDevitt v. Standard Oil Compagr of Texas,72 held that misuse was a defense 

to an action in strict liability for failure to warn.73 The u.s. Court of 

Appeals for the Fifth Circuit followed its holding in McDevitt in 

Doss v. Apache Powder CompapY.74 

I have already referred to similarities in treatment of causation in 

the duty to warn under strict liability and negligence. Bristol-!yers Co. v. 

Gonzales 75 illustrates this point more clearly. The plaintiff had a severe 

hip infection, which his doctor treated with a drug defendant manufactured. 

The defendant had not warned plaintiff's doctor that the drug, if used 

repeatedly in certain concentrations, could dause deafness. Plaintiff 

went totally deaf after treatment with the drug. A jury found that 

defendant should have known of the drug's potential to cause deafness 

at certain concentrations; that defendant should have warned adequately 

of such potential; that defendant did not so warn; and that such failure 

was a producing cause of plaintiff's deafness. The appellate court found 

the evidence supported such findings, and stated that a manufacterer is strictly 

liable for failure to warn of dangers of which he knows or should know.76 

We can infer from Bristol-M:ers, then, that in an action for failure 

to warn in strict liability, plaintiff must prove that defendant should 

have reasonably foreseen the injury causing the danger; that defendant should 

have given reasonably adequate warning of such danger; that defendant failed 

to do so; and that such failure was a producing cause of plaintiff's 

injury. In short, the plaintiff must prove both essential elements of 561 
12 



proximate cause: foreseeability and cause-in-fact (or producing cause).77 

Courts almost universally78 require proximate cause in strict liability 

duty to warn cases.79 

I have spent some showing that strict liability is really negligence 

in the duty to warn case. I will identify the problems this causes later. 

For now, we can discuss specifics of the duty to warn without regard to 

the theory of liability. 

Whom must a manufacturer/seller warn? Recall that I suggested categories 

for discussion of duty to warn issues {see p. 3). First, we'll divide our 

discussion into drugs, and non-drugs. 

The Bristol-!yers case above is a good vehicle for deciding whom the 

manufacturer/seller must warn in a drug case. Should he warn the doctor, 

the plaintiff, or both? In Bristol-!yers, the court approved a jury finding 

that defendant did not give plaintiff's doctor adequate warnings, and that 

this was a producing cause of plaintiff's injury.80 Thus, plaintiff did 

not contend, and the jury did not have to find, that plaintiff himself 

did not receive adequate warnings. 81 Love v. Wolf expressly observed that 

"there is no duty by the drug manufacturer to insure that the warning reaches 

the doctor's patient for whom the drug is prescrib&d."82 

Now we must subdivide our discussion into warnings that decrease a 

drug's risk and warnings that do not. We mainly see the former t~e 

warnings in prescription drug cases. Here the doctor decides whether his 

patient will take the drug. Warnings in these cases will usually decrease 

the risk to the patient by showing the doctor how to safely prescribe the 

dr 83 ug. Courts impose a duty to warn only the doctor in prescription 

drug cases for the same reasons that the doctrine of informed consent does 

not truly force doctors to give patients pertinent medical information in 

most cases.84 The courts assume doctors understand drug risks and benefits 

better than the patient; that disclosure of risks to the patient would 
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retard recovery; 85 and that considering these things, the doctor knows 

best how and what to prescribe. 

On the other hand, cases where adequate warnings cannot decrease a 

drug's risk present different issues. These issues appear most clearly 

in Davis v. Wyeth Laboratories Inc.86 Plaintiff, 39 years old, went to 

a mass immunization clinic. There he took polio vaccine defendant 

manufactured. Plaintiff Shortly developed polio which paralyzed him from 

the waist down. The Surgeon General had published a report one year before 

that the risk of polio from the~•v•a•c•c-i~n~e was less than one in one million. 

At the same time, the report listed an almost identical risk of polio without 

the vaccine to persons in plaintiff's age group. These risks are not 

hard to understand. Disclosure of such risks could not retard recovery, 

for plaintiff hadn't any ailment--until after he took the vaccine! Statis-

tically, plaintiff could personally gain nothing, nor would he lose 

a~thing, whatever he did. The iourt held that the manufacturer should 

have insured that warning reached the plaintiff.87 

Where the risks of polio from the vaccine and without the vaccine are 

not identical, warnings still do not decrease the risk of the vaccine. A 

person can either take the vaccine risk, or risk not taking the vaccine. 

But warnings cannot tell anyone how to use a vaccine safely. In Carmen v. 

Eli Lilly & Co.~8 a rabid dog bit decedent. Decedent's doctor advised 

decedent to take a rabies vaccine defendant manufactured. The vaccine 

caused fatal paralysis, a risk known to defendant. Defendant included 

a pamphlet with the vaccine advising users that paralysis had ocurred in 

40 of 100,000 cases studied. The doctor gave the pamphlet to decedent, 

who thumbed through it. The court found that with such information, 

"the decedent decided to take the treatment," and therefore defendant 

had given adequate warnings.89 

In Reyes v. Wyeth Laboratories~plaintiff's eight-month-old daughter 
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got polio vaccine defendant manufactured without warning of its risks 

to plaintiff's wife (who took the child to get vaccinated). The jury had 

found that the vaccine caused the child's polio. The court upheld 

defendant's liability for failure to warn plaintiff's wife, following 

Davis. The court said manufacturers need only warn physicians of 

prescription drug dangers because the physician can make an '~informed" 

choice for the patient. No physician made such a choice in Reyes. Since 

defendant should have foreseen that, the court said, defendant should 

have warned the consumer "so that he can balance the risks and 

benefits ••• himself • .,91 

Givens v. Lederle92 gives us one more facet to this doctrine of 

"informed consent." Plaintiff had her private doctor vaccinate plaintiff's 

daughter with vaccine defendant manufactured. The vaccine bred polio virus 

in the child's bowels. Plaintiff caught this virus from changing her 
/V\,\KE' 

daughter's diapers. The court's narrow holding does notldefendant 

liable for failing to warn plaintiff herself of such risk. The court 

found that the defendant failed to adequately warn plaintiff's doctor 

of the risk involved. But the court did note that solid evidence showed 

plaintiff's doctor took no part in giving the child the vaccine. If this 

was true, the court warned, defendant is "responsible for taking definite 

steps to get the warning directly to the consumer."93 

Let's pick up the other side of this question: Whom must a nondrug 

manufacturer/seller warn? One commentator has observed that "it is 

hornbook law that (a nondrug manufacturer) must provide users with all 

necessary information to use his product safely ...... ~4 Foreseeability, 

however, limits this duty. I will mark the extremes of this limitation. 

Most cases, of course, fall somewhere in between. Harper v. Remington Arms 

Co., Inc.95 shows us a user the manufacturer could not reasonably have 

foreseen. Plaintiff went rabbit hunting with shells defendant manufactured 
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exclusively for testing guns. Plaintiff got the shells from a friend, 

who in turn got them from a friend, who also got them from a friend. The 

box containing the shells clearly identified the shells as "Pro()f-Load," 

meaning that defendant designed the shells to explode while in a gun barrel 

to test the barrel's strength. When plaintiff shot at his first rabbit, 

using the shells, his double-barrelled, breach-loading shotgun blew off 

three of plaintiff's fingers. The court held that plaintiff did not 

belong to the class of users to whom defendant could reasonably expect 

the shells to pass.96 

waters-Pierce Oil Co. v. Deselms97 is on the other side of the seesaw. 

Defendant's employee aodidently put several ~undred gallons of naptha in a 

tank of coal oil. The employee told his manager this, but the manager told 

him not to fret. The employee then sold the coal oil/uaptha mixture--

without a warning--to a retail grocer who routinely sold coal oil to its 

patrons. Plaintiff bought some of the mixture and took it home for the 

family stove. While plaintiff was gone, his wife tried to light the 

stove with the mizture, which exploded, killing the wife and both 

plaintiff's children. The United States Supreme. Court found that defendant 

could have reasonably foreseen sale of the mixture to plaintiff, and should 

have known that the mixture was highly dangerous. The Court said that it 

could not say defendant would have escaped liability "even if proof had 

established that (the retail grocer) had been informed by (defendant) of 

the dangerous character of the mixture."~B 

For each reasonably foreseeable user, the manufacturer/seller must 

give an adequate warning. Here we have another "thermos" problem. How 

do we know when a warning is adequate? I submit that whether a warning 

is adequate depends on the nature of the product and the circumstances 

surrounding its use. "The manufacturer must ••• anticipate the environmeat 

in which his ~reduct is normally used."99 As usual, this principle becomes 
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clear when we look at oases where it has been involved. 

100 Weekes v. Michigan Chrome & Chemical Company, doubtless involved 

a plaintiff that defendant could reasonably expect to use defendant's 

product. Plaintiff worked as a chrome plater. He used wax his employer 

obtained from defendant (for our purposes, the manufacturer) through an 

intermediary. Plaintiff used this wax to keep chrome off improper places 

of items plaintiff "dipped." Fumes from the wax caused plaintiff serious 

skin trouble. Defendant knew that intermediaries often resold the wax 

in packages smaller than the original containers. Defendant knew that 

the warnings on the original containers likelt disappeared when resold. Al-

though the court reversed a verdict for plaintiff on other grounds, the 

court concluded that "evidence ••• was sufficient ••• to support a jury 

determination that defendant was negligent (because it did not) take 

steps which would justify a belief that its label would come to the 

attention of an ultimate user of its wax •••• "101 An adequate warning, 

then, must first be reasonably designed to physically reach the ultimate 

product user. 

The defendant in Maize v. Atlantic Refining Co. 102 attached a warning 

firmly to the two-gallon rectangular cans in which he marketed deadly 

carbon tetrachloride. Such a can contained a potential 51,149 cubic 

inches of carbon tetrachloride fumes. Humans can only inhale safely 

1 7/10 cubic inches carbon tetrachloride per 1000 cubic inches of air. This 

product was permanently labelled "Safety-Kleen" in bold letters on all four 

sides of the can. At the very bottom on the narrow sides of the can, in 

letters 1/2 to 1/6 the height of "Safety-Kleen~" appeared the warning: 

"Caution: Do not inhale fumes; use only in well ventilated places." Mrs. 

Maize used this product to clean two rugs. Two weeks later she was dead, 

her· liver and kidneys completely destroyed by inhalation of carbon tetrachloride 

fumes. The court concluded: "( i )t is understandable that a woman busily 

engaged in ••• cleaning rugs might not take time to read (the warning) parti-
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cularly since the word "Safety'' was so (prominent) •••• u 103 Thus, an 

adequate warning must reach the ultimate consumer physically in a way 

that insures that the reasonable person will heed it. An adequate warning, 

in short, may have to be permanent and prominent. 

Recall the distinction I suggested between directions and warnings. First, 

let's consider directions required to make a warning adequate. In Tucson 

Industries v. Schwartz~ 04 the plaintiff also used a highly toxic chemical 

defendant manufactured. The chemical's container bore a reasonably prominent 

warning: ·~apors harmful. Toxic •••• Avoid prolonged or repeated breathing ••• 

Be sure to provide adequate ventilation •••• " The plaintiff, while using 

the chemical, turned on the air conditioner, which merely recirculated 

the chemical's fumes, adding no fresh air. The fumes caused plaintiff 

to develop cataracts and glaucoma. The court held that plaintiff's use of 

the air conditioner was a reasonably foreseeable response to defendant's 

warning, and that the warning should havevadvised against such responses. 105 

An adequate warning may have to be permanent and prominent, and reasonably 

inform the ultimate consumer how to avoid the risk involved. 

Now let's consider directions which alone will not constitute an. 

adequate warning. In National Pressure CooKer Co. v. Stroeter~ 06 plaintiff 

was cooking some chili sauce in a pressure cooker defendant manufactured. 

Plaintiff tried to remove the cooker's lid too soon, contrary to specific 

directions in the manual, causi~ an explosion that scalded plaintiff 

badly. The court hung defendant's liability on failure to give warning of 

"the serious consequences which would foibiow a failure to comply with 

(the manual's) directions ...... 107 An adequate warning may have to be 

prominent, permanent, and informative of risk avoidance and consequences 

that might result from failure to follow directions. 

But assuming defendant's warning meets all the requirements above, 

. w •t 108 d "b Tampa Drug Co. v. a~ escr~ es a situation where that may not be 

enough. Plaintiff's husband used deadly carbon tetrachloride defendant 
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marketed. Plaintiff's husband read a label which we can assume met all 

the requirements for adequacy discussed so far. The label warned that 

carbon tetrachloride vapor was harmful. In the room where plaintiff 

worked, three windows and a door were open. The court held that, considering 

the deadly nature of carbon tetrachloride, the defendant was duty-bound to 

warn that the chemical's vapors were:life-threatening, not just harm

ful. "Implicit in the duty to warn," the court said, "is the duty to 

warn with a degree of intensity that would cause a reasonable man to exercise 

••• caution commensurate with the potential danger."109 The policy is 

clear. Consumers must know the precise risk they need to avoid before they 

can determine what steps are adequate to avoid that risk. 

One cannot repeat enough that the nature of the product and the circum-

stances for its use determine what kind of warning will be adequate. If 

defendant could reasonably foresee that non-english speaking persons will 

use his product significantly, the warning must communicate in a language 

110 all will understand--for example, a skull and cross-bones. Overpromotion 

t · · d t 111 Th' h f can make an otherwise adequa e· warn1.ng l.na equa e. l.S appens re-

1 . 11 . E . 11 2 th quently in drug cases. For e:xamp e, 1.n !nco 1.ngo v. Wl.ng, e 

Pennsylvania Supreme Court held that the jury could properly decide 

whether detail men "rendered meaningless" warnings by emphasizing a 

113 drug's effectiveness while under-emphasizing its dangers. 

A warning will not consistently be adequate just because it complied 

with a pertinent legislative, administrative, or executive standard. 114 Like-

wise, a warning will not consistently be adequate just because it complied 

with industry custom, 11 5 or the standards of an industry's professional 

. t. 116 assoc1.a 1.on. 

We have seen foreseeability in several contexts so far. Considering 

how foreseeability permeates every aspect of the duty to warn, we can 

scarcely understand the duty fully until we understand foreseeability. How 
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do we know when something is foreseeable? We know something is foreseeable 

when a reasonable manufacturer would have foreseen it. But how do we 

know what a reasonable man would foresee? One commentator calls 

foreseeability a "veritable briar patch."117 We know that it's just a 

simple "thermos" problem. 

Part of the answer to this "thermos" problem lies in contexts already 

discussed. The rest of what answer I can give centers around three pro-

blems. First, when is a danger requiring warning reasonably unknowable? 

Second, when is the class endangered so small that omitting a warning 

is reasonable? Third, when is the risk, assuming the class exposed is 

large enough, so small that omitting a warning is reasonable? 

118 In Hunter v. E.I. DuPont de Nemours & Company, the court found 

that defendant "made extensive investigations" to discover any dangers in 

the product that injured plaintiff. The court also found "no evidence," 

other than plaintiff's injury, that defendant's product could injure 

anyone. Considering these things, the court found defendant's caution 

label discharged his duty to warn even though it failed to warn of the 

danger that injured plaintiff. 11 9 Clearly, then, when defendant can 

show that extensive testing exposed no dangers requiring warning (i.e., if 

defendant uses due care), a danger that crops up will have been reasonably 

120 unknowable. Howard v. Avon Products, Inc., however, shows that the 

adequacy of defendant's testing relates to the size of the class defendant's 

product en~ngers. In Howard, defendant tested its product "among its 

employees and the wives of its executives, all with negative results." The 

court did not find this testing inadequate as a matter of law. But testing 

among the defendant's own employees does not appear at all scientific. Con-

sidering this, perhaps the court affirmed a verdict for the defendant 

because plaintiff "was not within an identifiaale class of potential 

. ht . . 121 users" whom defendant's product m1.g l.nJure. 

In Crotty v. Shartenburg's-New Haven, Inc.~ 22 the court distinguished 
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buyers with "a unique or peculiar sensitivity~ from those •rwhose susceptibility 

is not peculiar to them alone." The court notes that authorities agree that 

the former buyers should not recover. 123 Thus, when plaintiff's harm 

results from a "peculiar sensitivity," he is in a class so small that 

defendant need not warn. When the plaintiff's injury is the "only one 

reported out of five-hundred million users,"124 we probably have a 

peculiar sensitivity. But when defendant's product endangers one of every 

125 1000 users, do we have a peculiar sensitivity? Courts generally~agree 

that defendant must warn of a risk that might affect a "significant number" 

of the population. 126 

The risk of vaccine polio in Davis v. Wyeth Laboratories, Inc. 127 ~as 

one in one million. Courts repeatedly cite Davis to point out that 

manufacturers/sellers must warn against even remote risks. 128 But this is 

a misnomer in a sense. The risk in Davis did not apply to one in one million 

users. Every user in Mr. Davis's age group faced a one in one million chance 

of getting polio from Wyeth's vaccine. In this sense, the risk was not 

remote, because the class that faced the risk was extremely large. Davis 

indicates that manufacturers/sellers must warn of a risk every user of 

his product faces even when actual harm is improbable. In this situation, 

a manufacturer/seller may never reasonably omit a warning of a small 

risk. 

Courts generally agree that the duty to warn continues after a product's 
130 

sale. 129 Gatliff Coal Co. v. Hohlman'is an early example of this princi-

ple. Plaintiff's daughter went to buy some coal oil from defendant. Defendant 

unwittingly sold plaintiff's daughter gasoline which defendant had mistakenly 

poured in the coal oil tank. When plaintiff tried to pour the gasoline in a 

coal oil lamp, the gasoline ignited, burning plaintiff. Defendant had 

discovered his mistake before plaintiff's injury and had warned rna~. But 

even though plaintiff lived less than a quarter of a mile from defendant's 
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store, defendant did not warn plaintiff. The court held that the defendant 

had not performed his duty to warn with due care. 131 

Braniff Airways, Inc. v. Curtiss-Wright Corporation132 is a modern 

example of the continuing duty to warn. Defendant had manufactured an 

engine on a plane that crashed while carrying plaintiff, who later died 

from his crash injuries. Defendant had negligently designed the engine. He 

discovered this mistake eight months before the crash but after the sale 

of the engine. Defendant did not warn the airline that flew the plane 

that crashed. The court held that defendant had a duty to warn the airline 

or give it instructions that would minimize any danger. 133 

Courts apply the same principles to the post-sale duty to warn that 

they apply to the pre-sale duty to warn. At first, the principles applied 

to decide a post-sale warning's adequacy may seem different. The pre-sale 

duty assumes that the seller may easily attach a warning to his product. xtt 

post-sale duty to warn cases, of course, this is impossible. Thus, the 

manufacturer/seller must warn post-sale so that a reasonable seller/ 

manufacturer could expect the warning to l"each the endangered consumer. The 

Gatliff case is a good exampl~ where the seller did not satisfy this 

"reasonableness" standard. But the same factors in "reasonableness" 

in a pre-sale duty to warn case apply in the post-sale duty to warn case: 

the nature of the product requiring post-sale warning and the circumstances 

surrounding its use. This means, for example, if a manufacturer should 

foresee that the endangered consumer of his product might not get a warning 

given only to the distributor or retailer, the manufacturer could not 

reasonably expect the warning to reach the ultimate consumer. Getting a 

post-sale warning torthe endangered consumer of some products in a mobile 

society certainly might be more difficult and costly. 134 But because 

post-sale warning cases so far involved products where the manufacturer/ 

seller could have easily warned the ultimate consumer, 135 courts have not 

had to change their basic duty to warn approach. 
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Both Gatliff and.~Braniff dealt with dangers the manufacturer/seller 

negligently created. One note writer endorses a distinction between the 

post-sale duty to warn of a danger the manufacturer negligently created 

and a post-sale duty to warn of a danger the manufacturer did not negligently 

create. Assuming the suggested distinction is good, no holding supports 

136 it. In fact, the note writer relies on do Canto v. Ameteck, Inc. for 

support. There the court expressly rejected the suggested distinction 

in a footnote. 137 Furthermore, several cases have held manufacturers 

liable for failure to warn of dangers those manufacturers did not negligently 

create, discovered post-sale. 137 

Let's assume a court decides that defendant had a duty to warn plaintiff 

of some risk in defendant's product. The defendant can either pay any 

damages plaintiff proves; or defendant can raise a defense. Many authorities 

observe that assumption of risk is the primary defense in a duty to warn 

case. 138 But courts that purportedly apply this "defense" are not really 

applying a defense at all. For example, recall Carmen v. Eli Lilly & Co. 139 

where decedent took a rabies vaccine defendant manufactured. The court 

found that both decedent and his doctor "were freely and adequately warned •••• " 14° 
. , 

In other words, defendant implicitly ~ a duty to warn, which he had 

discharged adequately. Thus, assumption of risk here simply means that 

defendant has no duty to plaintiff after he has adequately discharged that 

duty. When plaintiff decides to use a product after an adequate warning of 

the product's risks, he has merely met an obvious danger which requires no 

(further) warning. 

Defendants have tried to raise real defenses in strict liability 

141 
cases. For example in Shamrock Fu.e 1 & Oil Sales v. Tunks, one of the 

plaintiffs (a minor) had told his brother to pour a liquid {defendant sold) 

on a smoldering stick. The plaintiff thought the liquid was kerosene 

oil. Defendant, however, had mixed gasoline with the kerosene. The 

smoldering stick exploded upon contact with the liquid, and burned plaintiff 
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severely. The plaintiff alleged that defendant should be strictly liable 

for selling the kerosene mixed with gasoline. Defendant raised plaintiff's 

alleged contributory negligence and misuse of the product as defenses. 142 

The Texas Supreme Court rejected the contributory negligence defense. 

There are two types of contnibutory negligence in strict liability, the 

Court noted: 1) when the plaintiff unreasonably fails to discover the 

defect in defendant's product; and 2) when the piaintiff unreasonably 

encounters a known defect (danger). The first type, the Court held, 

cannot be a defense to strict liability. The second type, a legitimate 

defense, did not apply because plaintiffs did not know the kerosene was 

mixed with gasoline. 143 

Although Shamrock was not a duty to warn case, courts ostensibly apply 

strict liability in duty to warn cases. Therefore, Shamrock's holding on 

contributory negligence could apply to a duty to warn case. And the 

holding comports with the policies behind the duty to warn. First, if 

failure to discover a latent danger barred plaintiff's action in the 

duty to warn case, there would be no\duty to warn. Thus, the first type 

of contributory negligence should not be a defense in d•t~to warn cases, 

just as it should not in other strict liability cases. Secondly, when 
unreasonably 

the plaintiff encounters an obvious danger, he by definition/encounters 

a known danger. 144 The defendant, as we have seen, has no duty to warn 

of obvious dangers. Thus, if the second type of contributory negligence were 

applied in the duty to warn case, although it would not be theoretically 

correct, 145 it would at least achieve the same result as the obvious 

danger rule • 

The Shamrock expressly refused to decide whether misuse could be 

a defense to strict liability. But McDevitt v. Standard Oil Company of Texas146 

expressly held that misuse could be a defense in strict liability. There, 

the u.s. Court of Rppeals for the Fifth Circuit, apply~ Texas law, 

. 147 relied on Procter & Gamble Manufactur~ng Co. v. Langley. 

24 

In Procter & Gamble, 
5~,~3 



plaintiff used a box of "hair wave" defendant manufactured. The defandant 

had printed warnings and directions on the box that plaintiff read and 

ignored. The court held that ignoring "plain instructions and warnings 

was a misuse of (the product) and constitutes a defense to her cause 

of action."148 

Procter & Gamble does not, however, hold that ignorance of adequate 

warnings is product misuse. Thus, on rehearing the court noted that the 

"situation would be different" if plaintiff had heeded the warnings and complied 

with the instructions and still suffeeed harm. 149 The court does not 

identify the potential quest/n for decision in such a "different situation," 

but I believe the question would be: were defendant's warnings adequate? 

If the court found adequate warnings, defendant would need to raise no 

defense, for he would have discharged his duty. 

Thus, any dicta or holding suggesting any defense must be wrong where 

the defendant adequately discharged his duty to warn. Helene Curtis 

Industries, Inc. v. Pruitt 15° is a good example. There the court 

expressly found that defendant had adequately discharged his duty to 

warn. Yet, the court found plaintiff's failure to heed warnings and 

instructions "an intervening cause" that barred plaintiff's recovery. 151 There 

simply should be no need to search for intervening causes if defendant has 

discharged his duty to plaintiff. 

This point becomes clearer when we consider the case where defendant 

has not adequately discharged his duty to warn. There defendant must raise -
a defense to escape liability. If he does not, he must pay for all damages 

plaintiff proves. But if he can point to some intervening cause in this 

situation, he might still escape liability. KoDevitt·dealt.with this 

situation. There plaintiff's failure to heed warnings and in~tructions 

. . 152 was an 1nterven1ng cause. 
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III. 

I have used cases so far to show how courts generally approach the 

issues involved in the duty to warn. Some of the problems with the 

present judicial approach should be evident. Others are very subtle. Once 

again, relevant cases make all these problems clear. 

First, we have a severe conceptual problem in this area. The concept 

"marketing defect" is a prime example. Gerkin v. Brown & Sehler Co.~53 

one of the first cases we discussed, set out the basic duty to warn in 

negligence. Subsequent discussion showed that most courts haven't changed 

that basic approach under strict liability. We saw that even the Restatement 

(Second) of Torts I 402A, the handmaiden of strict liability, proposed the 

same duty to warn standard that had existed under negligence even before 

MacPherson. Considering this, and the diversity of 9pinion on the 

definition of a "marketing defect" (or any defect), why put the same old 

wine in a brand new bottle? 

A~ duty to warn case will illustrate this point. Recall Hopkins v. 

E .I. DuPont de Nemours & Co. 154 where defendant manufactured dynamite that 

decedent "loaded" in holes for a road crew. The product itself did exactly 

what defendant designed and manufactured it to do: it explodedl There was 

no defect in the ~ite, just as there is no defect in a gun that a 

murderer uses to kill someone. In the latter situation, the problem is 

the murderer's mind. In the Hopkins situation, the problem was in 

defendant's communication with decedent's mind. Certainly in Hopkins_ 

we could say defendant's communication with decedent was "defective," 

but that would stretch the word "defect" as much as calling a murderer's 

mind "defective." We call a murderer's ,,defect '1'" if he has one, insanity,. 

We should call the ••marketing defect" failure to warn when the duty exists. 

Conceptual stretching becomes even more clear in Davis v. Wyeth 

Laboratories, Inc.~55 Reyes v. Wyeth Laboratories, Inc.;56 and 

Givens v. Lederle!57 In all three cases, someone got polio vaccine. Th~ 
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product cannot be defective, because defect implies something you can 

f . d 1" . . "dabl af 158 1x, an po 10 vacc1ne 1s unavo1 Y uns e. If the products themselves 

cannot be defective, how can failure to warn of risks in such products make 

them defective? The problem,once again, is not the product, but inadequate 

communication between plaintiff and defendant. 

When the defendant fails to warn of a danger discovered after the 

sale, defect terminology makes the least sense. For exampl~, in Braniff 

Airways, Inc. v. Curtiss-Wright Corporation!59 defendant discovered a 

design error in the engine after selling it to Braniff. Clearly the engine 

was defective because of the design error. But to say that the engine 

became defective after its sale because defendant failed to warn of the 

design error he discovered, seems absurd. A duty to warn flowed directly 

from defendant's discovery of the design error. But such a duty made the 

engine no more defective than it alrea~ was. The problem was inadequate 

communication between Braniff'and defendant., ; . ... 

Current causation terminology is also inappropriate for the duty 

to warn. I have elsewhere summarized the policies behind the duty 

to warn. These do not include making defendant liable so he will make 

or design his products more carefully--i.e., to avoid manufacturing or 

design defects. Courts use strict liability for manufacturing and design 

defects in part to encourage manufacturers to eliminate such defects. But 

courts primarily use the duty to warn to give 1h! consumer information he 

needs to: 1) avoid buying latently dangerous products; and/or 2) to use the 

latently dangerous product in a way that avoids the latent danger. In 

manufacturing and design defect cases, the manufacturer's wrong creates 

risks. In this sense such defects cause harm. But in the duty to warn 

cases, the manufacturer's wrong--failure to warn adequately--does not 

create {or cause) risks. A manufacturer's failure to warn simply keeps 

consumers from avoiding risks the product causes. 
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Furthermore, courts may impose a duty to warn because they recognize 

that society values freedom of decision/indiVidual autonomy. From this 

perspective, the failure to warn does not cause physical injury. In this 

sense, the failure to warn simply deprives the consumer of freedom courts 

think he ought to have, not necessarily because such freedom loss causes 

personal injuries, but because society values that freedom. From this 

perspective, damages for the failure to warn look more like penalties 

courts assess for violating a societal value. 

Whether courts impose a duty to warn to help consumers avoid risks, 

or to-::reflect societal values, courts are primarily trying to encourage 

adequate warnings• On the other hand, when courts impose strict liability 

for a manufacturing or design defect, courts are trying to encourage production 

of products that don't cause risks. Requiri-s traditional causation is 

logically the best means to accomplish this latter end. Courts could not 

achieve this end any better by imposing liability for products that don't 

cause risks. But causation makes little since in the duty to warn where 

failure to warn does not cause risks. Courts have decided that manufacturers/ 

sellers must give consumers adequate warnings. Courts can best achieve this 

end by always imposing liability for inadequate warnings. 

Of course, the defendant should be able to defend liability for failure 

to warn by proving product misuse. This would discourage product misuse. When 

I say product misuse in this context, I mean unreasonable behavior by plaintiff 

considering the information available to him. McDevitt v. Standard Oil Company 

160 of Texas 

further the 

is an example of such misuse. Allowing this defense will indirectly 

b 
risk avoidance policy tehind the duty to warn because it will 

encourage consumers to heed warnings and follow directions. If consumers 

heed warnings and follow directions, they can avoid risks better. 

Considering the above analysis, then, when defendant gives ~ warnings 

{or directions) and a duty to warn exists, unless misuse is proven, defendant 

should not escape liability because plaintiff said he would have ignored a 

161 
warning ~d oDe Q&&D given. Technical Chemical CompaAY v. Jacobs allowed 
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the defendant to escape liability because plaintiff said he would have 

ignored a~ warnings. Such a rule cannot possibly further anything but 

perjury. After Technical, what sane plaintiff's attorney would allow a 

client to say "I would have ignored any warnings"? If the Technical rule 

has any effect at all, consumers will have to know about it. Assuming they 

do, the rule will just encourage them to always say they would have heeded 

any warnings. The rule might also encourage manufacturer/seller counsel 

to badger plaintiffs to ad.mi t they would have ignored any warnings. The 

rule cannot possibl7 encourage adequate warnings or discourage product 

misuse. 

In Technical, the jury had found that plaintiff did not read the label 

on defendant's product. Under McDevitt, supra, this could be; product 

misuse. 'I'hus, the Texas Supreme Court could have achieved the Technical 

result and fur.tler the policies behind the duty to warn. The Court could -
have first held defendant's label inadequate as a warning, because directions 

alone are not an adequate warning. 162 Then the CoUrt could have held that 

plaintiff's failure to read the label was product misuse and a defense 

to defendant's liability. This appreach would certainly e.ncourage adequate 

warnings and dliscourage product misuse more than the act.ual Technical 

approach. 

Some courts have held that plaintiff must prove an adequate warning 

would have prevented harm. 163 Dean Keeton has endorsed this idea. 164 Clearly, 

however, the idea makes no sense if courts are protecting a societal value 

when imposing the duty to warn. The goal is then protecting a value, not 

preventing harm. Why then should the plaintiff have to prove an adequate 

warning would have prevented harm? Even assuming no courts use the duty 

to warn to protect freedom of decision, requiring proof that an adequate 

warning would have prevented harm will ·not further the risk avoidance 

policy behind the duty to warn. 

Rumsey v. Freew!Y Manor Minimax165 illustrates the point. Plaintiff's son 
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died after eating some roach poison defendant manufactured. The poison's 

label said warm water and salt would cause vomiting in someone who ate 

the poison. Plaintiff did not follow this label. She proved at trial 

that the label did not say no antidote existed £or one of the poison's 

ingredients, and she argued that this information inadequacy caused 

her son's death. This inadequacy, she argued, kept her from giving 

her son warm water and salt immediately. She felt taking her son to the 

doctor would be quicker. But she would not have thought this, she argued, 

had the label told her there was no antidote. 166 

The plaintiff's argument in Rumsey shows how speculative cause-in-fact 

in this area is. Clearly the roach poison, not the inadequate label, caused 

the son's death in fact. 

But requiring plaintiff to prove an adequate label would have prevented 

her son's death would be even more speculative than cause-in-fact. Plaintiff 

testified that she would have immediately given her son warm water and salt 

if she had known there was no antidote. But this is 20-20 hindsight. First, 

it's much easier to rush a three-year-old child to the doctor than it is to 

gl·ve h1·m warm ~ater and salt. 167 S d t · 1 · · 1 1 b 11 d " econ , cer a1n y a po1son c~ear y a e e 

"NO ANTIDOTE" would appear more dangerous than a poison not so labelled. Con-

sidering this, plaintiff probably would have rushed her child to the doctor 

just as she did. In fact, plaintiff got her son to the doctor within five 

minutes. Considering this, a jury might still conclude that an adequate 

label would not have prevented harm. 

Requiring plaintiff to prove an adequate warning would have prevented 

harm would not .encourage adequate warnings, nor would it disco~·age product 

misuse. First, manufacturer/seller counsel will realize that such proof 

can be speculative at best. Courts, then, can expect manufacturers/sellers 

to rely on this burden of proof, rather than adequate warnings, to escape 

liability. Thus, manufacturers/sellers will have less incentive to give 

adequate warnings. In addition, if courts require proof that an adequate 
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warning would have prevented harm, could we say consumers would thereby 

be on notice that failure to follow label directions will prevent 

recovery? If the court in Rumsey had held that plaintiff misused defendant's 

product because she did not follow the label, consumers would be on notice 

(as much as possible) that failure to follow label directions will prevent 

recovery. 

We have discussed how current "defect" and causation concepts fail to 

fit the duty to warn. Schipper v. Levitt & Sons, Inc. 168 presents the 
L2A5~ D 

third conceptual problem in this area. Plaintiff be~t a home defendant 

built. The defendant had given the lessors a "Homeowner.!.s Guide" that told 

the lessors that the new home's hot water would be much hotter than usual. The 

guide told the lessors to turn the cold water on first, then the hot water, 

for the right temperature. The lessees did not get a chance to read this 

guide. Their 16-month-old son severely scalded himself with the hot 

water. The court found the "Homeowner's Guide" an inadequate warning. The 

court found defendant's reliance on this guide unreasonable because defendant 

could have installed an inexpensive mixing valve to make the water temperature 

harmless. 169 

Here we see the duty to warn and a desi~ defect interact. Since the 

Schipper court found the warning inadequate, would an adequate warning 

have prevented liability? We might not think so, because the court found 

failure to redesign negligent also. Why did the court include discussion 

of both concepts? If design is the real issue, why not limit discussion 

to that point? 

The Schipper clearly implies that redesign, by installing a mixing 

valve, would have fully discharged defendant's duty to plaintiff. But assuming 

there could have been an adequate warning, wny wouldn't such a warning discharge 

defendant!s duty to plaintiff? In all the cases we've discussed so far, redesign 

of the products involved could have eliminated the risk. For example, in 

Hopkins 'i- B a!-. ~~a:t de Ne..rpours & Co., 170 the defendant could have made 
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his ~namite caps heat and vibration resistant. But the Hopkins court never 

discussed this point. 

Why do courts seem to decide cases similar to Schipper on duty to warn 

and design defect grounds (hereafter "alternative grounds")? We cannot 

answer this question simply by saying "That's what plaintiffs- argue." 

Plaintiffs usually argue what they think courts will buy. Wh~· do courts 

find "alternative grounds" appealing in some cases? 

Some commentators
171

(hereafter Twerski, et.al.) explain that an adequate 

warning for some products would eliminate the latter's marketibility. Therefore, 

Twerski, et.al. argue, the product's design is the real issue before the 

172 court. If so, w~ does the court even bother to discuss the warning 

issues? Assume a manufacturer designed a car without brakes. A plaintiff 

buys the car, without a test drive, and drives it to an intersection. He 

discovers too late that the car has no brakes. Another car smashes into 

plaintiff's car, severely injuring plaintiff. In court, plaintiff argues 

both the duty to warn and the design defect. The Twerski, et.al. position 

would require the court to find liability on both grounds because just 

requir~ng a warning would harshly drive all buyers away. 

The hypothetical raises several problems with the Twerski, et.al 

position. What kind of warning would be adequate? "Caution: Driving 

this car at all will most certainly cause serious injury if not death. It 

has no brakes." Certainly such a warning should make a car without brakes 
therefore 

non-marketable. The hypothetical/fits the Twerski, et.al. position. But 

can we seriously suggest that a manufacturer could sell a car without 

brakes even with such a warning? Twerski, et.al. suggest elsewhere~ 73 

in an actual case analqgous to our hypothetical, that "no such warning 

(as in our hypothetical) will be given and no court would suggest that 

its absence (is a failure to warn)."174 Yet, if courts decide cases 

similar to our hypothetical partially on duty to warn grounds, doesn't 

that necessarily imply that an adequate warning ~ould discharge defendant's 
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duty to plaintiff? And if~ adequate warning would discharge that duty, 

why hang~ liability on that ground? If design is really the issue, 

any holding on warning is sheer surplusage. If courts are trying to tell 

defendants to redesign their products by finding liability on duty to warn 

grounds, when an adequate warning would make the defendant's products 

non-marketable,
175 

the courts are certainly wasting alot of time. They 

could simply tell defendant directly that he must redesign his products. 

Twerski, et.al. also argue that courts cannot decide the duty to warn 

issue in a vacuum. By recognizing the interplay between the duty to warn 

and design defects, they argue, courts force manufacturers to use 

the proper mix of warnings and redesign to reduce product risk. 176 One 

can readily see that this argument, in some cases, assumes that neither 

warning nor redesign alone will reduce the risk to an acceptable level. Re-

design alone, however, will always reduce a product's risk to an acceptable 

level. Why, then, don't courts want to decide cases on design grounds 

alone? We must examine the concept of polycentricity to an~r this 

question. 

First, we must divide design defects in inadvertant design errors and 

conscious design choices. The former result when the engineer doesn't follow 

well-known engineering principles, and the product thus malfunctions. It 

does not operate as the designer intended even though it was manufactured 

as the designer intended •. The Braniff Airways, Inc. v. Curtiss-Wright 

Corporation17'1case is a good example of an inadvertant design error. The 

example is especiall7 graphic because the manufacturer did not discover the 

error until after the engine had been sold. Thus, the error was clearly 

inadvertant. The engineers had originally designed an engine for 3250 

horsepower. Without changing cylinder design, they tnen designed the 

engine in question for 3400 horsepower. This increase in horsepower caused 

higher cylinder temperatures, which caused the cylinders to scuff, and the 
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engine to malfunction. 178 

The conscious design choice, however, is an engineer's conscious expert 

judgment that the design's benefits outweigh its risks. Schipper v. Levitt & 

Sons, Inc. 17~is a good example of a conscious design choice. There the 

defendant intended to leave a mixing valve out of the faucets it installed. 

The defendant felt the benifits of scalding hot water without a mixing 

valve
199 outweighed the risks. The court's decision, in effect, questioned 

the defendant's risk/benefit analysis. The court felt the risks of 

scalding hot water without a mixing valve outweiged the benefits. 

The issues the court must decide in conscious design choice cases are 

much different from those in inadvertant design error cases. In the latter 

cases, the court must decide whether the defendant applied engineering 

principles a reasonably prudent engineer would apply. In the conscious 

design choice case, the court must dec1de several things: 1) What are the 

risks of this product as designed? 2) What are the benefits of this product 

as designed? 3) What should the proper balance between these risks and 

benefits be? This last question simply asks: '~ow much product safety 
w 

is enough?" It is the same question an engineer must anF/3r when he 

designs a product. To answer this question, he considers market price, 

functional utility, aesthetics, and safety. To determine whether the 

engineer has answered the question reasonably, the court must put itself 

in the engineers shoes. But there are no absolute standards that apply 

in most cases that could help the court decide when the engineer has 

given each factor proper weight. 

Let's put it another way. Suppose the court had a case where redesign 

ot" the product would necessarily eliminate its functional utility. For example, 

say a plaintiff argues that the motorcycle is inherently unsafe because it 

has only two wheels. We would have to put four wheels on a motorcycle to 

fix this inherent design "defect." But then the motorcycle would no longer 

be a motorcycle. Thus, the court would in effect~ the motorcycle if the 
583 
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court required redesign. To justify such a decision, however, the court 

would necessarily have to decide that motorcycles do not benefit society 

as much as they harm it. Courts are clearly ill-suited to make such 

decisions. When they are confronted with such decisions, we say the court 

is confronted with a polycentric problem. 

The duty to warn case could involve polycentric problems if courts 

considered the effects warnings would have before courts impose a duty 

to warn. Twerski, et.al. argue that courts do consider such effects, and 

that this explains why courts decide cases on "alternative grounds." Twerski, 

et.al. cite McCormack v. Hankscraft CompaB¥18, to illustrate their point. There 

Mr. McCormack bought a vaporizer defendant manufactured. Mrs. McCormack 

set the vaporizer on a stool in her daughter's room. During the night, the 

little girl got up to go to the bathroom and accidently knocked the 

vaporizer over, spilling scalding hot water all over herself, causing 

third degree burns. A jury found defendant liable on "alternative grounds." The 

appelate court affirmed. Here is a case, Twerski, et.al. argue, where an 

adequate warning "would sharply curtail if not entirely eliminate the 

ma.rketabili ty of the product •••• " 
1 

f31,. 

Twerski, et.al. argue that considering alternatives to the vaporizer--

a tea kettle on a hot plate--the court wisely thought it better not force 

non-marketability of the vaporizer. Second, Twerski, et.al.argue, a warning 

might effectively reduce a product's risk, so the court wanted to signal 

the defendant that a warning might not prevent liability. Third, Twerski, 

et.al. argue, the court knew that an adequate warning would make the 

vaporizer unmarketable, so the court offered "constructive dicta" about 

"bl d . h 18~ poss1 e es1gn c anges. 

Twerski, et.al. do not quote from the McCormack opinion to support their 

assertion that the court recognized the above factors. I have read the opinion 

carefully. Although the court does discuss one alternative design briefly, 
18f 

the court nowhere justifies its double holding1~ as 'l'Werski, et.al. have 5E:4 
35 



above. Furthermore, Twerski, et.al. have noted elsewhere, with regret, that 

courts do ~ change their appraach because of the costs (effects) of 

. 1~ warnJ.ngs. 181 Indeed, Larsen v. General Motors Corp. expressly imposed 

a duty to warn even though defendant "would not sell many ca.rs if its 

sales 'pitch' included the cautionary statement •••• u 18i Clearly, then, 

Twerski, et.al. have not explained what courts have done. Twerski, et.al. 

are simply justifying what courts have done when they decide cases 

on "alternative grounds." In this respect, Twerski, et.al. a.re proposing 

something courts should do. 

Another commentator (hereafter, Henderson) has suggested a different 

reason for the "alternative grounds" holdings. 18~ In conscious design 

choice cases, Henderson argues, courts are so confused about the proper basis 

for liability that they submit such cases to juries on the "alternative 

grounds." This confusion results, he argues, because conscious design 

choice and duty to warn issues are extremed.y difficult to separate.~ A(J 

E.!. DuPont de Nemours & Co. v. Wright 19l-prcvides a godd example 

of the problem, evan though the court did not recognize it. Decedent 

worked with barrels defendant manufactured and used to ship a volatiie 

chemical to decedent's employer. The defendant knew the decedent and 

fellow workers roughly rolled these barrels to move them. For a long while, 

defendant had shipped decedent's employer very heavy-guage barrels. Then 

defendant abruptly started shipping thinner-guage barrels without warning 

that they were thinner-guage. Decedent handled the new barrels just as he had 

the old barrels, causing sparks when the barrels rolled on the concrete. Dur-

ing such handling, one of the new barrels exploded because the lighter-

guage metal did not protect the chemical from the sparks. 19~ The defendant's 

change to lighter-guage barrels was a conscious design choice in effect. Should 

the defendant be liable on design defect grounds or duty to warn grounds? 

In such cases, Henderson argues, courts invite the jury to decide whether 

defendant adequately warned of risks the conscious design choice created. This 
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turns the conscious design choice issue into a failure to warn issue. Ob-

viously, we must ask why the duty to warn issue doesn't turn into a 

conscious design choice issue. This results, Henderson argues, because 

the conscious design choice issue is polycentric and difficult, while 

the duty to warn issue is focused and relatively easy. 1~ The duty to 

warn issue is not polycentric because the jury/court decides it by 

aSking whether the defendant has adequately disclosed foreseeable 

risks. Since courts have long before decided that such disclosure is 

desirable, and they do not consider the costs of such disclosure, they 

need not ask whether it is desirable, thus eliminating polycentric 

issues. 

Thus, Henderson argues, courts largely have not 19t and should not 

review conscious design choices. But he notes that commentators have 

increasingly called upon courts to review conscious design choices. And 

primarily in cases involving heavy industrial machinery, automobiles, 

and power mowers, Henderson observes, courts have begun to heed the 

call. Courts have only reviewed conscious design choices in this area, 

Henderson believes, because the pressures to give plaintiffs reliei are 

greatest there. "The courts are presented with the image of the 'little 

man'," Henderson asserts, against corporate giants who do not respond 

to market negotiations. 1 9~ In the vast majority of cases, Henderson 

argues, courts have refused and will continue to refuse to review conscious 

design choices. Courts have depended and will continue to depend on the 

duty to warn doctrine, he believes~ 1 96 

Henderson's explanation for the "alternative grounds" cases seems 

better than that of Twerski, et.al. Nevertheless, Henderson's explanation 

also, in effect, recommends what courts should~ with the duty to 

warn. Henderson views with alarm the current cry for judicial activism 

in conscious design choice cases. He, therefore, projects a continuing 

"trend" away from such activism. He hopes this projected trend will 
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materialize, much like the Restatement (Second) of Tort's assertion that 

strict liability was the law made strict liability the law. Necessarily, 

then, Henderson advocates more judicial emphasis on the duty to warn. He 

looks to admiaistrative agency reform (through legislation) to take up 

the polycentric task of reviewing conscious design choices. 19J 

Twerski, et.al. do not view with alarm judicial activism in design 

defect cases. Thus, they stress the limitations of the duty to warn in 

achieving product safety. 1~ Their proposal, then, for the future of 

the duty to warn is de-emphasis. They see courts working with counsel 

in design defect cases as a sort of regulator of products. 19Q They suggest 

toning down the adversarial format in design defect-duty to warn cases 

so that each side takes "thoughtful intermediary positions." They 

suggest the private law suit so changed will be much better than 

administrative agency reform.~~ 

IV. 

The two proposals in Part III. appear side-by-side in the Cornell Law 

Review. 20~ Their respective sponsors, however, got so Qogged down in their 

own terminology that they failed to see the real conflict between their 

positions. 2~ One suggests less judicial emphasis on the duty to warn, 

and one more, because these positions are necessary corollaries of their 

basic conflict on judicial activism in design defect cases. I have included 

their positions because together they illustrate the conceptual mesh 

between duty to warn and design defect cases. Their positions will 

also help us evaluate proposals for the future of the duty to warn. 

But neither Henderson nor Twerski, et.al. really confronts the important 

questions. What practical effects will less or more judicial emphasis on 
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the duty to warn have? What form will this less or more judicial emphasis 

take? Should we impose true strict liability for failure to warn or 

retain current negligence concepts? Only Dean Keeton has directly 

addressed any of these questions. 203 I will briefly summarize and explain 

his_.position and its possible effects. Then I will do the same for the 

Uniform Product Liability Law's position on the duty to warn. Finally, 

I will summarize, explain, and justify my own position. 

Dean Keeton argues that courts ought to drop all negligence requirements 

in the duty to warn. Basically, that means foreseeability should have 

nothing to do with liability for a failure to warn. He argues that if 

a product creates a risk a reasonable man would not knowingly subject 

anyone to, the product is unreasonably dangerous and strict liability 

should follow. It should be no excuse, Keeton argues, that a reasonable 

man would not (or could not) have foreseen such a risk. He would impose 

strict liability for risks not warned against even if such risks were 

scientifically unknowable before trial. Deciding which risks were 

scientifically unknowable is almost impossible, Keeton argues. Eliminating 

the need for such decision would greatly simplify the law, Keeton believes, 

and encourage settlements.2of 

Keeton contends that courts should require disclosure of information 

an ordinary man would disclose if he had knowledge of the risks. This 

imposes more limited strict liability, Keeton argues, than requiring 

actual notice to the consumer of risks material to his decision to use 

the product. The latter standard, Keeton observes, would impose strict 

liability for ever,y injury where the consumer did not get actual notice 

of a risk that could have changed his decision to use the product. Misconduct 

of doctors and others, he believes, will inevitably prevent actual notice 

in some cases, and the manufacturer should not be strictly liable in 

20~ these cases. ~ 
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Dean Keeton recommends that courts apply traditional strict liability 

causation concepts for the duty to warn. And he advocates requiring a 

plaintiff to show an adequate warning would have prevented harm. 206 I 

have criticized these ideas before. Courts impose the duty to warn to 

give consumers information they need to prevent harm. Notions of 

individual autonomy--completely apart from preventing harm--may also 

influence courts in this area. Both of the causation concepts Dean Keeton 

recommends would violate these policies. 

Keeton does recommend that product misuse be a defense where a product 

is unreasonably dangerous under his scheme for the duty to warn. 20f I have 

endorsed this idea because it would encourage consumers to follow directions and 

heed warnings, a necessary policy for the duty to warn to be effective. If 

consumers do not have an incentive to follow directins and heed warnings, 

giving consumers information they need to avoid harm--one undeniable reason 

for the duty to warn--would be less effective than it might be. 

Dean Keeton's "actual notice" limitation could be restated as follows: 

As long as the manufacturer has disclosed what an ordinary man with 

knowledge of the danger would disclose, he has discharged his duty to 

plaintiff. But we can see that this summary of the proposed duty fails 

to answer a basic question in the duty to warn: How must the manufacturer -
disclose what an ordinary man with knowledge of the danger would disclose? 

Dean Keeton answers: "The (manufacturer) should take those steps that 

reasonably should have been taken in order to avoid subjecting anyone to an 

unreasonable risk of harm. u 20'b How do we know which steps are reasonable? 

Haven't we heard this type of question before? In the Davis v. Wyeth 

Laboratories, Inc. 201fsituation, what steps would have been reasonable 

to keep the plaintiff from unreasonable danger? We are led inevitably 

to answer: What is reasonable depends on the facts and circumstances 

of the environment where the product is marketed. But doesn't that 

make what the manufacturer should have known relevant? Thus, in slips 
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foreseeability. 

Dean Keeton undoubtedly recommends dropping foreseeability when 

the court must decide which risks manufacturers/sellers must warn 

against. But, as we have seen, foreseeability also permeates the 

question: When is a warning adequate? Thus, in Davis, supra, a warning 

only to the physician was not adequate. Why? Because the manufacturer 

should have foreseen that someone other than the doctor would administer 

the vaccine. 2~ Thus, warning only the doctor was not reasonable under 

the circumstances. 

Although Dean Keeton's "actual notice" limitation will avoid liability 

for inevitable cases where the vaccinee will not actually get t8e needed 

warning, he has retained a negligence concept that will thwart the goal 

to simplify trials. This point becomes even clearer when we remember that 

strict liability focuses on the product, while negligence focuses on 

the manufacturer's conduct. While dropping foreseeability for the risks 
to 

requiring warning moves the focus closer/the product, requiring reasonable 

steps to avoid such risks certainly blurs that focus so that it includes 

manufacturer conduct. 

Certainly liability for injuries where the consumer did not get actual 

notice because of doctor misconduct, etc., cannot encourage more adequate 

disclosure to consumers. Manufacturers/sellers have no way to control 

doctor misconduct, etc.; therefore, how can liability when such conduct 

occurs force more adequate disclosure? But there is another way to prevent 

such superfluous liability that doesn't involve negligence and complicate 

trials. Dean Keeton himself recognizes that product misuse ought to be 

a defense in his saheme. How is doctor misconduct, etc., any less· an 

intervening cause than product misuse? Thus, we ought to require actual 

notice to consumers of risks material to a decision to use the product. If 

plaintiff proves he did not receive such actual notice, defendant's duty 

has not been discharged, and intervening causes become relevant. Thus, 

defe n~ ~aald ~owe ~tor misconduct, etc., and still escape liability. 



The Uniform Products Liability Law § 104 C presents the same problems 

traditional concepts and solutions present--and more. 

@ 104 C makes inadequate warnings or instructions a "defect." It requires 

proof that such "defects" caused harm. Subsection 2 then requires the claimant 

to prove adequate warnings or instructions would have prevented harm. 21 ~ 

But Subsection 2 adds a new wrinkle: " ••• (T)he claimant shall prove 

that if adequate warnings ••• had been provided, a reasonably prudent person 

would not have suflfered the harm. "21 1-- Under this scheme, defendant could 

argue: 1) that plaintiff must prove an adequate warning would have prevented 

the harm; ~ 2) that plaintiff must prove he acted like a reasonably prudent 

person. I have elsewhere criticized the first requirement because it violates 

the policies for the duty to warn. But the second requirement now forces 

the plaintiff to prove a defense doesn't exist. The requirement, in effect, 

requires the plaintiff to show he didn't misuse the product. Requiring 

the plaintiff to prove he didn't misuse the product takes us back to the 

days when the plaintiff had to prove he was not contributory negligent to 

recover for defendant's negligence. 

Subsection one sets out four factors the trier of fact should 

consider to determine whether a w~ing is adequate: 

(a) the li~ihood at the time of manufacture that the product would cause 
the harm suffered by the claimant; 

(b) the seriousness of the harm; 

(c) the product seller's ability to anticipate at the time of manufacture 
that the expected user would be aware of the product risk ••• ; and 

(d) the technological feasability and cost of warnings and instructions. 2~ 
The analysis tells us what these factors mean. The drafters believe 

factor(a) will give manufacturers an incentive to reduce ri.•ks by warning 

of them. The incentive comes from the focus on the time of manufacture. 21~ 
Thus, we view the likelihood of harm in factor (a) from the manufacturer's 

perspective. This is simply the common law requirement that manufacturens 
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need only warn of risks a reasonably prudent manufacturer would have 

foreseen. The focus on the time of manufacture makes this factor 

focus on the manufacturer's conduct, the key characteristic of 

negligence. 

Factor (b) codifies the familiar requirement that the duty to warn 

becomes.more likely as the magnitude of the risk increases. 21~ 
Factor (c), the analysis states, "is of special importance."216 Again 

it focuses on the manufacturer~s perspective: "The product seller must 

construct warnings and instructions in light of the training, experience, 

education and knowledge of those who are likely to avail themselves of 

the warnings or instructions."211 Two questions bare the foreseeability 

required in this factor. First how does the product seller know which 

persons are "likely" to need warning? We must again focus on what the 

manufacturer should know at the time of manufacture. The literal focus 

in fact'0r (c) on the "product seller's ability to anticipate at the 

time of manufacture" makes the foreseeability requirement clear. Second, 

how will we determine whether the instructions are adequate in "light 

of the trainimg, education, and experience" of those that need warning? Again ... 

the literal words of factor (c) focus on what the product seller could antici-

pate at manufacture time, thus making foreseeability relevant. 

Factor {c), the analysis states, also allows the jury to consider whether 

the danger was obvious. The analysis limits this familiar rule by observing: 

"(i)t may be appropriate to warn about an obvious danger that is highly 

likely to cause very serious harm. "
21'0 

Factor (d) makes the jury consider whether the warning would be techno-

logically feasible. 

logically feasible? 

How does the jury know whether the warning is techno-

21D 
The analysis does not say. ~ Presumably, however, it 

will make the jury balance the risk of the product without a warning against 

the effects of the warning. In other words, the jury must consider how an 

adequate warning would affect the product's ma.rketabili ty. The jury must 

43 



strike the balance so that product risks decrease, and at the same time, 

make sure such a balance does not hurt the product's marketability so 

much that the public might lose the product's benefits. How can the 

jury strike such a balance? That's a good question. Our earlier discussion 

on polycentricity shows a jury (or the court) is ill-suited to strike such 

balances. 

Subsection three requires the product seller to devise warnings for 

persons best able to prevent the potential harm.~ How do we know which 

persons are "best able"? The analysis states: "The product seller's 

duty to warn does not go beyond the technological and other information 

available at the time of ma.nufacture. 11224> Thus, again we focus on the 

manufacturer, and again the U.P.L.L. requires foreseeability in the duty 

to warn. But as the analysis aptly notes, "(t)his is in accord with the 

overwhelming ma.jori ty of court decisions. n221-

We have see.n two proposals that purported to "explain" the law. These 

proposals got bogged down in the explanation, and thus failed to answer the 

question: "What practical effects will this proposal have?" 

To be fair, Henderson does predict that courts would lose their integrity 

and resort to "coin-flipping" if they had to decide polycentric cases. 2~ And 

Twerski, et.al. do con~end that failure to let courts decide such cases will 

force overreliance on warnings~ causing warnings to come into "disrepute."22~ 
But I must ask about both predictions: So what? 

Dean Keeton wants to simplify trials and encourage settlements. He 

obviously thiJ16t:> people ought to spend less time in court. But what will 

this rs.spi te from court time cost us? Dean Keeton does not say. 

Tbe u.P.L.L. 1 104 C and analysis reeks of concern for manufacturing 

interests: ·"""Product sellers want to be informed about the scope of their 

duty."22f "(-!)udgi.ng ••• cases by hindsight (is a) justifiable concern of 
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product sellers."226 "(I)n some situations, it may not be technologically 

to provide a warning •••• "
22'f The drafters obviously want to clarify and 

limit manufacturer/seller liability. But how much will we pay for that? 

The U.P.L•L· doesn't say. 

A detailed answer to the above questions would be beyond this paper's 

scope and my competence. But I will provide a common sense answer that 

will hopefully help you evaluate ~ porposal for the future of the duty 

to warn. 

To clarify the issues, we must make some generalizations. Henderson 

and Keeton recommend more judicial activism in the duty to warn. Henderson 

would probably retain the negligence structure, while Dean Keeton recommends 

something just short of true strict liability. Twerski, et.al., and the 

U.P.L.L., however, recommend less judicial activism in the duty to 

warn. The former recommend even less judicial activism in the duty to 

warn than the latter. 2~ Twerski, et.al. fear that warnings will not 

increase product safety, especially if over-emphasized, and they fear 

such over-emphasis will keep courts out of design defect areas where 

(they contend) courts are needed. The U.P.L.L. is simply a moderate 

position. It proposes less judicial activism in the duty to warn, 

but not so little that courts become more active in design defect cases. 

All these positions are re~ponses to the same thiag: the explosion of 

products liability cases, i.e., the increasing concern over product 

safety. The concern is undeniable. The question is: How should courts 
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respond to it? Henderson says courts should~ deal with polycentric 

problems. But courts must decide problems that come before it. Increasing 

concern over product safety means more problems that courts must decide. Hen

derson, therefore, must mean that courts should deal with such problems 

by deciding them on polycentric grounds. This necessarily implies that 

courts must decide such problems on non-polycentric grounds, i.e., duty to 

warn grounds. This means more frequent manufacturer liability on duty 

to warn grounds. 

Dean Keeton sees the increasing concern for product safety jamming 

the courts. This ra~ses issues courts have not decided before. The 

resulting confusion both makes these issues harder to decide and makes 

a lawsuit look more attractive than settlement---because where the case 

isn't clear, lawyers will try it. This presents even more issues that 

courts must decide. Keeton, therefore, sees simplicity as the greatest 

virtue. me hopes such simplicity will reduce case-loads. In this sense, 

he is not recommending judicial activism. He is recommending judicial 

de-activism. But the means to this end--something just short of true 

strict liability--necessarily means a wider scope of manufacturer 

liability on duty to warn grounds. 

Twerski, et.al. see the increasing concern for product safety 

pushing courts back on their heels. This gives manufacturers a chance 

to push over consumers. Twerski, et.al. believe that the duty to warn 

might be a tool that will keep consumers from pushing the other way. Thus, 

they recommend less frequent manufacturer liability on duty to warn 

grounds. 

The U.P.L.L. sees the increasing concern for product safety threatening 

manufacturers. Thus, they recommend a more narrow scope of manufacturer 

liability on duty to warn grounds. 

A wider scope of liability necessarily means more frequent liability. 

Conversely, a narrow scope of liability means less frequent liability. Thus, 5~}5 
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we can say that we have one basic question at the center of this 

whole controversy: How frequently should manufacturers be liable on 

duty to warn grounds? 

I cannot answer this question exhaustively. But I can give one 

example that will raise most of the issues the quest.ion raises. 

In October, 1976, the U.S. government launched the swine-flu 

immunization program. The previous winter, about 500 FortDix, New Jersey, 

soldiers had caught a flu-strain similar to a strain that had killed 

450,000 Americans in 1918. Hearings had begun shortly after doctors 

isolated the Fort Dix strain. Medical authorities had recommended 

nationwide innoculation against the flu-strain before the next winter 

brought an epidemic. Soon, however, the hearings bogged down because 

insurance companies didn't want to cover vaccine manufacturers for liability 

on adverse vaccine reactions. Without insurance, the vaccine manufacturers 

didn't want to give the government any vaccine. Fewer than 20 claims 

(out of 70 million doeee} had been filed against flu vaccine manufacturers 

to that date. But the insurance companies were af\raid of liability under 

the duty to warn rationale of Davis v. Wyeth Laboratories, Inc.;~ and 

Reyes v. Wyeth Laboratories, Inc.2~ The insurance companies were afraid 

of true strict liability for failure to warn. Many people worried that 

u.s. citizens would not be innooulated before the predicted flu epidemic 

arrived. 23t 
Besides the similarity between the Fort Dix strain and the 1918 strain, 

there was little evidence that we would indeed have an epidemic. 
2~ Indeed, 

even though the program ultimately only used less than 1/3 of 137 million 

planned doses, only four swine flu oases had been verified late into the 

winter of 1977. 2J:3 Fate, not evidence, moved Congress to placate the drug 

companies and pass legislation that protected the companies from strict 

liability for failure to warn. The American Legion had met in Philadelphia. 
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There several legionarres diad from a ~sterious disease. Immediately, 

everyone asked: Is it swine flu? Very shortly, Congress passed the bill 

the drug companies wanted. 23~ 
Shortly after immunization began, several vaccinees died from 

' Guillian-Barre syndrome. The government initially overestimated the 

' background incidence of Guillian-Barre, and thus saw no need for alarm. But 

after the Center for Disease Control di~covered this error, they called for 

an immediate halt to immunization. Eventually, data analysis in 10 states 

' showed vaccinees were 7·5 times more likely to develop Guillian-Barre than 

non-vaccinees. And the analysis showed relatively few cases in the week 

immediately after starting vaccination, a cluster of cases in the second 

and third weeKs after starting vaccination, and relatively few cases 

thereafter. 23~ Science reported: "The decision to suspend the (swine-flu 

vaccinations) was made easier by the absence of significant influenza 

activity anywhere in the country.n236 At the end of January, 1977, 

Business Week reported that 287 vaccinees had developed Guillian-Barr~. 2J1 

Clearly strict liability for failure to warn held up a new product~s 

production. Anguably, production might not have been in time to prevent 

an epidemic, had one arrived, if "Legionarre's Disease" had not intervene.d. 

On the other hand, there had been only 20. claims filed against 

flu vaccine manufacturers before the swine-fl~ episode. 70 million doses 

' of flu vaccine had been used before the swine-fle episode. Guillian-Barre, 

however, struck 14.5 times more people than had filed flu vaccine claims to 

that time, and only 40 million doses of swine-flu vaccine had been 

administered. We clearly did not have an epidemic. There was little 

evidence that an epidemic might occur. If it hadn't been for "Legionarre's 

Disease," strict liability for failure to warn might have save 287 people 

' from Guillian-Barre, some of which died, others of which suffered permanent 

paralysis. 

Thus, the swine-flu experience provides a good argument for either 

48 



less or more manufacturer liability on duty to warn grounds. Although 

it is an extreme example, the experience presents the basic conflict. More 

manufacturer liability on duty to warn grounds, whatever its other 

consequences, might definitely impede new product development. Less 

manufacturer liability on duty to warn grounds might definitely allow 

extremely dangerous products on the market. Striking the right balance 

is one of the polycentric problems we have talked about. 

I offer the following arguments and plan for your consideration. 

Courts are ill-suited to decide whether we should have more or less 

manufacturer liability on duty to warn grounds. Present duty to warn theory, 

however, is flexible enough to allow courts that decision in individual 

cases. Courts are jammed with cases amd must decide them. This, in effect, 

gives us liability by lottery. Manufacturers are confused over the basis 

of liability in duty to warn cases. In some instances, the manufacturers 

over-compensate for this uncertaint~ by underwarning, thus stimulating 

artificial demand for products. This gives manufacturers a cushion against 

liability, but it keeps consumers from preventing numerous and severe 

injuries. 

A simple, clear standara would eliminate the need for underwarning. It 

would encourage settlements and cut trial time. Thus, a clear standard 

would help manufacturers avoid liability and litigation costs. The overall 

cost to manufacturers, then, of a clear, simple standard could very probably 

be less than the cost of today's mish-mash. 

A simple, clear standard would keep courts from deciding polycentric 

questions on polycentric grounds. This would also make liability clearer, 

so that manufacturers can plan accordingly. 

A simple, clear standard would encourage adequate warnings, and thus 

encourage the policies for adequate warnings. Coupiad with a clear defense, 

such a standard would discourage product misuse, i.e., encourage 
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consumers to heed warnings and follow directions. 

A simple, clear standard need not make warnings disreputable. An 

adequate warning should not have to disclose a risk that would not affect 

an ordinary man's decision to use a product. Juries are capable of deciding 

what risks an ordinary man might consider ma~erial to his decision to use 

a product. There is no reason to believe that disclosure of such risks 

will bring warnings into disrepute. Only disclosure of trivial risks 

could bring warnings into disrepute;~ and we cannot assume risks an 

ordinary man might consider material to his decision are trivial. Furthermore, 

the defense of product misuse, as I propose it, will encourage consumers to 

heed warnings and follow directions. 

Finally, most of the cases involving new products and a failure to 

warn probably involved products that should have been tested longer. A 

manufactUPer, under my proposal, could choose to market a product and 

face liability for a~ risk he didn't disclose that is material to an 
• ? • 
• ·r .. 9.4-NtA r Al '(c.<. I·.,~ 

ordinary person. Or 4111 could choose to market his product after full testing 

has made him able to disclose material risks, thus avoiding liability. 

Most manufacturers want to avoid liability. Otherwise, the argument 

that strict liability will inhibit new product development has no 

validity at all. 

Where we have a demonstrated immediate and pressing need for a new 

product, political forces should respond. We cannot force courts to mold 

rules to anticipate these rare situations. Courts are designed to decide 

issues raised between two parties, where the scope of interests 

represented by these parties is relatively small. Political machinery 

is designed to respond to issues that involve great numbers of people 

that represent an extremely large scope of interests. We cannot force 

courts to mold rules to accomadate these latter issues. 

What about manufacturers who take advantage of a simple , clear 

standard? Ford Motor Company might be an example. There the company 599 
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may have decided to forego retooling for redesign of the f,into because 

the potential liability would cost less. Would a company make a similar 

decision with greater potential liability? Furthermore, the ·oriminal 

law whould handle such cases. We should not hold up worthwhile reform 

because some might act criminally. 

THE DUTY TO WARN 

Any manufacturer has a duty to fully disclose all product risks an 

ordinary person would consider material to a decision to use a product. 

A manufacturer must disclose such risks so that they actually reach the 

ultimate consumer. 

A manufacturer will be strictly liable for any damage a consumer suffers 

when using a product for which the manufacturer has not made full disclosure 

of material risks, when the product itself causes the aonsumer's injury 

in fact. A consumer shall be deemed "using a product" in the dztug area 

when he has taken the drug and the drug haa caused the consumer's harm 

in fact. 

DEFENSES 

Failure by the consumer to follow any directions or heed any warn~sgs the 

manufacturer gives with his product shall be a defense. 

Any misconduct that prevents acuual notice to the consumer of risks the 

manufacturer discloses shall be a defense. 

51 
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