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I. INTRODUCTION

Since September 21, 2011, I have read news accounts and
blogs about the executions of Troy Davis in Georgia and
Lawrence Brewer in Texas.' Being actively involved in death
penalty defense and scholarship, I have struggled with the
question of whether I should be equally offended by both
executions. My gut tells me yes, but the arguments I read give
me pause. Should I not have an equal reaction to the capital
punishment dealt to each of these men? The uncertainty of Troy
Davis's guilt and the cold, intellectual way the courts turned
from his cause seems wrong. However, the speed with which I

* Associate Professor of Law, Director of Criminal Clinics (Criminal Defense
Clinic, Capital Punishment Clinic and Caprock Regional Public Defender
Clinic) at Texas Tech University School of Law; B.A. Texas Tech University
1970; J.D. The University of Houston 1973. Special thanks to my research
assistant, Zack Allen, for his intellect and patience.

1. See, e.g., Rene Lynch, Troy Davis and Lawrence Brewer: 2 Executions, 2
Reactions, NATION Now (Sept. 22, 2011, 9:17 AM), http://latimesblogs.latimes.
com/nationnow/2011/09/troy-davis-lawrence-brewer-2-executions-2-very-
different-reactions.html.
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assume the correctness of Brewer's guilt is concerning. In both
cases, it is not their guilt, whether confessed or contested, that is
bothersome. Neither the record in Davis nor in Brewer is
troubling, should a fact finder see them as a party to the murder
of their victim. Nevertheless, I must reconcile my emotional
responses to the executions of Troy Brown and Lawrence Brewer,
less I tacitly approve of Brewer's death.

As one conservative blogger said, "[U]ntil [death penalty
opponents] can explain why we shouldn't have a death penalty
when uncertainty isn't an issue-i.e., why McVeigh and Brewer
should live-they'll never win the real argument."2 So certainty
appears for some death penalty proponents to be the lynchpin by
which they claim hypocrisy in the anti-death penalty community.
Timothy McVeigh has been the poster-boy for society to address
this issue for some time, and for those same protagonists,
Lawrence Brewer was just as certainly guilty and unworthy of
anything but a death sentence.

During McVeigh's trial, his lawyers attempted to plead for a
life sentence, 3 but those efforts failed as their revolutionary
approach fell on deaf ears. 4 Because of doubt or uncertainty as to
his guilt, Troy Davis died with the empathy of many. Because
our society has lost its humanity, McVeigh and Brewer died with
the stain of hatred. We should use these opportunities to
maturely and critically analyze society's love affair with the
death penalty.

In an attempt to remove my personal bias from the
discussion, this Article begins by making separate legal

2. Jonah Goldberg, Why Death-Penalty Opponents Can't Win, NAT'L REV.
ONLINE (Sept. 23, 2011), http://www.nationalreview.com/articles/278079/why-
death-penalty-opponents-br-can-t-win-jonah-goldberg.

3. Cf. United States v. McVeigh, 153 F.3d 1166, 1205-11 (10th Cir. 1998)
(explaining how one of McVeigh's arguments on appeal was his inability to
effectively voir dire potential jurors regarding their views about automatically
imposing the death penalty on a convicted murderer).

4. Richard Burr, Litigating With Victim Impact Testimony: The
Serendipity That Has Come From Payne v. Tennessee, 88 CORNELL L. REV. 517
(2003). The new approach used in McVeigh's trial was the use of defense-
initiated victim outreach, also called defense-based survivor outreach, applying
the principles of restorative justice developed by Tammy Krause and Dr.
Howard Zehr. Id. at 527.
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arguments as to why Davis and Brewer should not have been
executed. Second, as I am challenged to argue why there should
not be a death penalty, even when certainty is not an issue, I
introduce our modern day pariah-Timothy McVeigh-into the
argument. The Article closes with why murderers such as
Lawrence Brewer and Timothy McVeigh should not have been
executed-an argument that can be extended to all convicted of
this crime, whether one is certain or uncertain of their "actual
innocence" or "actual guilt."

II. TROY DAVIS

Convicted of the shooting death of an off-duty police officer,
Troy Davis maintained his innocence, and with his last breath
said, "I'm not the one who personally killed your son, your father,
your brother. I am innocent. The incident that happened that
night is not my fault. I did not have a gun."5 As part of a longer
statement, these words made me stop and wonder. If one is
engaged in a criminal enterprise where it can be anticipated that
a death may occur, should one face the possibility of a death
sentence when the worst-case scenario happens? The degree to
which one should be held responsible is the question.

Certainly, the principle of holding one responsible for the acts
of another has a long history in our jurisprudence.6 In Texas, not
personally killing someone or not having the gun when fatal
shots are fired does not prevent a death sentence.7 Similarly, in
Georgia, party liability allows "[elvery person concerned in the

5. Troy Davis Maintains Innocence in Final Words, YAHOO! NEWS (Sept.
21, 2011), http://news.yahoo.com/troy-davis-maintains-innocence-final-words-
035511137.html.

6. See generally 21 AM. JUR. 2D Criminal Law §§ 162-80 (2008)
(discussing theories of liability).

7. TEX. PENAL CODE ANN. § 7.01(c) (West 2003 & Supp. 2010) ("All
traditional distinctions between accomplices and principals are abolished by
this section, and each party to an offense may be charged and convicted without
alleging that he acted as a principal or accomplice."); see also Goff v. State, 931
S.W.2d 537, 544 (Tex. Crim. App. 1996). Consequently, the courts use the
terms "party" and "accomplice" interchangeably. For a discussion of party
responsibility in Texas, see Patrick S. Metze, Death and Texas: The Unevolved
Model of Decency, 90 NEB. L. REV. 240 (2011).
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commission of a crime" to be "charged with and convicted of
commission of the crime."8

Most of the public furor over the execution of Troy Davis
came from the recantation of seven of the State's nine witnesses.9
Along with these witnesses, three jurors also indicated their
doubt as to Davis's guilt.10 It is the question of Davis's innocence
that is the key.

When is an accused person innocent of a crime? When does
the accused lose that innocence, and if lost, is it possible to regain
one's innocence?

The concept of the presumption of innocence finds its origins
in the laws of Sparta, Athens, and Rome, and restated in the
English Common Law development during the eighteenth and
nineteenth centuries.11 Along with this axiom is the frequent
repetition of the concept, often attributed to Blackstone, that "it
is better that ten guilty persons escape than that one innocent
suffer."12 "[T]his presumption [of innocence] is to be found in
every code of law which has reason, and religion, and humanity,
for a foundation."13 The "presumption of innocence is evidence in
favor of the accused introduced by the law in his behalf . . . ."14
Reasonable doubt "is the result of the proof, not the proof itself,
whereas the presumption of innocence is one of the instruments
of proof . .. one is a cause, the other an effect."15 "The inevitable
tendency to obscure the results of a truth, when the truth itself is

8. GA. CODE ANN. § 16-2-20 (2003); see also Smith v. State, 222 S.E.2d
308, 318 (Ga. 1976) (affirming death sentences for both a husband and wife
wherein only the husband shot and killed the victims).

9. Trymaine Lee, Troy Davis and Lawrence Brewer, A Tale of Two
Executions, HUFFINGTON POST BLAcKvoICES (Sept. 21, 2011, 4:41 P1VI),
http://www.huffingtonpost.com/2011/09/21/troy-davis-andlawrenceb n_974293
.html.

10. Bill Rankin, Troy Davis' Lawyers Tell Parole Board There's Too Much
Doubt, ATLANTA JOURNAL-CONSTITUTION (Sept. 16, 2011) http://www.ajc.com/
news/atlanta/troy-davis-lawyers-tell- 1 182615.html.

11. Coffin v. United States, 156 U.S. 432, 454-55 (1895) (quoting 2
BLACKSTONE COMMENTARIES, *358).

12. Id. at 456.
13. Id.
14. Id. at 460.
15. Id.
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forgotten or ignored, admonishes that the protection of so vital
and fundamental a principle as the presumption of innocence be
not denied" to the accused.16 The presumption is proof created by
law-an infallible, omnipresent truth. If the proof leads to a
finding of guilt beyond a reasonable doubt and the proof later
becomes suspect, then the conclusion is suspect. The initial proof
that the accused is presumed innocent cannot be rebutted except
with credible evidence.17

With the development of the English Common Law came the
implementation of safeguards to prevent abuse. The introduction
of quasi-professionals in the law-first as prosecutors and later
defense counsel-the development of rules of evidence, the
objectivity of the jury as impartial fact finder but not the
inquisitor, codes of procedure, the presence of the accused at
trial, the right to remain silent, and the right of the accused to be
represented by counsel embodied in the Sixth all transformed
western courts.18 Terms such as "beyond a reasonable doubt"
began in the late eighteenth century to be used by courts in their
instructions to their juries.19 Flowing from the presumption of

16. Id.
17. In his dissent from the denial of a petition for writ of certiorari to the

United States Court of Appeals for the Eleventh Circuit and the denial of an
application for stay of execution of the sentence of death to the United States
Supreme Court filed by Ernest John Dobbert, Jr., Justice Brennan, joined by
Justice Marshall, said, "In the face of a specific recantation of critical testimony,
a court must evaluate the recantation itself and explain what it is about that
recantation that warrants a conclusion that it is not credible evidence."
Dobbert v. Wainwright, 468 U.S. 1231, 1235-36 (1984) (Brennan, J.,
dissenting).

18. See David Lemmings, Criminal Trial Procedure in Eighteenth-Century
England: The Impact of Lawyers, 26 J. LEGAL HIST. 73 (2005).

19. Id. at 80. A search of Supreme Court cases from the nineteenth
century shows the first use of "beyond a reasonable doubt" in a quasi-criminal
case was in Chaffee & Co. v. United States, 85 U.S. 516 (1873), in an action for
penalties in fraud of the internal revenue laws. In the case of Miles v. United
States, 103 U.S. 304 (1880), an appeal of a bigamy conviction from the Territory
of Utah, the Court first quotes the modern criminal standard:

The prisoner's guilt must be established beyond reasonable
doubt. Proof beyond a reasonable doubt is such as will produce an
abiding conviction in the mind to a moral certainty that the fact exists
that is claimed to exist, so that you feel certain that it exists. A
balance of proof is not sufficient. A juror in a criminal case ought not
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innocence, these rules of persuasion and proof were given to the
fact finders as tools to aid reaching their conclusions.20

In any trial, if the proof relied upon by the fact finder in
finding guilt is not credible, then it follows that the result is
faulty. As stated in Coffin v. United States, the proof first
introduced in all trials is for the benefit of the defendant-that
he enjoys the presumption of innocence.21 If the remaining
proof-in whole or in part-is untruthful, fabricated, unreliable
or insufficient, it is thereby not credible.22 Evidence that lacks
credibility should be disregarded and the remaining evidence
considered-with evidence that the accused is presumed innocent
always being present.

This is the travesty in Troy Davis's case. Somehow our
system has decided that a finding of guilt by a fact finder is the
equivalent of hardening cement. Once it is set, it cannot be
returned to its original form of sand, gravel and water. But why
not? The law is not chemistry; it is a permanent fluid, developing
and filling the voids of unfairness created by the mason. The
accused is always innocent until the proof changes the perception
and the accused is proven to be guilty. But once that proof is
questioned, why must the accused then show his actual
innocence?23 Troy Davis was convicted using seven witnesses

to condemn unless the evidence excludes from his mind all reasonable
doubt; unless he be so convinced by the evidence, no matter what the
class of the evidence, of the defendant's guilt, that a prudent man
would feel safe to act upon that conviction in matters of the highest
concern and importance to his own dearest personal interests.

Id. at 309 (internal quotation marks omitted). Until this time, beyond a
reasonable doubt was strictly a civil standard in Supreme Court cases.

20. See Lemmings, supra note 18, at 79.
21. 156 U.S. 432, 433 (1895).
22. Black's defines credible evidence as "[elvidence that is worthy of belief;

trustworthy evidence." BLACK'S LAw DICTIONARY 636 (9th ed. 2009).
23. Following the affirmance of his conviction and death sentence and the

denial of both state and federal habeas petitions, Davis filed an application to
file a second or successive petition for writ of habeas corpus claiming, for the
first time, his "actual innocence." After a stay of execution, further briefing,
and oral argument, this application was denied by the Eleventh Circuit. In re
Davis, 565 F.3d 810 (11th Cir. 2009). See generally Schlup v. Delo, 513 U.S. 298,
324 (1995) (discussing the raising of a claim of "actual innocence" and avoiding
procedural default). For a more thorough discussion of questioning the concept
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whose credibility, either at trial or during habeas, were seriously
brought into question. The use of the word "actual" to qualify the
word "innocent" is a fiction of modern jurisprudence used to limit
access to habeas process for those deemed "actually convicted."24
One accused is not "actually innocent" and should never have to
show he is "actually innocent." An accused is first presumed
innocent. Where in our history is it left to the accused to prove
anything? And when he does, is it not then the burden of the
accuser to rebut that evidence?

It has been held that once afforded a fair trial, the convicted
loses his presumption of innocence. 25 But the convicted should be
returned to his original status-innocent-if the evidence used to
convict was untrue, fabricated, unreliable, or insufficient. To
obtain federal habeas relief, the accused must show a violation of
constitutional rights.26 But the standard of whether any rational
trier of fact could not have found the essential elements of the
crime beyond a reasonable doubt is incorrect.27 This burden
places an unrealistic and impossible burden upon the convicted
in habeas. The rule should not be any rational trier of fact but
all rational triers of fact, and once a prima facie showing is made
by the convicted, the accuser should have the burden. At the
trial level it is not the responsibility of the accused to convince all
jurors of his innocence, it is the burden of the accuser to prove to
all jurors the accused's guilt. To obtain relief through mistrial,
the accused must only convince one. This is the proper standard.
If the new evidence of the convicted's guilt is of such a nature
that it would convince one rational trier of fact that a reasonable
doubt exists, then the convicted should receive a new trial. The
presumption of innocence is a concept much more ancient than
the common law and the development of modern trial rules and
standards. This presumption is the foundation of our freedoms.
It is not lost upon conviction, but placed in suspension during the
execution of the sentence until such time as doubt can be cast on

of qualifying innocence with the term "actual," see infra, Part IV.
24. See Sawyer v. Whitley, 505 U.S. 333 (1992).
25. See Ross v. Moffitt, 417 U.S. 600, 610-11 (1974).
26. 28 U.S.C. § 2254(a) (2006).
27. Jackson v. Virginia, 443 U.S. 307, 307 (1979).
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the validity of the evidence used to convict.
That the execution of an innocent person would be a violation

of the Eighth Amendment's prohibition against cruel and
unusual punishment28 is as fundamental as the right to pursue
life, liberty and happiness. For those that complain this
procedure would create diminished reliability during the
retrials,29 this burden is a small price to pay when passing on the
accused's liberty. Had the state not proffered such testimony the
first time, the original trial would have benefited from the honest
presentation of the evidence. Justice does not suffer when the
state and the accused are offered a full and fair trial. For too
long, the appellate courts have whitewashed the improper use of
evidence by prosecutors and the trial court's tacit acquiescence.
The very integrity of the system dictates that if the state should
be found to have cheated, the accused must be offered another
trial with the state forced to use whatever truthful, reliable, and
credible evidence is available and nothing else. Otherwise, it is
best "that ten guilty persons escape than that one innocent
suffer."30 This is our history, this is our system. In my lifetime,
appellate courts all too often have used procedure and perverted
legal reasoning to uphold convictions. This must stop. Why use
this actual innocence moniker?31 If the state had to prove the
accused actually guilty then the burden of proof would be greater
than beyond a reasonable doubt.32 At least with this
"fundamental miscarriage of justice" exception the courts allow
one to attempt to prove their innocence, 33 even though it flies in

28. In re Davis, No. CV409-130, 2010 WL 3385081, at *61 (S.D. Ga. Aug.
24, 2010), appeal dismissed, Davis v. Terry, 625 F.3d 716 (11th Cir. 2010), cert.
denied, Davis v. Humphrey, 563 U.S. _, 131 S. Ct. 1788 (2011).

29. McCleskey v. Zant, 499 U.S. 467, 491 (1991).
30. Coffin v. United States, 156 U.S. 432, 456 (1895) (quoting 2

BLACKSTONE, COMMENTARIES, *358).
31. Sawyer v. Whitley, 505 U.S. 333, 335 (1992).
32. Actually guilty would imply guilt beyond all doubt, as actual innocence

requires proof of innocence beyond all doubt. Are children born actually
innocent with the burden of proving themselves so?

33. McCleskey, 499 U.S. at 502. The Court uses a cause and prejudice
analysis in procedural default cases. When a second or subsequent petition for a
writ of habeas corpus is filed, if the government identifies claims that appear
for the first time and alleges an abuse of the writ, petitioner must show cause
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the face of our traditions of burdens and standards of proof. But
the courts say that just being innocent is insufficient, there must
also be a constitutional claim to allow habeas relief.34 The Eighth
Amendment prohibition against cruel and unusual punishment
is a constitutional claim as is the protection of due process
protected by the Fifth and Fourteenth Amendments. Due process
requires the use of only truthful, reliable and sufficient evidence
to obtain a conviction. It is our tradition that "the guilt or
innocence determination in our system of criminal justice is
made 'with the high regard for truth that befits a decision
affecting the life or death of a human being."'35

Courts will only find a state's criminal process in violation of
the Fourteenth Amendment's guarantee of due process of law
where the procedure "offends some principle of justice so rooted
in the traditions and conscience of our people as to be ranked as
fundamental."36 What principle of justice is more rooted in our
traditions and conscience than the presumption of innocence, a
fact put into evidence for the accused prior to any evidence of
guilt? The grant of a new trial upon the discovery of new
evidence has long been our tradition.37 Any court or legislatively
made rule that limits the time by which an accused may
challenge his conviction because of the state's use of untruthful,
fabricated, unreliable or insufficient evidence should be
unconstitutional.38

Justice Blackmun stated in his dissent in Herrera, "I think it

for failing to raise the claim and must also show prejudice therefrom. "If
petitioner cannot show cause, the failure to raise the claim in an earlier petition
may nonetheless be excused if he or she can show that a fundamental
miscarriage of justice would result from a failure to entertain the claim." Id. at
494-95 (emphasis added).

34. Kuhlmann v. Wilson, 477 U.S. 436, 454 (1986).
35. Herrera v. Collins, 506 U.S. 390, 406 (1993) (quoting Ford v.

Wainwright, 477 U.S. 399, 411 (1986)).
36. Medina v. California, 505 U.S. 437, 446 (1992) (quoting Patterson v.

New York, 432 U.S. 197, 202 (1977)) (internal quotation marks omitted).
37. Herrera, 506 U.S. at 408 (citing Judiciary Act of 1789, ch. 20, § 17, 1

Stat. 83).
38. See id. (noting the amendment of Rule 11(3), Criminal Rules of Practice

and Procedure, codified at 18 U.S.C. § 688 (1940), to allow filing new trial
motions at any time in capital cases prior to execution).
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is crystal clear that the execution of an innocent person is 'at
odds with contemporary standards of fairness and decency."'39
Courts cannot uphold a conviction when there is a probability
that the convicted is not guilty. "[T]he full scope of the liberty
guaranteed by the Due Process Clause . . . is a rational
continuum which, broadly speaking, includes a freedom from all
substantial arbitrary impositions and purposeless restraints . . .
."40 The more restrictive Herrera standard requiring a clear and
convincing showing of innocence in an error-free trial gives way
to the probability of innocence standard when reviewing the
conviction coupled with a constitutional claim.41

This is an artificial judicial invention of standards and
distinctions where none should exist. In short, if the state
cheats, even unknowingly, the convicted has been denied an
error-free trial and has been denied his rights guaranteed by the
presumption of his innocence presented on his behalf by the law.
If the convicted should be fortunate enough to be alive when the
disputed new evidence is discovered, then an accused should be
given the opportunity to clear his name. The prior execution of a
sentence should be no bar whether the accused was convicted of a
capital or non-capital crime.

In Schlup, the convicted in a habeas proceeding must show
"more likely than not that no reasonable juror would have
convicted him in the light of the new evidence" beyond a
reasonable doubt.42 The standard should be that more likely
than not one reasonable juror would not have found him guilty
beyond a reasonable doubt. In our jurisprudence, only one juror
is required to have a reasonable doubt to afford the accused a
new trial. In a habeas proceeding, regardless of the
corresponding constitutional claim, the standard should not
change when the evidence used to convict is shown to be more
likely than not untruthful, fabricated, unreliable, or insufficient.

39. Id. at 431 (Blackmun, J., dissenting) (quoting Spaziano v. Florida, 468
U.S. 447, 465 (1984)).

40. Id. at 436 (quoting Planned Parenthood of Southeastern Pa. v. Casey,
505 U.S. 833, 848 (1992)) (internal quotation marks omitted).

41. Schlup v. Delo, 513 U.S. 298, 327 (1995).
42. Id. (emphasis added).
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These rules are the epitome of an arbitrary and capricious
application of constitutional principles and should be discarded.43

Had Troy Davis been granted a new trial, he might well have
been found guilty again, but our confidence in the jury's finding
would not be tainted by the smell of coerced and recanted
testimony. As seven of the state's nine witnesses recanted their
testimony,44 this means seven of the state's witnesses were
untruthful either at trial or during habeas and their word is
unusable at either stage. Being self-identified as untruthful,
their testimony should have been excluded from a review of the
remaining evidence and a determination of whether, more likely
than not, a reasonable juror would not have found Troy Davis
guilty beyond a reasonable doubt. In other words, is it probable
that a reasonable juror would have had a reasonable doubt of
Troy Davis's guilt when hearing only the truthful, reliable, and
credible evidence?

Upon retrial, should the prosecution have difficulty obtaining
a conviction, then in the future, the state will be more thorough
and precise in their investigation when required to offer
testimony untainted by misconduct. One would hope the
prosecutors in the Davis case were not privy to the misconduct
which led seven witnesses to later recant. Convictions should
never stand when there are serious concerns about the evidence
presented to overcome the accused's presumption of innocence.
The accused-prior to conviction-and the convicted-when
convicted upon untruthful, fabricated, unreliable or insufficient
evidence-share one common fact. The convicted is still innocent,
as he was when first accused, and should be afforded that
presumption unless convicted upon proper, truthful, reliable and
sufficient evidence. Otherwise, he should be set free. If there is
a cloud over his conviction, the Constitution and our traditions
demand the conviction be set aside.45

43. See Furman v. Georgia, 408 U.S. 238 (1972).
44. See Lee, supra note 9 and accompanying text.
45. It is obvious now that clemency is not available to one who cannot

prove himself actually innocent. To suggest, as in Herrera, that the accused
must rely on clemency is to ignore the political reality. If clemency was not
granted for Troy Davis, for whom will it be considered? See Herrera, 506 U.S. at
411-17; see also Earl Ofari Hutchinson, Why Obama Couldn't Prevent the Troy
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III. LAWRENCE BREWER

Not yet answering the conservative commentator that
demanded an explanation as to why there should not be a death
penalty when certainty of the conviction is not an issue, I now
address Lawrence Brewer.46 Troy Davis on his deathbed told the
family of slain Georgia police officer Mark MacPhail that he was
innocent and asked God to bless the souls of those who were
about to take his life and for God to have mercy on them.47
However, to most that would have supported Troy Davis,
Lawrence Brewer was an unsympathetic person who said he
would "do it all over again" with no regrets or remorse, while at
the same time claiming to be innocent.48

Supported by an ex-president, former and current members
of Congress and the Senate, a former director of the FBI, Pope
Benedict XVI,49 Archbishop Desmond Tutu, and millions
worldwide,50 the execution of Troy Davis "capped a sobering week
of death penalty debate likely to play into shifting attitudes in
the US over the ultimate sanction."51 To contrast, some said
there was no outrage over Lawrence Brewer's execution the same

Davis Execution, NEw AM. MEDIA (Sept. 23, 2011), http://newamericamedia.
org/2011/09/why-obama-couldnt-prevent-the-troy-davis-execution.php.

46. Lawrence Brewer was indicted, along with codefendants John William
King and Shawn Allen Berry, for kidnapping James Byrd, Jr., chaining him to a
pickup truck, and dragging him to his death in Jasper, Texas in 1998. See 3
Whites Indicted in Dragging Death of Black Man in Texas, CNN.cOM (July 6,
1998 11:07 pm), http://www.cnn.comfUS/9807/06/dragging.death.02/index.html.
Brewer was convicted of capital murder, sentenced to death, and executed in
Texas on September 21, 2011-the same day Troy Davis was executed in
Georgia. See Lynch, supra note 1.

47. See Troy Davis Maintains Innocence, supra note 5 and accompanying
text.

48. Goldberg, supra note 2.
49. See Vicky Eckenrode, Pope Makes Plea to Spare Life of Troy Davis,

SAVANNAHNOW.COM (July 20, 2007), http://savannahnow.com/troy-davis/2007-07-
20/pope-makes-plea-spare-life-troy-davis.

50. See Lee, supra note 9; TROY ANTHONY DAVIS, http://www.
troyanthonydavis.org (last visited Dec. 20, 2011).

51. Patrik Jonsson, Troy Davis Execution Protest Confronts Support for
Death Penalty, THE CHRISTIAN SCI. MONITOR (Sept. 24, 2011), http://www.
csmonitor.com/USA/Justice/2011/0924/Troy-Davis-execution-protest-confronts-
support-for-death-penalty.

344

CHARLESTON LAW REVIEW [Volume 6

HeinOnline  -- 6 Charleston L. Rev. 344 2011-2012



Death and Immorality

night as Troy Davis,52 and that Brewer was ignored.53 This is not
true.

Famed civil rights activist Dick Gregory said, "When do the
State qualify to kill somebody and the government qualify to kill
somebody and it's all right? . . . It's never all right to kill
somebody intentionally. There are people who kill people. They
are not the State. They are not the government. I don't pay
taxes to them."54 Gregory continued, "I just don't believe the
state should have the right to kill people . . . . If you put a man in
jail for life, that's punishment. When you start killing people,
that's revenge. It's crazy and we let our government get by with
it."55 Lawrence Brewer was convicted and executed for helping
kill James Byrd, Jr. by chaining him to the back of a pickup
truck and dragging him to his death.56 Ross Byrd, the victim's
son said, "You can't fight murder with murder. Life in prison
would have been fine. . . . Life goes on[.]"57 Betty Boatner, James
Byrd's sister said,

"My parents taught us how to forgive . . . . And so we forgave
him .... I had to forgive because if I didn't, hate would eat me
up just like it ate him up . . . . And I refuse to live the life like
that. Life is too precious to just be consumed with hate."58

52. E.g., Wiccapundit, Death Penalty Opponents, Answer This: What's
Different About These Two Cases?, RED ST. WITCH (Sept. 22, 2011, 7:46 AM),
http://redstatewitch.com/wordpress/?p=2625.

53. Brendan O'Neill, Two Men Were Executed in America Yesterday-But
Only One of Them Won the Pity of the Human-Rights Brigade, THE TELEGRAPH
(Sept. 22, 2011), http://blogs.telegraph.co.uk/news/brendanoneill2/100106437/
two-men-were-executed-in-america-yesterday-but-only-one-of-them-won-the-
pity-of-the-human-rights-brigade/.

54. Civil Rights Activist Dick Gregory Visits Jasper to Protest Execution of
James Byrd's Killer, KHOU.com (Sept. 21, 2011), http://www.khou.com/home/
well-known-civil-rights-activist-Dick-Gregory-visits-Jasper-to-protest-execution-
130285813.html (internal quotation marks omitted).

55. Brandon Scott, Brewer's Execution Draws Crowd, THE HUNTSVILLE
ITEM (Sept. 21, 2011) http://itemonline.com/local/x221224883/Brewers-exe
cution-draws-crowd (internal quotation marks omitted).

56. Lee, supra note 9 and accompanying text.
57. Id.
58. Doug Miller, James Byrd's Sister: 'I Had to Forgive', KHOU.cOM (Sept.

21, 2011), http://www.khou.com/home/James-Byrds-sister--I-had-to-forgive-130
248748.html (internal quotation marks omitted).
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Unlike Troy Davis, there was no lack of certainty as to
Brewer's involvement in Byrd's death.59 Brewer perhaps did not
understand, or was unable to admit his party involvement in
Byrd's death. It is arguable that Brewer's codefendants were
more actively involved in the act which took Byrd's life, but this
is not the question I have to raise. If uncertainty is the test,
what uncertainly could there have been in Brewer's conviction
and death sentence?

Brewer was charged under the portion of section 19.03 of the
Texas Penal Code that defines capital murder as follows: (1) "A
person commits an offense [of capital murder] if the person
commits murder as defined under Section 19.02(b)(1)"60 of the
Texas Penal Code and (2) "the person intentionally commits the
murder in the course of committing or attempting to commit
kidnapping. .. ."61 All capital murder scenarios in Texas require
either an intentional or knowing mens rea as to the murder
associated with an aggravating factor except for when a person
commits a capital murder in the course of committing or
attempting to commit certain crimes which include kidnapping.
In this case, the requisite mens rea as to the accompanying
murder is restricted to intentional acts only.62 A proper insight
into this particular Texas capital statute requires a thorough
understanding of how the capital murder statute in Texas
defines an intentional or knowing mens rea as to the requisite
murder.

In section 6.03 of the Texas Penal Code, "[a] person acts
intentionally, or with intent, with respect to the nature of his
conduct [in this case murder] or to a result of his conduct [the
intentional death of another] when it is his conscious objective or
desire to engage in the conduct or cause the result."63 By
comparison,

59. Lee, supra note 9.
60. Murder is defined in Texas as "intentionally or knowingly caus[ing] the

death of an individual." TEX. PENAL CODE ANN. § 19.02(b)(1) (West 2011).
61. Kidnapping is the intentional or knowing abduction of another person.

Id. § 20.03.
62. See id. § 19.03(a)(2).
63. Id. § 6.03(a).
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[a] person acts knowingly, or with knowledge, with respect to
the nature of his conduct or to circumstances surrounding his
conduct when he is aware of the nature of his conduct or that
the circumstances exist. A person acts knowingly, or with
knowledge, with respect to a result of his conduct when he is
aware that his conduct is reasonably certain to cause the
result.64

Consequently, Texas Penal Code section 6.03 defines three
conduct elements which may be involved in an [intentional or
knowing] offense: (1) the nature of the conduct, (2) the result of
the conduct, and (3) the circumstances surrounding the conduct.
The statutory definition of intentional culpability requires the
person accused to have the conscious objective or desire (1) to
engage in the illegal conduct (nature of conduct) or (2) to cause
the result of that conduct (result of conduct), while knowing
culpability requires the person to be aware (1) of the criminal
nature of his conduct (nature of conduct), (2) the circumstances
surrounding his criminal conduct (circumstances surrounding
conduct) or (3) that his criminal conduct is reasonably certain to
cause the result (result of conduct).6 5

In Brewer's situation, if it is shown that he and his
codefendants knowingly caused the death of Byrd, without a
conscious desire to cause the death, while committing or
attempting to commit kidnapping, a crime specifically
enumerated in section 19.03(a)(2) of the Texas Penal Code,66
Brewer cannot be guilty of capital murder, only the lesser
included offense of murder as defined in section 19.02 of the
Texas Penal Code.67 If one ties a logging chain around another to

64. Id. § 6.03(b).
65. Metze, supra note 7, at 248 (quoting Cook v. State, 884 S.W.2d 485,

491-92 & n.6 (Tex. Crim. App. 1994)); see Lugo-Lugo v. State, 650 S.W.2d 72,
85-87 (Tex. Crim. App. 1983) (en banc) (Clinton, J., concurring) (internal
quotation marks omitted) (discussing elements of conduct and definitions of the
culpable mental states of intentional, knowing, reckless, and criminal
negligence in Chapter 6 of the Texas Penal Code).

66. TEX. PENAL CODE ANN. § 19.03(a)(2) (West 2011). The underlying
crimes being: kidnapping, burglary, robbery, aggravated sexual assault, arson,
obstruction or retaliation, or terroristic threat. Id. §22.07(a)(1), (3)-(6).

67. See Kuntschik v. State, 636 S.W.2d 744, 747 (Tex. App. 1982); see also
Kinnamon v. State, 791 S.W.2d 84 (Tex. Crim. App. 1990) (en banc) (holding
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drag them behind a vehicle, certainly that person should be
aware that regarding this conduct and these circumstances, it is
reasonably certain that the action would cause the resulting
death of the one dragged. This is the textbook definition of a
knowing murder.

I did not read the transcript of the trial, but none of the
accounts I have seen indicate Brewer or his codefendants, when
they dragged Byrd behind their truck, intended to kill him, or
that it was their conscious objective or their desire to do so.
Without such testimony, Brewer and his codefendants were
guilty of murder, not capital murder. "As a 'result of conduct'
crime, murder while committing [kidnapping] must be with the
specific intent to cause the death to qualify as a capital murder
under section 19.03(a)(2), with the culpable mental state
necessary to satisfy the 'conduct elements' of the underlying
offense."68

As a party to the murder, if Brewer, under Texas Penal Code
section 7.02(b), agreed with his codefendant's to commit the
initial kidnapping, and while committing that felony his fellow
conspirator commits murder, and if Brewer should have
anticipated a murder would occur,69 then Brewer could have been
held responsible and prosecuted for capital murder.70 Ironically,
only Brewer's claim that his codefendant, Shawn Berry, slit
Byrd's throat prior to the dragging gives any credence to a charge
of murder during the course of a kidnapping.71 Billy Rowles, the
sheriff that investigated the murder said, "There was absolutely
no throat cut[.] Wasn't even scratches on the throat where a

there was no showing of intent to cause the death of the victim where the
defendant, while committing a robbery, fired a warning shot that ricocheted
into the victim), overruled on other grounds by Cook, 884 S.W.2d at 488-91, as
recognized in Roberts v. State, 273 S.W.3d 322, 329 (Tex. Crim. App. 2008).

68. Metze, supra note 7, at 250.
69. As defined in any of the nine ways set out in section 19.03, or if the

person should have anticipated a capital crime would be committed as set out in
section 22.021. This is assuming Kennedy v. Louisiana, 554 U.S. 407 (2008), has
not rendered this statute ineffectual and unconstitutional.

70. Fuller v. State, 827 S.W.2d 919, 932 (Tex. Crim. App. 1992).
71. Doug Miller, James Byrd's Killer: 'Td Do It All Over Again,' KHOU.com

(Sept. 20, 2011), http://www.khou.com/news/crime/The-Texas-murder-that-
shook-America--130176288.html.
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knife had done it."72

Also, there is the question of whether Byrd was kidnapped in
the first place. The testimony was that Byrd was seen walking
down a road that night and later was seen riding alone in the bed
of a pickup truck with three people riding in the cab.73 This
would indicate that Byrd was a willing companion. No one saw
someone sitting in the back of the truck with Byrd ostensibly
denying Byrd his freedom by acts that would qualify as restraint
with intent to prevent Byrd's liberation by secreting or holding
him in a place where he is not likely to be found or by using or
threatening to use deadly force.74 However, the Court of
Criminal Appeals, in John William King's appeal, rejected the
argument that no kidnapping occurred finding "the act of
chaining Byrd to the truck and dragging him for a mile and a
half was, by itself, a kidnapping under the law."75 But it is not
the existence or timing of a kidnapping that creates the concern
over Brewer's conviction. The intent to murder Byrd in the
commission of the kidnapping is the problem.

Brewer's exact involvement, as a party or as a primary actor,
in the kidnapping that led to Byrd's death creates no problem.
Under section 7.02(a)(2) of the Texas Penal Code, Brewer is
criminally responsible for the acts of his codefendants, upon a
showing that he "solicit[ed], encourage[d], direct[ed], aid[ed], or
attempt[ed] to aid" in the kidnapping of Byrd.76 There is little
doubt of Brewer's involvement in a kidnapping and his

72. Id. Once a victim is dead, kidnapping is no longer possible. Also, any
moving of a dead body could not possibly be kidnapping. Herrin v. State, 125
S.W.3d 436, 440 (Tex. Crim. App. 2002); see Gribble v. State, 808 S.W.2d 65, 72
n.16 (Tex. Crim. App. 1990) (plurality opinion) ("We accept for purposes of
analysis that a dead body cannot be kidnapped."). Kidnapping is "intentionally
or knowingly abduct[ing] another person." TEX. PENAL CODE ANN. § 20.03 (West
2011). A "person" is defined as an "individual." Id. § 1.07(38). Murder is
"intentionally or knowingly caus[ing] the death of an individual." Id. §
19.02(b)(1). An individual is "a human being who is alive." Id. § 1.07(26).

73. King v. State, 29 S.W.3d 556, 558 (Tex. Crim. App. 2000) (en banc).
74. See generally TEX. PENAL CODE ANN. § 20.01(2) (West 2011) (defining

"abduct").
75. King, 29 S.W.3d at 563 (footnote omitted).
76. Tucker v. State, 771 S.W.2d 523, 529 n.2 (Tex. Crim. App. 1988) (citing

TEX. PENAL CODE ANN. § 7.02(a)(2) (West 2011)).
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culpability in such an act. But despite whether Brewer acted as
a party or as a primary actor in a kidnapping, there is no
evidence that in chaining Byrd to the pickup truck-regardless of
who actually did the chaining-that the intent of that act was to
cause Byrd's murder while acting with intent to promote or assist
in the commission of the kidnapping.77 Without the proper mens
rea, Brewer is not guilty of capital murder.

Brewer, as an accomplice (party) to such a knowing murder
of Byrd, could have been convicted of the lesser included offense
of murder only if it could have been shown that his intent was to
promote or assist in the commission of the kidnapping-not the
more serious offense of capital murder.78 If it was shown that
Brewer should have been aware (knowing mens rea) that the act
of dragging Byrd behind the truck would result in Byrd's death,
but the death was not intended, then Brewer would be guilty
only of murder, not capital murder. It is the criminal mens rea of
Brewer that matters as he should have been convicted of only
those crimes for which he had the requisite mental state. 79

As an aside, there are those that believe using kidnapping as
the underlying crime as an aggravating circumstance to increase
a murder to a capital felony may be over-broad in violation of the
Eighth Amendment.80 As restraint can be shown with the
slightest of movement or temporary confinement,81 virtually
every murder involves some restraint of the victim's movements.
An argument can be made that using kidnapping as an

77. Id. (explaining the legal standard in Texas for criminal liability
stemming from acts of another).

78. See Vanderbilt v. Collins, 994 F.2d 189, 195 (5th Cir. 1993); see also
Beck v. Alabama, 447 U.S. 625, 637 (1980); cf. Cordova v. Lynaugh, 838 F.2d
764, 767 (5th Cir. 1988) ("Beck stands for the proposition that 'the jury [in a
capital case] must be permitted to consider a verdict of guilt of a noncapital
offense in every case in which the evidence would have supported such a
verdict."' (alteration in original) (citation omitted) (internal quotation marks
omitted)).

79. See Ex parte Thompson, 179 S.W.3d 549, 554 (Tex. Crim. App. 2005)
("What matters under Section 7.02(a) is the criminal mens rea of each
accomplice; each may be convicted only of those crimes for which he had the
requisite mental state.").

80. See Brimage v. State, 918 S.W.2d 466, 490 (Tex. Crim. App. 1996) (en
banc) (Miller, J., concurring in part and dissenting in part).

81. Hines v. State, 75 S.W.3d 444, 447 (Tex. Crim. App. 2002).

350

[Volume 6

HeinOnline  -- 6 Charleston L. Rev. 350 2011-2012



2012]

aggravating circumstance hardly narrows the class of murderers
who are eligible for capital punishment as contemplated by Jurek
v. Texas.82

Legal arguments can be made for why Troy Davis and
Lawrence Brewer should not have been executed. With the
complicated nature of capital murder in most jurisdictions,
especially in Texas, seldom is such an argument unavailable.83
But the ease by which these and other legal arguments were
passed over by the courts makes one wonder to what extent other
considerations factored into the decisions to allow the execution
of these two men. The uncertainty of Troy Davis's guilt played
heavily in the outcry preceding his execution, but ultimately
failed to secure a punishment less than death. The certainty of
Lawrence Brewer's guilt was of little concern except to Brewer.
Few thought Brewer or Davis were actually innocent of
wrongdoing. There are other arguments that can be made to
address the many dynamics at play. Our society cannot ignore
the innocent, the financial cost, or the immorality of the death
penalty any longer. It is within these three foci that an
argument can be made to abolish the death penalty, even when
guilt and culpability is certain and at its most evil.

IV. THE INNOCENT

Despite the protests of some, 84 there is little doubt that we
have executed innocent people. If not Troy Davis, "[g]iven the
number of exonerations in recent years, including many off death

82. Cf. 428 U.S. 262, 268, 270 (1976) (discussing the Texas legislature
narrowing the scope of its laws relating to capital punishment); see, e.g.,
Brimage, 918 S.W.2d at 490 (Miller, J., concurring in part and dissenting in
part); cf. Jurek v. Texas, 428 U.S. 262, 268, 270 (1976) (discussing the Texas
legislature narrowing the scope of its laws relating to capital punishment).

83. Metze, supra note 7, at 310, 313. In my article I argue Texas's
statutes-which now include 146 ways to commit a capital felony-fail to
provide an effective mechanism for narrowing those who are death-eligible as
required by Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam).

84. See Kansas v. Marsh, 548 U.S. 163, 188 (2006) (Scalia, J., concurring)
(making the now infamous remark that if just one case of executing an innocent
person had occurred, "the innocent's name would be shouted from the rooftops
by the abolition lobby").
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row, it seems highly improbable that there has not been at least
one innocent person executed . . . ."85

Apart from the common charge, grounded upon the recognition
of human fallibility, that the punishment of death must
inevitably be inflicted upon innocent men, we know that death
has been the lot of men whose convictions were
unconstitutionally secured in view of later, retroactively
applied, holdings of this Court. The punishment itself may
have been unconstitutionally inflicted, yet the finality of death
precludes relief. An executed person has indeed "lost the right
to have rights." As one 19th century proponent of punishing
criminals by death declared, "When a man is hung, there is an
end of our relations with him. His execution is a way of saying,
'You are not fit for this world, take your chance elsewhere."' 86

Despite the protestations of some,87 courts have made it clear
that the execution of the innocent goes afoul of our Constitution.
The Supreme Court has stated that a "truly persuasive
demonstration of 'actual innocence' [in a capital case] . . . would
render the execution of a defendant unconstitutional . . . ."88

Further, in transferring the writ of habeas corpus of Troy Davis
to the district court for hearing and determination, Justice
Stevens said, it 'would be an atrocious violation of our
Constitution and the principles upon which it is based' to execute

85. Metze, supra note 7, at 326; see also id. at 326 n.518 (citing Daniel B.
Wood, Ronnie Lee Gardner: Is Utah Firing Squad a More Humane Execution?,
THE CHRISTIAN ScI. MONITOR (June 17, 2010), http://www.csmonitor.com/USA/
Justice/2010/0617/Ronnie-Lee-Gardner-Is-Utah-firing-squad-a-more-humane-
execution (placing the number of death row inmates exonerated in recent years
at 250)).

86. Furman, 408 U.S. at 290 (Brennan, J., concurring) (citations omitted)
87. Justice Scalia, joined by Justice Thomas, dissenting from the Court

transferring Troy Davis's habeas application to the district court, famously said,
This Court has never held that the Constitution forbids the execution
of a convicted defendant who has had a full and fair trial but is later
able to convince a habeas court that he is 'actually' innocent. Quite to
the contrary, we have repeatedly left that question unresolved, while
expressing considerable doubt that any claim based on alleged 'actual
innocence' is constitutionally cognizable.

In re Davis, 557 U.S. _, _, 130 S. Ct. 1, 2 (2009) (Scalia, J., dissenting).
88. Herrera v. Collins, 506 U.S. 390, 417 (1993).
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an innocent person."89 Justice Stevens continues, the
Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA)90 "is arguably unconstitutional to the extent it bars
relief for a death row inmate who has established his
innocence."91 "Nothing could be . . . more shocking to the
conscience than to execute a person who is actually innocent."92

The adjective "actual" in relation to the word "innocent" first
appears in the twentieth century in Supreme Court
jurisprudence in 1969, in Kaufman v. United States.93 It is
almost a decade later, in Lakeside v. Oregon before the next
reference to this odd pairing of words.94 Both of these cases were
appeals of criminal convictions-the first for armed robbery and
the other for escape. 95 It is no coincidence that from 1986 to the
present, all but four of the thirty-nine cases that use the word
pairing "actual" and "innocent," in whatever form, do it in
relation to either a habeas corpus or death penalty issue.96 The

89. In re Davis, 557 U.S at , 130 S. Ct. at 2 (Stevens, J., concurring)
(quoting In re Davis, 565 F.3d 810, 830 (11th Cir. 2009) (Barkett, J.,
dissenting)).

90. Antiterrorism & Effective Death Penalty Act of 1996, 28 U.S.C. §
2254(d)(1) (2006).

91. In re Davis, 557 U.S. at _, 130 S. Ct. at 2 (Stevens, J., concurring).
92. Herrera, 506 U.S. at 430 (Blackmun, J., dissenting) (citing Rochin v.

California, 342 U.S. 165, 172 (1952)).
93. 394 U.S. 217, 237 (1969).
94. 435 U.S. 333, 342-43 (1978) (Stevens, J., dissenting). Oddly it is

Justice Stevens in this dissent who first uses the "actual innocence" moniker in
modern case law. He says,

[t]he presumption of innocence and the protections afforded by the
Due Process Clause impose a significant cost on the prosecutor who
must prove the defendant's guilt beyond a reasonable doubt without
the aid of his testimony. That cost is justified by the paramount
importance of protecting a small minority of accused persons-those
who are actually innocent-from wrongful conviction.

Id.
95. Lakeside, 435 U.S. at 334; Kaufman, 394 U.S. at 219.
96. See Walker v. Martin, 562 U.S. at _, 131 S.Ct. 1120, 1128 (2011); In

re Davis, 557 U.S. at _, 130 S. Ct. at 2 (Scalia, J., dissenting); Kansas v.
Marsh, 548 U.S. 163, 188 (2006) (Scalia, J., concurring); House v. Bell, 547 U.S.
518, 522 (2006); Gonzalez v. Crosby, 545 U.S. 524, 530 (2005); Pace v.
DiGuglielmo, 544 U.S. 408, 425 (2005) (Stevens, J., dissenting); Dretke v.
Haley, 541 U.S. 386, 388-89 (2004); Lee v. Kemna, 534 U.S. 362, 374 n.7 (2002);
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Supreme Court created the status of actual innocence as a
method of limiting access to the appellate courts of the convicted
while supporting unconstitutional overreaching by Congress.

Courts have obviously created their own definition of
innocence: a modern higher form of neo-innocence. It is curious
that one can be actually innocent-like being actually pregnant
or actually dead. Often, the accused can be barely innocent or
somewhat innocent, overwhelmingly innocent or mostly innocent
too. What an intellectual embarrassment that we qualify
innocence, the first state of humankind. We should never put
procedure before liberty. Higher authority than our Constitution
forbids the state from executing the innocent. But to some, more
than an appeal to the wrongfulness of executing the innocent is
the sheer financial burden this process costs. Those who support
the death penalty in its current form traditionally oppose
wasteful governmental spending and would favor a more
pragmatic, economically sound-yes conservative-form of
justice.

Bagley v. Byrd, 534 U.S. 1301, 1301-02 (2001); Lackawanna Cnty. Dist. Att'y v.
Coss, 532 U.S. 394, 405 (2001); O'Sullivan v. Boerckel, 526 U.S. 838, 841 (1999);
Bousley v. United States, 523 U.S. 614, 622-24 (1998); Calderon v. Thompson,
523 U.S. 538, 547 (1998); O'Dell v. Netherland, 521 U.S. 151, 155 (1997); O'Dell
v. Netherland, 519 U.S. 1050, 1050 (1996); Schlup v. Delo, 513 U.S. 298, 301
(1995); Jacobs v. Scott, 513 U.S. 1067, 1069 (1995) (Stevens, J., dissenting);
Callins v. Collins, 510 U.S. 1141, 1158 (1994) (Blackmun, J., dissenting); Delo v.
Blair, 509 U.S. 823, 824-25 (1993) (Blackmun, J., dissenting); Withrow v.
Williams, 507 U.S. 680, 700 (O'Connor, J., concurring in part and dissenting in
part) (1993); Brecht v. Abrahamson, 507 U.S. 619, 652 (O'Connor, J.,
dissenting) (1993); Herrera, 506 U.S. at 393 (1993); Sawyer v. Whitley, 505 U.S.
333, 335-36 (1992); Coleman v. Thompson, 504 U.S. 188, 188 (1992) (per
curiam); Coleman v. Thompson, 501 U.S. 722, 748 (1991); Sawyer v. Smith, 497
U.S. 227, 256 (1990) (Marshall, J., dissenting); Dugger v. Adams, 489 U.S. 401,
410 n.6 (1989); Harris v. Reed, 489 U.S. 255, 271 (1989) (Kennedy, J.,
dissenting); Teague v. Lane, 489 U.S. 288, 313 (1989); Kimmelman v. Morrison,
477 U.S. 365, 380 (1986); Kuhlmann v. Wilson, 477 U.S. 436, 454 (1986);
Murray v. Carrier, 477 U.S. 478, 496-97 (1986); Smith v. Murray, 477 U.S. 527,
537 (1986); Stewart v. Wainwright, 478 U.S. 1050, 1052 (1986) (Stevens, J.,
dissenting).
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V. THE FINANCIAL COST

Twenty years ago it cost three times as much money to house
an inmate in a single cell at the highest security level for forty
years as it did to prosecute a trial and appeal a capital case.97

With the emphasis in recent years on the growing unavailability
of public funds for all purposes, the financial cost of this
continued experiment is finally recognized as a problem.98 It is
well-recognized that the cost of maintaining a death row is a
financial drain upon society and public opinion is turning against
it.99 News reports predict that California alone would save $1
billion over the next five years by eliminating its death penalty.
Each execution in California cost the taxpayers of that state $250
million-in Florida, $24 million per execution.100 According to
one study, North Carolina would save $11 million a year on
criminal justice costs if they had no death penalty.o1 Other
states such as Maryland, Colorado, Kansas, Nebraska, New
Hampshire, Montana, and New Mexico in recent years all
discussed the abolition of the death penalty as a realistic
alternative to the high costs of such prosecutions.102 Justice John
Paul Stevens, in reviewing Professor David Garland's book
Peculiar Institution: America's Death Penalty in an Age of
Abolition, discusses the classes of people affected by capital
crimes-victims, survivors, judicial participants, the general
public, and the condemned.103 Justice Stevens labels the costs on

97. Metze, supra note 7, at 327 n.523.
98. Editorial, High Cost of Death Row, N.Y. TIMES, Sept. 28, 2009, at A22,

available at http://www.nytimes.com/2009/09/28/opinion/28mon3.html.
99. Id.

100. Mary Kate Cary, The Conservative Case Against the Death Penalty:
Exonerations and Cost Outweigh the Benefits of Capital Punishment, U.S. NEWS
& WORLD REP. (Mar. 30, 2011), http://www.usnews.com/opinion/articles/2011/
03/30/the-conservative-case-against-the-death-penalty.

101. Philip J. Cook, Potential Savings from Abolition of the Death Penalty in
North Carolina, 11 AM. L. & EcoN. REV. 498, 499 (2009).

102. Ian Urbina, Citing Cost, States Consider End to Death Penalty, N.Y.
TIMES, Feb. 25, 2009, Al, available at http://www.nytimes.com/2009/02/
25/us/25death.html.

103. John Paul Stevens, On the Death Sentence, N.Y. REV. BOOKS (Dec.
23, 2010), http://www.nybooks.com/articles/archives/2010/dec/23/death-sentence
(reviewing DAVID GARLAND, PECULIAR INSTITUTION: AMERICA'S DEATH PENALTY IN
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the judicial system "monumental," quoting Professor Garland
that the financial cost of capital cases is double the cost of
noncapital murder cases. 104  Justice Stevens quoted Justice
White saying, "the death penalty represents 'the pointless and
needless extinction of life with only marginal contributions to any
discernible social or public purposes."'105 Such social and public
purposes are reflected in our public policy which is the outward
expression of the morality of our society.

VI. IMMORALITY

Whether it is the reference to morality in the statutes 106 or in
the case law,107 the morality of the death penalty and the role of
morality in Constitutional interpretations has always been a
prime consideration. For example, "the Due Process Clause
embodies a system of rights based on moral principles so deeply

AN AGE OF ABOLITION (2010)).
104. Id.
105. Id.
106. See, e.g., TEX. CODE CRIM. PROC. ANN. art. 37.071 (West 2006) (defining

the second special issue in punishment using the defendant's personal moral
culpability as one of the guide posts for the jury to consider in evaluating
whether to give life rather than death). That article states, to wit:

Whether, taking into consideration all of the evidence, including
the circumstances of the offense, the defendant's character and
background, and the personal moral culpability of the defendant,
there is a sufficient mitigating circumstance or circumstances to
warrant that a sentence of life imprisonment without parole rather
than a death sentence be imposed.

Id. § 2(e)(1) (emphasis added). See also id. § (f)(4) ("The court shall charge the
jury that in answering the issue submitted under Subsection (e) of this article,
the jury . . . (4) shall consider mitigating evidence to be evidence that a juror
might regard as reducing the defendant's moral blameworthiness.") (emphasis
added).

107. In determining whether a punishment is cruel and unusual, courts
must look to "the evolving standards of decency that mark the progress of a
maturing society." Trop v. Dulles, 356 U.S. 86, 101 (1958). "This is because
'[t]he standard of extreme cruelty is not merely descriptive, but necessarily
embodies a moral judgment. The standard itself remains the same, but its
applicability must change as the basic mores of society change."' Kennedy v.
Louisiana, 554 U.S. 407, 419, 128 S. Ct. 2641, 2649 (2008) (emphasis added)
(quoting Furman v. Georgia, 408 U.S. 238, 382 (1972) (Burger, C.J.,
dissenting)).
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embedded in the traditions and feelings of our people as to be
deemed fundamental to a civilized society as conceived by our
whole history."108 Frequently, the "battle [over the propriety of
the death penalty] has been waged on moral grounds."109 Justice
Brennan felt it was "doubtful" that the death penalty
"strengthen[s] the community's moral code" and if it has any
effect at all, "it more likely tends to lower our respect for life and
brutalize our values."11o During the modern era of death penalty
jurisprudence, the courts looked at the "moral consensus" on the
death penalty in the determination of its constitutionality,111 and
mitigating circumstances could be "considered as extenuating or
reducing the degree of moral culpability or punishment."12 To be
constitutional, the application of the death penalty had to be
"tailored to [the defendant's] personal responsibility and moral

guilt."113
Early in his career, Justice John Paul Stevens recognized

that the death penalty was "qualitatively and morally different
from any other penalty . . . ."114 For others on the Supreme
Court, the concept lost its viability much earlier in their career.
Justice Thurgood Marshall, speaking from a particularly
poignant viewpoint, called the death penalty "morally
unacceptable.",15 Justice Blackmun, over a decade later said, "I
feel morally and intellectually obligated simply to concede that
the death penalty experiment has failed."116 Others on the Court
used morality as an adjective to characterize others' opposition to
their position. Justice O'Connor labeled the majority's
rationalization in Roper v. Simmons for a prohibition on the

108. Solesbee v. Balkcom, 339 U.S. 9, 16 (1950) (Frankfurter, J., dissenting)
(emphasis added).

109. Furman, 408 U.S. at 296 (Brennan, J., concurring) (emphasis added).
110. Id. at 303 (emphasis added).
111. Gregg v. Georgia, 428 U.S. 153, 186-87 (1976) (emphasis added).
112. Coker v. Georgia, 433 U.S. 584, 590-91 (1977) (emphasis added)

(internal quotation marks omitted).
113. Enmund v. Florida, 458 U.S. 782, 801 (1982) (emphasis added).
114. Sawyer v. Whitley, 505 U.S. 333, 361 (1992) (Stevens, J., concurring in

the judgment).
115. Furman, 408 U.S. at 360 (Marshall, J., concurring).
116. Callins v. Collins, 510 U.S. 1141, 1145 (1994) (Blackmun, J.,

dissenting).
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execution of those who commit a capital murder prior to age
eighteen as a "moral proportionality argument."117 And in
dissenting from the prohibition on the execution of the
intellectually disabled, Justice Scalia said the majority's opinion
was a "moral consensus that all mental retardation renders the
death penalty inappropriate for all crimes . . . ."118 Morality has
played an important, ever present role in defining, limiting, and
characterizing views on the constitutionality and applicability of
the death penalty.

Morality is deeply rooted in the religious history of a people
and interwoven in its social organizations.119 Ironically, in a
country that boasts the removal of religious considerations from
public policy and political action, morality seems to be a
reoccurring theme in death penalty jurisprudence. The role of
religion in this debate-by defining what is moral-sets the
compass that guides our way.

Professor Thomas C. Berg argues that the religious,
conservative proponents of the death penalty in this country will
not be swayed from their support of capital punishment with an
appeal to the immorality of the death penalty alone.120 He
believes they will be more influenced by the execution of innocent
people, the failings of ineffective assistance of capital defense
lawyers, and arbitrary or racial disparities.121 But most
important to this segment of our population is the theological
theme of redemption through divine mercy and grace. 122

Prematurely ending a convicted person's life through execution
shortens the opportunity for remorse and rehabilitation.123 As
this group measures morality by a strict interpretation of Biblical

117. Roper v. Simmons, 543 U.S. 551, 604 (2005) (O'Connor, J., dissenting).
118. Atkins v. Virginia, 536 U.S. 304, 354 (2002) (Scalia, J., dissenting).
119. See David C. Lahti, The Correlated History of Social Organization,

Morality, and Religion, in THE BIOLOGICAL EVOLUTION OF RELIGIOUS MIND AND
BEHAVIOR 67 (Eckart Voland & Wulf Schiefenhovel eds., 2009), available at
http://qcpages.qc.edu/Biology/LahtilPublications/LahtiEvolRelig09.pdf.

120. Thomas C. Berg, Religious Conservatives and the Death Penalty, 9 WM.
& MARY BILL RTS. J. 31, 56 (2000).

121. Id. at 51.
122. Id. at 52-53.
123. Id. at 53.
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verse, perhaps evangelical Bible references are not the best way
to explain the immorality of capital punishment as out-of-context
Bible verses often are interpreted many different ways. But
conservative Americans have a strong common sense when
confronted with right and wrong. The unfairness of executing an
innocent person, the arbitrary way in which some are singled out
for prosecution, or the monumental financial burden upon society
created by the death penalty all play strongly within the
conservative religious right. These people believe in the basic
goodness of the human spirit and the opportunity for one that
has transgressed to return from a life misspent. I disagree with
Professor Berg only to the extent that I believe their morality
and basic beliefs of right and wrong will eventually move them to
understand.124

The Catholic Church, historically a proponent of capital
punishment to enforce morality and dogma,125 has recognized
during this century "the value and inviolability of human life,"126
including the lives of "criminals and unjust aggressors."127
"When the Church declares that unconditional respect for the
right to life of every innocent person-from conception to natural

124. At many times, political conservatives have discussed the folly of the
death penalty system. See, e.g., George F. Will, Reason and Death, WASH. POST,
Oct. 30, 2003, at A23; Robertson Backs Death Penalty Moratorium, N.Y. TIMES
(Apr. 9, 2000), http://www.nytimes.com/2000/04/09/us/robertson-backs-death-
penalty-moratorium.html (calling for a moratorium on executions); Bob Barr,
Nominee's Death Penalty Views Being Distorted, BARR CODE (Apr. 12, 2010, 6:00
AM), http://blogs.ajc.com/bob-barr-blog/2010/04/12/nominees-death-penalty-
views-being-distorted (insisting on robust safeguards); Cary, supra note 100
(pushing for the abolition of the death penalty altogether).

125. See Berg, supra note 120, at 40.
126. Id. at 41-42.

The present Encyclical, the fruit of the cooperation of the Episcopate
of every country of the world, is therefore meant to be a precise and
vigorous reaffirmation of the value of human life and its inviolability,
and at the same time a pressing appeal addressed to each and every
person, in the name of God: respect, protect, love and serve life, every
human life!

POPE JOHN PAUL II, EVANGELIUM VITAE para. 5 (1995), available at http://www.
vatican.va/holyjather/johnpauliiencyclicals/documents/hf.jp-
iienc_25031995_evangelium-vitaeen.html.

127. POPE JOHN PAUL II, supra note 126, para. 57.
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death-is one of the pillars on which every civil society stands,
she 'wants simply to promote a human State."'128 The teachings

of the Catholic Church are to "respect, protect, love and serve life,
every human life!"129

The sacredness of life gives rise to its inviolability, written
from the beginning in man's heart, in his conscience. The
question: "What have you done?" (Gen 4:10), which God
addresses to Cain after he has killed his brother Abel,
interprets the experience of every person: in the depths of his
conscience, man is always reminded of the inviolability of life-
his own life and that of others-as something which does not
belong to him, because it is the property and gift of God the
Creator and Father.

The commandment regarding the inviolability of human
life reverberates at the heart of the "ten words" in the covenant
of Sinai (cf. Ex 34:28). In the first place that commandment
prohibits murder: "You shall not kill" (Ex 20:13); "do not slay
the innocent and righteous" (Ex 23:7). But, as is brought out in
Israel's later legislation, it also prohibits all personal injury
inflicted on another (cf. Ex 21:12-27). Of course we must
recognize that in the Old Testament this sense of the value of
life, though already quite marked, does not yet reach the
refinement found in the Sermon on the Mount. This is
apparent in some aspects of the current penal legislation,
which provided for severe forms of corporal punishment and
even the death penalty. But the overall message, which the
New Testament will bring to perfection, is a forceful appeal for
respect for the inviolability of physical life and the integrity of
the person. It culminates in the positive commandment which
obliges us to be responsible for our neighbour as for ourselves:
"You shall love your neighbour as yourself' (Lev 19:18).130

In effect, the absolute inviolability of innocent human life
is a moral truth clearly taught by Sacred Scripture, constantly
upheld in the Church's Tradition and consistently proposed by
her Magisterium. This consistent teaching is the evident result

128. Id. at para. 101.
129. Id. at para. 5.
130. Id. at para. 40.
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of that "supernatural sense of the faith" which, inspired and
sustained by the Holy Spirit, safeguards the People of God
from error when "it shows universal agreement in matters of
faith and morals".131

If those of the Catholic faith would understand their power in
this debate, the death penalty would find a quick end. Catholics
comprise twenty-one percent of the population of the United
States-four times larger than the Southern Baptists, the largest
Protestant group-thus two of every ten persons on a capital
venire panel are Catholic.132 Whereas those who favor the death
penalty treat the jury selection process as an audition-saying
the most incredible things to secure a place on the jury-
Catholics almost always profess their faith and the doctrine of
that faith leading to their quick exit. Proponents of the death
penalty find it quite easy to misrepresent their true beliefs to
secure a seat on a capital jury. Should those of the Catholic
faith, develop the ability to also misrepresent their beliefs for the
same purpose, there would never be another death sentence
given by a unanimous jury. 133

131. Id. at para. 57 (emphasis added).
132. The U.S. population in 2010 was 308,745,538. U.S. CENSUS BUREAU,

STATE & COUNTY QUICKFACTS, http://quickfacts.census.gov/qfd/states/
00000.html (last revised Oct. 13, 2011). The Catholic Church has 65 million
adherents, while the Southern Baptists have 16 million adherents. Paul Sullins,
A Little Knowledge of the Catholic Church, 40 SOCIETY 20, 22 (2003).

133. By what authority would I dare imply that those of the Catholic faith
can misrepresent their beliefs to secure a place on a capital jury? Certainly it
would be unethical for me to do so as their lawyer. See TEX. DISCIPLINARY RULES
OF PROF'L CONDUCT R. 3.03, available at http://www.texasbar.com/AMI
Template.cfm?Section=GrievanceInfo andEthicsHelpline&Template=/CM/C
ontentDisplay.cfm&ContentFilelD=96. But it is not unethical for me to remind
those of the Catholic faith of their duty to defend human life.

Catholics believe one can never change the "nature of a lie rendering it
a good action." Doug McManaman, The Virtue of Justice, CATH. EDuc. RES. CTR.,
http://www.catholiceducation.org/articles/educationled0285.html (last visited
Dec. 22, 2011). There is a "moral debt" to truthfulness. Id. However, there are
circumstances where one has a duty to withhold information from another. This
doctrine is called "mental reservation." Id.

In an article on lying and whether a Catholic should equivocate in
telling the truth, the author quotes Note G of Blessed John Henry Cardinal
Newman's Apologia Pro Vita Sua. Cardinal Newman speaks to mental
reservation:
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"If a man has used a reservation (restrictione non pure mentali)
without a grave cause, he has sinned gravely . . .. Under the name of
mental reservation theologians authorize many lies, when there is for
them a grave reason and proportionate . . . ." St. Alfonso, in another
Treatise, quotes St. Thomas to the effect, that if from one cause two
immediate effects follow, and, if the good effect of that cause is equal
in value to the bad effect (bonus cequivalet malo), then nothing
hinders the speaker's intending the good and only permitting the evil.
From which it will follow that, since the evil to society from lying is
very great, the just cause which is to make it allowable, must be very
great also.

Donald R. McClarey, Cardinal Newman on Lying and Equivocation, AM. CATH.
(Feb. 27, 2011), http://the-american-catholic.com/2011/02/27/cardinal-newman-
on-lying-and-equivation.

In the Catechism of the Catholic Church the Fifth Commandment "You
shall not kill," is the following:

Assuming that the guilty party's identity and responsibility have
been fully determined, the traditional teaching of the Church does not
exclude recourse to the death penalty, if this is the only possible way
of effectively defending human lives against the unjust aggressor.

If, however, non-lethal means are sufficient to defend and protect
people's safety from the aggressor, authority will limit itself to such
means, as these are more in keeping with the concrete conditions of
the common good and more in conformity to the dignity of the human
person.

Today, in fact, as a consequence of the possibilities which the
state has for effectively preventing crime, by rendering one who has
committed an offense incapable of doing harm-without definitely
taking away from him the possibility of redeeming himself-the cases
in which the execution of the offender is an absolute necessity "are
very rare, if not practically nonexistent."

Those who renounce violence and bloodshed and, in order to
safeguard human rights, make use of those means of defense available
to the weakest, bear witness to evangelical charity, provided they do
so without harming the rights and obligations of other men and
societies. They bear legitimate witness to the gravity of the physical
and moral risks of recourse to violence, with all its destruction and
death.

CATECHISM OF THE CATHOLIC CHURCH, PART THREE: LIFE IN CHRIST, SECTION
Two: THE TEN COMMANDMENTS, CHAPTER Two: "YOU SHALL LOVE YOUR
NEIGHBOR AS YOURSELF," ARTICLE 5, available at http://www.seborromeo.
org/ccc/p3s2c2a5.htm#2267 (last visited Dec. 22, 2011).

So it is the Catholic teaching that gives the "grave cause" by which
mental reservations may be used when one is confronted with their opinions on

362

HeinOnline  -- 6 Charleston L. Rev. 362 2011-2012



the death penalty. As the requirements of the Catholic faith and our law
dictate, it is the State's duty in a capital trial to show that only lethal means
are available to protect people's safety before a Catholic can consider
acquiescence to the death penalty.

Without themselves harming "men or society," Catholics must use
available means to defend the weak, promote charity, and renounce violence
and bloodshed, being always mindful of the "moral risks" of violence, and its
"destruction and death." By the use of mental reservation, the Catholic has a
duty to withhold information during the jury selection process in a capital trial
but only upon a grave cause-that grave cause being the exercise of the death
penalty when other means of protecting society are available (i.e. incarceration).

By unnecessarily excluding themselves from the jury selection process
those of the Catholic faith permit a jury to exercise the ultimate punishment
upon one found guilty of a capital crime without proof of the necessary
safeguard of their faith-that no other means of protecting society are
available. The doctrine of mental reservation permits a Catholic to withhold a
full explanation of Catholic doctrine and their beliefs to better ensure the
participation of the faith in the ultimate decision of life or death.

For a Catholic, there could be no greater cause than to prevent the
wrongful killing of a human being whose opportunity for redemption would be
artificially, prematurely terminated through that death. Only when the death
penalty is the "only possible way" of defending human lives would its use be
defendable in Catholic teaching and it is clear Catholics may withhold this
information to serve the greater good.
In the interest of maintaining human dignity and in keeping the common good,
the use of "non-lethal" means must always be used. By the use of incarceration
and modern correction techniques, the state can always render the guilty party
incapable of rendering further harm without taking away the possibility of that
person redeeming himself; life in prison without the possibility of parole would
almost always ensure a natural death. It is the state's duty to show its inability
to prevent further harm before the "very rare" possibility of an execution can be
justified under Catholic teaching. It is the Catholic's duty to be present on a
jury that makes this decision to insure the death penalty is a "very rare"
occurrence and to insure its use is in conformity with the teachings of their
faith.

Consistency in the abhorrence of violence is the hallmark of the
Church's teaching on the death penalty. In the Culture of Life and the
Death Penalty the U.S. Bishops also point to the fact that state-
sanctioned killing diminishes us all, the application of capital
punishment is flawed and inconsistent, and that the state has other
ways of punishing criminals. They especially call for compassion and
care for the victims and families of the terrible crimes and evil that
leads society to use the death penalty.

"In Catholic teaching the state has the recourse to impose the
death penalty upon criminals convicted of heinous crimes if this
ultimate sanction is the only available means to protect society from a
grave threat to human life," say the Bishops. "However, this right
should not be exercised when other ways are available to punish
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VII. TIMOTHY MCVEIGH

The worst terrorist bombing in U.S. history occurred when
the Alfred P. Murrah Federal Building in Oklahoma City was
bombed on April 19, 1995, killing 168 people.134 As a result, 683
people injured.135 The most heinous example of one accused of a
capital crime in the United States, where the certainty of his
guilt was not an issue, must be in the trial of Timothy McVeigh
for this crime.136 Although it took McVeigh's jury four days to
deliberate his guilt, few who remember this trial harbor any
reasonable doubt as to McVeigh's participation in the Oklahoma
City bombing. 137

Just as in the case of Lawrence Brewer, morality had to drive
any objection to the capital punishment sentence of McVeigh.
Although I have made a legal argument above for the
inappropriateness of Brewer's execution, this was done to remove
his unsympathetic nature from the argument. When one
considers the nature of Brewer's character, only an appeal to the
fundamental foundations of a society could possibly support an
argument for a life punishment. On the other hand, as his
motivation to commit his most heinous crime, McVeigh operated
from a love of country-albeit misguided by most standards.138

criminals and to protect society that are more respectful of human
life."

Pope John Paul II said that while the death penalty can be
justified (and is, therefore, not an intrinsic evil), such cases in the
modern world are rare, "if not, practically non-existent."

The Right to Life and Dignity of the Human Person, CAL. CATH. CONF.,
http://www.cacatholic.org/index.php/teaching/catholic-social-teaching/themes/
183-the-right-to-life-and-dignity-of-the-human-person.html (last visited Dec. 27,
2011).

134. United States v. McVeigh, 153 F.3d 1166, 1176 (10th Cir. 1998). But
see SHERYLL SHARIAT ET AL., OKLA. DEP'T OF HEALTH, OKLAHOMA CITY BOMBING
INJURIES (1998), available at http://web.archive.org/web/20080110063748/
http://www.health.state.ok.us/PROGRAM/injury/Summary/bomb/OKCbomb.ht
ml (reporting 167 people were killed).

135. SHARIAT ET AL., supra note 134.
136. See McVeigh, 153 F.3d 1166.
137. Id. at 1179.
138. Stephen Jones & Jennifer Gideon, United States v. McVeigh:

Defending The "Most Hated Man in America," 51 OKLA. L. REV. 617, 645 (1998)
("McVeigh's political views, while in many cases extreme, were no different than
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However, despite their crimes, Brewer and McVeigh should still
receive the most vigorous and thoughtful defense. In the
evolution of our mature society, an argument for a life can be
made for the lives of Brewer and McVeigh.

After all, it is the outcast nature of McVeigh and Brewer that
provides the reason for mercy. It is cruel and unusual for a
society with our history of civil liberties and freedom to apply any
penalty "selectively to [those] whose numbers are few, who are
outcasts of society, and who are unpopular, but whom society is
willing to see suffer . . . ."139 Our history of retributive
punishment lends itself perfectly to overreaction toward
the unsympathetic accused. Justice Douglas warns that our
tendency to justify the suffering of the outcast runs afoul of our
prohibition against unconstitutional punishments and smacks of
vengeance as our courts do not see vengeance as justifiable in our
retributive system.140 Vengeance panders to the fears of the
public and, in particular, to the pain of surviving family members
of the victims of capital murder. Vengeance eliminates the
opportunity to restore the damage done to the all those who are
affected by such crime-the surviving family and friends and the
community as a whole.

The repair of relationships through "reconciliation and
reassurance," affording "all stakeholders affected by a breach of
the law . . . an opportunity to participate in deciding what to do
about it," is the foundation of restorative justice which "requires
accountability for the crime committed and the resulting
harm."141 Restorative justice "respects the victim and the
offender and eventually repairs the damage suffered by the

perhaps the average Pat Buchanan supporter, and his views towards some
aspects of federal law enforcement are probably shared by several million
people, judging from the reaction of some to the incidents at Ruby Ridge and
Waco."); Trial Transcript at 13133, McVeigh, No. 96-CR-68 (D. Colo. June 5,
1997) [hereinafter Closing Argument] ("[McVeigh was] a man who embodies
much of the best that we call 'human' and a young man who loved this country
and proudly put his life on the line for all of us when we asked him to.").

139. Furman v. Georgia, 408 U.S. 238, 245 (1972) (Douglas, J., concurring).
140. Id. at 255.
141. Kristen F. Grunewald & Priya Nath, Defense-Based Victim Outreach:

Restorative Justice in Capital Cases, 15 CAP. DEF. J. 315, 327-28 (2003).
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community."142 All those with a stake in an offense should be
involved in identifying and addressing the harm done by the
wrongdoer, the needs of those affected, and the obligation of the
offender to facilitate healing and to "put things as right as
possible."143 From the traditions of indigenous cultures, our
society has learned that an emphasis on respectful dialogue
between the affected parties reduces and resolves conflict.144 The
idea of peacemaking, linked to the indigenous people of North
America, yields a process for making things right again after
such a crime as committed by Brewer and McVeigh.145 Less
legalistic arguments expressing the categorical objection to the
death penalty must be made-arguments that appeal to our
great traditions.

What would a jury think of a young man who loved his
country by voluntarily putting his life on the line in the Army;
who was an intelligent, positive thinker, a hard worker who took
on the hardest tasks;146 who was a dependable, honest, helpful,
compassionate, and understanding friend?147 Who took care of
those who needed help;148 who was funny, cheerful and happy;149

who was "deeply devoted to the ideals upon which this country
was founded . . .. believed deeply in the inalienable right to bear
arms, to defend against governmental tyranny?"15o Who was the

142. Id. at 328.
143. HOWARD ZEHR, THE LITTLE BOOK OF RESTORATIVE JUSTICE 37 (2002).
144. See, e.g., Daniel W. Van Ness, New Wine and Old Wineskins: Four

Challenges of Restorative Justice, 4 CRIM. L.F. 251, 252-57 (1993), reprinted in
RESTORATIVE JUSTICE 137 (Declan Roche ed., 2004); Robert Joseph, Mdori
Customary Laws and Institutions-Crimes Against the Person, Marriage,
Interment, Theft, RESTORATIVE JUSTICE (Aug. 1999), http://lianz.waikato.
ac.nz/PAPERS/Rob/Custom%20Law.pdf; A.M. Anderson, Restorative Justice, the
African Philosophy of Ubuntu and the Diversion of Criminal Prosecution, INT'L
Soc'Y FOR REFORM CRIM. L., http://www.isrcl.org/Papers/Anderson.pdf (last
visited Dec. 27, 2011).

145. See, e.g., Raymond D. Austin, ADR and the Navajo Peacemaker Court:
Freedom, Responsibility, and Duty, 32 JUDGES' J. 8 (1993); Robert Yazzie, "Life
Comes From It"- Navajo Justice Concepts, 24 N.M. L. REV. 175 (1994).

146. Closing Argument, supra note 138, at 13134.
147. Id. at 13134-35.
148. Id. at 13135.
149. Id.
150. Id. at 13136.
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type of rugged individual of which this country has always been
proud;151 who was willing to lay down his life for his country;152
who was a "good young man, deeply devoted to his country," with
"a sense of fear, a sensitivity to impending persecution, a
sensitivity to government intrusion in the lives of ordinary
citizens?"153 Who believed the government was responsible for the
loss of innocent lives at Ruby Ridge, Idaho, and Mt. Carmel near
Waco, Texas;154 who was a good man except for the commission of
one unthinkable act; who was "impassioned and passionate" in
his "beliefs about his government, about a government that he
believed was acting like England in the 18th century?" Who "had
turned upon its own people;"155 who felt in his unthinkable acts
he was "defending the underdog;"156 and who believed that
governmental tyranny had to be resisted?157 In other times, this
may be the portrait of a hero and patriot. These are
characteristics of a life well lived in devotion to a cause, to
friends and family. These are things said about Timothy
McVeigh in Attorney Richard Burr's closing argument in the
punishment phase of McVeigh's trial.158 This argument fell on
deaf ears.

Also in Mr. Burr's final argument was the story of Susan
Urbach:

"Any scar tells a story, and the story it tells is-it tells a
story of a wounding and a healing that goes along with that
wounding. And the more deeply you're wounded, the more
healing that must come your way. You must experience for
that wound to close up and for you to get your scar. I mean, you
don't get your scar unless you've been wounded and you have
been healed, and I've got my scar, and I'm proud of it. . . ." But
whatever healing may happen, it will come from within. It will
not be hastened or indeed aided by the decision you [the jury]

151. Id.
152. Id.
153. Id. at 13136-37.
154. Id. at 13137.
155. Id. at 13138-39.
156. Id. at 13139.
157. Id.
158. Id. at 13136-39.
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make about sentence. That is another separate reality ....

How do we teach love and compassion when what we are
confronted with is hate? . . . When hate leads to killing, do we
abandon our commitment to love and compassion by killing the
killer?

If in that process we decide that there is nothing in the life
of the killer or in the reasons for the killing that touches our
conscience and that we can rest easy with our conscience, if we
put the killer to death, we have acted with love and compassion
under the law, even though we ourselves have taken a life ....

Tim McVeigh's crime was not the product of evil motive.
Deluded though you may think it was, his motive was based on
qualities that in other contexts we applaud: Resistance to
tyranny, sacrificing life in an attempt to accomplish a greater
good, laying one's own life on the line to resist the
encroachment of the nation's enemy. But even more important
than that, aren't we all in some way implicated in his crime?

Mr. McVeigh's beliefs about Waco and Ruby Ridge and the
threat presented by militarization of federal law enforcement
did not arise in a vacuum, did not arise out of thin air. They
are not the delusional fantasies of a madman. Somehow,
somewhere, in the midst of Mr. McVeigh's misplaced,
mistakenly acted upon, horrifyingly out-of-proportion beliefs,
there is a reason for all of us to have concern. That we have
not expressed that concern before this tragedy means that we
all bear some responsibility for Oklahoma City. We should not
feel a clear conscience if we kill Timothy McVeigh[.] 1s

Davis and Brewer's convictions can be addressed by what
Professor Finkelstein calls the contingent opposition to the death
penalty.160 As I believe the implementation of the death penalty
has once again assumed its arbitrary and capricious pre-Furman
character, and as the appellate process leads attorneys to attack
the procedures and circumstances of capital punishment-as
opposed to the morality-those that categorically oppose the

159. Id. at 13140-42 (quoting Oklahoma City bombing victim Susan
Urbach).

160. Claire Finkelstein, A Contractarian Argument Against the Death
Penalty, 81 N.Y.U. L. REV. 1283, 1284 (2006).
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death penalty find themselves on the periphery of the argument
throwing stones into the mix that usually miss the intended
targets and fall, without effect, at the feet of justice. In a country
that places such stock in morality and ethics, it seems
incredulous that the Constitution must be addressed only in
compartmental objections: cruel and unusual punishment, due
process, equal protection, manifest injustice, actual innocence, or
the burdensome cost to reach a judicial solution.

But such compartmental objections are not non-moral issues.
With our country's history, we cannot treat those accused of
crimes-both in substance and procedure, definition and
punishment-in ways that ignore what has distinguished this
society in its brief history. In our society, it is a moral issue
when any institution disparately impacts someone on the basis of
their minority status. Those moral issues create categorical
objections to that institution's continuation. The death penalty,
as applied in the United States, is just such an institution. No
one can legitimately craft an argument for the continuance of a
system that "enables the [death] penalty to be selectively applied,
feeding prejudices against the accused if he is poor and despised,
and lacking political clout, or if he is a member of a suspect or
unpopular minority, and saving those who by social position may
be in a more protected position."161

Near the end of his career on the Court, Justice Stevens
quoted Justice White and said,

I have relied on my own experience in reaching the conclusion
that the imposition of the death penalty represents "the
pointless and needless extinction of life with only marginal
contributions to any discernible social or public purposes. A
penalty with such negligible returns to the State [is] patently
excessive and cruel and unusual punishment violative of the
Eighth Amendment." 162

Even when applied to those as despised as Troy Davis,
Lawrence Brewer, and yes, Timothy McVeigh, what with (1) the

161. Furman, 408 U.S. at 255 (Douglas, J., concurring).
162. Baze v. Rees, 553 U.S. _, _, 128 S. Ct. 1520, 1551 (2008) (Stevens,

J., concurring) (alteration in original) (quoting Furman, 408 U.S. at 312 (White,
J., concurring)).
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possibility of executing an innocent person-or one wrongly
charged, (2) the high costs of capital prosecution, and (3) the
immorality of killing other human beings specially when done
in a manner which is discriminatory to minority segments of the
population163-whether certain or uncertain of guilt, the abolition
of the death penalty "mak[es] us a civilized society. It shows we
actually do mean business when we say we have reverence for
life."164

163. I intentionally saved until the end of this Article the issue of race in
death penalty jurisprudence. I never discussed or alluded to the race of the
executed or the murdered in the cases discussed herein. So it is clear, Troy
Davis, an African-American man, was executed for killing a white police officer.
Lawrence Brewer, a white supremacist, was executed for killing an African-
American man. What has gone without saying in this Article until now is that
Lawrence Brewer's execution was the first time in Texas a white person has
been executed where the victim or victims did not include another white person.
Not since Reconstruction in Texas had a white person who killed a black person
only been executed as a result of the murder. See Metze, supra note 7, at 330
n.531. Much was made of the race of Troy Davis and Lawrence Brewer and the
race of their victims. In fact, some argued Brewer died with less time on death
row because he was white. See James Fulford, Troy Davis, Lawrence Brewer,
Wyatt Matthews and the Disparate Death Penalty, FULFORD FILE (Sept. 24,
2011), http://www.vdare.com/articles/the-fulford-file-by-james-fulford-troy-dav
is-lawrence-brewer-wyatt-matthews-and-the-dispara. But others said, "In any
just society, the race of the perpetrator-or victim-should have no bearing on
the treatment of a killer." Michael Medved, Contrasting Executions,
TOWNHALL.COM (Oct. 6, 2011, 3:32 PM), http://townhall.com/tipsheet/michael
medved/2011/10/06/contrasting executions. As I made a plea for the abolition of
the death penalty based upon the disparate treatment of minorities in my
previous article above-referenced, I thought it best in this Article to leave race
at the doorstep of reason until now.

164. Howard W. French, South Africa's Supreme Court Abolishes Death
Penalty, N.Y. TIMES, June 7, 1995, at A3, available at http://www.nytimes.
com/1995/06/07/world/south-africa-s-supreme-court-abolishes-death-
penalty.html (quoting Archbishop Desmond Tutu in response to ruling by South
Africa's high court). The Constitutional Court found the death penalty
substantively inconsistent with the protection of a human being's "right to life"
and the post-apartheid constitutional prohibition on "cruel, inhuman, and
degrading treatment or punishment." State v. Makwanyane 1995 (3) SA 1 (CC)
at 391 paras. 8, 10, 144-51 (S. Afr.), available at http://law.gsu.edul
ccunningham/fall03[DeathPenalty-SouthAfrica-Makwanyane.htm.
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