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THE SCALES OF JUSTICE WILL NOT BALANCE
WITH FALSE WEIGHTS ON EITHER SIDE

Q. AREN'T YOU GLAD that the Supreme Court has recognized that ob-
scenity is not speech within the meaning of the first amendment and as such
is not constitutionally protected?1

A. I most certainly am not! It seems to me that the Court's failure to recog-
nize obscenity as free speech is the "missing link" in the law of obscenity.

Q. Why do you call it the missing link? Surely, the "stock in trade of the
sordid business of pandering ' 2 is not entitled to constitutional protection.
As a parent, I have a legitimate concern for the well-being of my children.

A. Indeed you do. Your concern is a very legitimate one which, together
with other reasons for censoring obscenity, should be balanced against the
infringement of free speech engendered by the censorship. However, this
balancing cannot occur until the Court recognizes that it is actually speech
which is being balanced.

Q. If that is what you mean when you suggest that obscenity should be
constitutionally protected, I would be inclined to agree with you. Indeed,
this balancing approach which you propose might lead to more censorship
than is presently permitted inasmuch as the Court would be compelled to
weigh the harm from such "nonobscene" books as Tropic of Cancer' and
Fanny Hill4 against the limited value of these books.3 However, in the long
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1 Jacobellis v. Ohio, 378 U.S. 184 (1964); Roth v. United States, 354 U.S. 476
(1957). For purposes of this article, terms such as "first amendment" and "freedom of
speech" shall be applied to state action as well as federal action even though, tech-
nically speaking, the states are bound by the due process clause of the fourteenth
amendment rather than the specifics of the first amendment. However, of the present
Supreme Court, only Mr. Justice Harlan believes that this dichotomy is material.
Compare his dissenting opinion in A Book Named "John Cleland's Memoirs of a
Woman of Pleasure" v. Attorney General, 383 U.S. 413, 455 (1966), with his dissent
in Ginzburg v. United States, 383 U.S. 463, 493 (1966).

2 Ginzburg v. United States, 383 U.S. 463, 467 (1966).
3 Entitled to constitutional protection. Grove Press, Inc. v. Gerstein, 378 U.S.

577 (1964).
4 Entitled to constitutional protection. A Book Named "John Cleland's Memoirs

of a Woman of Pleasure" v. Attorney General, 383 U.S. 413 (1966).
5 One commentator has asked: "What great loss to the world if Henry Miller's
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run I believe that balancing free speech against other interests is an unsound
approach inasmuch as it would permit the Court to "balance" away free
speech entirely either by giving it too low a value or by giving an opposing
interest too high a value. 6

A. Unfortunately, what you say is true. The balancing test can be, and
perhaps has been, misapplied so as to deny first-amendment protection to
speech which presents no danger to society sufficient to justify its infringe-
ment. 7 In spite of its potential for misapplication, however, I believe that it
is superior to any other test that has been suggested.

Q. Why is it superior to the "clear and present danger" test? Under that
approach, all utterances are protected unless they create a clear and present
danger of a serious substantive evil or unless they are not within the pur-
view of the first amendment, such as obscenity.

A. Two things are wrong with that test. First, the phrase "clear and present
danger" is inflexible. It fails to take into account all factors. Professor
Freund has said: "No matter how rapidly we utter the phrase 'clear and
present danger,' or how closely we hyphenate the words, they are not a sub-
stitute for the weighing of values. They tend to convey a delusion of certi-
tude when what is most certain is the complexity of the strands in the web of
freedoms which the judge must disentangle."' )

Q. Of what factors does the test fail to take account?

A. It fails to consider, inter alia, the relative gravity of the evil sought to
to be prevented, the nature of the free speech infringement (i.e., direct or
indirect), the alternative methods of preventing the evil (e.g., giving a
speaker police protection rather than arresting him in order to prevent his
being pummelled by a hostile crowd), the probability of the evil occurring
if free speech is not infringed, and the social importance of the utterance.' 0

Q. I beg to differ. In Dennis v. United States"' the Supreme Court held
that these factors were included within the concept of "clear and present
danger."

Tropic of Cancer' had never seen the light of day other than of the lexicon of four
letter words?" Elias, Obscenity: The Law, a Dissenting Voice, 15 BAYLOR L. Rnv. 1,
3 (1963).

6 Arguably, Barenblatt v. United States, 360 U.S. 109 (1959), is an example of
this type of improper balancing. See Kent, Compulsory Disclosure and the First
Amendment-The Scope of Judicial Review, 41 B.U.L. REv. 443, 449-53 (1961). See
also Frantz, Is the First Amendment Law? A Reply to Professor Mendelson, 51 CALIF.
L. REv. 729 (1963).

7 See authorities cited supra note 6.
8 Schenck v. United States, 249 U.S. 47, 52 (1919).
9 FREUND, ON UNDERSTANDING THE SUREME COURT 27-28 (1949).
10 See Richardson, Freedom of Expression and the Function of the Courts, 65

H v. L. REv. 1 (1951).
11 341 U.S. 494 (1951).
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A. The Dennis conception of "clear and present danger" is precisely my
definition of a balancing. Indeed, in spite of the Court's12 protestations to
the contrary, I am convinced that it abandoned the "clear and present
danger" test in favor of balancing.

Q. Wasn't the "clear and present danger" test, itself, the result of bal-
ancing?

A. Indeed, it was. However, a test which may accurately reflect the bal-
ancing necessary for one situation is not necessarily appropriate for an-
other situation. F6r example, a legislature may want to preclude some
speech because of the slow and gradual erosion of society that is likely to
inure as a result of its not being prohibited. Indeed, many proponents of
anti-obscenity legislation believe that obscenity is in this category. Although
the lack of imminence reduces the state's interest, it certainly does not
eliminate it.

Q. You said that there were two things wrong with the "clear and present
danger" test. What is the second?

A. The second disadvantage of a literal application of the "clear and pres-
ent danger" test is that it increases the likelihood that an utterance will be
defined as something other than consitutionally protected speech. Dennis,
itself, is a good example. There the petitioners were convicted of conspiracy
to advocate the violent overthrow of the government. Advocacy was de-
fined as incitement. Thus, petitioners were effectively convicted of conspir-
ing to incite the violent overthrow of the government. Petitioners' principal
argument was that there was no clear and present danger that their incite-
ment would be successful.

Chief Justice Vinson, in announcing the judgment of the Court, rejected
this argument. He noted that "the words [clear and present danger] can-
not mean that before tbe Government may act, it must wait until the putsch
is about to be executed, the plans have been laid and the signal is awaited."'1

Therefore, he adopted the test suggested by Judge Learned Hand which is
"whether the gravity of the 'evil,' discounted by its improbability, justifies
such invasion of free speech as is necessary to avoid the danger."' 4 Thus,
the Court, having been given a grave enough evil, namely the violent over-
throw of the government, found it possible to abridge free speech even
though the danger was more speculative than the word "clear" imported
and more remote than the word "present" imported. Proponents of free
speech decried this balancing test as an unreasonable restriction on free

12 The opinion to which I have reference is that of Chief Justice Vinson. Inas-
much as the Chief Justice only spoke for four of the eight Justices who participated
in the decision, his opinion is not technically the Court's opinion.

13 341 U.S. at 509.
14 Id. at 510, quoting from 183 F.2d 201, 212 (2d. Cir. 1950).
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speech. 15 I believe, however, that adherence to the literal "clear and present
danger" test would have been a Pyrrhic victory for them.

Let us assume that the Dennis Court was of the opinion that it could not
abridge speech in the absence of a literal clear and present danger. Let us
further assume that the Court believed that incitement to violent overthrow
which presents some reasonable probability of future action ought not to be
constitutionally protected. What would the Court do? I suggest that the
Court would hold that "incitement to unlawful action" is not speech within
the first amendment and as such is not constitutionally protected. 10 Thus,
even incitement to commit a petty offense with little chance of success
could be punished since incitement would not be constitutionally protected
and there would be no necessity to balance competing interests. Therefore,
I believe that the balancing test with all its deficiencies is a better friend
to free speech than a literal interpretation of the "clear and present danger"
test.
Q. I am not so sure of your reasoning. It is true that the Court has the
power to define speech out of existence. However, it is highly unlikely that
the Court would ever define political speech out of existence, regardless of
the test employed. Remember Mr. Justice Frankfurter's admonition: "Every
power may be abused, but the possibility of abuse is a poor reason for
denying [a state] the power ... -17 Certainly the possibility of abuse is not
a good reason for denying a workable approach to the Supreme Court.
A. The source of your quotation is Beauharnais v. Illinois,18 in which the
Court did precisely what you said it would not do, i.e., deny first-amendment
protection to political speech. Beauharnais was convicted of "group libel"'u

for distributing a leaflet attacking the Negro race. The purpose of this leaf-
let was to encourage membership in the "White Circle League" and to
request the mayor to enact legislation assuring segregation.

By characterizing this speech as libel and, hence, not constitutionally
protected, the Court ignored the questions that should have been dispositive.

15 For a criticism of "balancing" generally, as applied to free speech, see Frantz,
The First Amendment in the Balance, 71 YALE L.J. 1424 (1962).

16 It is worth noting that in a concurring opinion in Dennis, Mr. Justice Jackson
emphasized that the defendants were convicted of conspiracy rather than speech. 341
U.S. at 561.

17 Beauharnais v. Illinois, 343 U.S. 250, 263 (1952).
18 Ibid.
19 ILL. REV. STAT. ch. 38, § 471 (1949):

It shall be unlawful for any person, firm or corporation to manufacture,
sell, or offer for sale, advertise or publish, present or exhibit in any public
place in this state any lithograph, moving picture, play, drama or sketch,
which publication or exhibition portrays depravity, criminality, unchastity,
or lack of virtue of a class of citizens, of. any race, color, creed or religion
which said publication or exhibition exposes the citizens of any race, color,
creed or religion to contempt, derision, or obloquy or which is productive
of breach of the peace or riots....

Nonpolitical speech on matters of legitimate public concern may, of
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Q. Such as?

A. What was the temper of the community? Was the language couched
in terms of incitement? Were Negroes likely to have seen it and reacted
violently?

Q. Why isn't group libel alone enough of an evil to justify punishing it?

A. I believe it is insufficient because almost all political speech attacks
someone or something. Indeed, in Beauharnais, Illinois did not allow reason-
able belief in the truth or even truth itself as a defense. More recent libel
cases preclude sanctions against most political speech in the absence of
proof that the item was false and that the publisher either knew it was
false or published it with a reckless disregard of its truth or falsity.20 These
recent decisions are the result of balancing.

Q. Are you suggesting that the Court should balance every utterance?
Can't it just punish one for calling another a "damned racketeer and a
damned Fascist121 or for "falsely shouting fire in a theatre, and causing
a panic"? 22

A. Arguably in these instances balancing is not necessary.

Q. How would you draw the line?

A. Perhaps if there is no social importance to the utterance, the Court
can deny it constitutional protection without balancing.

Q. That concession is fatal to your argument. The Supreme Court has
denied constitutional protection to obscenity because it is "utterly without
redeeming social importance. 2 3

A. Yes, but several psychologists, such as Eberhard and Phyllis Kron-
hausen, believe that erotic literature, including obscenity, has a beneficial
psychological effect upon the reader.n 2 4 Therefore, it will take more than
Supreme Court rhetoric to convince me that obscenity is utterly without
social importance, whether redeeming or otherwise.

Q. By the same reasoning, I am sure that psychiatrists could be found who
believe that Walter Chaplinsky was psychologically benefited by calling

course, also be entitled to protection in libel. Curtis Publishing Co. v. Butts,
35 U.S.L. WEEK 4636 (U.S. June 13, 1957).
20 E.g., Rosenblatt v. Baer, 383 U.S. 75 (1966); Garrison v. Louisiana, 379 U.S.

64 (1964); New York Times v. Sullivan, 376 U.S. 254 (1964); cf. Ashton v. Kentucky,
384 U.S. 195 (1966). There are distinctions between these cases and Beauharnais;
therefore, it is not suggested that Beauharnais has been either expressly or impliedly
overruled.

21 Chapllnsky v. New Hampshire, 315 U.S. 568, 569 (1942).
22 Schenck v. United States, 249 U.S. 47, 52 (1919).
23 Roth v. United States, 354 U.S. 476, 484 (1957). See also Jacobellis v. Ohio,

378 U.S. 184, 191 (1964) (opinion of Brennan, J.).
24 KEoNHAUSEN, PORNOGRAPHY AND THE LAW 273 (1959).
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a town official "a damned racketeer and a damned Fascist." Yet in Chap-
linsky v. New Hampshire,25 a decision which you have conceded was cor-
rect, the Court held that this utterance was not constitutionally protected.

A. Perhaps I was too quick in making that concession because of my
agreement with the result. Certainly no harm could come by balancing
Chaplinsky's limited free speech interest against society's interest in main-
tamining order. Indeed, the Chaplinsky opinion itself could be read as a bal-
ancing opinion. The Court observed the following:

There are certain well-defined and narrowly limited classes of
speech, the prevention and punishment of which have never been
thought to raise any Constitutional problem. These include the
lewd and obscene, the profane, the libelous, and the insulting or
"fighting" words-those which by their very utterance inflict in-
jury or tend to incite an immediate breach of the peace. It has
been well observed that such utterances are no essential part of
any exposition of ideas, and are of such slight social value as a
step to truth that any benefit that may be derived from them is
clearly outweighed by the social interest in order and morality.20

Q. If this is your definition of balancing, the Court has balanced obscenity.
Indeed, in Roth v. United States27 the Court employed the precise language
that you just quoted from Chaplinsky to justify punishment for the dissemi-
nation of obscenity. Note that in Chaplinsky, the Court referred, inter alia,
to "the lewd and obscene" as being among those utterances that are "clearly
outweighed by the social interest in order and morality."

A. I think that the reliance upon that language in Roth was a classic
example of quoting out of context. I am persuaded by the views of Dean
Lockhart and Professor McClure, who maintain that in Chaplinsky Mr.
Justice Murphy was referring to the lewd or obscene verbal proposals such
as the solicitation of sexual intercourse.28 This is certainly consistent with
Mr. Justice Murphy's characterization of this type of speech as being among
those types "which by their very utterance inflict injury or tend to incite
an immediate breach of the peace." It is also consistent not only with his
general liberal attitude towards free speech, but also with that of Justices
Black and Douglas, who concurred in Chaplinsky but dissented in Roth.20

Q. Even if I concede that the Court in Roth wrongfully relied on loose
language from Chaplinsky, you still have not established obscenity's social

25 315 U.S. 568 (1942).
26 Id. at 571-72.
27 354 U.S. 476, 485 (1957).
28 Lockhart & McClure, Literature, the Law of Obscenity, and the Constitution,

38 MINN. L. REv. 295, 353-54 (1954).
29 The limited breadth which Justices Black and Douglas attribute to Chaplinsky

is further illustrated by Mr. Justice Black's dissenting opinion in Beauharnais v. Illinois,
concurred in by Mr. Justice Douglas, 343 U.S. 250, 267 (1952).
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importance. Certainly the Supreme Court does not have "to accept as
truth the most advanced and sophisticated psychiatric opinion." 30

A. It is true that the Court doesn't have to believe people like the Kron-
hausens. But when respectable psychiatric opinion suggests that obscenity
has importance, the Court should not deny it constitutional protection on
the ground that "it is utterly without redeeming social importance." Rather,
the Court should recognize that obscenity might have social importance and
in a free society, where speech has a "preferred position," 31 no utterance
which might have social importance should be denied constitutional pro-
tection in the absence of a compelling state interest.

Q. Even if I were to concede that obscenity might have social importance,
that importance does not lie in its communication of ideas, and as the
Court noted in Roth: "The protection given speech and press was fashioned
to assure unfettered interchange of ideas for the bringing about of political
and social changes desired by the people. This objective was made explicit
as early as 1774 in a letter of the Continental Congress to the inhabitants
of Quebec."'32

At most, obscenity is entertainment or perhaps even a beneficial tool for
some psychiatrists, but it is not the interchange of ideas.

A. There are several fallacies in that analysis. In the first place the letter
alluded to above indicates that ideas are not the only thing protected.
Rather "truth, science, morality, and arts in general" are also protected. 33

Second, one of the strongest objections to obscenity is that it may encourage
people (or present them with an idea) to lower their moral standards.
Third, nine years prior to Roth, in Winters v. New York,3 4 the Court
made the following observations: "We do not accede to appellee's sugges-
tion that the constitutional protection for a free press applies only to the
exposition of ideas. The line between the informing and the entertaining
is too elusive for the protection of that basic right. Everyone is familiar
with instances of a propaganda through fiction. What is one man's amuse-
ment, teaches another's doctrine." 35

Indeed, immediately following that passage the Court noted that even
entertainment doesn't have to have any discernible social utility to be pro-
tected. "Though we can see nothing of any possible value to society in these
magazines, they are as much entitled to the protection of free speech as
the best of literature."36 The Court has adhered to the reasoning of Winters

30 Roth v. United States, 354 U.S. 476, 501 (1961) (concurring opinion of
Harlan, J.).

31 Cf. Kovacs v. Cooper, 336 U.S. 77, 88 (1949).
32 354 U.S. at 484.
33 Ibid.
34 333 U.S. 507 (1948).
35 Id. at 510.
36 Ibid.
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at least as recently as March 21, 1966, when it indicated that all literature
is entitled to protection, regardless of whether it presents ideas or has any
social utility, unless its dominant theme taken as a whole appeals to the
prurient interest and it is patently offensive.37 Only then does social im-
portance become material. Thus, it is impossible for me to accept the
contention that obscenity can be denied constitutional protection on the
ground that it does not present ideas.
Q. There is one other reason for denying constitutional protection to ob-
scenity-the history of the first amendment. However much you and I might
debate the wisdom of protecting obscenity, the Supreme Court has noted
that "implicit in the history of the First Amendment is the rejection of ob-
scenity as utterly without redeeming social importance."38

A. It is always dangerous to rely on legislative history.39 This is particularly
so when the history is almost two hundred years old. It is entirely possible
that the framers of the first amendment never thought about the obscenity
problem. 40 If that is so, we would really be trying to ascertain what the
framers would have thought about a problem about which they didn't
think.41 Furthermore, there is persuasive evidence that at least some of our
founding fathers would have voted to give obscenity constitutional pro-
tection. 4

However, even if I were completely persuaded that our founding fathers
intended to deny constitutional protection to obscenity, the question would
not be closed. "[Constitutional law is not frozen as of a particular moment
of time."'43 Thus, even though the sixth amendment was only intended to
apply to the right to retain counsel,44 Johnson v. Zerbst" and Gideon v.
Wainwright46 extended the right to appointed counsel.
Q. Therefore, you think that obscenity should be treated as constitu-
tionally protected speech subject to regulation only where the state can
show an overriding interest?

37 A Book Named "John Cleland's Memoirs of a Woman of Pleasure" v. Attor-
ney General, 383 U.S. 413 (1966).

38 Roth v. United States, 354 U.S. 476, 484-85 (1957). (Emphasis added.)
39 See Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 395 (1951)

(concurring opinion of Jackson, J.).
40 Cf. School District v. Schempp, 374 U.S. 203, 237-38 (1963) (concurring

opinion of Brennan, J.).
41 Cf. HART & SACKS, THE LEGAL PROcESS 1212-17 (10th ed. 1958).
42 See United States v. Roth, 237 F.2d 796, 806-09 (1956) (concurring opinion

of Frank, J.), aft'd, 354 U.S. 476 (1957). Judge Frank appears to indicate that at
least Franklin, Jefferson, and Madison believed that the first amendment protected
obscenity.

43 Rosenblatt v. Baer, 383 U.S. 75, 90 (1966) (concurring opinion of Douglas,J.).
44 See Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARv. L.

REv. 1, 18 (1959).
45 304 U.S. 458 (1938).
46 372 U.S. 335 (1963).
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A. That is correct.

Q. How would you balance the competing interests?

A. I would consider all of the arguments advanced in favor of censorship
and balance them against the constitutional rights which are thereby
infringed.

Q. Haven't the state legislatures already balanced these interests in pass-
ing anti-obscenity laws?47

A. Not necessarily. Undoubtedly some of the legislators who voted for
anti-obscenity legislation made a conscious attempt to balance the need
for it against the first amendment. However, I am equally convinced that
other legislators did not carefully balance anything. I am sure that there
have been legislators who have voted for anti-obscenity legislation because
they thought it would be a politically popular vote with their constituents.
I am equally sure that other legislators voted for this type of legislation in
exchange for another legislator's voting in favor of a bill which they spon-
sored. Thus, I believe that it would be a mistake to assume that the various
legislatures gave the first amendment the weight to which it was entitled.4 8

Indeed, some anti-obscenity legislation was passed prior to the first amend-
ment's becoming a limiting factor upon state action.49 Such legislation may
remain on the books simply because of legislative inaction.50

47 All states except New Mexico have anti-obscenity statutes. Even New Mexico
permits its municipalities to punish the sale of obscenity. A Book Named "John Cle-
land's Memoirs of a Woman of Pleasure" v. Massachusetts, 383 U.S. 413, 453 n.1l
(dissenting opinion of Clark, J.).

48 Compare the following statement of President Franklin D. Roosevelt:
Admitting that mining coal, considered separately and apart from its

distribution in the plan of interstate commerce, is an intrastate transaction,
the constitutionality of the provisions based on the commerce clause of the
Constitution depends upon the final conclusion as to whether production
conditions directly affect, promote or obstruct interstate commerce in the
commodity.

Manifestly, no one is in a position to give assurance that the proposed
act will withstand constitutional tests, for the simple fact that you can get
not ten but a thousand differing legal opinions on the subject. But the situa-
tion is so urgent and the benefits of the legislation so evident that all doubts
should be resolved in favor of the bill, leaving to the courts, in an orderly
fashion, the ultimate question of constitutionality .... I hope your commit-
tee will not permit doubts as to constitutionality, however reasonable, to
block the suggested legislation. (Emphasis added.)

4 PuBLIc PAPERS AND ADDRESSES OF FRANxLIN D. RoosEvELT 297 (1938), as quoted

in 1 FREuND, SuTrRLAND, HowE & BROWN, CoNsTITUTIoNAL LAW, CASES AND OTHER
PROBLEMS 234 (2d ed. 1961).

40 For a list of some seventeenth and early eighteenth century anti-obscenity
statutes, see Roth v. United States, 354 U.S. 476, 482-83 nn.h1 & 12 (1957).

G0 For examples of legislation which has not been repealed largely because of
state inaction which have been before the Court in recent years, see, e.g., Griswold
v. Connecticut 381 U.S. 479 (1965) (anti-birth-control law), and Baker v. Carr, 369
U.S. 186 (1962) (legislative malapportionment).
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Q. Then you believe that a court is a better forum to balance interests
than a legislature.

A. In the abstract, a legislature has more time and better facilities for bal-
ancing interests. Indeed, it is generally the most appropriate forum since
it is answerable to the people. However, for the reasons that I have sug-
gested, it is not an appropriate forum for balancing constitutional interests.

Q. Are you saying that when constitutional interests are involved, a legis-
lative determination is never entitled to any weight?

A. That is a slight overstatement of my position. There may be some
instances in which legislatures do make a conscious effort to balance com-
peting interests. In these instances, their judgment is entitled to some weight.
However, even there, the Court must ultimately determine the constitu-
tionality of the legislation.

POTENTIAL STATE INTERESTS

Q. All right, you've convinced me that the Supreme Court must balance
the state's interest in prohibiting obscenity against the command of the first
amendment. Let us first consider my parental concern. Distinguished au-
thorities have concluded that obscenity is harmful to children."' Psy-
chological harm to the future leaders of America is a very serious evil.

A. On the other hand, equally eminent authorities believe that erotic litera-
ture, including obscenity, is beneficial to children.52

Q. That may be so; but as a parent, I should be able to choose which set
of authorities to believe. If it weren't for anti-obscenity laws, it would be
much easier for my children to gain access to obscenity even though I, as
a parent, choose to shield them from it.

A. On the other hand, anti-obscenity laws make it impossible for a par-
ent desirous of subjecting his children to obscenity to do so legally.5 3

Q. Let us consider, then, an even more substantial state interest-preven-
tion of crime. J. Edgar Hoover has suggested that pornography is directly
responsible for certain sex crimes.54

51 The position of some such authorities are discussed in Cairns, Paul & Wish-
ner, Sex Censorship: The Assumptions of Anti-Obscenity Laws and the Empirical
Evidence, 46 MINN. L. REv. 1009 (1962). See also A Book Named "John Cleland's
Memoirs of a Woman of Pleasure" v. Attorney General, 383 U.S. 413, 452-53 (1966)
(dissenting opinion of Clark, J.).

52 E.g., KRONHAUSEN, op. cit. supra note 24, at 286-89.
53 One parent so limited was the now notorious Ralph Ginzburg. See Playboy

Interview: Ralph Ginzburg, Playboy, July 1966, p. 47, at pp. 54, 120.
54 Hoover, Combating Merchants of Filth: The Role of the F.B.I., 25 U. Prrr.

L. REv. 469 (1964).

0 EMORY LAW SCHOOL



FREE SPEECH AND OBSCENITY

A. Undoubtedly there are certain sex crimes that could be directly at-
tributed to reading pornography.55 On the other hand, three of the most
heinous crimes in world history allegedly were inspired by Cecil B. De-
Mille's motion picture The Ten Commandments, an Anglican High Church
Service, and the Old Testament.56 Further, it is easy to overstate the num-
ber of crimes caused by pornography. For example, if sadistic pornography
is found in the home of the perpetrator of a sex crime, it is easy to conclude
that pornography caused the crime.5 7 However, it seems to me to be at
least as reasonable to assume that a person's sadistic tendencies cause him
to read excessive pornography as to assume that the pornography caused
the sadism.58 Indeed, some psychologists suggest that pornography may
provide a vicarious outlet for sexual deviates who otherwise might overtly
satisfy their warped desires.59

Q. Well, I guess we've come out even again. It all depends on which psy-
chologist you believe. Let us consider another reason for anti-obscenity
laws-obscenity creates unhealthy thoughts, even in adults.

A. That depends on how you define unhealthy thoughts. I never thought
that sex was unhealthy.

Q. Maybe not in the abstract. But certainly the perversions one finds in
hard-core pornography are unhealthy. 60

A. I can read about all sorts of sadistic horrors, sexual or otherwise, with-
out poisoning my mind. A book such as Robbins' The Carpetbaggers is
full of such horrors, but I am not about to drop what I am doing and go
out and perpetrate them on someone else, nor am I going to become neu-
rotic by worrying about them.

Q. Probably not, but substantial exposure to pornography might cause
your mind to become preoccupied with sex.

A. What's wrong with that? If it weren't for sex, there wouldn't be any
children. If there weren't any children, there would be no one to protect
from pornography.

Q. Surely you're not saying that if there were no pornography, there would
be no children.

O Apparent examples are those in which the crime appears to be patterned after
one depicted in a pornographic book. See Hoover, supra note 54. For purpose of this
article, the terms "pornography" and "obscenity" are synonomous.

56 See Murphy, The Value of Pornography, 10 WAYNE L. REv. 655, 668 (1964).
57 J. Edgar Hoover appears to have taken that position. See Hoover, supra note

54.
58 See KRONHAUSEN, op. cit. supra note 24, at 273-74.
59 Ibid.
60 A good illustration is Nights of Horror, which is described in Burke v. King-

sley Books, Inc., 208 Misc. 150, 158-60, 142 N.Y.S.2d 735, 742-44 (Sup. Ct. 1955),
aff'd sub nom., Kingsley Books, Inc. v. Brown, 354 U.S. 436 (1957). See also illus-
trations in KRONuUSEN, op. cit. supra note 24, at 175-244.
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A. Of course not, but I am trying to illustrate the absurdity of treating
sex as an evil. 61

Q. I am referring to illicit sex. The more pornography you read, the more
likely you will be to engage in illicit sexual activity.

A. I believe that a persuasive argument can be made that reading pornog-
raphy will not cause an increase in illicit sexual activity. Eric Larrabee
has noted literature's lack of effectiveness in changing sexual habits as
follows: "The vanity of lawyers in assuming that the law has a significant
effect on sexual habits is matched by the vanity of writers in assuming that
literature has a comparable effect." 62 Furthermore, if you are suggesting
that pornography is an effort to persuade me to adopt a different moral
code, it would have to be characterized as "ideological obscenity" and as
such would be constitutionally protected.6

Q. I am not speaking about material that makes a conscious effort to
persuade the reader to adopt a lower moral standard. Rather, I have refer-
ence to material which is so base that it lowers the reader's standard just by
his reading it. In other words, his standards are lowered by causing his base
emotions to come to the forefront rather than by appealing to his intellect.

A. You are still attributing more powers of persuasion to obscenity than
it has. Would it lower your standards?

0. Of course not, but in spite of your platitudes to the contrary, I believe
that it would probably lower community standards generally and lead to
adultery and other unlawful sexual practices. Even you can't deny that the
state has an interest in preventing this.

A. I am willing to assume, arguendo, that laws prohibiting adultery forni-
cation, homosexuality, and sodomy,64 are constitutional although a persua-
sive argument can be made to the contrary. 65 However, it does not follow
that the state can prohibit every activity that conjecturally would make a
violation of these statutes more likely. A state cannot preclude married peo-
ple from using contraceptives merely because their general availability might
make adultery or fornication more likely.66

61 "[N]o sane person can believe it socially harmful if sexual desires lead to
normal, and not anti-social, sexual behavior since, without such behavior, the human
race would soon disappear." United States v. Roth, 237 F.2d 796, 811 (1956) (con-
curring opinion of Frank, J.), affd, 354 U.S. 476 (1957).

62 Larrabee, The Cultural Context of Sex Censorship, 20 LAw & CONTEMP.
PROB. 672, 686 (1955).

63 See Kingsley Int'l Pictures Corp. v. Regents of Univ. of New York, 360 U.S.
684 (1959).

64 The term sodomy as employed herein refers to such diverse activities as
fellatio, cunnilingus, and bestiality, as well as pederasty.

65 Cf. Cantor, Deviation and the Criminal Law, 55 J. CiuM. L. 441 (1964).
66 Griswold v. Connecticut, 381 U.S. 479 (1965).
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Q. Your illustration is inapposite. It strains credulity to believe that out-
lawing the use of contraceptives by married people will reduce fornication
or adultery.67 But it is clearly rational to believe that reading pornography
increases unlawful sexual behavior, even though some authorities might
dispute this.68 Furthermore, reading pornography is probably as immoral
as adultery itself.

A. You may be right; I am not a theologian. However, the legal justifica-
tion for laws prohibiting fornication, adultery, homosexuality, or sodomy is
not Judaeo-Christian morality. Rather, the justification lies in the preserva-
tion of family unity, the prevention of disease, and the prevention of illegi-
timacy. Indeed, if preservation of Judaeo-Christian morality were the sole
reason for laws proscribing sexual conduct, they would probably be held
to establish a religion and as such would be unconstitutional. 9 If indeed
they are constitutional, they are constitutional in spite of their legislating
Judaeo-Christian morality, not because of it.

Q. Do you mean that morals legislation is unconstitutional? Doesn't the
state have the right to protect the safety, health, welfare, and morals of the
public?7°

A. I do not mean to suggest that the mere classification of legislation as
"morals legislation" renders it unconstitutional per se. However, such legis-
lation cannot be sustained unless it has a legitimate secular purpose. An in-
structive case on this point is McGowan v. Maryland,"1 wherein the con-
stitutionality of Sunday Closings Laws was sustained on the ground that
they had acquired a secular purpose. To illustrate further, the state can
punish somebody for publicly exposing his private parts, inasmuch as the
basis of the punishment is the affront to the morality of the public gener-
ally, or more specifically, the individual members of society who may be
offended. In the absence of secular justification, however, I do not believe
that the same man can be punished for privately exposing himself to an
adult who wishes to witness the exposure 7 2 Punishment for the latter con-
duct would be punishment not for harming society, but for refusing to ad-
here to the course of conduct which a portion of society believes is proper
for all of society.

67 Id. at 505-07 (concurring opinion of White, J.).
08 See generally A Book Named "John Cleland's Memoirs of a Woman of

Pleasure" v. Attorney General, 383 U.S. 413, 431-32 (1966) (concurring opinion of
Douglas, J.); Cairns, Paul & Wishner, supra note 51.

09 See Henkin, Morals and the Constitution: The Sin of Obscenity, 63 COLUM.
L. Rav. 391, 407-11 (1963); cf. McGowan v. Maryland, 366 U.S. 420 (1961).

70 Even Lochner v. New York, 198 U.S. 45, 53 (1905), now discredited as a
decision which unreasonably restricted legislative freedom, conceded that much.

71 366 U.S. 420 (1961).
72 The only conceivable secular justification for such a statute would appear to

be the arguable causal relationship between indecent exposure to a willing viewer and
adultery, fornication, or sodomy. The sufficiency of this justification is questionable
at best.
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Q. Why isn't the fact that some people are offended by the knowledge
that other people can legally read obscenity a sufficient secular interest to
justify anti-obscenity laws?

A. Because that feeling has no justification apart from religion. Remem-
ber that at this juncture, we are not concerned with any potential harm that
can inure to the reader of obscenity; we are simply discussing the abstract
"moral wrong" of reading obscenity. If some people are upset because
other people read obscenity, and the cause of their being upset is not the
harm that it can cause, but rather the inherent impropriety of obscenity
itself, that objection is essentially religious.

Q. Can't nontheistic people believe that reading obscenity is morally
wrong?

r

A. Of course an atheist could believe that reading obscenity is immoral,
if he is convinced that there is some causal relationship between reading
obscenity and committing tangible acts which might weaken the fiber of
society. Indeed, if he thought that such readers were likely to suffer men-
tally, he might think that reading it is immoral. However, I do not think
that it is possible to believe that reading obscenity is immoral-regardless
of the consequences-unless that belief is based on some form of Supreme
Being.

73

Q. All right, I'll concede that abstract notions of morality cannot jus-
tify anti-obscenity legislation. However, even you must concede that many
people are bombarded with obscenity and are offended thereby. 4 Surely the
state can prevent this.

A. Indeed, the state does have an interest in preventing this, but it is
minimized by the fact that the recipient of obscenity can discard it. The
spectacle of one thumbing through pornography, carefully absorbing it
all, and then complaining of his shocked sensibilities does not commend it-
self to legislative concern.
Q. This is true, but some people are offended merely by advertising for
offensive materials or by a quick glance at free samples.

A. I do not dispute this.

Q. A final reason for anti-obscenity laws is society's dislike for "those
who would make a business of pandering to 'the widespread weakness for
titillation by pornography.' ',75 These panderers have no self-discipline, no

73 By the term "Supreme Being," I include that which "occupies a place in the
life of its possessor parallel to that filled by the orthodox belief in God .... " Cf.
Seeger v. United States, 380 U.S. 163, 166 (1965).

74 See Hoover, supra note 54, at 474.
75 Ginzburg v. United States, 383 U.S. 463, 471 (1966), quoting from Schwartz,

Morals Offenses and the Model Penal Code, 63 COLUM. L. Rv. 669, 677 (1963).
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regard for the well-being of our society, and would lower people's reading
standards to the level of pornography.

A. All of those accusations are built on one premise-that "titillation by
pornography" is bad. If it is good, as some psychologists say,7 6 or neither
good nor bad, as others maintain,77 the panderer is neither better nor worse
than those who would profit by other forms of literature.

Q. Nonetheless, you must agree that in summation there is some basis
for anti-obscenity laws.

POTENTIAL CONSTITUTIONAL INTERESTS

A. I do agree with that. But let us consider the constitutional arguments
to be balanced against them.

Q. I suppose the most basic is freedom of speech.

A. That's right, but let me elaborate on that. Restraints on speech vary
in intensity and directness. An example of an indirect restraint on speech
(or association) is the refusal to permit one to hold public office or be an
attorney, who does not disclose his present or former membership in an
organization. 78 A more direct restraint on speech is one which precludes
a person who is a member of a particular organization from holding a
governmental job at all.79 A still more direct restraint is punishing an in-
dividual merely for being a member of an organization,"0 or for publishing
an article.8 ' Finally, the most direct restraint is suppression of the article
itself. As Professor Murphy says: "[L]iberty can do no worse than
repression.

8 2

76 KRONHAUSEN, op. cit. supra note 24.
77 Dr. Robert Lindner would appear to be in this category:
I am utterly opposed to censorship of the written word, regardless of the
source of such censorship or the type of material it is directed against. As a
psychoanalyst who has had more than a decade of experience with the emo-
tionally disturbed, and especially with delinquents, I am convinced of the
absurdity of the idea that any form of reading matter, including the so-called
comics and "other objectionable books," can either provoke delinquent or
criminal behavior or instruct toward such ends.... I am convinced that were
all so-called objectionable books and like material to disappear from the face
of the earth tomorrow this would in no way affect the statistics of crime,
delinquency, amoral and anti-social behavior, or personal illness and distress.
The same frustrating and denying society would still exist, and both children
and adults would express themselves mutinously against it. These problems
will be solved only when we have the courage to face the fundamental social
issues and personal perplexities that cause such behavior.

KRONHAUSEN, PORN OGRAPHY AND THE LAW 273 (1959) (quoting Dr. Lindner).
78 See In Re Anastaplo, 366 U.S. 82 (1961); Nelson v. County of Los Angeles,

362 U.S. 1 (1960).
79 See Elfbrandt v. Russell, 384 U.S. 11 (1966).
80 Cf. Scales v. United States, 367 U.S. 203 (1961).
81 See Gitlow v. New York, 268 U.S. 652 (1925).
82 Murphy, supra note 56, at 680.
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Q. It may be true that repression ranks high as an infringement of free
speech, but obscenity ranks rather low as speech. Even conceding to itminimal social importance, it does not rank so high as informational speech.
Indeed, the prevention of anti-social behavior, which some psychologists
say it performs, can also be performed by "erotic realism."' 83 Thus, totally
suppressing pornography should not require an extensive state interest.

A. Your reference to erotic realism intrigues me, because it raises one of
the strongest arguments against prohibiting dissemination of obscenity-
the difficulty of separating obscenity from erotic realism or other art forms
which are not obscene. The standards used by the Supreme Court to de-
termine obscenity require that the material (1) predominantly appeal to
the prurient interest, (2) be patently offensive to contemporary community
standards, and (3) be utterly without redeeming social importance;84 or
(4) be commercially exploited solely for the sake of its prurient appeal. 85

These standards are much more vague than statutes which have been in-
validated by the Supreme Court for failure to "give fair warning of the
conduct which [they prohibit]."8 6

To illustrate this, compare Bouie v. Columbia87 with Ginzburg v. United
States.88 In Bouie, the petitioners were convicted of "entry upon the lands
of another ... after notice from the owner or tenant prohibiting such en-
try .... -89 Their alleged crminal activity consisted of "sitting in" at a lunch
counter after being asked to leave. Petitioners argued that the statute did
not proscribe their activity, since they were not told to leave until after
they had entered. The Supreme Court of South Carolina refused to interpret
the statute so narrowly and affirmed the conviction.90 The United States
Supreme Court reversed on the ground that petitioners had "no warning
whatever, that their conduct... would violate the statute,"' 1 even though
one of the petitioners "testified that they had intended to be arrested."02

Ralph Ginzburg, on the other had, was convicted on the ground that
he exploited erotica solely for their prurient appeal. This standard, like the
expansion of the statute condemned in Bouie, had never before been ap-

83 The basic difference between erotic realism and pornography is that in the
former, the author is endeavoring to present life (including its sexual side) as he
believes it exists. His sole aim is not to stimulate the reader. See KRONHAUUSEN, op. cit.
supra note 77, at 18.

84 A Book Named "John Cleland's Memoirs of a Woman of Pleasure" v. Attor-
ney General, 383 U.S. 413, 418 (1966).

85 Ginzburg v. United States, 383 U.S. 463, 466 (1966).
86 Bouie v.-Columbia, 378 U.S. 347, 350 (1964).
87 378 U.S. 347 (1964).
88 383 U.S. 463 (1966).
89 S.C. CODE § 16-386 (Supp. 1960), quoted in Bouie v. Columbia, 378 U.S.

at 349 n.1.
90 City of Columbia v. Bouie, 239 S.C. 570, 124 S.E.2d 332 (1962).
91 Bouie v. Columbia, 378 U.S. 347, 355 (1964).
92 Id. at 355 n.5.
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plied. In addition, the Court apparently changed the meaning of prurient
appeal from that employed in Roth v. United States,93 where the phrase first
appeared in a Supreme Court opinion. In Roth the Court seemed to adopt
the ALI Model Penal Code's definition of prurient interest as "a shameful or
morbid interest in nudity, sex, or excretion. . . ."9 The Court then ex-
pounded upon the lack of synonymy between sex and obscenity. Yet the
advertisement found to appeal to the prurient interest in Ginzburg described
Eros (one of the publications distributed by Ginzburg) "as the rave of the
American intellectual community" and "a genuine work of art."95 If this
type of advertisement appeals to the prurient interest, it will be extremely
difficult for an author or distributor to know what, if any, treatment of sex
does not appeal to the prurient interest.

Q. I think that you overstate the case. I fully believe that anyone want-

ing to say within allowable boundaries can do so.

A. Ginzburg tried to stay within bounds.96

Q. Yes, but he went to the very edge. If you walk too near the water, you
are bound to fall in. One who clearly wants to avoid danger can do so.

A. And if everyone does, we will lose much, if not all, of our erotic
realism.9'

Q. Nevertheless, if a line must be drawn, there will be close cases.

A. That's just the point. A line does not have to be drawn. One of the
great disadvantages of the law of obscenity is that it empowers the Court
to make a determination of worthlessness.

93 354 U.S. 476 (1957).
94 Id. at 487 n.20.
95 Ginzburg v. United States, 383 U.S. 463, 469 n.9 (1966). The full advertise-

ment reads as follows:
EROS is a new quarterly devoted to the subjects of Love and Sex. In the few
short weeks since its birth, EROS has established itself as the rave of the
American intellectual community-and the rage of prudes everywhere! And
it's no wonder: EROS handles the subjects of Love and Sex with complete
candor. The publication of this mazagine-which is frankly and avowedly
concerned with erotica-has been enabled by recent court decisions ruling
that a literary piece or painting, though explicitly sexual in content, has a
right to be published if it is a genuine work of art.
EROS is a genuine work of art .... (Emphasis added.) Ibid.
96 Indeed, it was Ginzburg's reading of Roth that led him to believe that he

could not be punished for publishing Eros. Playboy Interview, supra note 53, at
48-49. In fairness, it cannot be said that his reading of Roth was unreasonable. Com-
pare Mr. Justice Black's blistering dissent in Ginzburg: "Only one stark fact emerges
with clarity out of the confusing welter of opinions and thousands of words written
in this and two other cases today. That fact is that Ginzburg, petitioner here, is now
finally and authoritatively condemned to serve five years in prison for distributing
printed matter about sex which neither Ginzburg nor anyone else could possibly have
known to be criminal." 383 U.S. at 476.

07 Cf. Smith v. California, 361 U.S. 147 (1959); Winters v. New York, 333 U.S.
507 (1948).
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Q. Isn't that power necessary, if the Court is to properly balance the
competing interests?

A. In an absolute sense that is correct. However, it is extremely important
that the Court limit its exercise of this power to those instances in which
there is virtual unanimity of opinion that the particular type of speech is
worthless. Today the Court says that obscenity has absolutely no social
utility, even though expert opinion on the question is divided. Tomorrow
it might consider Communist propaganda to be utterly unimportant. The
next day it may say the same thing about the philosophy of the Republican
Party.

Q. A remote possibility.

A. I will concede that denying constitutional protection to the Republican
Party is a remote possibility, but the possibility of drawing the line in the
wrong place is not. Obscenity itself is a good example. It has been denied
constitutional protection on the theory that it is "'utterly without redeem-
ing social importance.' "98 Yet, in fairness, one must conclude that the most
we can say against obscenity is that it might not have social importance.00
Even those who concede that obscenity should be censorable do not define
it in the same manner.00 Indeed, of those who accept the Supreme Court's
definition, there is not always unanimity of opinion as to the obscenity of
a particular book.' 0 ' It staggers the imagination to list the books that at
one time or another have been held to be obscene. 102

Q. If you are alluding to the danger of a nonobscene book's being sub-
ject to censorship, it is substantially ameliorated by the Supreme Court's
willingness to review every finding of obscenity that comes before it.103

08 Jacobellis v. Ohio, 378 U.S. 184, 191 (1964), quoting from Roth v. United
States, 354 U.S. 476, 484 (1957).

90 See text accompanying notes 50-60 supra for a discussion of the conflicting
views of obscenity's social importance.

100 Compare the following definitions: "Pornography is the attempt to insult sex,
to do dirt on it." LAWRENCE, PORNOGRAPHY AND OBSCENITY IN Sax, LITERATURE AND
CENSORSHIP (Moore ed. 1953). "For such things (literature and theatrical produc-
tions) to be obscene, two elements are required: a) their theme, or content, is of an
impure or sexually exciting nature; and b) their manner of presentation is such as to
throw an attractive emphasis on that impure or sexually-exciting element." KELLY,
MODERN Youmn AND CHASTITY 73 (1941).

101 See, e.g., the disparity of opinion regarding the obscenity of Henry Miller's
Tropic of Cancer. Gerber, A Suggested Solution to the Riddle of Obscenity, 112
U. PA. L. REv. 834, 835 (1964).

102 See Lockhart & McClure, Literature, the Law of Obscenity, and the Constitu-
tion, 38 MINN. L. REV. 295 (1954).

103 In Jacobellis v. Ohio, 378 U.S. 184 (1964), Justices 3rennan, Stewart and
Harlan in separate opinions, and the Chief Justice in an opinion concurred in by Mr.
Justice Clark, indicated varying degrees of willingness to review a finding of obscenity.
Of course, Justices Black and Douglas maintained the position that nothing could be
condemned as obscene.

Furthermore, in a recent per curiam opinion, the Supreme Court reversed three
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A. Apart from the fact that the Supreme Court has more important things
to do than read every "dirty book" against which proceedings are brought, 104

its own standards leave much to be desired. We've already considered the
vagueness of the phrase "prurient interest,"'1 5 particularly as applied to
advertising. Also, we've noted the deficiencies in the phrase "redeeming
social importance."'106 The remaining test of patent offensiveness to con-
temporary community standards is probably the worst of all. The primary
purpose of free speech is to offend community standards. 107 Speech that
doesn't offend rarely needs protection. People are prosecuted for saying
that "Communism is good," not for saying that "Communism is bad."
However, the Constitution will not permit one to be punished for saying
that Communism is good (at least in the abstract) no matter how much
it offends contemporary community standards.'08

Q. Well, I must concede that you've established that anti-obscenity laws
do infringe on free speech to a certain extent. Are there any other consti-
tutional rights worthy of consideration?

A. Yes-the right of privacy. The general right of privacy has been held
to emanate from the penumbra of several amendments. 0 9 The right to read
what one chooses in the privacy of his home seems to be clearly within the
penumbra of the first amendment. I believe that the right of a person to
see or hear speech is almost as important as the right to utter it. When the
recipient of the speech is in the privacy of his home, we effectively have a
person performing a constitutionally protected act (reading) in a consti-
tutionally protected place (the privacy of his home). 110

Q. That argument cuts two ways. If a man is in the privacy of his own
home, he shouldn't be bombarded with unwanted smut.

A. If you are suggesting that the right of privacy militates in favor of a
law precluding the foisting of unwanted pornography upon individuals, I

separate findings of obscenity even though review had been limited to other questions
and the issue of obscenity had not been argued before the Court. Redrup v. New
York, 87 S. Ct. 1414 (1967).

Thus, it is apparent that today's Supreme Court would not affirm a finding of
obscenity without independently reviewing the alleged obscene publication.

104 The term "proceedings" as used in the text refers to both civil proceedings
against the book and criminal proceedings against those engaged in its distribution.

105 See text accompanying notes 84-97 supra.
100 See text accompanying notes 28-33 supra.
107 Cf. Cox v. Louisiana, 379 U.S. 536, 551-52 (1965).
108 See Yates v. United States, 354 U.S. 298 (1957).
109 Griswold v. Connecticut, 381 U.S. 479 (1965). The amendments included

are the first, third, fifth, ninth, and fourteenth.
110 The conviction of Dollree Mapp, the heroine of Mapp v. Ohio, 367 U.S. 643

(1961), was predicated upon her mere possession of obscenity in what she thought
was the privacy of her home. See State v. Mapp, 170 Ohio St. 427, 166 N.E.2d 387
(1960).
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would agree with you. However, I hope that you will agree that the right of
privacy militates against a law precluding one who wants to read pornog-
raphy from doing so.

Q. I will concede that point. Are there any other constitutional arguments
against anti-obscenity laws?

A. I can't think of any other specific constitutional rights apart from
the potential establishment of religion, which we've already discussed.'
However, there are factors which we have not yet considered which mini-
mizes the need for such legislation.

Q. Such as?

A. For one, groups such as the National Organization for Decent Litera-
ture (NODL) campaign against "indecent" books. Groups of this nature
can distribute seals to books of which they approve or even bookstores of
which they approve. They can picket bookstores. This type of protest seems
to me to be a lot more American than to simply condemn a book to the
fire."

2

Q. I doubt if that would be very effective. Indeed, such a campaign
would probably attract more people than it would repel.

A. There is some evidence that the work of the NODL has been effective
in the past. 1 3 However, if I were to assume that you are correct, you have
presented a very strong argument against anti-obscenity laws-people like
to read obscenity. If that is so, maybe it should rank as a higher type of
speech than we've been ranking it.

Q. Only the sexually immature enjoy reading obscenity.

A. Two of the leading experts on obscenity, Dean Lockhart and Professor
McClure, have taken that position," 4 but with due deference, I must dis-
agree. Many sexually mature people that I have met enjoy obscenity." 5

Q. You mean they've seen it!

A. Yes. You needn't sound so surprised. Stag movies are fairly common
at some fraternity parties. That brings me to another argument against anti-

"'i See text accompanying notes 64-74 supra.
112 Nothing herein presented should be construed as approving state support of

such private protest groups. See Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963).
113 See Lockhart & McClure, supra note 102, at 304-20. In a more recent article,

the same authors indicate that the NODL's effectiveness has declined in recent years.
Lockhart & McClure, Censorship of Obscenity: The Developing Constitutional Stan-
dards, 45 MiNN. L. Rnv. 5, 6-9 (1960).

"14 Lockhart & McClure, Censorship of Obscenity: The Developing Constitutional
Standards, supra note 113, at 67.

115 Compare Schwartz, supra note 75, at 697.
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obscenity legislation-its unenforceability. If people are going to see it
anyway, it is better that the law sanction it.116

Q. Isn't that a matter of legislative judgment?

A. Perhaps. But proof of a law's lack of effectiveness certainly weakens
a state's contention that the law is necessary. Indeed, outlawing pornog-
raphy limits the production of pornography to those who are willing to
violate the law. This pornography is likely to be much more inartistic and
offensive than the pornography that would flourish in the absence of cen-
sorship.117

Q. Maybe we need stronger anti-obscenity legislation.

A. As a practical matter, this is impossible because of the Supreme Court's
insistence on strict procedural safeguards in the enforcement of anti-ob-
scenity legislation." 8

THE SEARCH FOR A PROPER BALANCE
Q. Are you suggesting that all anti-obscenity legislation is unconstitional?

A. Not necessarily. I think some types of anti-obscenity legislation are
unconstitutional, whereas other types are not.

Q. I presume that you think laws precluding adults from obtaining access
to pornography are unconstitutional.

A. That is correct. The state's interest in precluding an adult from view-
ing pornography is basically that it might be harmful.

Q. Isn't that rational?

A. Yes, it is rational, but that is not enough. In order for a state to in-
fringe upon an author's freedom of speech and a reader's right of privacy,
there must be more than conjecture that the literature might be harmful." 9

This is a fortiori true when there is evidence that pornographic literature
might be beneficial. 20

Q. Isn't that reasoning just as applicable to children?

A. No. Traditionally, the state has been allowed more leeway in protecting
the morals of children. Thus, in Prince v. Massachusetts'2' the Supreme
Court sustained a child labor law even though it precluded a Jehovah's Wit-
ness from freely exercising her religion. Since the state does have a greater

116 Cf. Griswold v. Connecticut, 381 U.S. 479 (1965).
117 See note 60 supra.
118 See, e.g., Freedman v. Maryland, 380 U.S. 51 (1965); A Quantity of Copies

of Books v. Kansas, 378 U.S. 205 (1964).
119 Cf. Gibson v. Florida Legislative Investigative Comm., 372 U.S. 539 (1965).
120 See KRONHAUSEN, op. cit. supra note 77.
121 321 U.S. 158 (1944).
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concern with the development of children than adults, and since precluding
only children from reading obscenity does not totally proscribe its distribu-
tion, I believe that child (under 18) anti-obscenity laws should be sus-
tained, so long as they are not arbitrary.122

Q. That reasoning should also preclude the dissemination of obscenity
to adults inasmuch as free dissemination to adults will increase the like-
lihood of children obtaining it.

A. I'm not sure that that follows. Laws can be made that strictly preclude
the dissemination of obscenity to minors. If people are going to violate these
laws, they will probably violate the anti-obscenity laws we have today. In
any event, even at the cost of an occasional minor's viewing obscenity, we
cannot "reduce the adult population .. . to reading only what is fit for
children."

2 3

Q. If we can preclude minors from viewing obscenity, don't we still have
the problem of defining obscenity? It was this definitional or line-drawing
problem that you suggested was a reason for abandoning the Roth test. 124

A. The problem is not the same. Since we are allowing the state to shield
children from obscenity on the ground that it might reasonably believe ob-
scenity to be harmful, it should follow that the state can preclude children
from reading any book that it reasonably believes to be harmful.

Q. What about the pandering problem? Should the state be permitted to
punish those who make a huge profit by catering to "the widespread weak-
ness for titillation by pornography"?W5

A. I believe that legislation designed to limit the profit from obscenity or
other sexually provocative literature might be sustained if reasonable. How-
ever, such legislation may prove undesirable because the producer of por-
nography would have to produce a large volume to make a profit. 20

Q. Why not preclude the sale of pornography entirely. If someone wants
to give it away, the law need not prosecute. Thus his free speech rights
would be protected. However, his right to sell speech would not be. The
ALI Model Penal Code has adopted a modified version of this view. 27

122 See generally Note, "For Adults Only": The Constitutionality of Govern-
mental Film Censorship by Age Classification, 69 YALE L.J. 141 (1959).

123 Butler v. Michigan, 352 U.S. 380, 384-85 (1957).
124 See text accompanying notes 84-109 supra.
125 Ginzburg v. United States, 383 U.S. 463, 471 (1966), quoting Schwartz,

supra note 75, at 677.
126 There is evidence that the profit on the individual sale of many paper-bound

books disapproved of by organizations such as NODL is small. Lockhart & McClure,
supra note 102, at 310. Therefore, volume is frequently necessary to insure a reason-
able profit. On the other hand, some erotic publications, such as Ginzburg's Eros,
could hardly be described as inexpensive.

127 See Schwartz, supra note 75, at 681. The Code limits noncommercial dis-
semination to the "personal associates of the actor."
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A. I believe that the impact of such a rule on the dissemination of ob-
scenity would be too great. Since our basis for allowing obscenity to be
distributed is that it might have social importance, I don't believe that such
a stifling restriction should pass constitutional muster.
Q. Then how can you justify any price restriction at all. Isn't that an-
alogous to taxing newspapers which print things which the politicians in
power don't like? 28

A. Not exactly. A tax aimed at unpopular newspapers is primarily a re-
straint on speech and secondarily an economic regulation; whereas a rea-
sonable price restriction on literature dealing with sex, where exhorbitant
prices are thought to be fairly common, is primarily an economic regulation
from which speech is not immune. 29

Q. Won't a statute which subjects only sex literature to a price restriction
violate the equal protection clause?

A. Probably not. A legislature could reasonably conclude that excessive
profiteering in sex literature is greater than it is in other forms of literature.
"It is no requirement of equal protection that all evils of the same genus
be eradicated or none at all."' 30

Q. Inasmuch as you've conceded that obscenity can be subjected to eco-
nomic regulation, would you also allow marketing restrictions, such as
forbidding its dissemination through the mails?

A. Marketing restrictions on free speech are permissible. I think this is
the clear import of Breard v. City of Alexandria 13 ' in which an ordinance
precluding the unsolicited ringing of doorbells was sustained even though it
was applied to a magazine salesman. Essentially that case could be treated
as one in which the state was permitted to allow the right of privacy to pre-
vail over a method of marketing speech.'3 Therefore, I believe that a statute
narrowly drawn to preclude the unsolicited mailing of obscenity should be
sustained. On the other hand, a statute proscribing the mailing of obscenity
that has been ordered by a willing buyer from a willing seller should be held
unconstitutional, inasmuch as the statute would then be interfering with
the buyer's privacy rather than protecting it.

Q. Should a statute be sustained which precludes a willing seller of ob-
scenity from openly soliciting potential willing buyers?

128 For a holding that such a practice is unconstitutional, see Grossjean v.
American Press Co., 297 U.S. 233 (1936).

129 Cf. Lorain Journal Co. v. United States, 342 U.S. 143 (1951). The fact that
the margin of profit on many paper-bound books is small (note 126 supra), does not
preclude a legislature from concluding that much sex literature tends to be over-
priced.

130 Railway Express Agency Inc. v. New York, 336 U.S. 106, 110 (1949).
131 341 U.S. 622 (1951).
132 See McKay, The Right of Privacy: Emanations and Intimations, 64 MIcH. L.

Rnv. 259, 277 (1965).
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A. Yes. A state can protect its citizens against unwanted solicitation. 188

Q. Then how could these willing buyers learn about the opportunity to
purchase obscenity?

A. They could learn of it from the obscene publications that I would allow
to be sold in stores. Thus an adult who wanted to read pornography could
walk into a bookstore whose manager chose to sell such literature, purchase
his magazine in a section reserved for adults only, and respond to an ad-
vertisement contained in the magazine offering more pornography for sale
through the mails.

Q. But the government'8 4 could preclude such an advertisement from
appearing in a national magazine that is not aimed at those seeking por-
nography.

A. That is correct.

Q. How can you reconcile that position with Mr. Justice Douglas' observa-
tion that "the advertisements of our best magazines are chock-full of thighs,
ankles, calves, bosoms, eyes, [and] hair, to draw the potential buyer's at-
tention to lotions, tires, food, liquor, clothing, autos, and even insurance
policies.' u 5

A. I do not doubt the accuracy of that observation. However, I believe
that there is nothing contained in the first amendment to preclude govern-
mental regulation of this activity. I believe that a carefully drawn statute
precluding sex in advertising could be sustained. Advertising per se is not
constitutionally protected speech.' 30 As such, a state or the federal govern-
ment can make any sort of reasonable limitation that it deems appropriate.
Indeed, much of today's sexy advertising might be misleading and hence
subject to FTC regulations. 137 However, before either sexy advertising or

'33 Breard v. City of Alexandria, 341 U.S. 622 (1951). It is worth noting that
Justices Black and Douglas, who were the only Justices unwilling to allow the right
of privacy to prevail over the dissemination of speech in Breard, were also the only
Justices who insisted that the right of a captive audience not to listen to speech must
prevail over the disseminator's right to broadcast it. Public Util. Comm'n v. Pollak,
343 U.S. 451, 466, 467 (1952) (separate opinion of Black; J.) (dissenting opinion of
Douglas, J.).

134 Federal or state. This article is not concerned with commerce or supremacy-
clause limitations on the power to legislate in this area.

'35 Ginzburg v. United States 383 U.S. 463, 482 (1966) (dissenting opinion of
Douglas, J.).

136 Valentine v. Chrestensen, 316 U.S. 52 (1942). It will be noted that the tech-
nique of defining advertising as something other than speech appears on the surface
to be inconsistent with the analysis presented in Part I of this article. However, in light
of the fact that it is now well settled that advertising as such is not protected by the
first amendment, it seemed appropriate to so treat it. The merits of that rule may be
fairly debatable but are not within the scope of this article. But see, New York Times
v. Sullivan, 376 U.S. 254 (1964).

'37 Cf. Federal Trade Comm'n v. Mary Carter Paint Co., 382 U.S. 46 (1965).
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the unwelcome solicitation of obscenity can be punished, the statute must
clearly proscribe that conduct as punishable.138

Q. To summarize, you would preclude punishment for privately viewing
obscenity or for selling it to a willing adult buyer, but you would permit
punishment under a clear and narrow statute precluding the sale of read-
ing material to minors that the state reasonably believes to be harmful to a
minor. Also, you would permit punishment for indiscriminate solicitation
of obscenity, and even for sexy advertising.

A. That's essentially correct. Bear in mind that I do not necessarily ap-
prove of such legislation, but would permit it as a matter of constitutional
law.

Q. Do you believe that the rule should be the same for movies?

A. If you mean movies shown privately-yes. For publicly shown movies
there is a different question. Any given city has a limited number of
theatres. As such, each theatre could be said to be "'affected with a public
interest .... ' "139 Thus, one could argue that the state has more of an inter-
est in regulating movies open to the public than it has in regulating mate-
rial that is read or seen in private.

Q. You mean that the state should be able to punish the showing of ob-
scene movies?

A. Although the question is close, I believe that the answer should be no.
In the absence of proof that so many movie houses were showing obscene
films that people who didn't like obscene films or who were too young to
be admitted couldn't be entertained, I believe that the interest of free speech
preponderates in favor of allowing obscene movies to be shown.

Q. What about a drive-in movie which is in full view of the user of the
highway?

A. Perhaps some limitation would be appropriate.

Q. Wouldn't you then have the same problems of standards that we have
today under Roth?

A. Yes, but a state's judgment would likely be given considerable weight if
its statute were narrowly limited to drive-in movies. This is not unlike the
problem of regulating the reading material of young people. 40

Q. Can television be constitutionally denied the right to present obscenity?

A. Yes. Due to the limited number of television channels, which are
138 See Bouie v. Columbia, 378 U.S. 347 (1964). But see Ginzburg v. United

States, 383 U.S. 463 (1966). See discussion in text accompanying notes 84-103 supra.
139 Cf. Munn v. Illinois, 94 U.S. 113, 126 (1877).
140 See text accompanying notes 121-25 supra.
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strictly controlled by the FCC, television is very much "affected with a pub-
lic interest," which should preponderate over the free speech interest.

Q. Are burlesque shows entitled to constitutional protection?

A. Probably. They are, I suppose, one step further from speech in its
usual sense than are movies, which are clearly constitutionally protected.
However, as a form of art, burlesque should be constitutionally protected. 141

Q. What about topless (or bottomless) waitresses in nightclubs?

A. Now, of course, you are getting further away from speech. However,
arguably the nude human body is a form of art. Thus, as long as the public
is warned of what to expect and minors are precluded, there might be con-
stitutional protection.

Q. What about sexual intercourse itself-isn't that a form of art or
expression?

A. Perhaps in the broadest sense of the word. However, here I think that
action preponderates over speech and that the first amendment does not
protect this sort of conduct.

CONCLUSION
Q. Well, now, under your balancing test, you seemed to have devised an
answer for every problem that I have raised. How convinced are you that
the Supreme Court ought to adopt the solutions that you have proposed?

A. I am not at all certain that each conclusion I have reached is the
best. I may have given too much weight to certain factors and not enough
to others. Indeed, I may have missed some legitimate arguments entirely. 142

However, I am convinced that, under the approach that I have suggested,
the Supreme Court would be in a better position than I to reach the proper
result on any given question. It would have the benefit of counsel arguing
the relative merits of each side in order to protect their respective clients'
interest. I believe that under our adversary system, the Supreme Court
could effectively and properly balance the competing interests. However, I
cannot emphasize enough that this can never be done until the Court recog-
nizes that obscenity is speech and, as such, must be constitutionally pro-
tected unless some legitimate state interest justifies its infringement.

141 See Adams Newark Theatre Co. v. City of Newark, 22 N.J. 472, 475, 126
A.2d 342 (1956), aff'd, 354 U.S. 931 (1957).

142 For disparate suggestions by two authors who appear to support a balancing
approach, compare Elias, Obscenity: The Law, a Dissenting Voice, 15 BAYLOR L. REv.
1 (1963), with Gerber, supra note 101. Of course, the balance one strikes largely
depends upon the factors which one balances and the weight he attributes to each.
See Frantz, Is the First Amendment Law? A Reply to Professor Mendelson, 51 CALIF.
L. REV. 729 (1963). Thus, the suggestion tendered at the outset of this article bears
consideration: "The scales of justice will not balance with false weights on either
side."
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