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On April 4, 1966, the Supreme Court granted certiorari in
Cichos v. Indiana to consider the following questions:

"1. Is Fifth Amendment's protection against
double jeopardy of such basic character-
istic in law as to be immune, under Four-
teenth Amendment, from state encroach-
ment?

2. Should Palko v. Connecticut' . . be
reconsidered and overruled."2

Inasmuch as Palko held that the fifth amendment's protec-
tion against double jeopardy was not immune from state
encroachment, the two questions are really one.

CICHOS v. INDIANA

Ronald Cichos was involved in an automobile accident
in which two people were killed. As a result thereof, he
was tried for involuntary manslaughter and reckless homi-
cide.' The jury convicted him of reckless homicide but was

* Assistant Professor of Law, The University of Connecticut School of Law

1 302 U.S. 319 (1937).
2 34 U.S.L. WEEK 3339 (April 4, 1966).
3 Manslaughter-Penalty.-Whoever voluntarily kills any human being

without malice, expressed or implied, in a sudden heat, or involuntarily in the
commission of some unlawful act, is guilty of manslaughter, and on conviction
shall be imprisoned not less than two [2] years nor more than twenty-one

[21] years. (Emphasis added). BURNS' IND. STAT. ANN. § 10-3405 (1956)
Reckless Homicide.-Any person who drives a vehicle with reckless dis-

regard for the safety of others and thereby causes the death of another person
shall be guilty of the offense of reckless homicide. Any person convicted of
reckless homicide shall be punished by a fine of not less than one hundred
dollars [$100] or more than one thousand dollars [$1,000], or by imprison-
ment in the state farm for a determinate period of not less than sixty [60]
days and not more than six [6] months, or by both such fine and such im-
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silent on the involuntary manslaughter count. On appeal,
the Supreme Court of Indiana reversed the conviction on
the ground that the trial judge's instructions permitted a
conviction upon proof of ordinary negligence. 4

Subsequently Cichos was retried for both involuntary
manslaughter and reckless homicide. Again, he was con-
victed of reckless homicide. He argued that being twice
placed in jeopardy for involuntary manslaughter was incon-
sistent with the double jeopardy clause of the fifth amend-
ment as made applicable to the states by the fourteenth.
It was further argued that the unconstitutional presence of
the involuntary manslaughter count could have prejudiced
the jury on the count charging reckless homicide.5 The
Supreme. Court of Indiana affirmed the conviction.6

THE CouRT'S ALTERNATIVES

In exploring the Court's alternatives, it will be assumed
that the conviction obtained in Cichos was inconsistent with
the double jeopardy clause although a plausible argument
could be made to the contrary.7

In ascertaining the extent to which states are bound by
the specific provisions of the Bill of Rights, three different
tests have been espoused by the Justices of the Supreme
prinsonment, or by a fine of not more than one thousand dollars [$1,000] and

imprisonment in the state prison for an indeterminate period of not less than

one [1] year or more than five [5] years. BURNS' IND. STAT. ANN. § 47-2001 (a)

(1956).
4 243 Ind. 187, 184, N.E.2d 1 (1962).

5 Compare U.S. ex rel. Hetenyi v. Wilkins, 348 F.2d 844 (2d Cir. 1965),

cert. denied sub nom, Mancusi v. Heteyi, 86 S.Ct. 896 (1966).
6208 N.E.2d 685 (Ind. 1965)
7 Green v. United States, 355 U.S. 184 (1957) would appear to condemn

the retrial of Cichos for involuntary manslaughter. However, since he was not
convicted of that crime, he would have to establish that his merely being

charged with it could have prejudiced the jury.
Inasmuch as the Court has been quick to find potential prejudice resulting

from the denial of constitutional rights in other areas [compare Hamilton v.
Alabama, 368 U.S. 52 (1961)], it seems likely that it will find potential
prejudice here. Accord, U.S. ex. rel. Hetenyi v. Wilkins, 348 F.2d 844 (2d.
Cir. 1965) cert. denied sub nom, Mancusi v. Hetenyi, 86 S.Ct. 896 (1966).
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Court. They are "total absorption," "fundamental fairness,"
and "selective absorption." The "total absorptionist" be-
lieves that the fourteenth amendment absorbed all of the
provisions of the first eight amendments of the Bill of
Rights.8 This philosophy suggests that the fourteenth
amendment imposes the same standards upon the states that
the Bill of Rights imposes upon the federal government.

A supporter of the "fundamental fairness" test believes
that neither the Bill of Rights nor any of its provisions are
applicable to the states as such. Rather, he believes that
states are constitutionally free to enact any law or procedure
that is not "fundamentally unfair,"9 inconsistent with "a
concept of ordered liberty,"'10 or violative of some other
phrase that means essentially the same thing."

The "selective absorptionist's" philosophy lies somewhere
between the two theories enunciated above. Unlike the
"total absorptionist," he recognizes the possibility that some
provisions of the Bill of Rights might not be applicable to
the states.12 On the other hand, he believes that the Bill of
Rights does contain certain provisions which are "implicit in
a concept of ordered liberty."13 He would apply these pro-
visions against the states to the same extent that the Bill of
Rights applies them against the federal government.

8 Hereinafter, the term "Bill of Rights" will be treated as synonomous with

the first eight amendments of the Bill of Rights.
S9The phrase "fundamental fairness" is taken from Betts v. Brady, 316

U.S. 455, 473 (1942).
1o Palko v. Connecticut, 302 U.S. 319, 325 (1937).
n Among other phrases that have been used to express this concept are:

some principle of justice so rooted in the traditions as to be ranked as funda-
mental," Snyder v. Massachusetts, 291 U.S. 97, 105 (1934), and "the funda-
mental principles of liberty and justice which lie at the base of all our civil
and political institutions and not infrequently are designated as 'law of the
land,' " Hebert v. Louisiana, 272 U.S. 312 (1926). Professor Cushman called
it "the 'Basic Values' Doctrine." Cushman, Incorporation: Due Process and the
Bill of Rights, 51 CORN. L. Q. 467, 482 (1966).

12 The classic example is the seventh amendment's guarantee of a jury
trial in civil suits exceeding twenty dollars. See Brennan, The Bill of Rights
and the States, 36 N.Y.U.L. REV. 761, 772 (1961).

13 See no. 33, 34, 35, 36, 37 and accompanying text, infra p. 415.
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We will now examine the extent to which each of these
doctrines has been established and analyze the advantages
and disadvantages of each. Ultimately, the analysis will be
directed to a consideration of the most desirable approach
for the Court to adopt in Cichos.

TOTAL ABSORPTION

If the Court were to adopt the doctrine of "total absorp-
tion," it would be unnecessary for Cichos to establish the
"fundamental unfairness" of either double jeopardy general-
ly or the type of double jeopardy to which he was subjected.
However, this philosophy has never been accepted by a
majority of the Court. Its closest proximity to acceptance
was Adamson v. California, wherein Mr. Justice Black,
speaking for four members of the Court, advocated its
adoption.

14

"Total absorption" does have the apparent advantage of
creating a uniform standard of state and federal rights.
However, this alleged advantage cuts two ways. By creat-
ing a uniform standard of state and federal rights, the doc-
trine rejects the contention that legitimate considerations of
federalism might justify a decision not to impose all of the
provisions of the Bill of Rights upon the states.

It is questionable whether the framers of the fourteenth
amendment subjectively intended it to incorporate the Bill
of Rights. Proponents of either view can find evidence to
support their respective positions.' 5 However, it is difficult
to conclude that the phrase "nor shall any State deprive any
person of life, liberty or property without due process of
law" objectively manifests an intent to incorporate eight
specific amendments. Indeed, as Mr. Justice Frankfurter
said: "It would be extraordinarily strange for a Constitution
to convey such specific commands in such a roundabout and
inexplicit way."' 6

14 332 U.S. 46, 68 (1947) (dissenting opinion).
15 See Note, The Adamson Case: A Study in Constitutional Technique, 58

YALE L. J. 268, 273-75 (1949).
16 Adamson v. California, 332 U.S. 46, 63 (1947) (concurring opinion).
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It is unlikely that the Court will base its decision on
"total absorption." Of the present Supreme Court, only two
Justices, Black and Douglas, have declared themselves in
favor of it." Mr. Justice Brennan and the Chief Justice have
neither accepted nor rejected it, but have indicated a will-
ingness to decide each case on the basis of "selective absorp-
tion." Thus far they have voted to "selectively absorb"
every provision of the Bill of Rights which a litigant has
sought to have absorbed, 18 thereby rendering it unnecessary
to decide whether or not to adopt "total absorption." Inas-
much as they can continue selectively to absorb every pro-
vision of the Bill of Rights that they believe should be ab-
sorbed, it seems unlikely that they will vote for "total ab-
sorption." Justices Harlan, Clark, Stewart and White would
appear to be opposed to "total absorption,"'19 while Mr.
Justice Fortas has not yet been confronted with the prob-
lem.

In light of the foregoing, it seems virtually certain that
the Supreme Court will decide Cichos on the basis of either
"fundamental fairness" or "selective absorption."

FUNDAMENTAL FANEss

The concept of "fundamental fairness" was born of ne-
cessity. Having rejected "total absorption" as early as
1876,2" the Court needed to give meaning to the due process
clause. In case after case, it became apparent that a flexible

17 See Adamson v. California, 332 U.S. 46, 68 (1947) (dissenting opinion
of Black, J).

18See Cohen v. Hurley, 366 U.S. 117, 154 (1961) (dissenting opinion of

Brennan, J), Ohio ex rel. Eaton v. Price, 364 U.S. 263 (1960) (separate
opinion of Brennan, J), and cases cited in nn. 33, 34, 35 and 36.

19 Justices Harlan, Clark and Stewart necessarily rejected "total absorption"
by voting against absorbing the privilege against self-incrimination in Cohen
v. Hurley, 366 U.S. 117 (1961). Although Mr. Justice White has never ex-
plicitely rejected "total absorption," his concern for upholding state procedures
as evidenced by his dissents in Escobedo v. Illinois, 378 U.S. 478, 495 (1964),
Malloy v. Hogan, 378 U.S. 1, 33 (1964) and Robinson v. California, 370
U.S. 660, 685 (1962), would seem to be the antithesis of "total absorption."

20 Walker v. Sauvinet, 92 U.S. 90 (1876).
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term such as due process could not be given an inflexible
definition. Rather, the Court found it necessary to adopt
phrases such as "fundamental fairness" to express the req-
uisite flexibility.2'

In spite of its affording flexibility, the "fundamental fair-
ness" test is not without its detractors.22 They argue that
the test creates uncertainty in decisions and subjectivity in
judging. Although the test does create uncertainty, this is
the other side of the flexibility coin and a necessary con-
comitant thereof. Some supporters of the "fundamental
fairness" test argue that it is not subjective. However, it
seems difficult to conclude that there is no element of sub-
jectivity in a decision based upon a concept as elusive as
"fundamental fairness." 2'

SELECTIVE ABSORPTION

In a recent decision, the Supreme Court intimated that
the process of "selective absorption" was first employed in
1897.24 In dissent, Mr. Justice Harlan expressed the belief
that its first acceptance was in 1963.25 The reason for this
disparity lies in the fact that until recently, the Court had
not directly concerned itself with this question.

21 See e.g. Betts v. Brady, 316 U.S. 455, 473 (1942).
22 See e.g. Cushman, Incorporation: Due Process and the Bill of Rights, 51

CORN. L. Q. 467 (1966).
23 Mr. Justice Frankfurter, a leading exponent of the "fundamental fair-

ness" test, has suggested that it does not compel subjectivity. In Rochin v.
California, 342 U.S. 165, 172 (1952), he "objectively" held that forcibly
obtaining morphine capsules from a defendant's stomach was "conduct that
shocks the conscience" and as such could not be introduced in evidence against
the defendant. However, some of this author's students claimed that their
conscience was not shocked by this conduct. Indeed, it is difficult to believe
that the result would have been different if a Gallup Poll survey had revealed
that a majority of the populace approved of this sort of conduct. But c.f.
Breithaupt v. Abram, 352 U.S. 432 (1957).

24 Malloy v. Hogan, 378 U.S. 1, 4 (1964) intimated that Chicago, Burling-
ton & Quincy R. Co. v. Chicago, 166 U.S. 226 (1897) was the first case to
apply "selective absorption."

25 Dissenting in Malloy v. Hogan, 378 U.S. 1, 24 (1964), he argued that
Ker v. California, 374 U.S. 23 (1963) was the first case specifically to "absorb" a
provision of the Bill of Rights.
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For instance, it is clear that one of the liberties protected
by the fourteenth amendment is freedom of speech.26 In-
deed, of all the Justices now sitting on the Supreme Court,
only Mr. Justice Harlan has suggested that the fourteenth
amendment affords less protection than the first amend-
ment.27 However, the Court has never been forced to artic-
ulate its reasons for holding that these two amendments
offer coterminous protection. Is it because the fourteenth
amendment has ipso facto absorbed the first amendment,
or, is it because every time a state has abridged free speech
in a manner that would be inconsistent with the first amend-
ment, the Court has independently found it to be incon-
sistent with the fourteenth amendment? If it is the former,
it would be correct to say that the first amendment has been
selectively absorbed; if it is the latter, it would not.28

The term "absorption" as applied to the fourteenth
amendment was first employed by Mr. Justice Cardozo, in
Palko v. Connecticut,29 the case whose potential overruling
is the subject of this article. After indicating those provi-
sions of the Bill of Rights that were not applicable to the
states, the eminent jurist added:

We reach a different plane of social and moral values
when we pass to the privileges and immunities that have
been taken over from the earlier articles of the federal
bill of rights and brought within the Fourteenth Amend-
ment by a process of absorption. These in their origin
were effective against the federal government alone. If
the Fourteenth Amendment has absorbed them, the
process of absorption has had its source in the belief that
neither liberty nor justice would exist if they were sacri-
ficed.30

Some members of the present Supreme Court believe that
26 See e.g. N.A.A.C.P. v. Button, 371 U.S. 415 (1963).
27 Compare his dissenting opinion in Ginzburg v. United States, 86 S. Ct.

942, 953 (1966) with his dissent in A Book Named "John Cleland's Memoirs
of a Woman of Pleasure" v. Attorney General, 86 S. Ct. 975, 996 (1966).

28 Compare N.A.A.C.P. v. Button, 371 U.S. 415 (1963) with Beauharnais
v. Illinois, 343 U.S. 250 (1952). See Cushman supra n. 22 at 489-91.

29 302 U.S. 319 (1937).
3o Id. at 326 (Emphasis added.)
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Cardozo was thinking in terms of absorbing entire provi-
sions of the Bill of Rights, such as free speech or right to
counsel,3 ' whereas others believe that he only intended to
absorb those aspects of a provision that are fundamental.32

In recent years, the former view has prevailed. Thus the
right to counsel,33 the right to be free from unreasonable
searches and seizures,34 the privilege against self-incrimina-
tion,3 5 and the right of a criminal defendant to confront the
witnesses against him, 3 have been held to be absorbed by
the fourteenth amendment.37

Although the Supreme Court has intimated that the doc-
trine of "selective absorption" was contemplated by the
framers of the fourteenth amendment, 8 no evidence to that
effect has been presented. Indeed, it is difficult to dispute
Professor Henkin's observation that "[t] here is no evidence,
and it is difficult to conceive, that anyone thought or in-
tended that the amendment should impose on the states a
selective incorporation."39

Thus, it would appear that any justification for "selective
absorption" must be pragmatic rather than historical. Its

31 Justices Brennan, Black, Douglas and the Chief Justice read Palko in

this manner. See Ohio ex rel. Eaton v. Price, 364 U.S. 263, 275 (1960)
(separate opinion of Brennan, J).

32 Justices Harlan and Clark took this position in Malloy v. Hogan, 378
U.S. 1, 24 (1964) (dissenting opinion of Harlan, J).

33 Gideon v. Wainwright, 372 U.S. 335 (1963). In a concurring opinion,
Mr. Justice Harlan indicated that he did "not understand the Court to . . .
embrace the concept that the Fourteenth Amendment 'incorporates' the Sixth
Amendment as such." Id. at 352. Assuming arguendo that Harlan's reading of
Gideon was correct, it appears to have been rejected by Escobedo v. Illinois,
378 U.S. 478 (1964).

34 Ker v. California, 374 U.S. 23 (1963).
35 Malloy v. Hogan, 378 U.S. 1 (1964).
36 Pointer v. Texas, 380 U.S. 400 (1965).
37 The first amendment has probably been absorbed in toto. See n. 28,

supra. Quaere whether the prohibition against cruel and unusual punishment
has been absorbed as such. See Robinson v. California, 370 U.S. 660 (1962).

38 See Malloy v. Hogan, 378 U.S. 1, 5 (1964).
3 Henkin, "Selective Incorporation" in the Fourteenth Amendment, 73

YALE L. J. 74, 77-78 (1963). The term "incorporation" is synonomous with
"absorption."
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supporters have suggested that it allows for greater cer-
tainty and less subjectivity than the "fundamental fairness"
test.40 Therefore, it behooves us to consider the extent to
which it has achieved these objectives.

Once a provision of the Bill of Rights has been selectively
absorbed, it becomes certain that state conduct which is
determined to be inconsistent with it, violates due process.
However, the process of ascertaining which conduct is
violative of a so-called "specific" provision is far from cer-
tain. Indeed, a phrase such as "unreasonable searches and
seizures" or even "twice put in jeopardy," is only marginally
clearer than a phrase such as "due process" or "fundamental
fairness." A good illustration of this is Ker v. California,
wherein eight of the nine participating Justices thought that
the standard to be applied was "unreasonable searches and
seizures." Of these eight, four thought that the search and
seizure at issue was unreasonable. The other four thought
that it was reasonable. The case was ultimately decided by
Mr. Justice Harlan, who thought that the search and seizure
was not "fundamentally unfair."42

Thus, it seems justifiable to conclude that the "selective
absorption" of an amendment does not create significantly
greater certainty than there would have been had the
amendment not been absorbed.

In order to determine whether it reduces subjectivity, it
is necessary to analyze the process employed by the Court
in ascertaining the propriety of absorbing a particular provi-
sion of the Bill of Rights. For example, why has the priv-
ilege against self-incrimination been absorbed, whereas the
right to a jury trial in civil suits of more than twenty dollars
has not been and probably will not be?43

The answer would appear to be that the privilege against
self-incrimination is "implicit in the concept of ordered lib-

40 See Mr. Justice Goldberg's concurring opinion in Pointer v. Texas, 380

U.S. 400, 413-14 (1965).
41 374 U.S. 23 (1963).
42 Id. at 46.
43 See Brennan, supra n. 12.
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erty," whereas the right to a jury trial in civil suits of more
than twenty dollars may not be. 4 It is submitted that such
a determination is at least as subjective as the determination
that a particular procedure is fundamentally unfair.

Another justification that has been suggested for "selec-
tive absorption" is that it reduces disparities between state
and federal criminal procedure.4 5 Although this is true, it
is highly questionable whether it can be fairly categorized
as an advantage in light of the fact that it destroys potential
state experimentation, which has generally been thought to
be a virtue of the Federal System.4 6

In light of the limited advantages to be derived from
"selective absorption," it is particularly appropriate to con-
sider its disadvantages. One significant disadvantage of the
doctrine is its disregard of the canon of construction which
admonishes the Supreme Court to decide constitutional
issues on the narrowest possible ground.4 7 Surely, a decision
which holds an entire provision of the Bill of Rights, such as
double jeopardy, to be "implicit in a concept of ordered
liberty" is more broadly conceived than one which merely
holds a particular type of double jeopardy to be incon-
sistent with "fundamental fairness."

A narrow decision renders it unnecessary for the Court to
decide questions not directly before it. Contrawise, a deci-
sion which holds an entire provision of the Bill of Rights
to be "implicit in a concept of ordered liberty" would seem

44 See Cushman, supra n. 22 at 500-01.
45 Malloy v. Hogan said: "It would be incongruous to have different

standards determine the validity of a claim of privilege based on the same
feared prosecution, depending on whether the claim was asserted in a state or
federal court." 378 U.S. 1, 11 (1964).

46 See Malloy v. Hogan, 378 U.S. 1, 27 (1964) (dissenting opinion of
Harlan, J). Of course, the author is not suggesting that states should be
allowed to experiment with fundamental rights. However, only fundamental
rights should be free from experimentation. "Selective absorption" motivated
by uniformity would tend to preclude experimentation with non-fundamental
rights.

47 See Ashwander v. T.V.A., 297 U.S. 288, 347 (1936) (concurring
opinion of Brandeis, J). Compare Robinson v. California, 370 U.S. 660, 685-86
(1962) (dissenting opinion of White, J., n.1).
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to require an analysis of all aspects of that provision, in-
cluding those not before the Court. This is more than bur-
densome; it is well nigh impossible, inasmuch as the Court
cannot be sure of the extent to which provisions of the Bill
of Rights might subsequently be expanded. A vivid illustra-
tion of this is presented by the cases of Malloy v. Hogan48

and Griffin v. California.49

In Malloy, it was claimed that the incarceration of a de-
fendant for contempt, based on his refusal to answer a
referee's questions during a gambling probe, was incon-
sistent with the fifth amendment's privilege against self-
incrimination as made applicable to the states through the
fourteenth. The Court held that the fifth amendment was
absorbed by the fourteenth, and that the challenged pro-
cedure was a violation of it

In Griffin, the issue was whether judicial and prosecu-
torial comment upon a defendant's failure to testify was in-
consistent with the fifth amendment as made applicable to
the states by the fourteenth. After holding that such com-
ment upon a failure to testify did not comport with the fifth
amendment, the Court concluded:

We said in Malloy v. Hogan that "the same standards
must determine whether an accused's silence in either a
federal or state proceeding is justified." We take that in
its literal sense and hold that the Fifth Amendment, in its
direct application to the federal government and its bear-
ing on the States by reason of the Fourteenth Amend-
ment, forbids either comment by the prosecution on the
accused's silence or instructions by the court that such
silence is evidence of guilt.50

Thus, the Court's holding in Malloy precluded an inde-
pendent analysis of whether the type of compulsory self-
incrimination to which Griffin was subjected was incon-
sistent with "a concept of ordered liberty."

It could hardly be contended that the Malloy Court had
the Griffin procedure in mind when it held the privilege

48 378 U.S. 1 (1964).
49 380 U.S. 609 (1965).
SSOld. at 615.
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against self-incrimination to be applicable to the states.
This is so because at the time of Malloy, the procedure that
was later to be condemned in Griffin had not yet been held
to be violative of the fifth amendment. Therefore, it is sub-
mitted that the Court should not have been precluded from
an independent consideration of the fundamental nature
of the procedure employed in Griffin.

This author is not suggesting that the procedure in Griffin
should have been upheld. It may well be that the prosecu-
torial comment therein condemned was fundamentally un-
fair."' Indeed, it could fairly be concluded that all judicial
and prosecutorial comment upon a defendant's failure to
testify is fundamentally unfair. However, it is submitted
that this question should have been treated as controlling
rather than immaterial.5 2

It is now appropriate to consider whether Cichos v. In-
diana should overrule Palko v. Connecticut, and hold the
fifth amendment's protection against double jeopardy to be
absorbed by the fourteenth.

51 Indeed, if prosecutorial comment upon a defendant's failure to testify
were ever held to be fundamentally unfair, it would likely have been so held in
this case. The prosecutor commented as follows:

The defendant certainly knows whether Essie Mae had this beat up
appearance at the time he left her apartment and went down the
alley with her.
What kind of man is it that would want to have sex with a woman
that beat up if she was beat up at the time he left?
He would know that. He would know how she got down the
alley. He would know how the blood got on the bottom of the con-
crete steps. He would know how long he was with her in that box.
He would know whether he beat her or mistreated her. He would
know how her wig got off. He would know whether he walked away
from that place cool as a cucumber when he saw Mr. Villasenor
because he was conscious of his own guilt and wanted to get away
from that damaged or injured woman.
These things he has not seen fit to take the stand and deny or explain.
And in the whole world, if anybody would know, this defendant
would know.
Essie Mae is dead, she can't tell you her side of the story. The
defendant won't. Id. at 610-11.

52 The Court did discuss the unfairness of the California procedure. How-
ever, it based its decision directly on the fifth amendment.
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SHOULD THE DOUBLE JEOPARDY CLAUSE BE

ABSORBED BY THE FOURTEENTH AMENDMENT?

If the Court holds the double jeopardy clause to be ab-
sorbed by the fourteenth amendment, it seems fairly certain
that it will base its decision on "selective absorption."53

Thus, the question in Cichos is whether the Court should
selectively absorb the double jeopardy clause or merely as-
certain the fundamental fairness, vel non, of Cichos's con-
viction. In weighing these alternatives, we must consider
the respective advantages of each as applied to double
jeopardy.

It will be recalled that the only apparent advantage of
"selective absorption" generally is that it tends to create a
modicum of greater certainty than the "fundamental fair-
ness" test.5 4 That limited advantage is almost non-existent
in double jeopardy, where five-to-four decisions reaching
disparate results on arguably similar questions is the rule
rather than the exception.5

Balanced against this limited advantage of "selective
absorption" is the disadvantage of effectively having to rule
on the aspects of double jeopardy not then before the Court.
Indeed, a decision absorbing double jeopardy would forever
preclude an independent analysis of the fundamental nature
of the different types of procedures which have been held to
constitute double jeopardy. It is submitted that these proce-
dures are sufficiently disparate to require independent
analysis.

A good example is provided by a comparison of Cichos v.
Indiana with the case it seeks to overrule, Palko v. Connecti-
cut. In Cichos, the double jeopardy consisted of retrying

.5 The only other alternative is total absorption," which is not likely to be

adopted by the Court. See p. 412, supra.
54 See pp. 416-417, supra.

55E.g., Downum v. United States, 372 U.S. 74 (1963); Gori v. United
States, 367 U.S. 364 (1961); Green v United States, 355 U.S. 184 (1957);
Trono v. United States, 199 U.S. 521 (1905); Kepner v. United States, 195
U.S. 100 (1904). For a discussion of Downum and Gori, see pp. 423-424,
infra. For a discussion of Green, Trono and Kepner, see nn. 59 and 60 infra.
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the defendant for a crime of which he was originally ac-
quitted,56 on the ground that he had appealed a second count
of which he was convicted, 57 whereas the double jeopardy
in Palko consisted of retrying a defendant for a crime after
the prosecutor had successfully appealed an acquittal. 58

There is no unanimity in regard to the relative unfairness
of these procedures. At the beginning of this century, jus-
tices Day, Peckham and Brewer intimated that the Palko
procedure was more unfair,59 while Justices McKenna and
White may have thought that the Cichos procedure was
more unfair."° In a recent second circuit case, the court held

56 Cichos was not technically acquitted of involuntary manslaughter.

However, the jury was discharged without convicting him, which, for double
jeopardy purposes, is tantamount to an acquittal in the absence of "extraordinary
circumstances." See Green v. United States, 355 U.S. 184 (1957).

57 See pp. 408-409, supra.
58 At his first trial, Palko was convicted of murder in the second degree,

and impliedly acquitted of murder in the first degree. The prosecutor success-
fully appealed the implied acquittal. State v. Palko, 121 Conn. 669, 186 Ad
657 (1936).

59 In Kepner v. United States, 195 U.S. 100 (1904), these three Justices
were part of a (5-4) majority which held a Palko-type procedure (prosecu-
torial appeal of an acquittal) to be inconsistent with the double jeopardy
clause. In Trono v. United States, 199 U.S. 521 (1905), these same Justices
formed part of a differently constituted (5-4) majority which upheld a Cichos-
type procedure against a claim of double jeopardy. Trono has effectively been
overruled by Green v. United States, 355 U.S. 184 (1957). Thus today, both
the Palko-Kepner Cichos-Trono procedures are forbidden by the double jeopardy
clause.

00Justices McKenna and White dissented in both Kepner and Trono.

(See n. 59 for facts of each case.) It would seem, therefore, that they consid-
ered the Cichos-Trono procedure more unfair than the Palko-Kepner proce-
dure. However, in McKenna's Trono opinion, in which White concurred, he
suggested that the cases are "exact parallel[s]." 199 U.S. at 538. He justified
his dissent in Kepner on the ground that at that time, he did not think the
provisions of the fifth amendment were applicable to the Philippine Islands.

However, there were two dissents in Kepner. One was by Mr. Justice
Holmes who suggested that the procedure employed was not double jeopardy.
The other was by Mr. Justice Brown who suggested that the double jeopardy
clause was not applicable to the Philippine Islands. Justices McKenna and
White concurred in Holmes's dissent rather than that of Brown.

Comparing the language of Holmes's dissent in which they concurred, to
the language employed in McKenna's dissent in Trono, it is apparent that
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(2-1) that the Cichos procedure was more unfair than
Palko.6" The dissent was premised on the ground that Palko
was more unfair. Attorneys Mayers and Yarbrough support
the majority's analysis,62 while Judge Scileppi of the New
York Court of Appeals supports the dissent.6"

This author takes no position on which of the two proce-
dures is more unfair. However, it is contended that the
procedures are different, and that a finding that one is fund-
amentally unfair should not preclude an independent find-
ing that the other is not fundamentally unfair.

In Cichos, it is likely that Indiana's Attorney General will
try to establish that the defendant was not subjected to an
unfair procedure. Assuming the Court rejects this conten-
tion, it would reverse Cichos's conviction, and if it selec-
tively absorbs the double jeopardy clause, it would also
have to reverse the conviction of a latter-day Palko when
such a case arises.6 4 Yet this would preclude the State of
Connecticut from having its "day in court" to establish that
its procedure is fair. Surely, Connecticut has as much right
to defend the Palko procedure before the Supreme Court as
Indiana has to defend the Cichos procedure. Since "selec-
tive absorption" of the double jeopardy clause would deny
Connecticut this right, it is submitted that the Court should
reject this approach.

Further to illustrate the undesirability of absorbing the
double jeopardy clause by the fourteenth amendment, the

either they changed their opinions one year after Kepner, felt bound by Kepner,
or thought that the Trono procedure was more unfair than Kepner.

61 U.S. ex rel. Hetenyi v. Wilkins, 348 F.2d 844, 860 (1965), cert.

denied sub nom. Mancusi v. Hetenyi, 86 S. Ct. 896 (1966).
62 Mayers and Yarbrough, BisVexari: New Trials and Successive Prosecu-

tions, 74 HARV. L. REV. 1, 22 (1960).
63 People v. Ressler, (N.Y. Ct. of Appeals, April 6, 1966) (dissenting

opinion). The other judges on the court did not address themselves -to the
relative unfairness of the two procedures. A recent case comment also suggests
that Palko was more unfair than Cichos. 34 G.W.L. REV. 548 (1966).

64 This is so because the Palko procedure has been held to contravene the

double jeopardy clause. See n. 59, supra.
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reader's attention is directed to the Gori 5 and Downum"
cases. In each of these cases, the Supreme Court considered
the claim of double jeopardy in a federal criminal proceed-
ing. Gori was a five-to-four decision in which the Court,
speaking through Mr. Justice Frankfurter, held that a judi-
cial declaration of mistrial, followed by a retrial, did not
constitute double jeopardy, where the purpose of the decla-
ration was to benefit the defendant. Downum was also a
five-to-four decision in which the four Gori dissenters,
joined by Mr. Justice Goldberg, who had replaced Frank-
furter, held that a judicial declaration of mistrial at the re-
quest of the prosecutor followed by a retrial could not be
reconciled with the double jeopardy clause even though no
evidence had been taken at the time of the declaration.

Of course, if Cichos holds that the due process clause
absorbs the double jeopardy clause, the Downum rule would
be applicable to the states. This would constitute nothing
less than a sub silentio rejection of Brock v. North Carolina,6 7

which under circumstances more unfair than those pre-
sented in Downum,68 held that due process was not violated.
Surely, a decision such as Brock, which was rendered upon
full consideration of the problems presented, ought not to
be rejected by a case involving entirely different problems.69

Potentially, Gori could present an even greater reason
than Downum for refusing to incorporate the double jeo-
pardy clause into the fourteenth amendment. To illustrate,
let us assume arguendo, that in light of Downum, the Su-

65 Gori v. United States, 367 U.S. 364 (1961).

66 Downum v. United States, 372 U.S. 74 (1963).
67 344 U.S. 424 (1953).

68 In Downum, the mistrial was declared before any witnesses had testified,
whereas in Brock, testimony was given by several witnesses prior to the declara-
tion of mistrial.

69 Compare Brown v. Board of Education, 347 U.S. 438 (1954) wherein
even after full consideration, the Court limited its rejection of the "separate
but equal" doctrine to the field of public education. Admittedly, the rejection
of the doctrine was later extended by per curiam opinions. E.g. Gayle v.
Browder, 352 U.S. 903 (1956). However, these subsequent extensions in no
way militate against the wisdom of the original limitation.

19661



CONNECTICUT BAR JOURNAL

preme Court, at some future time, decides to overrule Gori, °

thereby adding a new dimension to the double jeopardy
clause. This, like all double jeopardy, would of course be
applicable to the states by virtue of a decision incorporating
that provision. Thus, such a decision would effectively say
that "some right, whose existence has not yet been deter-
mined, is going to be so fundamental, that today we hold
that it will be binding upon the states when it is deter-
mined." It will be recalled that this is precisely what did
happen in Griffin v. California, where the Court added a
new dimension to the privilege against self-incrimination
and held it to be applicable to the states, ipso facto.' It is
submitted that a decision precluding independent analysis
of the fundamental nature of newly declared "penumbras"72

of the Bill of Rights is both unnecessary and undesirable.
Other reasons for refusing specifically to incorporate the

fifth amendment's double jeopardy provision could be pre-
sented, 3 but it is feared that an excessive discussion of rela-
tively picayune disadvantages might tend to obfuscate the
author's primary purpose.

CONCLUSION

Perhaps the best method of summarizing the position of
this article is to delineate that which it is not advocating.

70But c.f. United States v. Tateo, 377 U.S. 463 (1964). It should be noted

that the author is not necessarily suggesting either that Gori will or should
be overruled. Rather, this illustration is merely being suggested as a hypo-
thetical that is not unrealistically remote.

71 See discussion, pp. 418-419, supra.
72 C.f. Griswold v. Connecticut, 381 U.S. 479 (1965).
73 One question that would certainly be reopened is the "separate sovereign-

ties" concept. Compare Bartkus v. Illinois, 359 U.S. 1 (1959) with Murphy
v. Waterfront Commission, 378 U.S. 52 (1964). Although the Court may be
able to articulate some distinctions between Bartkus (double jeopardy) and
Murphy (self-incrimination) insofar as the concept of separate sovereignties is
concerned, it would be naive to conclude that a decision holding the double
jeopardy clause applicable to the states would not resurrect the Bartkus problem.
For a general discussion of the separate sovereignties problem, see Fisher,
Double Jeopardy, Two Sovereignties and the Intruding Constitution, 28 U. CHI.
L. REV. 591 (1961).
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It is not advocating that Cichos's conviction should neces-
sarily be affirmed. Indeed, it may well be that by 1966
standards of fundamental fairness, both Palko and Cichos
should have their convictions reversed. Contrawise, it may
be that both of them should be affirmed, or perhaps one
reversed and the other affirmed. However, the most im-
portant aspect of constitutional adjudication is not the ulti-
mate disposition of the case, but the methodology employed
to reach that disposition.7 4 The methodology herein advo-
cated is that each state procedure alleged to be inconsistent
with due process be adjudged on its merits rather than pre-
judged by a case involving another procedure no more than
remotely related to the one under consideration.

,4 For a fuller discussion of due process methodology than this article has
presented, see generally Kadish, Methodology and Criteria in Due Process
Adjudication-A Survey and Criticism, 66 YALE L. J. 319 (1957).


