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The arbitrary, though indispensable to many of law's daily
operations, is always suspect; it becomes unjust when it discrimi-
nates between indistinguishables. Cahn, The Sense of Injustice
14-15 (1949).

I N recent years, we have witnessed much debate among legal
scholars and even United States Supreme Court Justices in re-
gard to the propriety and/or the desirability of a prospective or
partially prospective application of new constitutional rules of
criminal procedure.' Much can be and has been said for both
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1 When a rule is partially prospective, it is applied to the litigant in the case
in which it is announced, but is denied to certain other litigants. Among those
commentators who at least under some circumstances support prospectivity or
partial prospectivity are Mishkin, The Supreme Court, 1964 Term Foreword: The
High Court, The Great Writ and the Due Process of Time and Law, 79 HARV.
L. REv. 56 (1965), and Bender, The Retroactive Effect of an Overruling Con-
stitutional Decision: Mapp v. Ohio, 110 U. PA. L. REv. 650 (1962). Those who
appear to favor complete retroactivity include Schwartz, Retroactivity, Reliability,
and Due Process: A Reply to Professor Mishkin, 33 U. Cm. L. REv. 719 (1966);
Currier, Time and Change in Judge-Made Law: Prospective Overruling, 51 VA.
L. REv. 201 (1965); Meador, Habeas Corpus and the "Retroactivity" Illusion, 50
VA. L. REv. 1115 (1964). Among the Supreme Court Justices, Warren, Clark,
Harlan, Brennan, Stewart, White and Fortas, favor at least partial prospectivity
under some circumstances. See Johnson v. New Jersey, 384 U.S. 719 (1966).
Justices Black and Douglas favor complete retroactivity. Linkletter v. Walker, 381
U.S. 618, 640 (1965) (dissenting opinion of Black, J.).
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viewpoints, 2 and there is little to be gained by an elaborate
rehashing of the respective arguments.

However, amid all the sound and fury that this topic has gener-
ated, the Supreme Court has unequivocally held "that the Consti-
tution neither prohibits nor requires retrospective effect."3 The
Court has thrice implemented its invitation to refrain from retro-
activity by denying the post-conviction petitions of those who
sought to have their convictions set aside on the ground that they
were obtained in part by procedures now recognized as uncon-
stitutional.4

These recent decisions suggest that in the likely event the
Court declares further limitations on state criminal procedures,
some of these limitations will not be given complete retroactive
effect. If this is correct, the next logical question is which litigants
are entitled to reap the benefits of the new rules and which are
not. No Supreme Court decision as of this writing has analyzed
this question in depth. Rather, the Court's analysis has been
primarily directed to the question of whether complete retro-
activity is required.5

The following illustrations are offered to demonstrate the kinds
of questions that require analysis after a determination is made
to give less than complete retroactivity to a new set of constitu-
tional rules.

1. Should the new rules be denied to the litigant in whose
case they are announced. (E.g., should Ernesto Miranda
have been denied the benefit of the rules of Miranda v.
Arizona?6 )

2. Should a person whose petition for habeas corpus is pend-
ing at the time the new rules are announced be denied
their benefit?

3. Should a litigant who was brought to trial before the new
rules were announced but whose trial was not completed
until the rules had been announced be denied the benefit
of them?

2 See articles and cases cited in note 1, supra.
3 Linkletter v. Walker, 381 U.S. 618, 629 (1965).
4 Johnson v. New Jersey, 384 U.S. 719 (1966); Tehan v. United States ex tel.

Shott, 382 U.S. 406 (1966); Linkletter v. Walker, 381 U.S. 618 (1965).
5 In Johnson v. New Jersey, 384 U.S. 719, 732-33 (1966), the Court did direct

some attention to the problem of which litigants are entitled to reap the benefits
of the new rules. However, its discussion fell far short of the in-depth analysis
that this author believes is necessary. See pp. 8-34, infra.

6 384 U.S. 436 (1966).
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4. Should a litigant whose trial began after the rules were
announced but who was subjected to the unconstitutional
activity before the rules were announced be denied the
benefit of the rules. (E.g., a defendant questioned in a man-
ner inconsistent with Miranda before Miranda was an-
nounced but brought to trial after Miranda.)

The purpose of this article is twofold. The first is to direct
attention to the importance of questions such as those illustrated
above. The second is to offer some suggestions for their resolu-
tions.

The vehicle that will be employed for the presentation of these
ideas is the composite effect of Miranda v. Arizona7 and Johnson
v. New Jersey.8 The reason that these cases have been chosen is
that they were argued contemporaneously and decided within a
week of each other.9 Miranda announced new constitutional rules
of criminal procedure and Johnson determined the extent of their
retroactivity. This close proximity in time demonstrates that
when the Miranda rules were announced the Court was aware
that the extent of their retroactivity was an open question.'0

M .A v. AIZONA

Undoubtedly reams of legal literature will analyze the over-
tones, undertones and intimations of Miranda. Indeed, the on-
slaught has already begun." Thus, a detailed analysis of Miranda
is neither necessary nor appropriate for presentation in this arti-
cle-however a brief statement of its holding is. For that purpose,
we turn to an excerpt from Chief Justice Warren's opinion:

[T]he prosecution may not use statements, whether exculpatory
or inculpatory, stemming from custodial interrogation of the de-
fendant unless it demonstrates the use of procedural safeguards
effective to secure the privilege against self-incrimination. By

7 Ibid.
8 384 U.S. 719 (1966).

9 Miranda was argued February 28, 1966-March 1, 1966, and decided on June
13, 1966. Johnson was argued February 28, 1966-March 2, 1966, and decided on
June 20, 1966.

10 This may not have been true in Mapp v. Ohio, 367 U.S. 643 (1961), and
Griffin v. California, 380 U.S. 609 (1965). Certiorari was not granted to consider
the retroactivity vel non of these cases until after they were decided. Certiorari
was granted in Linkletter v. Walker, 377 U.S. 930 (1964), almost three years
after Mapp, and in Tehan v. United States ex rel. Shott, 381 U.S. 923 (1964),
almost a month after Griffin.

11 See, e.g., Note, The Supreme Court, 1965 Term, 80 HAv. L. REv. 123, 201
(1966).
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custodial interrogation, we mean questioning initiated by law en-
forcement officers after a person has been taken into custody or
otherwise deprived of his freedom of action in any significant
way. As for the procedural safeguards to be employed, unless
other fully effective means are devised to inform accused persons
of their right of silence and to assure a continuous opportunity to
exercise it, the following measures are required. Prior to any
questioning, the person must be warned that he has a right to re-
main silent, that any statement he does make may be used as evi-
dence against him, and that he has a right to the presence of an
attorney, either retained or appointed. The defendant may waive
effectuation of these rights, provided the waiver is made volun-
tarily, knowingly and intelligently. If, however, he indicates in
any manner and at any stage of the process that he wishes to con-
sult with an attorney before speaking, there can be no questioning.
Likewise, if the individual is alone and indicates in any manner
that he does not wish to be interrogated, the police may not ques-
tion him. The mere fact that he may have answered some ques-
tions or volunteered some statements on his own does not deprive
him of the right to refrain from answering any further inquiries
until he has consulted with an attorney and thereafter consents
to be questioned. 12

JOHNSON v. NEW JERSEY

In a nutshell, Johnson held that Miranda was "available only
to persons whose trials had not begun as of June 13, 1966,"13 the

12 384 U.S. at 444-45.
13 384 U.S. 719, 734 (1966). It also held that Escobedo v. Illinois, 378 U.S.

478 (1964), was only applicable to trials which began after June 22, 1964, the
date upon which Escobedo was decided. It is submitted, however, that this por-
tion of the Johnson holding is of limited significance in light of the fact that the
precise holding of Escobedo is limited to the situation in which a suspect's
specific request to consult with counsel was denied. In light of Haynes v. Wash-
ington, 373 U.S. 503 (1963), which held that denying a suspect's request to call
his wife rendered his subsequent confession involuntary, it would seem that a
denial of a specific request to call one's attorney would have a similar effect.
Concededly Crooker v. California, 357 U.S. 433 (1958), rejected this argument.
However, Mr. Justice Clark in a dissenting opinion in Haynes emphasized the
inconsistencies between Haynes and Crooker, 373 U.S. at 525. Thus, since John-
son also emphasized that the law of coerced confessions is to be applied retro-
actively, it would seem that its holding in regard to Escobedo is insignificant.

On the other hand, many of the new Miranda rules, although reasonable ex-
tensions of Escobedo, were not compelled by that decision. But compare the fol-
lowing observation: "In Johnson the Court might more soundly have concluded
that Escobedo was not reasonably foreseeable but that Miranda should have been
foreseen on the basis of Escobedo." Note, The Supreme Court, 1965 Term, supra
note 11, at 139.
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date that Miranda was decided. The Court's determination not
to apply the decision completely retroactively was based on an
evaluation of three factors:

1. the extent to which retroactive application of the rules
are necessary to effectuate their purpose;

2. the amount and character of reliance placed upon the old
rules by state officials; and

3. the effect on the administration of justice that would be
engendered by retroactive application.

In ascertaining whether retroactive application of a rule of
criminal procedure is neccesary to effectuate the purpose of the
rule, the Court has created two pigeonholes. Those rules designed
primarily to improve "the very integrity of the fact-finding
process"'4 are placed in the retroactive pigeonhole. On the other
hand, those rules designed primarily to elevate the dignity of
human beings or the judicial process belong in the prospective
pigeonhole. The rationale for this dichotomy appears to be that
lost dignity cannot be recaptured by a new trial.15

Although recognizing that Miranda did "guard against the pos-
sibility of unreliable statements,"'16 the Court concluded that its
"prime purpose.., is to guarantee full effectuation of the privilege
against self-incrimination, the mainstay of our adversary system
of criminal justice."'17 Thus, the prospective pigeonhole was found
to be appropriate for Miranda. This conclusion was buttressed by
the fact that the old law of coerced confessions which "has become
increasingly meticulous through the years"'8 could continue to be
applied by pre-Miranda (and pre-Escobedo v. Illinois)19 defen-
dants to prevent unreliable statements from being introduced in
evidence. Indeed, the Court noted that:

[W]hile Escobedo and Miranda provide important new safeguards
against the use of unreliable statements at trial, the nonretroac-

14 Linkletter v. Walker, 381 U.S. 618, 639 (1965). It should be noted that
this test may well be an ex post facto rationalization of prior decisions which have
granted complete retroactivity without discussion to other constitutional rules of
criminal procedure. See, e.g., Eskridge v. Washington State Bd. of Prison Terms
and Paroles, 357 U.S. 214 (1958).

15 It should be emphasized that by reporting this rationale, the author is not
necessarily agreeing with it.

16 384 U.S. at 730.
17 Id. at 729.
I8 Id. at 730.

19 378 U.S. 478 (1964).
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tivity of these decisions will not preclude persons whose trials
have already been completed from invoking the same safeguards
as part of an involuntariness claim. 20

Thus, the Court concluded that retroactive application of
Miranda was not necessary to effectuate the purpose of the rules
which it enunciated.

After noting this lack of necessity for retroactive application,
the Court emphasized that neither Miranda nor Escobedo had
been anticipated by most of the states. Generally they did not
follow the rule of either decision prior to its enunciation. The
Court found this failure to anticipate to be justified by its own
prior decisions. Thus it concluded that the amount and character
of reliance militated in favor of prospectivity.21

The undesirable effect on the administration of criminal justice
followed as a corollary from the Court's finding of reliance on
the old rule.

[R]etroactive application of Escobedo and Miranda would seri-
ously disrupt the administration of our criminal laws. It would
require the retrial or release of numerous prisoners found guilty by
trustworthy evidence in conformity with previously announced
constitutional standards. 22

Thus, the Court concluded that complete retroactivity was not
appropriate for the Miranda rules. At this juncture, it should be
emphasized that much can be and has been said against the
validity of the Court's analysis. 23 However, for the remainder of
this article, it will be assumed that the Court was correct. This
assumption enables us to analyze the difficult problem of ascer-
taining which litigants should be entitled to the benefit of new
constitutional rules of criminal procedure which are not intended
to be fully retroactive.

PURE PROSPECTIVITY

A purely prospective decision would have denied the benefit
of Miranda to Ernesto Miranda himself. Such a ruling would
certainly be consistent with the reasons given by the Court for
denying complete retroactivity. Miranda's dignity could not be
recaptured by a new trial. Arizona was as justified as any other

20 384 U.S. at 730.
21 Supra note 15.
22 384 U.S. at 731.

23 See, e.g., Schwartz, supra note 1.
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state in its reliance on the old rule and its failure to anticipate
the new. Finally, the administration of justice in Arizona will be
inconvenienced by having to either release or retry Miranda.24

A potential argument against this approach is that the Constitu-
tion forbids denying the benefit of a new constitutional rule to
a litigant in whose case it was announced. However, whatever
surface logic there may be in that analysis, the Supreme Court
has apparently rejected it. In Great Northern Ry. Co. v. Sunburst
Oil & Refining Co. 2

1 the Court gave constitutional sanction to
a state court's refusal to apply a newly announced rule to the
litigants in the case in which it was announced. This decision was
cited with approval in Linkletter v. Walker,26 wherein the Court
refused to apply Mapp v. Ohio27 to convictions which were final
prior to that decision. Inasmuch as the citation of Sunburst was
for the purpose of rebutting an argument that the Constitution
requires "an absolute rule of retroaction .. .in the area of con-
stitutional adjudication,"28 it would appear that the Court has
accepted Sunburst as authority for allowing it to limit retroactivity
to whatever extent it deems appropriate.29

Even though the Constitution does not forbid the prospective
announcement of a constitutional rule, the Court's own adminis-
trative guidelines might. Mr. Justice Brandeis once noted in a
famous concurring opinion that "the Court will not 'formulate
a rule of constitutional law broader than is required by the pre-
cise facts to which it is to be applied'... (and) will not pass upon
a constitutional question although properly presented by the
record, if there is also present some other ground upon which the
case may be disposed of."30 The genesis of this rule is that the
Court's only justification for declaring a statute or police practice

24 Of course it could be contended that merely retrying Miranda would not
seriously inconvenience the administration of justice in Arizona. However, the
same thing would be true of any other defendant. Miranda's retrial creates no
less than its aliquot share of inconvenience.

25 287 U.S. 358 (1932).
26 381 U.S. 618, 629 (1965).
27 367 U.S. 643 (1961).
28 381 U.S. at 629.
29 Any doubt in this regard would appear to be resolved by lohnson's approv-

ing reference to England v. Louisiana Bd. of Medical Examiners, 375 U.S. 411
(1964), wherein the Supreme Court adopted a rule of procedure which it did
not apply to the case at bar on the ground that the appellants honestly and rea-
sonably believed they were compelled to act in a contrary manner. 384 U.S. at
733.

30 Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 347 (1936).
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unconstitutional is that such a declaration is necessary to protect
the litigant before the CourtA1 Thus, if the Court were inclined
to deny application of the Miranda rule to Mr. Miranda, it might
say that it is inappropriate to announce a new rule at all since
it would not be necessary to dispose of the case at bar.

It is submitted, however, that the rules of judicial self-restraint
announced by Mr. Justice Brandeis have been honored more in
the breach than in the observance during the last several years.
Miranda, itself, announced limitations upon police conduct that
were not required to adjudicate the controversy between Mr.
Miranda and the State of Arizona.3 2 Similarly, Mapp v. Ohio
forever enshrined the exclusionary rule within the Fourteenth
Amendment although the case could have reversed Miss Mapp's
conviction on less novel grounds.3 Finally, every time the
Supreme Court has incorporated a specific. provision of the Bill
of Rights into the Fourteenth Amendment rather than only so
much of the specific provision as was necessary to adjudicate the
case at bar, it announced a broader rule of constitutional law
than was necessary.34

Indeed, it seems fair to conclude that with all of the talk of
judicial self-restraint, separation of powers and the like, the pres-

31 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 178 (1803).
32 For example, the Court discussed the right of one who was warned of his

rights at the outset and consented to questioning to later withdraw that consent.
Yet it appeared that neither Miranda, nor any of his co-litigants-Vignera, West-
over or Stewart-were warned of their rights at the outset. Thus, this portion of
the decision was dictum.

33 367 U.S. 643 (1961). There were many "conscience shocking" aspects of
this search and seizure. The police forcibly entered Miss Mapp's home, invaded
her bosom in search of a piece of paper which they claimed was a search warrant,
handcuffed her during the search, twisted her hand and precluded her attorney
from entering. Thus, the "shocks the conscience" test of Rochin v. California, 342
U.S. 165 (1952), might have been extended to reverse Miss Mapp's conviction.

Further, the crime for which Miss Mapp was convicted, knowing possession of
lewd and lascivious books, pictures or photographs, is constitutionally suspect at
best. See State v. Mapp, 170 Ohio St. 427, 166 N.E.2d 387 (1960), wherein a
majority of the Ohio Supreme Court would have reversed Miss Mapp's conviction
on the ground that the statute was unconstitutional. Unfortunately for Miss Mapp,
in Ohio, a conviction cannot be reversed on constitutional grounds unless six of
the seven Judges concur on the unconstitutionality of the statute.

The views of this author on the constitutionality of a statute precluding pos-
session of obscenity are expressed in Loewy, Free Speech-The "Missing Link" in
the Law of Obscenity, - J. Pub. L. - (1967).

34 See, e.g., Malloy v. Hogan, 378 U.S. 1 (1964). See Loewy, The Supreme
Court Revisits Palko v. Connecticut, 40 Conn. B.J. 408 (1966), Henkin, "Selective
Incorporation" in the Fourteenth Amendment, 73 Yale L.J. 74 (1963).
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ent Supreme Court deems one of its functions to be the pro-
nouncement of constitutional guidelines.5 Stated differently, the
Court's present attitude seems to be that "litigants are needed to
create a case or controversy so that constitutional doctrines can
be promulgated," rather than the traditional dogma that "con-
stitutional doctrines will only be promulgated if absolutely
necessary to protect the rights of litigants." In fact, it can reason-
ably be contended that the Court's recognition of this relatively
new role has been responsible for its denying complete retroac-
tivity to new rules of criminal procedure in cases like Johnson.36

Therefore, it is submitted that the efficacy of Mr. Justice
Brandeis' admonitions has been reduced to little more than an
available technique for avoiding the promulgation of constitu-
tional doctrine in those instances in which the Supreme Court
chooses to avoid that chore. 7 Certainly these principles need not
be invoked to compel a finding that rules like those announced
in Miranda must be applied to the petitioner in that case in light
of the additional decision not to apply it to other petitioners
similarly situated.3 8

Another argument against pure prospectivity is that any rule
announced would be mere dictum. Thus, it can be contended that
if the Miranda rules of police interrogation were not applied to
Ernesto Miranda, the rules themselves would not be necessary
to the disposition of the case and hence would be dictum. Al-
though this is true, it is also immaterial. Dicta has exuded from
Supreme Court opinions since the Court's inception,39 and its use
has certainly not been diminished in recent years.40 Further,
Supreme Court dicta carries almost as much weight as their hold-
ings. Concededly they have on occasions been rejected,4 but for

35 In addition to Miranda, see Reynolds v. Sims, 377 U.S. 533 (1964).
36 If the purpose of a decision is to announce a general constitutional guideline

rather than protect a particular litigant's right, there is no great need to apply the
decision retroactively.

37 For a recent illustration of such a decision, see Cichos v. Indiana, 385 U.S.
76 (1966).

38 For a discussion of the fate of the other petitioners, see pp. 15-16, infra.
39 Probably the most famous dictum of all was Chief Justice Marshall's grand

exposition of William Marbury's rights which, of course, the Supreme Court was
powerless to enforce. See Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).

40 Miranda itself is a prime example. See note 32 supra, and accompanying
text.

41 E.g. Woodruff v. Parham, 75 U.S. (8 Wall.) 123, 139-40 (1869), which
rejected dictum from Brown v. Maryland, 25 U.S. (12 Wheat) 419 (1827).
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that matter so have holdings.42 In any event, the most that can
be said against dictum is that it might be rejected in the future.
However, this is not sufficient justification to refrain from enjoy-
ing it, especially since the court which uttered it will ultimately
decide whether to transform it into holding.

The strongest argument against the employment of dictum is
its inconsistency with concepts of judicial self-restraint. But since
that matter has already been discussed" it need not be elabo-
rated upon at this time.

It can be argued that the possibility of a purely prospective
overruling will discourage litigants from asking for changes in
constitutional rules of criminal procedure. Although traditional
judicial theory would hardly classify this as a disadvantage,44 I

am willing to assume arguendo that a lack of litigants in this field
would be undesirable.45 However, it borders on the fantastic to
suggest that the possibility of prospective overruling will deter
constitutional challenges. Any litigant seeking to change a con-
stitutional rule knows he is fighting an uphill battle, yet our
history is replete with such warriors. The fact that he must also
convince the Court to apply the new rule retroactively certainly
does not appear sufficient to chill the fighting spirit of these
pioneers. Indeed, the only possible reason a convicted defendant
or an incarcerated man would be less likely to pursue a constitu-
tional challenge in light of this additional obstacle is the increased
probability of financing a losing venture. Yet when one realizes
that a substantial portion of challenges in this area of the law
are made by indigents through appointed counsel, 48 the fear of
deterring challenges through the use of prospective overruling
should virtually disappear.

A final argument pure prospectivity is the unfairness to the
litigant in the case in which the new rule is announced. It is much
like the "discouraging litigation" argument except that it focuses
upon the unfairness to the litigant rather than the effect on the
system. This argument has persuaded some courts in tort cases
to announce a new rule of law which is generally to be applied
prospectively but nevertheless is to be applicable to the litigant

42 Miranda, itself, specifically overruled Crooker v. California, 357 U.S. 433
(1958), and Cicenia v. Lagay, 357 U.S. 504 (1958). 378 U.S. at 479 n.48.

43 Supra 10-12.
44 Supra 10.
45 Cf. N.A.A.C.P. v. Button, 371 U.S. 415 (1963).
46 See n.40 in Miranda v. Arizona, 384 U.S. 436, 472.
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in the case in which it was announced. Thus, the pioneer litigant
receives the fruits of his efforts while otherwise the benefits of
prospectivity are retained.48 However, the wisdom of this rule
is tempered by the fact that it requires a distinction to be drawn
between litigants with equally meritorious claims merely because
one case arrived at the court of last resort first.49

We are thus led to the most compelling advantage of pure
prospectivity as contrasted to the partial prospectivity of the
Johnson case, viz.: criminal defendants with equal claims would
be treated equally. To illustrate, let us consider the shocking
disparity of treatment accorded defendants with similar claims
emanating from the Miranda and Johnson cases. As a result of
Escobedo v. Illinois,1° the Supreme Court received over one hun-
dred petitions for certiorari to determine the extent of the rule
therein announced. The petitions of Ernesto Miranda, Michael
Vignera, Carl Westover and the State of California (California v.
Roy Stewart) were granted and all of the convictions obtained
in those cases were held to be unconstitutional in the Miranda
decision. However, after the Johnson decision all of the other
petitions for certiorari were denied. Yet many of those petitions
presented claims indistinguishable from those presented in
Miranda.5 Yet these men remained incarcerated while Miranda
was granted a new trial.

This type of disparity is literally fantastic in light of the Court's
constant emphasis of the importance of "equal justice for the
accused."52 Indeed, the paradox grows to astronomical propor-
tions when one recognizes that this very maxim was the prime
impelling force behind Miranda itself.53 Thus, it is appropriate
to question the Supreme Court's failure to apply pure prospec-
tivity in Miranda.

In light of the Court's failure to openly consider the question
in its lengthy Miranda opinion, the reasons must of necessity be
speculative. One potential reason could be the Court's desire not

47 See, e.g., Molitor v. Kaneland Community Unit Dist. No. 302, 18 11. 2d 11,
26-29, 163 N.E.2d 89, 96-98 (1959), cert. denied, 362 U.S. 968 (1960).

48 In tort cases the primary benefit to be derived from prospectivity is the
opportunity for similarly situated defendants to obtain insurance.

49 See Keeton, Creative Continuity in the Law of Torts, 75 HARv. L. REv. 463,
491 (1962).

50 378 U.S. 478 (1964).
51 See cases cited 384 U.S. 1021-1025 (1966).
52 See, e.g., Griffin v. Illinois, 351 U.S. 12 (1956).
53 384 U.S. 436, 472-73.
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to unduly direct public attention to its rule-making or quasi-
legislative function. Although Miranda did contain elements of
rule making, they did not appear as blatant as they would have
if they were not applied to reverse Miranda's conviction. A second
reason may have been the "unfairness to the litigant" theory
discussed above.5 4

Perhaps the real reason was the intensely practical need of ob-
taining a majority vote. Thus far this article has treated the
Supreme Court as a unitary body which in a sense it is. However,
it is also a composite of nine individual Justices. Five of these
Justices-Warren, Black, Douglas, Brennan and Fortas-formed
the Miranda majority. The other four-Clark, Harlan, Stewart
and White-dissented. Justices Black and Douglas of the majority
appear to be unalterably opposed to denying retroactive effect
to constitutional decisions, probably on constitutional grounds. 55

Thus, had the other members of the majority been unwilling to
apply the Miranda rule to Miranda, Black and Douglas might
have been unwilling to join in the pronouncement of the rule. 6

In any event, the failure of the Supreme Court to discuss this
question in either the Miranda or Johnson opinion makes a com-
plete analysis of its decision impossible. It is submitted that the
Court should have articulated its reasons for declining to adopt
pure prospectivity in Miranda so that the public could have had
the benefit of the considerations which impelled that result.57

THE SEARCH FOR A CUTOFF DATE

Once the decision was made to apply the rules enunciated in
Miranda to the litigants at bar but to deny them a completely
retroactive effect, it was necessary to ascertain a cutoff date. A
virtually unlimited number of alternatives could be discussed,
but to conserve the reader's time and the Law Review's space,
discussion will be limited to three:

54 Supra pp. 10-11.
55 See Linkletter v. Walker, 381 U.S. 618, 640 (dissenting opinion of Black,

J.).
56 Of course, this is speculative. Black and Douglas have supported rules such

as those enunciated in Miranda for years. See, e.g., Crooker v. California, 357 U.S.
433, 441 (dissenting opinion of Douglas, J.). Thus, it is possible that they would
have acceded to the Miranda rule while dissenting on the question of pure pro-
spectivity.

57 It cannot be overemphasized that the Court was aware of the prospectivity
problem when it decided Miranda. See discussion p. 3, supra.
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1. Only those defendants whose convictions were not final as
of June 13, 1966 (the date of Miranda), are entitled to the
benefits of the Miranda rules.

2. Only those defendants (other than Miranda, Vignera, West-
over and Stewart) whose trial began after June 13, 1966,
are entitled to the benefits of the Miranda rules.

3. Only those defendants (other than Miranda, Vignera, West-
over and Stewart) whose confession was obtained after
June 13, 1966, are entitled to the benefits of the Miranda
rules.

1. Final Conviction

There is much to be said in favor of distinguishing between con-
victions final as of June 13, 1966, and those not final on that date.58

A prisoner whose conviction was final when Miranda was decided
could invoke its benefits only by habeas corpus or some other
collateral post-conviction remedy. Contrawise, a person whose
conviction is not final may still seek direct review. This cleavage
can be appreciated when one recognizes that on direct review,
the appellate court is reviewing the original litigation between
the state and the criminal defendant whereas a post-conviction
remedy is a subsequent civil suit brought by an incarcerated man
against either the state or the public official who is holding him
captive.59 Thus, in sharp contradistinction to the decision in
Johnson, which limited Miranda to those defendants whose trial
began after June 13, 1966, a rational distinction is afforded for
determining the beneficiaries of the new rule.

Notwithstanding the apparent merits of this cutoff date, there
are those who question its wisdom. For example, Professor
Herman Schwartz suggests that "habeas corpus is often but a
routine step in the criminal defense process-the normal step
after certiorari has been denied." 60 Illustrative of this observation
is the litigation of Edgar Shott, who was convicted of violating

58 A decision is final when the judgment of conviction is rendered, the avail-
ability of appeal is exhausted, and the time for petition for certiorari has elapsed.
Linkletter v. Walker, 381 U.S. 618, 622 (n. 5) (1965).

59 In Johnson, the state was the defendant. However, in Tehan v. United States
ex rel. Shott, 382 U.S. 406 (1966), habeas corpus was sought against the sheriff,
while in Linkletter v. Walker, 381 U.S. 618 (1965), it was sought against the
warden.

60 Schwartz, supra note 1, at 731.
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the Ohio Securities Act 6' at a trial in which the prosecutor com-
mented upon his (Shott's) failure to testify. Shortly after the
Supreme Court denied certiorari and dismissed his appeal, 62 he
petitioned for habeas corpus. The Circuit Court of Appeals
granted Shott's petition for habeas corpus whereupon the sheriff
petitioned for certiorari to the United States Supreme Court,
which reversed the Circuit Court decision solely on the ground
that Griffin v. California63 did not apply to collateral attacks.

Another arguable illustration of an injustice created by this
dichotomy is Linkletter v. Walker.64 Victor Linkletter was tried
and convicted of simple burglary on the basis of evidence unlaw-
fully obtained. This unlawful search and seizure occurred sub-
sequent to the now infamous search of Dollree Mapp, the heroine
of Mapp v. Ohio.6 Yet, Linkletter's conviction was final prior to
that of Miss Mapp. Thus, he was denied the benefit of the Mapp
rule.

A more fundamental objection to the direct appeal-habeas
corpus dichotomy has been voiced by Professor Daniel Meador,
who suggests that "(w)hat the prisoner on habeas corpus com-
plains of is the presently continuing confinement imposed in a
manner which violates the Constitution as presently construed
(emphasis in original).* Although there is some force to this
argument, it does not preclude adopting the direct appeal-
collateral attack line. For example, in Johnson, the Court could
have said that the Constitution "as presently construed" forbids
the use of all confessions obtained in a manner inconsistent with
the Miranda rules unless the defendant's conviction was final prior
to June 13, 1966.

Thus, there does not appear to be any theoretical obstacle to
employment of the direct appeal-collateral attack dichotomy.
Further, the apparent injustices discussed above are mild com-
pared to those actually experienced under Johnson.6 7 Indeed, the
major objection that the Supreme Court had to its application
in Johnson appeared to be that too many rather than too few
litigants would have the benefit of the new rule.

61 Omo REv. CoDE § 1707.01-1707.45 (1953).
62 Shott v. Ohio, 373 U.S, 240 (1963).
63 380 U.S. 609 (1965).
64 381 U.S. 618 (1965).
65 367 U.S. 643 (1961).
66 Meader, supra note 1, at 1117.
67 See discussion of those injustices. Infra pp. 15-17.
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Thus, given the decision to apply Miranda to the litigants at
bar, but to deny it a completely retroactive effect, it would seem
that there is much to be said in favor of the direct appeal-habeas
corpus dichotomy.

2. Beginning of Trial

The cutoff date employed in Johnson (distinguishing trials
which began before Miranda from those which began after
Miranda) is probably the least desirable alternative. It lacks the
symmetry of the distinction between habeas corpus and direct
appeal.68 Indeed, "lack of symmetry" must seem like a relatively
mild epithet to the men whose petitions for certiorari were pend-
ing along with Miranda's but were denied after Johnson.

Arguably, a cutoff date which apparently treats equally merito-
rious claims unequally might be justifiable if it facilitates some
other important objective. Therefore, it is necessary to analyze
the Court's reasons for its choice of this cutoff date.

All of the reasons set forth above for making Escobedo and
Miranda non-retroactive suggest that these decisions should apply
only to trials begun after the decisions were announced. Future
defendants will benefit fully from our new standards governing
in-custody interrogation, while past defendants may still avail
themselves of the voluntariness test. Law enforcement officers and
trial courts will have fair notice that statements taken in violation
of these standards may not be used against an accused. Prospec-
tive application only to trials begun after the standards were an-
nounced is particularly appropriate here. Authorities attempting
to protect the privilege have not been apprised heretofore of the
specific safeguards which are now obligatory. Consequently they
have adopted devices which, although below the constitutional
minimum, were not intentional evasions of the requirements of
the privilege. In these circumstances, to upset all of the convic-
tions still pending on direct appeal which were obtained in trials
preceding Escobedo and Miranda would impose an unjustifiable
burden on the administration of justice.69 (Emphasis added.)

Thus, it would appear that the primary objective which the
Court sought to achieve by this cutoff date was the giving of fair
notice to state officials. However, it is submitted that the date
chosen by the Court was inappropriate to effectuate its purpose.

68 Of course, as has been suggested by the immediately preceding section, even
that symmetry is not perfect.

69 384 U.S. at 732-33.
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The state officials whose conduct is going to be most effected by
Miranda are the law enforcement officers. 70 Yet, the Court while
emphasizing the importance of their having fair notice, announced
a cutoff date whereby a defendant who confessed before Miranda
might be able to avail himself of the Miranda rule. To illustrate,
assume that the police obtained a confession from a suspect on
May 1, 1966, in a manner which was inconsistent with Miranda,
but was not an intentional evasion of the privilege against self-
incrimination. Let us further assume that the suspect's trial began
on July 1, 1966. The confession would not be admissible against
him, notwithstanding the policeman's good faith. Hence, the basic
objective sought by this cutoff date will not be obtained.

One may argue that the date at which a man's trial commences
has more legal significance than the date at which he was inter-
rogated. It is the trial not the interrogation at which his guilt
or innocence is determined and it is here that he can raise all
of his defenses. Although this distinction was once persuasive to
the Supreme Court,71 it is no longer. Indeed, the last vestiges of
the distinction were cast aside in Miranda, itself.72 Therefore,
there does not appear to be any justification for the Court's
choice of a cutoff date.

A final problem created by the cutoff date is that of a retrial.
Assume a defendant was tried and convicted before Miranda.
Further, assume that his conviction was reversed by an appellate
court and his case remanded for a new trial for reasons unrelated
to Miranda. Finally, assume that the retrial commences after
Miranda. Should the defendant be entitled to invoke Miranda
at his second trial? The Fifth Circuit has answered this question
in the affirmative.73

There is much surface logic to this resolution of the problem.
Johnson purports to hold Miranda applicable to trials begun after
June 13, 1966, without exception. The defendant's second trial
certainly belongs in this category. Indeed, a contrary decision
would compel considerable incongruity in that two people tried
on the same day would have different standards applied to deter-

70 See Schwartz, supra note 1, at 763.
71 See Crooker v. California, 357 U.S. 433 (1958), Cicenia v. Lagay, 357 U.S.

504 (1958).
72 "We are satisfied that all the principles embodied in the privilege (against

self-incrimination) apply to informal compulsion exerted by law-enforcement offi-
cers during in-custody questioning." 384 U.S. 436, 461.

73 Gibson v. United States, 363 F.2d 146 (5th Cir. 1966).
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mine the admissibility of their respective confessions merely
because one was being tried for the first time while the other
was being subjected to his second trial.

Nothwithstanding, there is much to be said for precluding a
defendant who was originally convicted before Miranda from
invoking that decision at his subsequent post-Miranda trial. Con-
sider the following situation: In 1960, Johnny Diligent and George
Laxity were convicted of armed robbery and sentenced to life
imprisonment on the strength of confessions obtained in a man-
ner inconsistent with Miranda at a trial in which the defendants
were not represented by counsel. Johnny's diligence impelled him
to appeal immediately on the ground of lack of counsel at the
trial. In 1961, the state supreme court reversed his conviction
and remanded the case for a new trial. In 1962, he was again
convicted on the strength of his confession notwithstanding the
presence of counsel. In 1963, this conviction became final.

George, meanwhile, lax man that he was, didn't bother to ap-
peal. Finally, in 1966, with no state remedies open to him any
longer, he petitioned for federal habeas corpus, which is an avail-
able remedy under these circumstances.74 His petition was suc-
cessful thanks to decisions which have held Gideon v. Wain-
wright75 to be retroactive. 76 Thus, he became entitled to a new
trial in 1967. If George is permitted to invoke Miranda at this
trial his reward for laxity will likely be freedom, whereas Johnny's
punishment for diligence is a lifetime in prison.

Surely, a decision which compels this type of result is subject
to criticism. On the other hand, if Johnson is modified to exclude
people like George, we would have a situation in which two peo-
ple whose trial began on the same day in the same court could
be subjected to different rules for determining the admissibility
of a confession.

Thus, the cutoff date employed in Johnson appears to be open
to serious criticism.

3. Confession Obtained

Like the other potential cutoff dates to which reference has
been made, there are arguments against denying Miranda to those
whose confession was obtained prior to June 13, 1966. First of

74 Fay v. Noia, 372 U.S. 391 (1963).
75 372 U.S. 335 (1963).
76 See Doughty v. Maxwell, 376 U.S. 202 (1964).
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all, this cutoff date would encompass the aforementioned dis-
crimination between Ernesto Miranda and other defendants
similarly situated inasmuch as Miranda's confession was obtained
long before the rules established in his case were announced.
Secondly, if the moment at which a confession is obtained is
crucial, cases tried on the same day in the same jurisdiction will
be subjected to different rules. To illustrate, assume that A and
B commit a robbery on June 1, 1966. A is apprehended on June 5,
1966, at which time he confesses without being informed of his
right to counsel. B is not apprehended until June 15, 1966, at
which time he, too, confesses without the safeguards required by
Miranda. At their joint trial on September 1, 1966, A's confession
can be introduced but B's cannot. Such disparity does not look
like "equal justice under law" to the casual, or perhaps even
sophisticated, observer.77

However, there is some justification for choosing the date on
which the confession was obtained as the cutoff date. No other
date could effectuate all of the purposes of prospectivity as well.
This is the only cutoff date which could fully effectuate the need
to give fair warning to law enforcement officers. Indeed, when
the problem is analyzed in this light, the disparity between A and
B in our aforementioned hypothetical is diminished in magnitude.
The police did not knowingly deprive A of a constitutional right.
Contrawise, in obtaining B's confession, the police knowingly (at
least constructively) deprived him of his constitutional rights.
Although it may not be easy for A's lawyer to justify this dicho-
tomy to A when he visits him in the state prison, it is a distinction
which the law has recognized on other occasions.7

1

Thus, with all the disadvantages of this cutoff date, it is prob-
ably better than the one the Court employed in Johnson.

A SUGGESTED ALTERNATIVE

There is a method of prospective overruling which is employ-
able in some instances that has not yet been discussed which I
will loosely characterize as the "dictum method." This method
consists of reversing a defendant's conviction on one ground
while prospectively announcing another rule of law which also
could have reversed the conviction had it been applied. The rules

77 Cf. Currier, supra note 1, at 201-05.

78 Cf. Screws v. United States, 325 U.S. 91 (1945). But cf. Monroe v. Pape,

365 U.S. 167, 187 (1965).
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which were announced in Miranda could have been announced
via the "dictum method" if the Court had denied certiorari in
Miranda, Vignera and Westover, and only granted it in California
v. Stewart.

Roy Stewart was convicted of murder in the first degree and
robbery and was sentenced to death. Part of the evidence against
him was a confession obtained during the last of nine separate
interrogations to which the defendant was subjected over a five-
day period. The California Supreme Court reversed this convic-
tion on the ground that the confession was obtained in a manner
proscribed by Escobedo v. Illinois.79 The United States Supreme
Court, of course, affirmed the California decision in its Miranda
opinion:

Furthermore Stewart's steadfast denial of the alleged offenses
through eight of the nine interrogations over a period of five days
is subject to no other construction than that he was compelled by
persistent interrogation to forgo his Fifth Amendment privilege.80

Apart from the reference to Fifth Amendment privilege, this
language is quite reminiscent of that employed in coerced con-
fession cases. In fact, Davis v. North Carolina appears to hold
that little more than extended interrogation is necessary to render
a confession involuntary."' Indeed, if more were necessary, the
police allegedly threatened to hold Stewart's ailing wife in
custody until he confessed.8 2

Thus, it would seem that the Court could have decided Stewart
on the ground that under traditional coerced confession law his
confession was inadmissible. After making that pronouncement,
the Court could have propounded the series of rules actually
announced in Miranda with the admonition that they were only
to be applied in cases wherein the confession was obtained after
June 13, 1966.

The advantages of the "dictum method" are apparent. The

79 People v. Stewart, 62 Cal. 2d 571, 43 Cal. Rptr. 201, 400 P.2d 97 (1965).
80 384 U.S. 436, 499.
81 384 U.S. 737 (1966). Although other factors were alluded to in Davis, the

length of interrogation appeared to be the most significant. Although Davis was
held for sixteen days whereas Stewart was only held for five, I do not believe the
Court would have found that distinction material in light of the pressure of the
nine separate interrogations to which Stewart was subjected.

82 At the trial, the police denied the threat; however, they did in fact release
his wife after he confessed. Respondent's Brief and Motion to Dismiss Writ of
Certiorari, 3.
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litigant in the case in which the new rules are announced is not
treated different from other defendants similarly situated. Thus,
the Court can choose any cutoff date that it deems appropriate
without fear of disparate treatment to those who should be treated
similarly.83 In short, the "dictum method" embodies all of the
advantages of pure prospectivity.

In addition, the "dictum method" has a significant advantage
which is generally absent in pure prospectivity, viz. the litigant
in whose case the rules are announced is entitled to the relief
he seeks. Thus, although Roy Stewart would not get the benefit
of the new rule, his legal status would not be adversely affected
thereby.

However, like any other method of prospective overruling, the
"dictum method" has its disadvantages; the most obvious being
that the rules announced are in fact dictum. They are unnecessary
to the disposition of the case and as such their announcement
would represent a disregard of traditional canons of judicial
self-restraint.84 Indeed, to the extent that the rules enunciated
are not necessary to his client's release, an attorney's presentation
of arguments might be diminished in zealousness.8 5

On the other hand, some constitutional rules are not directly
related to specific litigation. For example, the Miranda rules could
have resulted from a public debate as easily as from litigation.
The Court made scant reference to the specific facts of the
Miranda, Vignera, Westover and Stewart cases. Indeed, on the
fifty-second page of the Miranda opinion the Court noted:

Because of the nature of the problem and because of its re-
current significance in numerous cases, we have to this point dis-
cussed the relationship of the Fifth Amendment privilege to police
interrogation without specific concentration on the facts of the
cases before us.88

Thus, it appears that it would have been feasible for the Court

83 Of course, I am assuming that it does not believe that complete retroactivity
is necessary for that purpose, which seems apparent from the cases discussed in
this article.

84 Supra pp. 7-10.
85 To illustrate, Stewart's attorney only needed to establish that a five-day

interrogation period without counsel was too long. Thus, it is conceivable that
he would more readily acquiesce in the right of the police to interrogate a suspect
in the absence of counsel for a few hours than would an attorney whose client
confessed during the first hour.

86 384 U.S. at 491.
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to have announced its rules governing police interrogation via
the "dictum method" in Stewart.

Mapp v. Ohio87 is another case in which this method could have
been employed. There were several bases for overturning Miss
Mapp's conviction which would not have required employment
of the exclusionary rule.88 Indeed, her attorney did not even urge
that rule upon the Court. 9 Further, the propriety of constitution-
alizing the exclusionary rule is not dependent upon the facts of
a particular case.90

If the rules are dependent upon factual vicissitudes there is
less room for employment of the "dictum method." For instance,
the unreasonableness of a search can only be determined on a
case-by-case basis.9 ' However, even here it is possible for the
Court to have two grounds for overturning a conviction, one an
"unreasonable search and seizure" and the other an independent
ground. The search and seizure rule could be announced prospec-
tively and at least it would apply to substantially identical
searches in the future.

A practical limitation to the employment of the "dictum meth-
od" is the inability of the court to know for certain in advance
which cases can be reversed on alternative grounds. For instance,
the voluntariness vel non of Stewart's confession had not been
adjudicated by the California court in the Stewart case. 2 Indeed,
at the time the Court agrees to hear a case in which the adoption
of a new rule is to be urged, it does not know (at least in theory)
whether it will want to apply the rule prospectively or even if
it will want to adopt the rule at all.

Thus, the "dictum method" cannot be urged upon the Court
as a panacea for all the problems created by prospective over-
ruling. However, it is a method which the Court ought to at least
consider adopting in those instances in which it is contemplating
the adoption of a new constitutional rule and giving some thought
to denying it complete retroactivity. Whether on balance it

87 367 U.S. 643 (1961).
88 Supra note 33.
89 367 U.S. at 646 n.3.
90 See Bender, supra note 1, at 674.
91 See e.g. Aguilar v. Texas, 378 U.S. 108 (1964).
92 Thus it is arguable, that rather than deciding whether Stewart's confession

was voluntary it should first remand the case to the California court. However, in
light of the extraordinariness of the procedure that is being suggested, it might be
appropriate for the Supreme Court to make the initial determination of involun-
tariness.
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should accept it, depends upon its own evaluation of the factors
discussed above.

CONCLUSION

At this juncture, it is apparent that no method of prospective
overruling is free from difficulty. Thus, one is tempted to sym-
pathize with those who maintain that all constitutional rules of
criminal procedure should be given full retroactive effect. 3 How-
ever, that solution would not resolve the problems presented in
this article; it would merely avoid them and perhaps present
others.

The method that the Court should choose in a given case de-
pends upon the importance it places upon various values. It must
decide which principle or principles among the following must
yield:

1. fairness to the litigant in the case at bar;
2. equal treatment of similarly situated defendants;
3. fair warning to law enforcement officers; or
4. judicial self-restraint in not deciding issues unnecessary to

the resolution of the case at bar.

At least one of these principles must yield if there is to be
prospectivity, and the Supreme Court must decide which one.

93 See supra note 1.
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