ATTORNEY ADVERTISING ON THE INTERNET:
FROM ARIZONA TO TEXAS-REGULATING
SPEECH ON THE CYBER-FRONTIER
by Mitchel L. Winick," Debra Thomas Graves,"" and Christy Crase"""
I.

II.

A. Barb Wire on the Cyberspace Prairie
B. From "Arizona" to "Texas"
C. Corraling Texas Lawyers . . . . . . . .
D. Jurisdiction in Cyberspace
.
E. A Long Way From the Pony Express . .
F. The Emergence of Cyberlawyers ....
G. Cybermobs and E-lynchings . . . . . . .
H. International Cyber-jurisdiction and Model Rules .
I. Round-up
.

1489
1489
1490
1491
1492
1494
1494
1494
1496
1497

REGULATION OF ATTORNEY ADVERTISING-A BRIEF
HISTORY
.

1497

INTRODUCTION . . . . . . . . . . . . . . . . .

A. Logging-on: The Supreme Court Allows Attorney
Advertising . . . . . . . . . . . . . . . . . . . .
B. Logging-off: The Supreme Court Prohibits
In-person Solicitation .... . . . . . . . . . . . . . . . . .
C. Operating Manual: The Four-Part Test of Commercial
Speech
.
D. Advanced Applications: Distinguishing Written
Commercial Speech
.
E. Advanced Applications: Distinguishing Direct
Solicitation
.
III.

UNDERSTANDING MULTI-DIMENSIONAL COMMUNICATION

A. Comparison of Communication Models
.
J. The Basic Communication Model . . . . . . . . .
2. One Way Communication: Print and Broadcast
Models
.
a. The Print Model of Communication .....

1498
1502
1506
1512
1521
1528
1528
1528
1530
1530

* Member, State Bar of Texas Advertising Review Committee; Adjunct Professor of Law,
Texas Tech University School of Law, Texas Wesleyan School of Law; Faculty Member, Texas Center
for Legal Ethics and Professionalism. B.A. 1976, University of the Pacific; 1.0. 1978, University of
Houston.
** B.A. 1994, Texas Tech University, Candidate for 1.0. 1997, Texas Tech University School
of Law.
*** B.A. 1988, Regis University; Candidate for 1.0. 1997, Texas Tech University School of
Law.

1487

HeinOnline -- 27 Tex. Tech L. Rev. 1487 1996

1488

TEXAS TECH fA W REVIEW

[Vol. 27: 1487

b. The Broadcast Model of Communication ....
3. Two Way Communication: The Common Carrier
Model
.
4. The Cyberspace Model of Communication . . . . . .
B. The Role of the First Amendment
.
C. The Roles of Publisher, Distributor and Author . . . . .
1. Public v. Private Forum
.
2. Editor v. Distributor
.
3. Judicial Flexibility v. Statutory Inflexibility
.
D. Advertising and Privacy
.
IV.

V.

USING THE INTERNET: ATTORNEY OPPORTUNITIES

.

A. Admission to the Cyberbar
B. Pony Rides: The Basics
1. Electronic Mail (E-Mail)
2. Research, Databases, and Information Access
C. Bronc Bustin ': Browsing the Wide-Open Cyberspaces
1. File Transfer Protocol (FTP) . . . . . . . . . . . . .
2. Wide Area Network Servers (WAIS)
3. Gopher
4. World Wide Web (the Web)
D. Home, Home Page on the Web
1. Cyberlawfirms on the New Frontier . . . . . . . . .
2. Cyberlawfirm Use of the Internet
E. Advertising Options on the Internet
F. Virtual Law Firm . . . . . . . . . . . . . . . . . . . . . . .
G. Virtual Law School
H. Self-help Legal Databases

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

ApPLICATION OF THE TEXAS RULES TO CYBERSPACE

.

A. Fencing in Attorney Solicitation on the Internet . . .
B. Attorney Advertising on the Internet . . . . . . . . . .
C. Web Site Publishing . . . . . . . . . . . . . . . . . . . .
D. Advertising Beyond Web Sites
E. Filing Requirement . . . . . . . . . . . . . . . . . . . . .
F. Pre-approval and Modification of Cyberspace
Publications
G. Maintaining Records and Copies of Published
Information
H. CLaiming Cyberspecialties
I. Other Cyberspace Advertising Rules . . . . . . . . . .
J. Written Solicitation on the Internet . . . . . . . . . . .
K. When Has Information Been "Requested?"
L. Round-up: Public Media Rule Ready for Cyberspace
VI.

..
..
. .
.
. .

1533
1535
1538
1540
1540
1542
1543
1545
1546
1547
1548
1548
1549
1552
1552
1552
1553
1553
1553
1554
1555
1557
1559
1559
1560
1560
1561
1563
1564
1565
1565

. 1567
.
.
. .
. .
.
..

INFLUENCE OF INTERNATIONAL LAW AND A MODEL CODE

HeinOnline -- 27 Tex. Tech L. Rev. 1488 1996

1532

1568
1568
1569
1569
1570
1571
1573

1996]
VII.

ATTORNEY ADVERTISING ON THE INTERNET
CONCLUSION......................

A. Regulating the Trailing Edge of Technology
B. Final Round-up. . . . . . . . . . . . . . . . . .

1489
1579
1579
1580

I. INTRODUCTION

A. Barb Wire on the Cyberspace J Prairie
The invention of barbed wire in 1873 made it conceivable to fence the
vast western plains of Texas. By 1890, the open range of West Texas had
become a network of fenced domains dominated by a handfull of powerful,
influential landholders. The homesteaders and pioneers who initially settled
the territory and had enjoyed free unrestricted access to the open range
were slowly fenced out. Some moved on to less developed regions, while
others seized wire-cutters and became lawbreakers, determined to fight the
encroachment of structures and barriers. The fence-cutting war between the
fence men and the free range men became so acute by 1884 that Texas
Governor John Ireland called a special session of the state legislature to pass
a law making fence-cutting a felony. 2
Over 100 years later, Texas is again the site of a range war that
involves wires, free access, and public space. Only this time, the wires are
electronic and the frontier is in cyberspace. Firing the first shot is the State
Bar of Texas, the first bar association3 in the United States to issue
regulations 4 related to attorney advertising on the Internet. 5 In fact, the

I. The tenn "cyberspace" was introduced by author William Gibson in the science fiction novel
Neuromancer. Gibson described a "virtual" world created by complex computer networks. WILLIAM
GIBSON, NEUROMANCER 4-5 (1984). "Cyberspace" is commonly used to describe "the entire
experience of communicating through computer-mediated networks, both in the futuristic view of a
three-dimensional electronic representation of the real world and ... all manner of interactivity via text
only." Anne Wells Branscomb, Anonymity, Autonomy, and Accountability: Challenges to the First
Amendment in Cyberspaces, 104 YALE L.J. 1639, 1639 n.3. The prefix "cyber" comes from the Greek
word "kybernan," meaning "to steer or control." Michael D. Scon, Advenising in Cyberspace:
Business and Legal Considerations, 12 COMPUTER L. 1,5 n.1 (Sept. 1995).
2. WALTER PRESCOTT WEBB, THE TEXAS RANGERS 426 (1965).
3. Gary Taylor, Eyes of Texas Are Upon Internet "Ads, .. State Bar Looks into Patrolling Home
Pages for Violation of Rules, NAT'L L.J., Nov. 6, 1995, at A6.
4. TEX. DISCIPLINARY R. PROF. CONDUCT (1989), reprinted in TEX. GOV'T CODE ANN., tit.
2, subtit. G app. (Vernon Supp. 1996) (STATE BAR RULES, an. X, § 9) (See Pan VII, interpretive
comment 17; The Internet and Similar Services including Home Pages). Interpretive comment 17 was
approved January 7, 1996 by the Advenising Review Comminee. The effective date of the interpretive
comment was June I, 1996. See 59 TEX. B. J. (1996). A copy oflnterpretive Comment 17 is included
in Appendix A of this Anicle. See also infra note 11, describing the State Bar of Texas Advenising
Review Comminee.
5. The Internet is "a global network that connects huge numbers of [computer) networks to one
another. It links together the massive online service bureaus, such as CompuServe, Prodigy, and
America Online. It links together hundreds of thousands of universities, government agencies, and
corporations located in almost 100 countries around the world. It reaches out to small offices,
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Texas Bar may be the first professional association of any type6 to establish
specific rules regulating Internet publication and use of home pages7 on the
World Wide Web. s Perhaps it is appropriate that one of the initial
showdowns for law and order on the cyberspace frontier will be in Texas.
Attorneys venturing into cyberspace reflect the same reluctance for
regulation as the early Texas pioneers. Likewise, the State Bar of Texas
appears willing to follow the role of the Texas Rangers and bring an
appropriate level of regulatory enforcement into the void. 9

B. From "Arizona" to "Texas"
This Article will review the contentious history of attorney advertising-from the 1977 U.S. Supreme Court decision in Bates v. State Bar of

schoolrooms, even individual homes." G. Burgess Allison, At the Edge of the E-Frontier, An
Introduction to the Internet, 17 PA. LAWYER, Sept.-Ocl. 1995, at *1.
6. The Computer Law Section of the State Bar of Georgia has created a committee to study
attorney use of the Internet and established a Web site to publish anicles, discuss proposed ethics rules,
and provide recommendations to the State Bar of Georgia. See Net Ethics Committee of the State Bar
of Georgia at Internet address: http:///www.kuesterkw.com/netethics. Several New Jersey state
agencies have taken an active role enforcing existing state laws and regulations on the Internet, but have
not published separate Internet rules. Ted Shennan, State Goes on the Net to Track Down On-line
Fraud, THE STAR-LEDGER, Aug. 13, 1995, 1995 WL 8871613 at *1. The state Attorney General's
office has created a team of "cybercops" to patrol the Internet for potential criminal fraud, electronic
pyramid schemes, e-mail chain letters, false advenising, consumer scams, and other illegal business
offerings. Id. The state Division of Consumer Affairs has posted warnings about potential consumer
fraud on a number of electronic bulletin boards and has established e-mail addresses on CompuServe
and America Online for comments and informal complaints. Id. The state Bureau of Securities pursued
cease-and-desist orders for 20 individuals detennined to be using the Prodigy computer network for email chain letters in violation of state security laws. Id. The state Board of Medical Examiners is
investigating a possible violation of medical advenising regulations by a physician posting an Internet
ad for an "extraordinary cosmetic surgery sale" on facelifts. Id. at *2.
7. A home page is the first document or screen displayed when a connection is made directly
to an address on the World Wide Web. See World Wide Web, infra note 8. Although the addresses
look complicated, most follow a common fonn known as a Unifonn Resource Locator (URL) which
looks like: http://www._.com.SeeToddH.Flaming.InternetandtheWorldWideWeb.83ILL.BJ.
429,429 (1995). The first pan-http://-indicates the document is in hypenext language, a protocol
that allows transfer of text, video, and other media between network servers. Id. The second
pan-www-indicates that the computer with the document is connected through the World Wide Web.
Id. The third pan-_.com-provides the name or initials of the computer (in the blank) where the
document is stored and a suffix indicating the type of account (i.e., .com-commercial; .edu-educational; .gov-governmental; .net-network). Id.
8. The World Wide Web, known also as the "Web," or "WWW," is a software tool
developed by CERN, the European Laboratory for Panicle Physics, to allow access from one location
on the Internet to another through "links" or key text. Id. at 430. The "Web" allows a user to
"point-and-click" on a key word in one document and access "linked" documents stored on other
computers connected to the network. Allison, supra note 5, at *2.
9. "In the early days of Texas when men moved in ahead of legalized power, they made their
own rules with little regard for the propeny or persons of others. Into this situation rode a small group
... destined to become the model for state law enforcement agencies throughout the nation." WEBB,
supra note 2, at book flap introduction.
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Arizona lO that eliminated the ban on attorney advertising-to the recent
adoption of the State Bar of Texas rules regulating attorney advertising and
solicitation on the Internet. As indicated in the title, "From Arizona to
Texas-Regulating Speech on the Cyber-Frontier," the Article will follow
the trail of attorney advertising from traditional communication media to the
new interactive technology available on the Internet. Along the way, the
Article will (1) define the constitutional framework in which attorney
advertising and solicitation can be regulated, (2) present communication
models to help define traditional versus multi-dimensional communication,
(3) review attorney opportunities for using the Internet, (4) evaluate
application of the new Texas attorney advertising rules to cyberspace, (5)
discuss the influence of international law on cyberspace, and (6) propose a
set of Model Rules for Attorney Advertising and Solicitation on the
Internet.

C. Corraling Texas Lawyers
Reaction to the state bar Advertising Review Committee's 'I decision
to issue interpretive comments defining and regulating advertising on the
Internet spread like wildfire on a West Texas prairie. 12 The immediate
response from attorneys using the Internet was that regulation by the state
bar would create a cumbersome,13 complicated,14 and expensive's barrier. As one active cyberlawyer stated, "the web is scary enough to most

10. 433 u.s. 350, 384 (1977).
II: The Advertising Review Committee of the State Bar of Texas is a twelve member, standing
committee, nominated by the president, and approved by the directors of the state bar for three-year
terms. Advertising Review Committee, Internal Operating Rules & Procedures 2 (1995). Three
members of the committee are required to be nonlawyer "public" members. Id. The committee was
established as part of a referendum to amend the advertising and solicitation rules of the Texas
Disciplinary Code of Ethics. The referendum was approved in May 1994 by a majority vote of Texas
lawyers and adopted by the Supreme Court of Texas in December of 1994. The initial committee was
appointed on April 6, 1995. The committee meets on at least a quarterly basis to review advertisements _
and solicitation letters, develop interpretive comments, and establish administrative procedures for
maintaining a proper level of review of submitted materials_ Id. at 3; see also State Bar of Texas,
minutes of Board of Directors Meeting, Exhibit E (Sept. 16, 1994).
12. See. e.g., Carol McHugh Sanders, Rush to Marketing Via the Internet Could Snare Law
Firms in a Web of Advenising Rules: Expen, CHI. DAILY L. BULL., Nov. 17, 1995, at I; Alicia
Philley, Bar Mulls Plans to Vet Home Pages, TEX. LAW., Nov. 20, 1995, at 40-41 ; Bob Sablatura, State
Bar is Limiting Lawyers in Cyber~pace/Solicitations on Internet are Regulated, Hous. CHRON., Nov.
26, 1995, at 37.- The state bar will review home pages posted on the World Wide Web by Texas lawyers,
FORT WORTH STAR-TELEGRAM, Nov. 27, 1995, at 13; Texas Lawyers' Internet Ads Get State Bar
Scrutiny, SAN ANTONIO EXPRESS-NEWS, Nov. 27, 1995, at *1-2; Principles Apply to Web, AUSTIN
AMERICAN-STATESMAN, Nov. 30, 1995, at A8.
13. See Sablatura, supra note 12, at 37.
14. Id.
15. Id.
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lawyers
"16 Most "do not even know how the Internet works ...
. "17 "If they come to see this as a good medium for advertising, they still
won't make that leap because it is just one more state bar rule they are
going to have to comply with ... it is just another roadblock to competing
in the marketplace. "18
It is interesting that the initial negative reaction by members of the bar
preceded development of specific rules relating to Internet use. The initial
concerns were triggered by the committee's definition of the Internet as
"public media, "19 thereby making it subject to the provisions of Part VII
of the Texas Disciplinary Rules of Professional Conduct. 20 As stated by
one lawyer who regularly uses the Internet, "Because the Internet is a
global medium ... Texas lawyers will be at a disadvantage on the Internet
compared to those in other states and countries. 'What if I am not even
directing my home page at Texans? Am I going to be penalized or limited
just because I am based in Texas?"'21

D. Jurisdiction in Cyberspace
The question raises one of the most difficult issues related to regulating
a communication medium that is designed to provide access to a multijurisdictional, international marketplace. However, the Texas rules are clear
regarding jurisdiction. Any attorney licensed to practice in Texas is
"subject to the disciplinary authority [of this state] for ... an advertisement in the public media that does not comply with these rules and that is
broadcast or disseminated in another jurisdiction, even if the advertisement
complies with the rules governing lawyer advertisements in that jurisdiction.,,22 The rule also includes two additional qualifications. The broadcast
or dissemination of the advertisement must be (1) intended for prospective
clients in Texas, and (2) intended to secure employment to be performed in
Texas. 23 The rule also specifies disciplinary authority over Texas attorneys who distribute written solicitations in other jurisdictions if the
communication is mailed to an addressee in Texas or is intended to secure
employment to be performed in Texas. 24

16.
17.
18.
19.

Id.
Id.
Id.

Alicia Philley, The Bar as Cybercop; Despite Criticism, the Ad Review Panel Prepares to
Patrol the Internet, TEx. LAW., Oct. 16, 1995, at 1.
20.
21.
22.
23.
24.

TEx. DISCIPLINARY R. PROF.
Philley, supra note 19, at 20.
TEx. DISCIPLINARY R. PROF.
TEx. DISCIPLINARY R. PROF.
TEx. DISCIPLINARY R. PROF.

CONDUCT Part VII (1995).
CONDUCT 8.05(b)(1) (1995).
CONDUCT 8.05(b)(1) (1995).
CONDUCT 8.05 (b)(2).
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Texas attorneys with a home page on the Web or other permanent URL
address 25 on the Internet have a mandatory requirement to file an application with the Advertising Review Committee and include a hard copy of the
first screen shown when their URL address is accessed if the attorney is not
otherwise exempt under Rule 7.07(d).26 In addition, a fifty-dollar fee
must be paid for the initial filing. 27 If material changes are made to the
home page, the attorney must submit a subsequent filing with a hard copy
showing the changes, and pay an additional fifty-dollar fee. 28
Indisputably, the Texas rules place a greater burden on Texas attorneys
when compared to attorneys in jurisdictions without Internet regulation.
Although this may not be fair to Texas cyberlawyers, the Supreme Court
has never considered jurisdictional parity as a criterion for the state's
authority to regulate attorney advertising and solicitation.29 Section II of
this Article will review the standards established by the Supreme Court over
the past two decades and define the Constitutional framework within which
the state has the right to regulate attorney adverting and solicitation. As
discussed in Section II, the Court's most recent attorney advertising
opinion30 indicated a willingness, particularly on the part of Justice
O'Connor,31 to expand the scope of state regulation of attorney advertising
and solicitation. 32
After carefully evaluating the historical context of the Supreme Court
decisions on attorney advertising, Section II concludes. that the Supreme
Court has not provided specific guidelines for regulating attorney communication using electronic media. However, the Court has established a four-

25. See supra note 7 and accompanying text.
26. TEX. DISCIPLINARY R. PROF. CONDUCT 7.07 cml. 17; 50 TEx. BJ. 257 (1996).
27. TEX. DISCIPLINARY R. PROF. CONDUCT 7.07(a)(2) (1989) (stating that the fee is set by the
State Bar of Texas Board of Directors); see also Application for Lawyer Advertising & Written
Solicitation, available from State Bar of Texas (stating fee of $50).
28. TEX. DISCIPLINARY R. PROF. CONDUCT 7.07(a)(2) (1989) (stating that the fee is set by the
State Bar of Texas Board of Directors; see also Application for Lawyer Advertising & Written
Solicitation, available from State Bar of Texas (stating fee of $50).
29. See discussion infra Section II. See generally Florida Bar v. Went For It, Inc., 115 S. Cl.
2371, 2376 (1995) (stating that a State had to demonstrate "a substantial interest in support of its
regulation"); Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 472 (1988) (stating that commercial speech
"may be restricted only in the service of a substantial government interest"); In Re R.M.J., 455 U.S.
191,202 (1982) (holding that states retain the right to regulate commercial speech that is inherently
misleading); Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 456 (1978) (holding that a "state does not
lose its power to regulate commercial activity deemed harmful to the public whenever speech is a
component of the activity"); Bates v. State Bar of Arizona, 433 U.S. 350,383 (1977) (stating that states
retain their rights to regulate "false, deceptive, or misleading" advertising).
30. Florida Bar, 115 S. Ct. 2371 (1995).
31. Id. Justice O'Connor authored the 5-4 majority opinion in Florida Bar. In the opinion,
Justice O'Connor reinforced her support of the state's right to use regulation to protect the public's
confidence in the legal profession. Id. at 2381.
32. Id. at 2374-81.
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part test 33 to be used in evaluating the level of constitutional protection
granted to attorney commercial speech. It is anticipated that proposed rules
for regulating attorney communication over the Internet will also need to
pass the Court's four-part test in order to survive a First Amendment
challenge.
E. A Long Way From the Pony Express

Cyberspace communication is multi-dimensional and exists in a wide
variety of formats. Some of the formats are easily understood using
analogies to traditional communication methods. However, Internet
technology provides a number of unique new communication formats.
Section III of this Article will present several models that compare
traditional communication to interactive cyberspace communication. The
comparisons illustrate the need to go beyond the use of traditional
communication model analogies in order to understand and regulate
cyberspace communication.
F. The Emergencf of Cyberlawyers

Section IV of this Article will review access to cyberspace communication, specifically as it applies to lawyers. There are many opportunities to
utilize the Internet in the practice of law, to enhance efficiency, expand
resources, improve client service, and develop marketing efforts to reach
potential clients. With a better understanding of the existing and potential
uses (and abuses) of the Internet, a more cogent argument can be made for
the development of appropriate and effective regulation.
G. Cybermobs and E-lynchings

The State Bar of Texas, as the first state bar association to attempt
enforcement of specific Internet regulations, may find the environment for
cyberspace justice more like the rough-and-tumble frontier courtroom of
Judge Roy Bean, the self-proclaimed "law West of the Pecos, "34 than the
philosophical venue of the U. S. Supreme Court. G. Burgess Allison, author
of The Lawyer's Guide to the Internet,35 observed

33. Central Hudson Gas & Elec. Corp. v. Public Servo Conun'n of N. Y., 447 U.S. 557, 566
(1980).
34. Judge Roy Bean (1825-1903) is best remembered for administering swift justice from his
Pecos County saloon/counhouse in Langtree, Texas.
35. G. BURGESS ALLISON, THE LAWYER'S GUIDE TO THE INTERNET (1995).
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[the Internet] is a society that has not yet formed the very basics of selfi:ule.... It is struggling, even now, to establish a foundation upon which
the structure of self-government can be built: to find some way to discern
the will of the group-as a whole-and then find some way to enforce
that will. 36

Allison warns of technological developments-software programs-which
in application have the same effect as a lynch mob of self-appointed
vigilantes dispensing justice on the electronic frontier. 37 "There's no
Committee on Un-Internet Activities [ ] no Internet Tribunal [ ] no Court
of Appeals. "38 Other commentators point out that this period of relative
lawlessness is a natural transition that occurs when technology moves from
a protected scientific and academic realm into the real world with wide
spread use and commercial applications. 39 "Whenever new technology
becomes prevalent, the law enters a period of struggle to find adequate
means for resolving disputes involving that technology, and for protecting
the rights of people effected by it. We are now in such a period."4O
Section V of this Article will review Texas' attempt to apply attorney
advertising rules to Internet communications. The Texas rules follow the
Supreme Court's distinction between "in-person and telephone solicitation,' '41 "advertisements,' '42 and "written solicitations.' '43 However,
because of the flexible and creative nature of the technology, Internet
communication may include elements of each of these categories simultaneously. This section concludes that (1) the Texas Bar's application of new
advertising rules to the Internet is an appropriate extension of the State's
authority to regulate attorney advertising and solicitation, (2) many of the
rules will not require revision to effectively address issues related to

36. Id. at 43.
37. See id. at 40-42. In what is widely known as the' 'Green Card Incident, " Allison describes
the vicious retaliatory Internet actions taken against two Arizona lawyers who defied "netiquette" and
disseminated an advertisement to over 6,000 newsgroups on the Internet in April 1994. Id. Reaction
to the lawyer's ad included suggestions of "guerrilla tactics" such as "flaming" the spammers,
jamming their e-mail, "fax bombing" by sending endless loops of black paper faxes, and use of a "killfile" program which will cause anything written by a specific person to be discarded without viewing.
Id. The two attorneys, husband-and-wife, Martha S. Siegel and Laurence A. Canter, have subsequently
published a book, How TO MAKE A FORTUNE ON THE INFORMATION SUPERHIGHWAY (1995). See
Michael Pellichia, The Netiquette of On-line Advenising: Authors Use Their Real-life Experience to
Explore Opponunities, Limitations, DALLAS MORNING NEWS, Jan. 8, 1995, at 5H; see also Howard
Rheingold, How Should We Deal With Spammers?, SAN FRANCISCO EXAMINER, May 25, 1994, at C-2
(discussing reaction to the lawyer's ad).
38. ALLISON, supra note 35, at 42.
39. Andrew Grosso, Implications ofthe Information Super-highway for Commerce Security, and
Law Enforcement, 41 FED. B. NEWS & J. 481,482 (1994).
40. Id. at 484.
41. TEX. DISCIPLINARY R. PROF. CONDuer 7.03 (1995).
42. TEX. DISCIPLINARY R. PROF. CONDuer 7.04 (1995).
43. TEX. DISCIPLINARY R. PROF. CONDuer 7.05 (1995).
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Internet communication, and (3) there are several rules that will require
modification in order to be effective.
H. International Cyber-jurisdiction and Model Rules

The question posed by many Internet users is not whether ultimately
there should be laws and regulations, but which rule-making process should
be followed, and who should be in charge. The Texas advertising rules
represent a combination of legislative and administrative rule-making by an
external source of control. Other approaches to the development of
cyberlaw have also been put forward for consideration. 44
Recognizing that some cyberspace legal issues are new, some commentators and cyberspace users will inevitably call for prompt and specific
legislation or regulation to clarify the problems. A statutory response
along these lines has the virtue of bringing immediate clarity to immediate problems. Of course, a specific statutory response is only one of
many legal reactions. Case-by-case adjudication and its common law
build-up of precedents can also be applied to cyberspace legal issues as
well; an international convention can enact uniform model laws; citizens
can create their own customs; service providers can specify behavior in
their 'part' of cyberspace through contracts; a modest degree of anarchy
may even be desirable. 4s

The argument balances an age-old tension between the desire for selfrule and the need for the state to intervene with rules that protect the public
welfare. In a recent symposium discussing media technology and the First
Amendment, one commentator argued for treating cyberspace as a "new
type of democratic community"46 that should be allowed the opportunity
to create its own customs, standards, laws, and governance on a global, not
national or regional level. It was argued that citizens of this new community, referred to as "netizens," wish "to preserve individual and group
autonomy without governmental intrusion or authoritarian censorship."
These inclinations are fully in accord with the motivations that brought
the early pioneers to the new continent to preserve their religious
independence, develop new frontiers, and exert self-determination in their
system of governance . . . [s]uch virtual communities can be said to

44.
(1994).

See Trotter Hardy. The Proper Legal Regimefor "Cyberspace. .. 55 U. PITI. L. REv. 993

45.

[d. at 995.

46.

See Branscomb, supra note 1, at 1640.

HeinOnline -- 27 Tex. Tech L. Rev. 1496 1996

1996]

A1TORNEY ADVERTISING ON THE INTERNET

1497

occupy separate and diverse cyberspaces, essentially carving out domains
of their own over which they choose to exert jurisdiction. 47

Section VI of this Article looks beyond the limited scope of the Texas
rules and considers the influence of international law in dealing with multijurisdictional customs and legal issues. The section also introduces a Model
Code for Advertising and Solicitation on the Internet.
I. Round-up

This Article concludes that the application of the Texas Rules of
Professional Conduct to attorney communication on the Internet is a natural
extension of the bar's authority to regulate attorney advertising and
solicitation.
However, the rapidly changing technology of Internet
communication requires new rules which reflect the unique interactive
characteristics of Internet communications. Future rules will be more
effective if adopted on a global or international basis. From the standpoint
of U.S. law, unless the majority opinion of the Supreme Court changes
direction, the Court is likely to affirm the state's authority to regulate
attorney advertising and solicitation on the Internet and prohibit certain online communication for the purpose of soliciting new clients. The
constitutional test that new rules will need to pass will continue to be the
Central Hudson four-part test.
II. REGULATION OF ArrORNEY ADVERTISING-A BRIEF HISTORY
First Amendment protection for attorney advertising, and for
commercial speech in general, "is of recent vintage. "48 Until the 1976
case of Virginia State Board of Pharmacy v. Virginia Citizens Consumer
Council, Inc., 49 the Court did not interpret the First Amendment as
extending its protection to purely commercial speech. Section II reviews
the progression of Supreme Court commercial speech cases that relate to
attorney advertising during the past two decades. It also defines the
constitutional framework within which states have the right to regulate
attorney advertising and solicitation. This section concludes that although
sharply divided, the Supreme Court appears to be narrowing the scope of
constitutional protection for attorney advertising and solicitation and
expanding the regulatory reach of the state.

[d. at 1642.
48. Florida Bar v. Went For It Inc., 115 S. Ct. 2371, 2375 (1995). (Justice O'Connor
discussing the history of commercial speech.)
49. 425 U.S. 748 (1976) (holding that commercial speech is protected by the First and
Fourteenth Amendment when it provides truthful information about an entirely lawful activity).
47.

HeinOnline -- 27 Tex. Tech L. Rev. 1497 1996

1498

TEXAS TECH LA W REVIEW

[Vol. 27: 1487

A. Logging-on: The Supreme Court Allows Attorney Advertising

In 1977, the United States Supreme Court eliminated the ban on
. attorney advertising for "routine" legal services in Bates v. State Bar of
Arizona. 50 In Bates, the Court held that commercial speech, which
"serves individual and societal interests in assuring informed and reliable
decision making," is entitled to some First Amendment protection. 51 This
decision followed a fortiori 52 froni the 1976 landmark decision of Virginia
State Board of Pharmacy v. Virginia Citizens Consumer Council. 53
Virginia Pharmacy represented the first case in which professionals gained
a qualified privilege to advertise the prices of standardized products and
services under the First and Fourteenth Amendments. 54 The Supreme
Court held that a Virginia statute prohibiting pharmacists from advertising
the prices of standard prescription drugs was unconstitutional. 55 The
Court reasoned that the public interest in receiving information about the
availability, nature and prices of prescription drugs outweighed the State's
interest in protecting the image of their licensed pharmacists. 56 This
rationale inspired two Arizona attorneys to directly challenge the traditional
prohibition against attorney advertising in Bates v. State Bar of ArizonaY
The attorneys, John R. Bates and Van O'Steen, opened a legal clinic
where they accepted only "routine matters" that could be resolved

433 u.s. 350 (1977).
Id. at 364.
52. Id. at 365 (discussing the relationship between Bares and Virginia Pharmacy).
53. 425 U.S. 748 (1976).
54. The privilege was qualified because pharmacists could only advertise the prices of a
standardized product. Bates, 433 U.S. at 390 (1. Powell's dissent) (quoting Virginia Pharmacy Bd. v.
Virginia Consumer Council, 425 U.S. 748, 773 n.25 (1976)). The advertisements could not be false,
misleading or propose illegal transactions. Virginia Pharmacy, 425 U.S. at 771. The advertisements
should assist the public in making informed economic decisions about pharmaceutical products. Id. at
761-765. The State can regulate the time, place and manner of prescription drug price advertising.
Id. at 771.
55. 425 U.S. at 770.
56. Id. at 761-765. The State argued that price advertising would (I) reduce the image of
pharmacists as skilled professionals, (2) create price competition for products which would induce
pharmacists to sacrifice the elements of providing a professional service, and (3) cause consumers to
price shop, thereby undermining the pharmacist's effort to monitor the drug use of a regular customer.
Id. at 766-770.
57. 433 U.S. 350 (1977). Two other cases decided changes in the rules against attorney
advertising. In the 1975 Supreme Court case of Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975),
the Court ruled that "minimum fee schedules published by local bar associations violated section I of
the Sherman Antitrust Act." Gregory H. Bowers & Otis H. Stephans, Jr., Attorney Advenising and
the First Amendment: the Development and Impact of a Constitutional Standard, 17 MEM. ST. U.L.
REV. 221, 236. This had the effect of promoting competition among lawyers, particularly in the area
of legal fees. Id. at 235-36. In Bigelow v. Virginia, 421 U.S. 809 (1975), the Supreme Court ruled
that "satisfaction of the public interest outweighed the State's interests in regulation." Bowers &
Stephans, at 236.
50.
51.
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relatively inexpensively and that would attract a high volume of clients. 58
To generate a greater volume of clients, the attorneys placed an advertisement in the Arizona Republic59 in which they listed fees for certain
"routine" services. 6O The advertisement clearly violated the Arizona
Disciplinary Rules of Professional Conduct that prohibited lawyers from
publicizing their services. 61 The president of the State Bar filed a
complaint and the Board of Governors of the State Bar recommended that
both Bates and O'Steen be suspended for one weekY The two attorneys
sought and received secondary review of the Board's decision by the
Arizona Supreme Court. 63 In its review, the court rejected the attorney's
claims that the Arizona disciplinary rules violated sections one and two of
the Sherman Act or the First Amendment made applicable to the states
through the Fourteenth Amendment. 64 Bates and O'Steen, determined to
have their case considered in light of Virginia Pharmacy, appealed to the
United States Supreme Court in 1976. 65
In Bates, the Court considered two issues. The first was whether the
Arizona disciplinary rule barring attorney advertising violated sections one
and two of the Sherman Act by limiting competition. 66 On this issue, the
Supreme Court affirmed the Arizona Supreme Court and held that the
appellants' claim was improper because' 'the Sherman Act was not intended
to apply against certain state action.' '67 The second, and more important
issue considered was whether the Arizona disciplinary rule violated the
appellants' First Amendment Rights. 68 In a five-to- four decision, the
Court held that attorney advertising for routine legal services deserves some
First Amendment protection when it "serves individual and societal
interests in assuring informed and reliable decision making. "69 With this
58. Bates, 433 U.S. at 354. Bates and O'Steen considered "routine matters" to include
uncontested divorces, uncontested adoptions, simple personal bankruptcies, and changes of name. [d.
Whether legal services can actually be routine was one of the primary debates of the case.
59. [d. The Arizona Republic is a daily newspaper of general circulation in Phoenix. [d.
60. [d. The routine services that were listed in the advertisement included uncontested divorces,
uncontested adoptions, simple personal bankruptcies, and changes of name. [d.
61. [d. at 355. Disciplinary Rule 2-101 provided that "[a] lawyer shall not publicize himself,
... , as a lawyer through newspaper or magazine advertisements, radio or television announcements,
display advertisements in the city or telephone directories or other means of commercial publicity."
[d. (citing 17A ARIZ. REV. STAT., p. 26 (Supp. 1976».
62. [d. at 356.
63.
64.

[d.
[d. at 356-58. (Justice Holohan's dissent argued that "the case should have been framed

in terms of 'the right of the public as consumers and citizens to know about the activities of the legal
profession.'" [d. at 358. This argument echoed the rationale in Virginia Pharmacy and was adopted
by the majority of the Supreme Court in Bates.)
65.
66.
67.
68.
69.

[d.
[d.
[d.
[d.
[d.

at 353.
at 359 (citing Parker v. Brown, 317 U.S. 341 (1943».
at 353.
at 364. The Court also held: (I) It would not apply the First Amendment overbreadth
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holding, the Court finally abandoned its tradition of prohibiting all attorney
advertising.
Relying on Virginia Pharmacy, the Court rejected each argument
advanced by the Arizona State Bar. The Bar's lead argument was very
traditional: attorney advertising will tarnish the dignified, professional
image of attorneys and erode the client's trust in his or her attorney.70
The Court responded that the connection between attorney advertising and
the erosion of professionalism was tenuous because it presumed that
attorneys must conceal the fact that they actually earn a living by providing
legal services. 71 Next, the Bar argued that it should be able to regulate
attorney advertising because it is inherently misleading. 72 Attorney
advertising, according to the Bar, fails to capture the individualized nature
of legal services, assumes that the consumer knows what their legal needs
are before they visit an attorney, and is an inadequate method for selecting
skilled, professional representation. 73 Although the Court agreed with
aspects of this argument, it stated that (1) attorney advertising is not
misleading if the attorney performs the work requested by the client at the
advertised price;74 (2) the client is able to identify the general category of
needed services from an advertised list;75 and (3) some information about
an attorney is more helpful to a client trying to select an attorney than no
information at all. 76 The State Bar also argued that attorney advertising
would have the adverse effects of "stirring up litigation,' >77 increasing the
cost,78 and reducing the quality79 of legal services. The Court recognized
some merit in these arguments. However, it concluded that they were not
acceptable justifications for the complete suppression of attorney advertising. so

doctrine to professional advertising because this was not a context "susceptible to being crushed by
overbroad regulation." [d. at 381. (2) Bates' and O'Steen's advertisement was not misleading and thus
fell "within the scope of the First Amendment protection." [d. at 381-82.
70. [d. at 368.
71. [d. at 368. The Court also noted that other professionals such as bankers and engineers
regularly advertised their services and were not regarded as undignified. [d. at 369-70.
72. [d. at 372.
73.
74.
75.
76.
77.

[d.
[d.
[d.
[d.
[d.

at 372-73.
at 374.
at 374-75.
at 375. The State Bar's argument was that advertising would increase people's
awareness of their legal options and encourage more people to assert their legal rights. [d.
78. [d. at 377. The Bar argues that the costs of advertising will increase the overall overhead
of providing legal costs and that these costs will be passed on to the client. [d.
79. [d. at 378. The Bar argued that advertising of routine services will encourage attorneys to
provide clients the minimum level of services rather than providing them with the services that they
actually need. [d.
80. [d. at 379.
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Bates did not give attorneys an unqualified privilege to advertise their
services. By limiting the issue to whether attorneys' 'may constitutionally
advertise the prices at which certain routine services will be performed, , '81
the Court avoided addressing problems related to in-person solicitation and
the quality of advertised legal services. 82 The Bar argued that limiting
attorney advertising to "price advertising" would be very difficult to
administer and enforce. 83 However, the Court disregarded this argument
and gave attorneys the benefit of the doubt of being able to regulate
themselves. 84 It noted that in terms of advertising, "[M]ost lawyers will
behave as they always have: They will abide by their solemn oaths to
uphold the integrity and honor of their profession and the legal system.' '85
Consistent with Virginia Pharmacy, the Court also excluded false, deceptive
or misleading advertising from its holding and enabled states to place
reasonable time, place and manner restrictions on attorney advertisements. 86 . Finally, the Court recognized that advertising on the electronic
media would eventually demand special attention, but declined to address
the issue. 87
Bates was a controversial case. Justice Blackman only commanded a
five-to-four majority. Dissenting arguments were similar to those advanced
by the State Bar of Arizona and included the "slippery slope" warnings of
Justice Rehnquist. 88
However, the decision resulted in significant,
immediate changes in the legal community. Within one month of the
decision, the American Bar Association proposed revisions to the Code of
Professional Responsibility to bring it into compliance with Bates. 89 After
six months, the number of legal clinics tripled and after one year, three
percent of American lawyers were advertising. 90 The Bates decision also
paved the way for architect, accountant, dentist, and doctor advertising. 91

Id. at 367-68.
Id. at 366.
83. Id. at 379.
84. Id.
85. Id.
86. Id. at 383-84.
87. Id. at 384.
88. Id. at 405. Justice Rehnquist stated that "[O]nce the Court took the first step down the
'slippery slope' in Virginia Pharmacy, ... the possibility of understandable and workable differentiations between protected speech and unprotected speech in the field of advertising largely evaporated."
Id. (Rehnquist, J., dissenting).
.
89. Bowers & Stephans, supra note 57, at 246.
90. Id. at 261.
91. Id. at 262.
81.

82.
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B. Logging-off: The Supreme Court Prohibits In-person Solicitation
If an analogy could be drawn between Bates and "logging on" to a
computer, then a similar analogy should be drawn between Ohralik v. Ohio
State Bar Ass 'n 92 and "logging off." Ohralik, decided one year after
Bates, addressed whether attorney in-person solicitation enjoyed any of the
protections awarded to commercial speech. 93 In a unanimous decision, the
Ohralik Court declined to extend the First Amendment protections granted
to attorney advertising in Bates to attorney in-person solicitation. 94 . Even
though the Ohralik Court acknowledged that attorney solicitation offers
some of the same benefits as commercial advertising (i.e., informing
persons of an attorney's availability and of their legal rights), it imposed a
categorical ban on in-person attorney solicitation conducted for any type of
pecuniary gain. 95 While some commentators argue that Ohralik is an
aberration from all the other professional commercial speech decisions and
undermines legal professionalism,96 others argue that the facts in Ohralik
present a case of pure ambulance chasing and as such, represent the proper
outer limit for the Bates decision. 97
In Ohralik, a licensed Ohio attorney learned from an unrelated third
party that an acquaintance had been injured in an automobile accident. 98
Both the acquaintance and her passenger had been hospitalized after being
hit by an uninsured motorist. 99 Ohralik made repeated visits to the
hospital to enroll the injured driver as a c1ient. 1°O During one of these
visits, Ohralik carried a tape recorder concealed under his coat. 101
Ohralik explained Ohio's guest statute, the consequences of being hit by an
uninsured motorist, and how the uninsured-motorist clause of the injured
driver's insurance policy would provide $12,500 for both the driver and the

92. 436 u.s. 447 (1978).
93. Id. at 454. This issued had been left unanswered by the Bates Court.
94. Id. at 459.
95. Evan Levy, Note, Edenfield v. Fane: In-Person Solicitation by Professionals Revisited- What Makes Lawyers Different? 58 ALB. L. REV. 261, 277 (1994). On the same day Ohralik was
decided, the Court decided In re Primus, 436 U.S. 412 (1978). In Primus, the Court held that a letter
sent to a prospective litigant by an attorney working for the American Civil Liberties Union was not
solicitation. Id. at 439. The Court reasoned that the solicitation was engaged in by a non-profit
organization that was not seeking a pecuniary gain. Id. at 422. The Court also reasoned that the ACLU
"engages in litigation as a vehicle for effective political expression and association ... ," and therefore
is protected by the First Amendment. Id. at 431.
96. Levy, supra note 95, at 264.
97. Brian G. Gilpin, Note, Attorney Advenising and Solicitation on the Internet: Complying
with Ethics Regulations and Netiquette, 13 J. MARSHALL 1. COMPUTER & INFO. L. 697, 705 (1995).
98. Ohralik, 436 U.S: at 449.
99. Id.
100. Id. at 450.
101. Id.
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passenger. 102 Ohralik made a similar visit to the home of the injured
passenger. 103 Eventually, Ohralik obtained a contract to represent the
injured driver lO4 ' and a verbal agreement to represent the injured passenger l05 in a claim on the driver's uninsured motorist policy. The terms
provided that Ohralik would receive one-third of any recovery obtained. 106 Soon after agreeing to allow Ohralik to represent them, both
parties discharged the attorney and filed complaints with the Geauga County
Bar Association. 107 Ohralik attempted to recover his estimated contingency
fees by filing a breach of contract claim against each of them. 108 Meanwhile, the Board of Commissioners on Grievances and Discipline of the
Supreme Court of Ohio reviewed the case and determined that Ohralik had
violated the Disciplinary Rules of the Ohio Code of Professional Responsibility.l09 The Ohio Supreme Court agreed with the Board's findings and
increased the Board's sanction of a public reprimand to indefinite suspension."° The court rejected Ohralik's argument that his conduct was
protected under the First and Fourteenth Amendments because the State
failed to show that his behavior caused specific and actual harm. III
Ohralik appealed to the U.S. Supreme Court and certiorari was granted
to consider the issue of whether a state may constitutionally discipline an
attorney for in-person solicitation of clients for "pecuniary gain, under
circumstances likely to pose dangers that the State has a right to prevent. "1l2 In a unanimous decision, the Court concluded that States may
constitutionally discipline an attorney for in-person solicitation. 113 More
importantly, the Court declined to extend the First Amendment protection
granted to attorney advertising in Bates to in-person attorney solicitation." 4 The Court held that (1) in-person solicitation is significantly
different from advertising of routine legal services, and that (2) states have

102.
103.
104.
105.
106.
107.
108.

/d.
/d.
Id.
Id.
Id.
/d.
Id.

Ill.
112.
113.
114.

Id.
[d. at 447.
[d. at 459.
Id.

at 451.
at 450.
at 451.
at 450-51.
at 451-52.
Ohralik actually recovered $4,166.66 from Carol. Id. at n.6. His suit against Wanda
for $2,466.66 was dismissed after the decision of the Supreme Court of Ohio was filed. Id. at n.7.
109. [d. at 453. The Board found Ohralik violated Disciplinary Rules 2-103 (A) and 2-104 (A).
Id. Disciplinary rule 2-103(A) provided: "A lawyer shall not recommend employment, as a private
practitioner, of himself, his partner, or associate to a non-lawyer who has not sought his advice
regarding employment of a lawyer."
110. Ohralik, 436 U.S. at 453.
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a stronger interest in prohibiting pressure-laden, in-person solicitation than
they do in prohibiting passive advertising of legal services. 115
Ohralik argued that in-person solicitation is not significantly different
Solicitation and advertising are both
from attorney advertising. 116
vehicles for informing potential clients about the availability of an attorney's
services and about the client's legal rights. 1I7 The Court agreed that
solicitation can perform an informative function. 118 However, it adopted
the traditional view of solicitation as "inconsistent with the profession's
ideal of the attorney-client relationship and as posing a significant potential
for harm to the prospective client.':1l9 Unlike public advertisements,
which are passive in conveying information about attorney availability,
solicitation pressures the recipient to make an immediate, uninformed
decision about representation without time for comparison or reflection. 120
"Solicited" clients are discouraged from comparing the "availability,
nature and prices" of other legal providers. 121 In addition, the Court
characterized solicitation as one-sided. '22 It affords attorneys, trained in
persuasion, with an opportunity to manipulate and exert undue influence
over unwary lay persons. 123 At the same time, in-person attorney
solicitation prevents the Bar from intervening or counter-educating the
individual about their rights. 124 The Court emphasized that Ohio's
Disciplinary Rule did not prevent Ohralik from informing the potential
client of her legal rights. 125 Instead, the Court reasoned that the rule
merely prevented Ohralik from using legal information as "bait" to secure
representation of her claim. 126
Ohralik argued that in-person solicitation should not be regulated
unless the State can demonstrate actual harm resulted from the solicitation. 127 The Court disagreed, deciding that no actual harm needs to be
found in order for the State to regulate in-person solicitation. 128 States
have a strong interest in protecting consumers and therefore can take

115.
116.
117.
118.
119.

[d. at 455.
[d.
[d.
[d. at 457.

123.
124.
125.
126.
127.

[d.
[d.
[d. at 458.
[d.
[d. at 467-468. The Supreme Court of Ohio did not find that Ohralik's solicitation caused

[d. at 454. Note that in Bates, the Court rejected the traditional view that attorney
advertising was inconsistent with the profession's image of attorneys.
120. [d. at 457.
121. [d. at 457-58.
122. [d. at 457.

any actual harm; however, it found Ohralik guilty of general misconduct under the Ohio Disciplinary
Rules. [d.
128. [d. at 468.
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"prophylactic" measures to prevent harm before it occurs. 129 According
to the Court, State solicitation regulations are preventative because they
"reduce the likelihood of overreaching and the exertion of undue influence
on lay persons, . . . protect the privacy of individuals, and . . . avoid
situations where the lawyer's exercise of judgment on behalf of the client
will be clouded by his own pecuniary self-interest. "130 The Court also
noted that States need not show that actual harm resulted from in-person
attorney solicitation because they have a significant interest in maintaining
high standards for licensed attorneys. 131 Attorneys play an essential role
in the administration of justice and are viewed as "officers of the
courts. "132 Solicitation, according to the Court, reduces the public image
of attorneys because, more often than not, solicitation results in injury to
the solicited. 133 Finally, the Court determined that requiring States to
demonstrate actual harm in order to prevent solicitation would be inefficient. 134 Solicitation is usually done in private, and unlike the attorney
advertising, is not subject to public scrutiny. 135 Because there are
generally no witnesses to in-person solicitation, the Court reasoned that it
would be very difficult for States to prevent the harm of attorney solicitation without having the ability to develop prophylactic rules. In other
words, without State regulations, in-person attorney solicitation "would be
virtually immune to effective oversight and regulation by the State or by the
legal profession," which is contrary to the State's interest of maintaining
high standards for their attorneys. 136
Ohralik is an important case for several reasons. First, it was a
unanimous decision. Eight justices agreed that Ohralik represented the
outer limits to which they would extend First Amendment protection of
commercial speech by professionals. 137 Second, it is the only case from
the 1976 case of Virginia Pharmacy138 to the 1994 case of Ibanez v.
Florida Department of Business & Professional Regulaiion 139 to declare
an aspect of professional speech outside the protection of the First Amendment. l40 Third, in Ohralik the Court resurrected the traditional notion of

129.
130.
131.
132.
133.
134.
135.

[d. at 464.
[d. at 461.
[d. at 460.
[d. (citing Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 (1975)).

[d. at 466.
[d.
[d.
[d. at 466-67.

136.
137. Justice Brennan took no part in the consideration or the decision of the case.
138. 425 U.S. 748 (1976).
139. 114 S. Ct. 2084, 2088-2092 (I 994)(holding that the Florida State Bar's decision to censure
an attorney's advertisement, which truthfully listed that she was also a Certified Public Accountant and
a Certified Financial Planner, was incompatible with the First Amendment).
140. Levy, supra note 95, at 276.
o
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maintaining attorney professionalism to justify the prohibition of in-person
solicitation. 141 Finally, the Court sustained Ohio's Disciplinary Rules
against in-person attorney solicitation even though it was unable to identify
actual harm to either the injured driver or passenger. 142 The final
distinction is significant because it demonstrates the Court's low tolerance
for attorney solicitation that is motivated by pecuniary gain.
C. Operating Manual: The Four-Part Test of Commercial Speech

Central Hudson Gas & Electric Corp. v. Public Service Commission
of New York had a significant impact on all subsequent attorney advertising
cases even though it was not directly related to professional or attorney
advertising. 143 In Central Hudson, the Court announced a four-part test
for determining whether State restrictions on commercial speech offended
the First Amendment as applied through the Fourteenth Amendment. 144
The Central Hudson test now serves as the Court's operating manual for
balancing the rights afforded to commercial speech under the First
Amendment with the substantial interests asserted by States for regulating
advertising.
During the 1973 fuel shortage, the New York Public Service
Commission (the "Commission") ordered all electric utility companies in
the state of New York to stop promoting electricity use. 145 Once the
shortage ended, Central Hudson Gas & Electric Corporation ("Central
Hudson") opposed continuation of the promotional advertising ban. 146
The Commission maintained that promotional advertising was "contrary to
the national policy of conserving energy" and elected to continue the
ban. 147 Central Hudson challenged the Commission's decision in state
court, arguing that the ban was a restraint on commercial speech and in
violation of the First and Fourteenth Amendments. 148 The trial court,
intermediate court, and New York Court of Appeals each upheld the
Commission's ban on promotional advertising. 149 The courts concluded
that the government's interest in conserving energy outweighed the limited

141. See Bates. 436 U.S. at 454.
142. [d. at 466.
143. 447 U.S. 557 (1980).
144. Justice James P. Wallace & M.R. Yogi McKelvey, Regulating Attorney Advertising, 18
TEX. TECH. L. REV. 761, 768 (1987).
145. Central Hudson, 447.U.S. 557, 558.
146. [d. at 559.
147. [d. The Commission distinguished promotional advenising from institutional and
informational advenising. Informational advenising that was not designed to promote sales and
encouraged" 'shifts of consumption' from peak demand times to periods of low electricity demand"
was permitted. [d. at 559-60. At issue in this case was promotional advenising by utilities.
148. [d. at 560.
149. [d. at 560-61.
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rights of commercial speech. 150 In 1979, Central Hudson appealed to the
Supreme Court on the issue of whether the Commission's ban on promotional advertising by an electric utility company violated the First and
Fourteenth Amendments. lSI
The Court began its analysis by reexamining previous cases that
discussed the protections and limitations placed by the First Amendment on
commercial speech. 152 It reiterated that commercial speech enjoys less
protection than other forms of constitutionally protected expression and that
restraints on it are subject to an intermediate level of scrutiny. 153 The
Court also stated that protection available to commercial speech "turns on
the nature both of the expression and of the governmental interests served
by its regulation. "154 As a means of balancing the limited rights of
commercial expression against substantial government interests, the Court
devised a four-part test. 155 Under the test, the Court examined the
commercial speech to determine if it was protected by the First Amendment. 156 To be protected under the First Amendment, the speech must not
be illegal or misleading. 157 States may ban commercial speech, if it is
"more likely to deceive the public than to inform it. "158 Next, the Court
decided whether the interest asserted by the state was substantial. 159
OhraUk demonstrated that states have a substantial interest in regulating inperson attorney solicitations. l60 However, the Court did not extend
protection to regulations that are too paternalistic or that unreasonably
prohibit the public from obtaining truthful information. 161 If the Court
reached an affirmative answer on the first two questions, it then asked
whether the state regulation prohibiting commercial speech directly
advanced the asserted state interest. 162 The total prohibition of nonmisleading advertising that promotes.a lawful activity does not further a state's
interest in "preserving the dignity of a profession, preventing potentially
misleading advertising, protecting the administration of justice, or

150. [d. al 561 (summarizing the holding of the New York Court of Appeals in Consolidated
Edison Co. v. Public Service Comm'n, 47 N.Y. 2d 94,110 (1979)).
151. [d. at 558.
152. [d. at 561-66.
153. [d. at 563 (citing Ohralik, 436 U.S. at 456-57).
154.
155.
156.
157.
158.

[d.
[d. at 566.
[d.
[d.

[d. at 563; see also Friedman v. Rogers, 440 U.S. 1, 15-16 (1979); Ohralik, 436 U.S. at

464-65.
159.
160.
161.
162.

Central Hudson, 447 U.S. at 566.
Ohralik, 436 U.S. at 560.
See Bates v. State Bar of Az., 433 U.S. 350 (1977).
Central Hudson, 447 U.S. at 566.
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protecting the quality .of legal services rendered." 163 Finally, the Court
decided whether the regulation was more "extensive than [ ] necessary to
serve" the asserted state interest. l64 The Court. did not conduct an
overbreadth or least-restrictive-means analysis. 165 Instead, the Court
asked whether a more limited form ofthe regulation could adequately serve
the state's substantial interest without impinging on the protections granted
to commercial speech by the First Amendment. 166
When the Court applied the four-part test to the Commission's ban on
promotional advertising of electricity, the ban failed to meet the third and
fourth parts of the test. 167 The first part was met because the Court found
that the promotional advertising at issue was not misleading or illegal. 168
Thus, it was protected by the First Amendment as applied to New York
through the Fourteenth Amendment. 169 The Court found that the Commission, acting on behalf of the State of New York, had a substantial
interest in regulating utility company advertising thus, satisfying the second
part of the test. The State advanced two interests in Central Hudson: to
conserve energy and to ensure fair and efficient rates for all consumers. 170
Both of these interests would be adversely affected by allowing Central
Hudson to promote the consumption of electricity. 171 Despite its substantial interests, the Commission's argument for its ban on promotional
advertising faltered when the Court applied the third part of the test. 172
According to the Court, the link between the ban on promotional advertising and rate increases was tenuous at best. 173 "[T]he Commission's
laudable concern over the equity and efficiency of appellant's rates does not
provide a constitutionally adequate reason for restricting protected

163. Wallace & McKelvey, supra note 144, at 777 (citing Zauderer v. Office of Disciplinary
Counsel, 471 U.S. 626,647-49 (1985); Bates, 433 U.S. at 372, 378-79).
164. Central Hudson, 447 U.S. at 566.
165. Wallace, supra note 144, at 777 (discussing Central Hudson, 447 U.S. at 565, n.8).
166. Central Hudson, 447 U.S. at 570.
167. [d. at 569-71.
168. [d. at 566.
169. [d. The Commission also argued, that Central Hudson was a monopoly. [d. at 566.
Advertising in a non-competitive market does not improve the decision making ability of the consumer
and therefore is of no value. [d. To this argument, the Court concluded that "[e]ven in monopoly
markets, the suppression of advertising reduces the information available for consumer decisions and
thereby defeats the purpose of the First Amendment." [d. at 567.
170. [d. at 568-69. Utilities argued that if they could promote electricity use during periods of
low demand, they could improve their generating capacity. [d. However, the Commission argued that
by promoting utility usage during off peak hours, utilities would also increase demand during peak time.
[d. If peak demand increased without a simultaneous increase in marginal costs, current utility rates
would not cover the expansion of production. [d. Eventually an increase in consumer rates would have
been required. [d.
171. [d.
172. [d. at 569.
173. [d.
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speech. "174 However, the Court did find a direct link between trying to
conserve energy and promotional advertising by Central Hudson. 175
Thus, the Court applied the fourth part of the test to determine whether the
Commission's ban on commercial advertising was "more extensive than
necessary" to advance the State's substantial interest in conserving
energy. 176 On this issue, the Court found that the Commission's ban was
excessive. 177 Even though the Court recognized that energy conservation
was important, the Commission failed to show the Court how a more
limited version of the regulation would be ineffective. 178 The Court also
found that the Commission's complete ban on advertising had the perverse
effect of preventing Central Hudson from informing consumers about its
energy saving products. 179
Central Hudson was an eight-to-one decision with only Justice
Rehnquist dissenting. ISO Justice Rehnquist argued that the Court's holding
was contrary to the national policy of conserving energy. 181 He also
criticized the Court's analysis on three grounds. First, Justice Rehnquist
noted that the Court failed to relegate commercial speech to its proper
subordinate position behind political speech. l82 Since the Court's decision
in Virginia Pharmacy, 183 Rehnquist had consistently held that commercial
speech should not enjoy the same level of protection as traditional political
speech. l84 Accordingly, Justice Rehnquist would have concluded that it was
constitutionally permissible for the State of New York to adopt advertising
regulations that were in the best interests of its citizens. 185 Second,
Justice Rehnquist argued that Central Hudson was a state-created monopoly
that was subject to extensive state regulations. 186 Finally, Justice RehnQuist argued that the Court "improperly substitute[d] its own judgment for

174.
175.
176.
177.
178.

[d.
[d.
[d. at 569-70.
[d. at 570-71.
[d. at 571. In Section IV of the opinion, the Court clarified that it was not attempting to
discourage energy conservation with its holding. [d.
179. [d. at 570.

180. Three concurring opinions were filed. Justice Blackmun argued that the four-part test
should extend to time, place and manner restrictions to "provide ladequate protection for truthful,
nonmisleading, noncoercive commercial speech." [d. at 573, 575-76 (Blackman, J., concurring).
Justice Stevens noted that the two definitions the Court used for "commercial speech" were inadequate
because one was too broad and the other too narrow. [d. at 579 (Stevens, J., concurring). Justice
Brennan joined in the opinions of Justices Blackmun and Stevens. [d. at 573-83 (Blackman, J.,
concurring, & Stevens, 1., concurring).
181. [d. at 583 (Rehnquist, J., dissenting).
182. [d. at 589 (Rehnquist, 1., dissenting).
183. 425 U.S. 748 (1976).
184. Central Hudson, 447 U.S. at 598 (Rehnquist, J., dissenting).
185. [d. at 594 (Rehnquist, J., dissenting).
186. [d. at 585 (Rehnquist, J., dissenting).
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that of the State" when it decided that the regulation was more extensive
than necessary.'87 Despite these criticisms, the test promulgated in
Central Hudson has become the Court's primary operating manual in
deciding commercial speech cases, including attorney advertising cases.
In re R.M.J., 188 decided two years after Central Hudson, was the
first case where the Court applied the four-part commercial speech test to
attorney advertising. In a unanimous decision, the Court held that three of
Missouri's restrictions on attorney advertising could not be sustained
because they violated the fourth part of the Central Hudson test (i.e., they
were more extensive than reasonably necessary to further the States's
interest in regulating potentially misleading commercial speech). 189 In re
R.M.J. was important to the progression of attorney advertising cases
because it refined the scope of the state's right to regulate advertising that
is "inherently misleading" or has proven to be misleading in practice. 190
In R.M.J., a young, sole practitioner moved to St. Louis and opened
a law practice. 191 To announce the opening of his practice, he mailed
professional announcement cards to a select group of people and placed
advertisements in several local newspapers and in the yellow pages. 192
The advertisements stated that he was licensed to practice in Missouri and
Illinois and that he was "Admitted to Practice Before THE UNITED
STATES SUPREME COURT.,,193 The attorney's advertisements also
listed twenty-three areas of practice in which he was qualified to practice. l94
In November of 1979, the Advisory Committee of the Supreme Court
of Missouri 195 filed an information against the attorney for violating Rule
4 of the Missouri Supreme Court. 196 Rule 4 was a set of ethical rules
passed by the Missouri Supreme Court shortly after the United States
Supreme Court announced its decision in Bates. 197 The State claimed that
Rule 4 represented a way to reach a balance between complete prohibition
and unlimited attorney advertising. 198 The pertinent parts of Rule 4 stated

187.

[d. at 584 (Rehnquist, 1., dissenting).

188.

455 U.S. 191 (1982).

189.
190.
191.
192.
193.

[d. at 206-07.
[d. at 207.
[d. at 196.
[d.

[d. at 197. The anorney had been admined to both the Missouri and the Illinois Bars. Id.

at 196.
Id. at 197 n.8.
195. "The Advisory Comminee is a standing comminee of the Supreme Court of Missouri and
is responsible for prosecuting disciplinary proceedings and for giving formal and informal opinions on
the Canons of Professional Responsibility." Id. at 194 n.5.
196. Id. at 197-98.
197. Id. at 193.
194.

198.

[d.
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that (1) "a lawyer may 'publish. . . in newspapers, periodicals and the
yellow pages of "telephone directories' 10 categories of information," 199
(2) a lawyer may only advertise the areas of law in which he or she
practices by using "one of three general descriptive terms" or by using
"one or more of a list of 23 areas of practice" that are specifically found
in the rule,2°O and (3) a lawyer can only send "dignified" professional
announcement cards to "lawyers, clients, former clients, personal friends,
and relatives. "201 The Committee's information specifically alleged that
the attorney listed areas of practice not specified in Rule 4 or deviated from
the specific language of Rule 4,202 listed the courts where he was admitted
to practice,203 failed to include a disclaimer of certification,204 and
mailed announcement cards "to persons other than lawyers, clients, former
clients, personal friends, and relatives.,,205 Relying on Bates, the attorney claimed that the restrictions in Rule 4 were a violation of his First and
Fourteenth Amendment rights. 206 The Supreme Court of Missouri upheld
the constitutionality of Rule 4, and the attorney appealed the case to the
U.S. Supreme Court in 1982. 207
The Court began its analysis by clarifying that Bates did not prohibit
states from regulating attorney advertising.208 Because advertising by
attorneys poses a special risk of deception, the Court recognized that it was
within the power of the Missouri State Bar to correct any misleading
information. 209 When the Court applied the Central Hudson test to
Missouri's Rule 4, it found that the regulation was more extensive than

199.

[d. at 194. See text and footnote 3 on page 194 for a list of the 10 pennissible categories

of infonnation.
200. [d. at 195. See footnote 6 on page 195 for a listing of the types of law that a lawyer could
list in an advertisement. According to Rule 4, an attorney could not deviate from the precise wording
stated in the Rule. [d. at 195-96 n.6. In addition, an attorney could not advertise that his practice was
limited and was required to include a disclaimer if the advertisement denoted a specific area of practice
included in Rule 4.
201. [d. at 196.
202. [d. at 198. Only four of the areas of practice listed by the attorney confonned to the
language in Rule 4. [d. at 197 n.8. Eleven of the areas deviated from the exact language in Rule 4 and
eight of the practice areas listed by the attorney were not listed in any fonn in Rule 4. [d. The areas
not in Rule 4 included "contract," "aviation," "securities-bonds," "pension & profit sharing plans,"
"zoning & land use," "entertainment/sports," "food, drug & cosmetic," and "communication." [d.
203. [d. at 198.
204. [d. The attorney conceded that he failed to include the disclaimer in his advertisements;
thus, this was not an issue at trial. [d.
205.
206.
207.
208.
209.

[d.
[d.
[d.
[d. at 199.
[d. at 200-01 (explaining that professional advertising has the potential of deceiving the

public because the general public lacks the sophistication concerning legal services to detennine when
infonnation is false).
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necessary to prevent misleading attorney advertising. 210 First, even
though the Court found some of the language in appellant's advertisements
in "bad taste,' '211 it noted that nothing in the record indicated that
appellant's advertisements were misleading. 212 Therefore, under the
Central Hudson test, the appellant's advertisements were protected by the
First Amendment. 213 Second, the Advisory Committee failed to show a
substantial State interest for restricting the areas of practice an attorney
could list in an advertisement to those specifically listed in Rule 4, or for
prohibiting attorneys fFom including the jurisdictions in which they are
licensed to practice. 214
Regarding the restriCtions to whom an attorney could mail professional
announcements, the Advisory Committee asserted that it had an interest in
supervising potentially deceptive attorney mailings. 215 The Committee
argued that mailings were inherently more difficult to supervise than public
advertisements and therefore warranted preventative regulation. 216
However, when the Court applied part three of the Central Hudson test, it
did not find the restriction directly linked to the inability to supervise. 217
More importantly, the Court found that the restrictions were more extensive
than necessary to advance the State's interest and therefore, could not be
upheld. 218 In conclusion, the Court held that States have a right to regulate
attorney advertising that may be misleading or illegal under the First and
Fourteenth Amendment. 219 Such regulations must not be more extensive
than reasonably necessary to further a substantial State interest. 220

D. Advanced Applications: Distinguishing Written Commercial Speech
Though the Supreme Court was slow to initiate protection of commercial speech, printed forms of advertisement came to enjoy increasing
protection under the First Amendment rather rapidly. 221 The Court never

210. [d. at 205-07.
211. [d. at 205 (referring to the appellant's assertion that he was "Admitted to Practice Before:
THE UNITED STATES SUPREME COURT"). The Court was troubled by this listing, which was
in large capital letters. [d. The Court dismissed it, however, because the emphasis was on a "relatively
uninformative fact" and because there was no finding by the Missouri Supreme Court that it was
misleading to the general public. [d.
212. [d. at 205-06.
213. [d. at 206-07.
214. [d. at 205.
215. [d. at 206.
216. [d.
217. [d.
218. [d.
219. [d. at 207.
220. [d. at 202.
221. See John Weber, Shapero v. Kentucky Bar Association: United States Supreme Coun Gives
First Amendment Protection To Ambulance Chasing Through The Mail, 26 CAL. W.L. REV. 201,207
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distinguished among the variety of possible forms of written advertising. 222 In fact, the Court opened new frontiers for attorney advertising
as it analogized newspaper and telephone directory advertisements and
applied the Central Hudson test to treat mailed announcement cards the
same as other forms of print advertising. 223
In Zauderer v. Office of Disciplinary Counsel, the Supreme Court
considered the constitutionality of targeted attorney advertising. 224 In
Zauderer, disciplinary proceedings were instituted against an Ohio attorney
who solicited business through newspaper advertisements targeting women
injured through using the Oalkon Shield birth-control device and defendants
in drunken driving cases. 225 The advertisements offered representation on
a contingent fee basis, and a refund if the defendant in the OWl case was
convicted. 226 Applying Bates and the Central Hudson test, the Court
upheld the attorney's right to target specific groups with non-deceptive
advertisements. 227 This right extended to include accompanying illustrations, such as those of the Oalkon Shield. 228 The Court reasoned that the
printed advertisements presented less risk of overreaching and undue
influence than in-person solicitation. 229 On the matters of truthfulness and
cost of regulation, the state argued that a prophylactic rule was justified by
the difficulty and expense of determining the accuracy of claims made on
a case-by-case basis. 230 In turning aside this argument, the Court determined that the prohibition was not justified because "the free flow of
commercial information is valuable enough to justify imposing on would-be
regulators the costs of distinguishing the truthful from the false, the helpful
from the misleading, and the harmless from the harmful. "231 The Court
specifically declined to address whether a prophylactic rule is ever
permissible. 232 However, the Court noted a "material difference [ ]
between disclosure requirements and outright prohibitions on speech."233
Though the Court reiterated prior holdings that a compulsion to speak may

(1989-90).
222. Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 473 (1985).
223. Id. at 473 (citing Bates v. State Bar of Az., 433 U.S. 350, 372 n.26 (1988) (addressing
newspaper advertisements); In re R.M.I., 455 U.S. 191 (1982) (addressing mailed announcement
cards)).
224. 471 U.S. 626 (1985).
225. ld. at 629-30.
226. ld. at 629-31.
227. ld. at 647.
228. ld.
229. ld. at 642.
230. ld. at 645-46.
231. ld. at 646.
232. ld. at 644.
233. ld. at 650.
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violate the First Amendment,234 it found that requiring an attorney to
include factual information about the terms and conditions of the offered
services is not violative. 235 The Court therefore held that disciplinary
action was sustainable with respect to the advertised contingent-fee basis
because it was misleading in its failure to disclose potential costs that
unsuccessful litigants might face. 236 Citing prior decisions, the Court
reiterated its position that disclosure and disclaimer requirements are less
restrictive means of dissipating the possibility of deception than are flat
prohibitions. 237 The Court added a caveat that unjustified or unduly
burdensome disclosure requirements might not be permissible if their
application chilled protected commercial speech. 238 In none of these cases
has the Court addressed how commercial speech might be chilled by such
requirements. 239
While the Court continued to categorize written forms of advertising
as constitutionally indistinguishable, it had demonstrated a distinct line
differentiating advertising from solicitation. 24O However, in Shapero v.
Kentucky Bar Association this distinction fell by the wayside in the
incremental expansion of permissible tactics for attorney advertising. 241
Prior to Shapero state and federal courts were split on whether the First
Amendment protected targeted, direct-mail solicitation. 242 Shapero is
notable for the Court's failure to apply the distinction between attorney
advertising and solicitation of potential clients by extending constitutional
protection to targeted attorney solicitation letters. 243 The Court resolved
this split of authority in Shapero by declining an opportunity to distinguish
direct-mail solicitation from the uniform treatment of the Central Hudson
test. 244 The Court found that a Kentucky Supreme Court rule prohibiting
234. Id.
235. Id. at 651-53.
236. Id. at 651-52.
237. Id. at 651 (citing In re R.M.J., 455 U.S. 191,201 (1982); Central Hudson Gas & Elec.
Corp. v. Public Servo Comm'n of N.Y., 447 U.S. 557,565 (1980); Bates v. State Barof Az., 433 U.S.
350,384 (1977); Virginia State Bd. ofPhannacy V. Virginia Citizens Consumer Council, 425 U.S. 748,
772 (1976).
238. Zauderer, 471 U.S. at 651.
239. See John T. Balantine, Jr., After Shapero v. Kentucky Bar Association: Much Remains
Unresolved About The Allowable Limits OfRestrictions On Attorney Advenising, 61 U. COLO. L. REV.
115, 129-30 (1989).
240. Weber, supra note 221, at 206-10.
241. Shapero, 486 U .S.466 (1987); see Ralph J. Mauro, Constitutional Regulation of' 'Targeted
Direct-Mail Solicitation" By Attorneys After Shapero-A Proposed Rule Of Conduct, 34 VILL. L. REV.
281, 314 (1989). A generalization may be made that advertising has traditionally been pennined while
solicitation has not, some view these labels as only artificial tenns that are unworkable in the context
of targeted direct-mail because it possesses attributes of both. Id. at 314-15.
242. See Jeffrey S. Kinsler, Targeted, Direct-Mail Solicitations: Shapero v. Kentucky Bar
Association Under Attack, 25 Loy. U. CHI. L.J. I, 15 (1993).
243. Weber, supra note 221, at 201-02.
244. Shapero, 486 U.S. at 473. The defendants argued that the blanket ban on attorney direct-
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targeted, direct-mail solicitation by attorneys violated the First and
Fourteenth Amendments. 245
In 1985, Shapero applied to the Kentucky Attorneys Advertising
Commission for pre-approval of a letter that he wanted to mail to potential
clients facing foreclosure suits. 246 The proposed letter noted that those
facing foreclosure on their homes might benefit from the protection of
federal credit laws. 247 Shapero provided his phone number in the letter
for recipients to obtain "free" information on how to keep their
homes. 248 Finally, Shapero urged the potential clients to call him and
gave assurance that they might be surprised by how much he could help
them. 249
Even though the Advertising Commission did not find the letter to be
false or misleading, it denied Shapero's application. 250 The Commission
reluctantly based its denial on a Kentucky Supreme Court rule that the
Commission was obliged to follow, even though it viewed the rule as a
violation of the First Amendment.25 I The rule prohibited mailing "written advertisements 'precipitated by a specific event ... ' relat[ed] to the
addressee ... as distinct from the general public. "252 Because Shapero's
letter specifically targeted persons facing foreclosure, and not the public in
general, it fell within the prohibition of the Kentucky rule. 253 Following
the Commission's denial, Shapero petitioned the Ethics Committee of the
Kentucky State Bar for an advisory opinion regarding the validity of the
rule. 254 The Ethics Committee also found that the proposed letter was
neither false nor misleading. 255 However, it denied Shapero's petition. 256 In doing so, the Committee noted that the Kentucky rule prohibit-

mail solicitation letters was permissible because the potential for abuse was analogous to that of face-toface solicitation. Id. at 475.
245. Id. at 478-80.
246. Id. at 469.
247. Id. The proposed letter read:
It has come to my attention that your home is being foreclosed on. If this is true, you may
be about to lose your home. Federal law may allow you to keep your home by ORDERING
your creditor [sic] to STOP and give you more time to pay them.
You may call my office anytime from 8:30 a.m. to 5:00 p.m. for FREE information on
how you can keep your home.
Call NOW, don't wait. It may surprise you what I may be able to do for you. Just call
and tell me that you got this letter. Remember it is FREE, there is NO charge for calling.
Id.
248. Id.
249. Id.
250. Id.
251. Id. at 469-70.
252. Id. (quoting Ky. Sup. Ct. R. 3.135(5)(b)(i) (1988)).
253. [d. at 469-70.
254. Id. at 470.
255. Id.
256. Id.
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ing such advertisement was consistent with Rule 7.3 of the Model Rules of
Professional Conduct promulgated by the American Bar Association. 257
After reviewing the Ethics Committee's advisory opinion, the Kentucky
Supreme Court upheld the denial of Shapero's application to send the
proposed letter. 258 The Kentucky Supreme Court, without explanation,
also deleted the prior rule, under which Shapero's request was denied, and
replaced it with the similar ABA rule. 259
The United States Supreme Court granted certiorari to determine
whether a blanket rule is a constitutional violation where it prohibits
lawyers from using targeted, direct-mail solicitation' 'without a particularized finding that the solicitation is false or misleading. "260 In striking
down the Kentucky regulation, Justice Brennan delivered the opinion for the
Court. First, he noted that attorney advertising falls within the category of
constitutionally protected commercial speech, reiterating the Court's prior
rulings in Central Hudson, and In re R.M.J. 261 According to Justice
Brennan, the lower court denied approval of Shapero's proposed letter
solely because it targeted a select group of "persons . . . known to need
[the specific] legal services offered," rather than addressing it to the
general public. 262 This was error because "unless the advertiser is inept,
the latter group would include members of the former.' '263 Justice
Brennan reasoned that the purpose of advertising to the general public is to
reach those persons who may need the services offered (i.e., the narrower

257.

Id. The Kenrucky Rule provided:

A written advertisement may be sent or delivered to an individual addressee only if that

addressee is one of a class of persons, other than family, to whom it is also sent or delivered
at or about the same time, and only if it is not prompted or precipitated by a specific event
or occurrence involving or relating to the addressee or addresses as distinct from the general
public.
Id. at 471 n.2 (citing Ky. Sup. Ct. R. 3. 135(5)(b)(i) (1988».
Rule 7.3 of the Model Rules of Professional Conduct provided:
A lawyer may not solicit professional employment from a prospective client with whom
the lawyer has no family or prior professional relationship, by mail, in-person or otherwise,
when a significant motive for the lawyer's doing so is the lawyer's pecuniary gain. The term
'solicit' includes contact in person, by telephone or telegraph, by letter or other writing, or
by other communication directed to a specific recipient, but does not include letters addressed
or advertising circulars distributed generally to persons not known to need legal services of
the kind provided by the lawyer in a particular matter, but who are so siruated that they
might in general find such services useful.
Id. at 470-71 (quoting MODEL RULES OF PROFESStONAL CONDuer Rule 7.3 (1984».
258. Id.
259. Id. at 470.
260. Id. at 471.
261. Id. at 472 (citing Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio,
471 U.S. 626 (1985); Central Hudson Gas & Elec. Corp. v. Public Servo Comm'n of N.Y., 447 U.S.
557,566 (1980); In re R.MJ., 455 U.S. 191,203 (1982».
262. Id. at 473.
263. Id.
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group specifically targeted in Shapero's letter).264 The Justice concluded
that "[T]he First Amendment does not permit a ban on certain speech
merely because it is more efficient; the State may not constitutionally ban
a particular letter on the theory that to mail it only to those whom it would
most interest is somehow inherently objectionable. ,,265
Justice Brennan next addressed the respondent's claim that the blanket
ban on direct mail solicitation was permissible by analogy to Ohralik. 266
The Court in Ohralik held that a state could categorically ban all in-person
solicitation.267 In Shapero, the lower court observed that targeted directmail solicitation subjects the prospective client to pressure similar to that
experienced in personal solicitation. 268 In evaluating the lower court's
ruling, the Supreme Court found that the comparison to Ohralik "misse[d]
the mark,,269 because it failed to consider the proper issue. 270 The
relevant inquiry, Justice Brennan noted, is not whether potential clients feel
overwhelmed by their legal problems and thus susceptible to undue
influence, but whether the method of communication creates a danger of
attorneys exploiting such susceptibility. 271 Relying on Znuderer, Justice
Brennan affirmed that the mode of communication distinguishes written
communications from face-to-face solicitation because the two central risk
factors underlying the Ohralik decision are easily contained in regulating
written communications, including targeted direct-mail solicitation. 272
Justice Brennan reasoned that written communication does not involve either
"'the coercive force of the personal presence of a trained advocate'" or the
pressure for an immediate answer. 273 Therefore, written communications
pose '''much less risk of overreaching or undue influence'" than do inperson solicitations. 274 Unlike the direct conversation with a lawyer, a

264.

[d.

265. [d. at 473-74.
266. [d. at 474.
267. See Ohralik v. Ohio State Bar Ass'n. 436 U.S. 447, 457-58. 464-65 (1978).
268. Shapero, 486 U.S. at 474 (citing Ohralik, 726 S.W.2d at 301). By analogy to Ohralik,
the lower court observed that such solicitation subjects the prospective client to pressure from a trained
lawyer in a direct personal way. Shapero v. Kentucky Bar Ass'n, 726 S. W.2d 299, 301 (1986), rev'd,
486 U.S. 466 (1988). It is entirely possible that the potential client may feel overwhelmed by the basic
situation which caused the need for the specific legal services and may have seriously impaired capacity
for good judgment, sound reason and a natural protective self-interest. [d. Such a condition is full of
the possibility of undue influence, overreaching and intimidation. [d.
269. Shapero, 486 U.S. at 475.
270. [d. at 474.
271. [d.
272. [d. at 475.
273. [d. (quoting Zaudererv. Office of Disciplinary Counsel of the Supreme Court of Ohio, 471
U.S. 626, 642 (1985)).
274. !d. (quoting Zauderer, 471 U.S. at 642).
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letter, the Court noted, is like a printed ad because it can be postponed for
later consideration, ignored or discarded. 275
Justice Brennan distinguished written and in-person communications on
another basis. As first noted in Ohralik, in-person solicitations present
regulatory problems because they are not visibly open to public scrutiny.276 Written solicitations do not pose this regulatory difficulty because
they can be scrutinized for abuses. 277 In effect, the Justice found that, in
the absence of evidence that scrutiny of written letters would be more
burdensome than scrutiny of written advertisements, the letters could be
regulated through less restrictive· means than the ban. 278 For example,
Justice Brennan suggested that states may require attorneys to file proposed
solicitation letters for supervisory review. 279
Additionally, Justice
Brennan listed other acceptable means of regulating abuse including
requirements that an attorney (1) prove the truth of any statements of fact,
(2) explain how the fact was discovered and how its accuracy was verified,
(3) label the letter as an advertisement, and (4) direct the recipient how to
report complaints about misleading advertisements.280
Justice Brennan then discussed the respondent's contention that
Shapero's letter was overreaching and therefore not deserving of First
Amendment protection. 281 In this regard, the Court considered two
issues. The first issue was whether the liberal use of underlined words in
all capital letters was the equivalent of shouting commands to the targeted
recipient and is, therefore, subject to proscription. 282 Justice Brennan
summarily responded that a truthful and non-deceptive letter can never
"shout at the recipient" no matter how large the type. 283 The second
issue was whether the assertions made by Shapero in the letter were
properly classified as puffing. 284 The state raised the issue by claiming
that Shapero's letter contained phrases that served to entice the unsophisticated reader while neither stating affirmative facts, nor committing the
attorney to specifics.285 On the matter of puffery, Justice Brennan

275. [d. at 475-76.
276. [d. at 476.
277. [d.
278. See id. at 477-78.
279. [d. at 476.
280. [d. at 477-78.
281. [d. at 478. Parts I, II and III of the Shapero opinion were joined by Justices Marshall,
Blackmun, and Ke'nnedy. [d. at 468. Justices White and Stevens joined in Parts I and n,but dissented
with Part III, believing these matters should be left to the state courts. [d. at 480. Justice O'Connor
wrote a dissenting opinion in which she was joined by the Chief Justice and Justice Scalia. [d.
282. [d. at 478.
283. [d. at 479.
284. [d. at 478.
285. [d. (citing as an example Shapero's statement that, "It may surprise you what I may be able
to do for you").
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concluded that the respondents failed to show sufficient state interests to
overcome the First Amendment protection. 286 Cases that warrant state
action include those placing undue emphasis on trivial or uninformative
facts ,287 offering overblown assurances of client satisfaction ,288 and
advertising claims as to the quality of legal services. 289 The Justice
reasoned that the Kentucky respondents failed to argue on the basis of any
of these established bases, nor did they contend that the letter was false or
misleading in any other respect; therefore, the First Amendment protection
for the letter remained intact. 290
Four justices joined in the Shapero opinion with Justices White and
Stevens concurring in part and dissenting in part and Justices O'Connor,
Rehnquist and Scalia dissenting. 291 Writing the dissent, Justice O'Connor
agreed that precedent supports the Court's ruling in Shapero. 292 However,
she argued that those precedents were the culmination of faulty reasoning
and defective premises. 293 Justice O'Connor's dissent in Shapero is
important because it establishes the tone for later Supreme Court decisions
regarding attorney advertising. 294 Arguing that Bates was an early, and
problematic, experiment with the doctrine of commercial speech, Justice
O'Connor urged the Court to show deference to the state's legislative
function by allowing them latitude to regulate attorney advertising under the
Central Hudson test. 295
Justice O'Connor differentiated newspaper
advertising from targeted, direct-mail by listing three reasons why the latter
is potentially more abusive. 296 First, a lay person is more likely to be
influenced by a personalized letter. 297 Second, by their nature, personalized letters are designed to infer a greater degree of knowledge about the
recipient's particular concerns. 298 Third, such mailings are more likely
to contain advice directed to serve the economic self-interests of the attor-

286. Id. at 479.
287. See In re R.M.J., 455 U.S. 191,205 (1982) (involving a lawyer's statement, "in large
capital letters, that he was a member of the Bar of the Supreme Court of the United States").
288. See In re Von Wiegen, 63 N.Y.2d 163, 179,470 N.E.2d 838,847 (1984), cert. denied,
472 U.S. 1007 (1985) (regarding a solicitation letter to victims of a massive disaster informing them that
"it is [the lawyer's] opinion that the liability of the defendants is clear").
289. See Bates v. State Bar of Az., 433 U.S. 350, 383-84 (1977) ("[A]dvertising claims as to
the quality of legal services ... may be so likely to be misleading as to warrant restriction. ").
290. Shapero, 486 U.S. at 479-80.
291. Id. at 480.
292. Id. (O'Connor, J., dissenting).
293. Id. (O'Connor, J., dissenting).
294. See Florida Bar v. Went For It, Inc., 115 S. Ct. 2371 (1995).
295. Shapero, 486 U.S. at 487.
296. Id. at 481.
297. Id.
298. Id. at 482.
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ney .299 These reasons centered around a concern that the direct-mail
would exert.a form of undue influence on the recipient. 300
The majority in Shapero followed the underlying belief of Bates that
advertising benefits the public by reducing both attorney's costs and
consumer's search costS. 301 The dissent in Shapero argued that these
economic considerations "ignore the role that restrictions on attorney
advertising play in preserving the ethical norms of the legal profession. ' '302 This difference in opinion highlights an underlying issue in the
Bates and Shapero distinction between routine or standardized legal services'
and the individualized problems. 303 Those who favor advertising legal
services often base their arguments on the assumption that the services
advertised are for routine legal matters. 304 Empirical data suggests that
increased advertising increases competition and lowers prices for routine
legal services without sacrificing the quality of those services. 305 Advertising routine services for simple legal problems enables lawyers to increase
volume and efficiency by employing secretaries and paralegals to fill-in
standardized forms. 306 However, those persons with more complex
problems require individualized services involving more of the attorney's
time and personal expertise. 307 Data shows that advertising increases the
cost of attorney services for consumers requiring individualized services. 308
Addressing these economic considerations, Justice O'Connor
recommended that the Court turn away from the Bates determination to
allow "routine" price advertising.Jll9 Such advertising, Justice O'Connor
noted, is inherently misleading because, before meeting with the client,
there is no way to know whether one is dealing with a routine matter or a
matter requiring individualized services. 310 Justice O'Connor concluded
that this type of solicitation erodes the ethics of the profession by creating
incentives to ignore complexities that would require a conscientious attorney
to treat the matter as anything but routine. 311 The Justice, therefore
elaborated, attorney advertising and solicitations must be restricted to

299. Id.
300. See id. at 481-82.
301 .. See Daniel T. Graham, Comment, Professional Responsibility-An Economic Analysis of
Shapero v. Kentucky Bar Association: Is There Any Possibility of Overreaching in a Targeted. Direct
Mail Solicitation?, 14 J. CORP. L. 809, 821-22 (1989).
302. Id. at 823.
303. Shapero, 486 U.S. at 485 (O'Connor, 1., dissenting).
304. See Graham, supra note 301, at 823-24.
305. Id. at 823, n.135.
306. Id. at 824.
307. Id.
308. Id.
309. Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 485 (1988) (O'Connor, 1., dissenting).
310. Id. at 485 (O'Connor, 1., dissenting).
311. Id. at 486 (O'Connor, J., dissenting).
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maintain the proper level of professionalism,312 and it is the proper role
of the state to legislate such restrictions. 313

E. Advanced Applications: Distinguishing Direct Solicitation
Many courts interpreted Shapero to represent the principle that all
modes of non-deceptive, written solicitation are protected by the First
Amendment, regardless of the recipient's vulnerability. 314 In light of the
decision in Znuderer, the result in Shapero was not surprising. However,
the Court's next decision concerning attorney advertising was somewhat of
a retrenchment,315 perhaps because Justice O'Connor was finally able to
muster a majority in favor of deference to state regulation of attorney
advertising. 316 In Florida Bar v. Went For It, Inc., the Supreme Court
upheld a 3D-day restriction on targeted direct-mail solicitation of accident
victims and their families. 317 Arguing for a return of some regulatory
power to the states, the Florida State Bar asserted a compelling interest in
protecting "injured Floridians from invasive conduct by lawyers and in
preventing the erosion of confidence in the profession that such repeated
invasions have engendered. "318
In 1990, the Florida Supreme Court adopted amendments to that state's
attorney advertising rules. 319 The amendments were drafted as the result
of a two-year study of the effects of attorney advertising on public
opinion. 320 Two of the amendments combined to create a 3D-day blackout
period following an accident during which attorneys could not contact
victims or the families of victims to solicit business. 321 In 1992, the
owner of a lawyer referral service, Went For It, Inc., sought declaratory
and injunctive relief from the prohibition. 322 The District Court granted
summary judgment to the lawyer referral agency323 and the Eleventh

312. Id. at 490 (O'Connor, J., dissenting).
313. Id. at 486 (O'Connor, J., dissenting).
314. Kinsler, supra note 242, at 21-22.
315. Jonathan M. Remshak, First Amendment-Free Speech Clause-Bar Association Rules
Prohibiting Lawyers From Using Direct Mail To Solicit Potential Personal Injury Or Wrongful Death
Clients Within Thirty Days Of Accident Withstand First Amendment Scrutiny, 6 SETON HALL CaNST.
L.J. 453 (1995).
316. P. Cameron DeVore, Summary of Major 1995 Commercial Speech Developments,
COMMERCIAL LAW: 1995 PUIPat 7, Order No. G4-3945, Nov. 1995, at *2.
317. 115 S. Ct. 2371,2381 (1995).
318. Id.
319. Id. at 2374.
320. Id.
321. Id.
322. 1d.
323. Id. The District Court referred the matter to a Magistrate Judge, who reviewed competing
summary judgment motions and concluded in favor of the Florida Bar. Id. However the District Court
rejected the Magistrate's recommendation and granted summary judgment for the lawyer referral service.
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Circuit affirmed. 324 Applying three of the four prongs of the Central
Hudson test, the Supreme Court reversed. 325
First, the Court agreed with the Florida Bar's argument that it had a
substantial interest in support of its regulation. 326 The Bar asserted their
objective to curb lawyer advertising activities that' 'negatively affec[t] the
administration of justice. "327 The Bar argued that because the public
perceives direct mail solicitation following accidents as intrusive, the
reputation of the legal profession is harmed in the eyes of the public by
these solicitations. 328 The regulation, according to the Bar, serves "to
protect the flagging reputations of Florida lawyers by preventing them from
engaging in conduct ... universally regarded as deplorable and beneath
common decency because of its intrusion upon the special vulnerability and
private grief of victims or ·their families. "329 Writing for the Court,
Justice O'Connor noted that the Florida Bar easily established a compelling
interest in regulating professionals as a means to protect valid interests of
the public. 330 In particular, the Court recognized that the state had a
compelling interest in protecting the privacy of its citizens by enabling them
to avoid intrusions into their homes. 331
Through statistical and anecdotal evidence, the Florida Bar demonstrated that the challenged prohibition directly advanced the state's interest. 332
The Bar submitted a 106-page summary supporting its assertion that the
. public viewed direct-mail solicitations received immediately after an
accident as intrusive. 333 The data showed such intrusions negatively
impact the public view of the profession. 334 Anecdotal support offered by
the Bar included newspaper editorials criticizing those lawyers who target
victims shortly after accidents 335 and complaints registered by direct-mail
recipients. 336 This strong showing of evidence, according to the Court,
distinguished Florida Bar from Shapero because the state in Shapero failed

Id.
324. Id. at 2375.
325. Id. at 2376. The Court did not apply the threshold prong requiring that an advertisement
not be false or misleading to this declaratory judgment ruling on the validity of the Florida rule.
326. Id. at 2376.
327. Id.
328. Id.
329. Id. at 2376 n.1. Earlier the Bar had asserted an additional interest in protecting citizens
from undue influence and overreaching. Id. However, the Bar did not raise this issue in its argument
before the Supreme Court and so the Court decided solely on the basis of the Bar's assertion of
protecting the profession's image by prohibiting behavior that the public considers intrusive. Id.
330. Id. at 2376-77.
331. Id. at 2377.
332. Id.
333. Id. at 2377-78.
334. Id. at 2377.
335. Id. at 2378.
336. Id.
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to establish actual harm caused by the targeted direct mail. 337 Two other
factors distinguished Florida Bar from Shapero. First, the prohibition in
Shapero constituted a broad ban on all direct-mail solicitations, as
distinguished from Florida Bar, where the ban was narrower and of limited
duration. 338 Second, Shapero did not focus on the issue of privacy
because the State in Shapero did not attempt to justify its regulation as a
means to prevent invasion of privacy. 339 Additionally, the Court noted
that the type of privacy invasion at issue was not the fact that the lawyer
gained information about a person's accident, but that the lawyer would
then confront the victims with that information "while wounds [were] still
open, in order to solicit their business. "340 The Court differentiated an
untargeted letter and a targeted letter on the basis of a "willful or knowing
affront to or invasion of the tranquility of bereaved or injured individuals. ' '341 As a result, reputational harm to the profession is the natural
consequence of such an invasion. 342 Therefore, the purpose of the 30-day
ban was to forestall citizen outrage against the legal profession caused by
direct solicitation immediately following a disaster. 343 The Court found
that such harm to the legal profession was a function of both the timing and
content of the direct mail. 344 Unlike previously considered harm from
direct-mail, the Court reasoned that the reputational harm "cannot be
eliminated by a brief journey to the trash can," because throwing the letter
away does not combat the poor opinion formed of the legal profession as
a result of its receipt. 345
Turning to the third· prong of the Central Hudson test, the Court
examined the relationship between the Bar's, (Le., the State's), interests and
the ban. First, the Court laid the foundation for the fit required between
the means chosen and the ends desired. 346 Noting that the least restrictive
means test is not relevant to commercial speech regulations, the Court
determined that the means must be reasonable or narrowly tailored to the
objective. 347 In light of this standard, the Court assessed two criticisms of
the 30-day ban. 348 First, the respondents alleged that the ban was
unconstitutional because it was overinclusive due to its failure to distinguish

337.
338.
339.
340.
341.
342.
343.
344.
345.
346.
347.
348.

Id.
Id.
Id.
Id. at 2379.
Id.
See id. at 2379.
Id.
Id.
Id.
Id. at 2375-76.
Id. at 2380.
Id.
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between vIctims according to the severity of their injuries. 349 The
respondents therefore argued that the ban affected targeted mailings even
to persons whose relatively minor injuries would not produce the level of
grief, or anger, that the measure sought to prevent. 350 In rejecting this
argument, the Court reasoned that it would be too difficult to draft
regulation based on subjective lines that some injuries were severe and
appropriate for the ban, while others were not. 351 The Court also addressed the respondents' charge that the ban prevented citizens from
obtaining useful information during a time that they are willing to utilize
such information. 352 The Court rejected this charge, citing the brevity of
the time period involved in the ban, the availability of such information
from other, less intrusive sources, and the lack of other less-burdensome
alternatives. 353 Thus, the Court concluded that the Florida Bar's rule is
"reasonably well-tailored to its stated objective of eliminating targeted
mailings whose type and timing are a source of distress to Floridians,
distress that has caused many of them to lose respect for the legal
profession. "354
Justices Rehnquist, Scalia, Thomas, and Breyer joined in the Florida
Bar opinion while Justices Kennedy, Stevens, Souter and Ginsburg
dissented. 355 Writing what has been termed a "Brennanesque assault on
censorship, "356 Justice KeIinedy dissented. 357 In his dissent, Justice
Kennedy observed that, in spite of Justice O'Connor's attempt to distinguish
it by asserting the implication of a different privacy right, the majority
opinion was inconsistent with Shapero. 358 Citing zauderer, Justice
Kennedy observed, "the mere possibility that some members of the
population might find advertising . . . offensive cannot justify suppressing
it. The same must hold true for advertising that some members of the bar
might find beneath their dignity. "359 Applying this principle to the
reasoning in Florida Bar, Justice Kennedy noted the majority's concern
with public opinion of the profession amounted to protection of the Bar
establishment and resulted in censorship to the extent that "the State is
. doing nothing more . . . than manipulating the public's opinion by

349.
350.
351.
352.
353.
354.
355..
356.
357.
358.
359.

[d.
[d.
[d.
[d.
[d. at 2380-81.
[d. at 2380.
[d. at 2373.

DeVore, supra note 316, at 16.
Florida Bar, 115 S. Ct at 2381 (Kennedy, J., dissenting).
[d. at 2382-83 (Kennedy, "1., dissenting).
[d. at 2383 (Kennedy, J., dissenting).
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suppressing speech that informs us how the legal system works.' '360
Justice Kennedy minimized the validity of the supporting data offered by the
Florida Bar:
This document includes no actual surveys, few indications of sample size
or selection procedures, no explanations of methodology, and no
discussion of excluded results. There is no description of the statistical
universe or scientific framework that permits any productive use of the
information the so-called Summary of Record contains. The majority
describes this anecdotal matter as 'noteworthy for its breadth and detail,'
but when examined, it is noteworthy for its incompetence. 361

Thus, Justice Kennedy concluded that the regulation failed to meet the
Central Hudson tests requiring demonstrable harm. 362 The Justice also
asserted that the 30-day ban failed the Central Hudson prong requiring an
appropriate means-ends fit. 363 The reasonableness of the regulation,
Justice Kennedy noted, can be evaluated in a commonsense manner. 364
"[H]ere, the Court neglects the fact that this problem is largely selfpolicing: Potential clients will not hire lawyers who offend them. "365
The majority opinion in Florida Bar had an immediate impact. One
month after the United States Supreme Court decided Florida Bar, the
Court of Appeals for the Fifth Circuit decided the Texas version of
essentially the same case. In Moore v. Morales, 366 attorneys and commercial entities similar to the parties in Florida Bar, challenged the constitutionality of a Texas statute criminalizing direct mail solicitation to accident
victims or their families within thirty days following an accident. 367 The
Moore court stated that the Texas Penal Code also restricted access to
accident reports for 180 days after an accident and prohibited direct-mail
solicitation of criminal and civil defendants for 30 days following initiation
of legal proceedings. 368 Pursuant to the Supreme Court's ruling in
Florida Bar, the Fifth Circuit, in Moore, evaluated the constitutionality of
the statute under the three prongs of the Central Hudson test. 369 Texas,
like the Florida Bar, asserted the interest of protecting the privacy of·

360.
361.
362.
363.

[d. (Kennedy, J., dissenting).
[d. at 2384 (Kennedy, 1., dissenting) (internal citations omitted).
[d. (Kennedy, J., dissenting).
[d. at 2385 (Kennedy, 1., dissenting).
364. [d. (Kennedy, J., dissenting).
365. [d. (Kennedy, J., dissenting).
366. 63 F.3d 358 (5th Cir. 1995),.cen. denied, 133 L. Ed. 2d 847 (1996).
367. [d. at 360. The Texas Penal Code prohibits attorneys, chiropractors, physicians, surgeons
. and private investigators licensed or certified to practice in Texas, from direct mail solicitation within
the 30-day period. TEX. PENAL CODE ANN. § 38.12(d)(2) (Vernon 1994).
368. Moore, 63 F.3d at 360 (citing Texas Penal Code Ann. § 38.12).
369. [d. at 361.
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accident victims and their families. 370 Similarly, Texas presented evidence consisting of complaints associated with direct mail solicitation and
testimony from individuals concerning their outrage and emotional distress
at receiving such solicitations immediately following an accident. 371 The
Fifth Circuit found that Texas' stated interest was substantial, the evidence
of invasion of privacy sufficient, and the relief offered by the ban
substantial. 372 The Fifth Circuit addressed the appellees' claim that a
means-ends analysis would show that the 30-day ban was not a tight enough
fit with the purpose of protecting citizens from unwanted intrusion by direct
mail solicitation. 373 Specifically, the appellees pointed to a Texas provision that allowed accident victims to indicate on the accident report that
they do not wish to receive direct-mail solicitation. 374 Appellees argued
that this system provided adequate protection of privacy. 375 This argument failed to sway the court on two bases. The court responded that it is
often the accident victim's family, not the victim, that must be protected. 376 The court noted that in those instances where the victim dies or is
unable to sign the accident report, the lesser provision offers no protection
to victims or their families. 377 The court responded that the state is not
legally required to utilize the least restrictive means in achieving its
objective. 378 Apparently assuming a fact-specific application of Florida
Bar,379 the Fifth Circuit upheld the Texas statute as it applied to attorneys
and remanded the case to consider the issue in terms of the other professional groups. 380
Supreme Court cases in the area of attorney advertising appear to
assess the validity of state regulations by balancing the benefits of informed
consumerism against the possibilities for deception,381 undue influence,382 and public outrage. 383 The Supreme Court appeared to categorize commercial speech broadly as consisting of either factually verifiable
information, such as the price quotations in Bates, the illustrations in
zauderer, or the letters in Shapero; or as subjective, non-verifiable

370.
371.

[d. at 362.

[d.
[d. at 363.
373. [d.
374. [d.
375. [d.
376. [d.
377. [d.
378.' [d.
379. DeVore, supra note 316, at 33.
380. Moore, 63 F.3d at 363-64.
381. Bernadette Miragliotta, First Amendment: The Special Treatment OfLegal Advenising, 1990
ANN. SURV. AM. L. 591, 609 (1992).
372.

382.
383.

[d.
See id.
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information, such as t~e incomplete disclosure of pricing. iriformation in
7.auderer, and in-person solicitations that pressure choice without comparison shopping discussed in Ohralik. 384 The Court struck down blanket
prohibitions in the first category, but tended to uphold prophylactic rules
regulating commercial speech in the second category. 385 Since Bates, the
Court has exhibited a "persistent dissent" from the proposition that the
constitution affords the same protection to attorney advertising as it does to
other forms of commercial speech. 386 As one author noted, the dissenters-O'Connor, Rehnquist, and Scalia-remain on the Court, while the
advocates of commercial speech-Brennan, Marshall, and Blackmun-have
left. 387 The result is a somewhat tenuous hold on the current authority as
Florida Bar indicates a significant shift toward reasserting the state's right
to regulate commercial speech. 388 The newest members of the Court
-Souter, Thomas, Ginsberg, and Breyer-appear ready to continue the
sharp division of the Court on this issue:
[A]s sharply divided as the Court is on this issue, the liberal wing must
be aware that it was likely only Justice Breyer's prudence that kept Bates
itself from being overturned. The Chief Justice and Justice Scalia joined
Justice O'Connor's Shapero [sic] dissent, which strongly questioned
whether Bates [sic] should be retained. Given the generally reliable
correlation between Justice Thomas' votes and Justice Scalia's, it seems
safe to suggest that at the moment the Court's entire advertising
jurisprudence is hanging by a thread. 389

In view of these shifts in the Court's makeup and perspective, it would be
difficult to predict the outcome of any future attorney advertising cases
heard before the Supreme Court. The absence of specific guidelines for
regulating attorney advertising on electronic media amplifies the tenuous
nature of any attempt to predict future rulings. However, the Central
Hudson test is clearly supported under lJoth conservative and liberal wings
of the Court. Therefore, rules attempting to regulate attorney advertising
on the Internet will likely be examined under the three remaining prongs of
Central Hudson.

384. Id. at 609-10 (citing Reich, Preventing Deception in Commercial Speech, 54 N.Y.V. L.
REV. 775, 780 (1979».
385. Id. at 610.
386. Jonathan K. Van Patten, Lawyer Advertising, Professional Ethics, And The Constitution,
40 S.D. L. REV. 212, 215-16 (1995).
387. Id. at 216.
388. Id.
389. Robert Battey, Loosening The Glue: Lawyer Advertising, Solicitation And Commercialism
In 1995, 9 GEO. J. LEGAL ETHICS 287, 302 (1995).
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III. UNDERSTANDING MULTI-DIMENSIONAL COMMUNICATION
Cyberspace is a world created for multi-dimensional communication
in diverse forms. In one form, it is comparable to traditional unilateral
communication such as print and broadcast media. In another form, it is
comparable to interactive communication such as telephones. In any form
it is flexible, allowing the exchange of ideas person-to-person, group-togroup, privately or publicly. Cyberspace communication is like everything
we have known about communication-and like nothing we have ever
known.
Cyberspace communication, or "computer-mediated" communication
creates a challenge for legislators, judges and lawyers to look for and apply
appropriate analogies to ensure the continued promise of genuine interaction
and cooperative innovation. 390 To meet this challenge, we must first
understand the complexities of cyberspace communication and how it differs
from other forms of communication. This section provides a comparison
of the differences between computer-mediated communication and
traditional communication, including print, broadcast, and telephone. Key
elements that will be compared include technical delivery systems, First
Amendment treatment, source-provider roles, and audience privacy.
A. Comparison of Communication Models
1. The Basic Communication Model
The basic model of communication is an ongoing process involving a
source of information, a message, a delivery channel, a receiver of the
information, barriers, and feedback. 391
The sources of information
include the initial provider and those persons necessary to process and
deliver the message to the recipient. 392 Those persons who control what
information passes through the process are called filters or gatekeepers. 393
Filters include the initial sources, reporters, editors, and publishers of
information. 394 The receiver of the message is the reader, viewer or audience. 395 Barriers that can obstruct communication include poor quality
of the trimsrriission, static, government regulation, and built-in or psycho-

390. Branscomb. supra note I, at 1678.
391. LYNN S. GROSS, TELECOMMUNICATIONS: AN INTRODUCTION TO ELECTRONIC MEDIA 7
(4th ed. 1992).
392. [d.
393. [d.; see also Timothy Alger, Promises to be Kept: The Illusory Newsgatherer's Privilege
in California, 25 Loy. L. REV. 155,197 n.286 (1991) (discussing everyday gatekeeping decisions made
by editors and reporters).
394. GROSS, supra note 391. at 7.
395. [d. at 8.
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logical barriers of the source and recipient. 396 The feedback occurs in
varying degrees. 397 A diagram of this communication might appear:
COMMUNICAnON MODEL398

BARRIERS

SOURCE ---.. MESSAG E ---.. CHANNEL---.. RECEIVER

FEEDBAC

396.
397.

[d.
[d. at 9.

398. From Lynne S. Gross, Telecommunications, 4th ed. Copyright C> 1992 Times Mirror
Higher Education Group, Inc., Dubuque, Iowa. All rights reserved. Reprinted by permission.
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2. One Way Communication: Print and Broadcast Models
a. The Print Model of Communication
The delivery of information through print media is an example of oneway communication. This means that there is only a limited opportunity
for response from the reader and even that response is removed in time
from receipt of the information. A model of the print-media communication process is the publication of newspapers. This process begins with an
outside source of information. 399 This source serves as an initial filter of
information by deciding which facts to give to the reporter. 400 The
information then flows through a series of secondary sources. A reporter
serves as a filter by selecting which questions to ask during the interview,
and ultimately, which quotes or facts to include in the written story. 401
The written story then goes through a series of edits. 402 Each editor, in
turn, serves as a filter of information by changing words, by changing the
positioning of paragraphs, and by selecting which stories to run in the
paper. Editors also filter information by determining the length of the
stories, and in which section the stories will appear. 403 The next filter for
the article is the person who pastes-up the page. 404 This person filters by
selecting the position of the story on the page; those stories appearing on
page one are deemed more newsworthy and those stories appearing above
the fold of the newspaper receive. the highest priority. 405 Finally, the
paper is printed and delivered. The reader passively receives the information contained in the paper and filters the information according to his or
her interest in the individual stories or in particular sections chosen for
reading. The reader also filters inforniation by the personal interpretation
given to the meaning of the words and phrases. 406 The reader's primary
opportunity to provide the newspaper with feedback is by writing a letter
to the editor. 407 A diagram of this type of communication might appear:

399.
400.
401.
393, at 197
402.
403.
404.
procedure) .
495.
406.
barriers).
407.

See JULIAN HARRISS ET AL., THE COMPLETE REPORTER 232 (6th ed. 1992).
See MELVIN MENCHER, NEWS REPORTING AND WRITING 29 (4th ed. 1987).
See id. at 23 (Figure 1-2 describes the newspaper newsroom process); Alger, supra note
n.286.
See MENCHER, supra note 400, at-23.
See id.
See HARRISS ET AL., supra note 399, at 524-25 (describing the page lay-out and design
[d. at 525.
See GROSS, supra note 391, at 9 (discussing how the receiver of information is effected by

See supra HARRISS ET AL; note 399, at 476.
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FLOW OF INFO IN PRINT MEDIA408
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408. From Julian Harris et aI., The Complete Reponer: Fundamentals of News Gathering,
Writing, and Editing. Copyright C 1992 by Allyn and Bacon. Reprinted/adapted by permission.
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b. The Broadcast Model of Communication
Communication through broadcast media is also primarily one-way
communication. 409 As with print media, a model of broadcast media also
begins with an outside source of information that serves as the initial filter
by selecting which information to provide. 410 The reporter filters the
information by selecting sound bites and the order and manner of presentation of the story. 411 A photographer serves as another filter by the
selection of images chosen to accompany the sound. 412 Recorded scripts
are then filtered by editors and producers who determine the length of time
to allot to each story, and approve its final content. Producers filter the
information by the order in which they "stack" the stories or "packages"
to run during the broadcast. 413 Script writers serve as additional filters
as they write "intros" and exit-lines for anchors to read before and after
the story airs. 414 The anchor's manner of presentation serves as another
filter. 415 Once broadcast, the information travels through the airwaves (or
cable) to the viewer's home where the television acts as a receiver. 416
The viewer passively receives the information and edits it by changing
channels, leaving the room, or turning off the television. 417 Though the
information is presented in a personal manner, there is little opportunity for
feedback from the viewer and that feedback is remote from the time of
actual viewing. 418 A model of broadcast communication appears on the
following page:

409. See GROSS, supra note 391. at 8 (fig. 1.1); see also Branscomb, supra note I, at 1669
(describing mass media including broadcasters as single-source communicators).
410. GROSS, supra note 391, at 7.
411. See MENCHER, supra note 400, at 24 (fig. 1.3).
412. See generally GROSS, supra note 391, at 7 (discussing the various "gatekeepers" involved
in the telecommunication process).
413. See JEFFREY SCHRANK, UNDERSTANDING MASS MEDIA 132 (1980). A way to evaluate
the relative importance given to types of news is to compare the amount of airtime dedicated to sports,
weather, news, and advertising. [d. at 134.
414. See MENCHER, supra note 400, at 24 (fig. 1.3).
415. See SCHRANK, supra note 413, at 127.
416. GROSS, supra note 391, at 8.
417. Seeid. at7.
418. See id. at 9.
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BROADCAST COMMUNICAnON MODEL419
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TV OR RADIO

FEEDBACK

l

J~

i

ANCHOR I

NEWS DIRECTOR

I

PRODUCER I

ASSIGNMENT DESKI

I

NEWS EDITORS
WRITERS

GRAPHICS
DEPT

I

REPORTERS

I CAMERA
CREWS

,,
SOURCE

3. Two Way Communication: The Common Carrier Model
Communication via telephone permits a two-way exchange of information.
This means that the recipient has the opportunity to produce
420

419.
420.

Adapted from Melvin Mencher, News Reporting and Writing 24 (4th ed. 1987).
See Ethan Katsh, Law in a Digital World: Computer Networks and Cyberspace, 38 VILL.
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information (i.e. be a source) as well as receive information. 421 A
simplified model of communication through the telephone would consist of
a source/recipient filtering information for delivery through a telephone
line, to a switching station, through another telephone line, to a second
source/recipient who also serves as a filter both by his perception of the
information received and by his selection of information to communicate in
return. 422 The opportunity for feedback is considerable and is instantaneous. 423 A simplified model would app~ar:
TELEPHONE COMMUNICATION MODEL424

Receiver

Communication Link

Source
Source

-0Receiver

Analog transmission signal carries voice

L. REV. 403, 426 (1993).

421. See id.
422. See Susan L. Kopecky, Note, Dealing With the Intercepted Communications: Title III of
the Omnibus Crime Control and Safe Streets Act in Civil Litigation, 12 REV. Lmo. 441,447 (1993).
423. Katsh, supra note 420, at 423.
424. From Sarah E. Hutchinson & Stacy C. Sawyer, Computers: The User Perspective,
Copyright <C 1992 by Hutchinson & Sawyer. Reprinted/adapted by permission.
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4. The Cyberspace Model of Communication
In contrast to these traditional models of communication, the delivery
of information in cyberspace may be single user-to-single user, single
user-to-multiple users, or multiple users-to-multiple users. 425 A
model of cyber communication begins with a source/receiver (user) using
a personal computer (PC) connected by modem to access telephone
lines. 426 Using either a third-party communications program or an online
service provider, the user instructs the PC to telephone the service. 427
The computer's modem dials the service and supplies a "handshake signal"
that establishes the transmission. protocol enabling the exchange of
information from one computer to the other. 428
MODEM COMMUNICAnON MODEL

Digital transmission signal carries data

425.
426.
427.
428.
Copyright 0

Branscomb, supra note 1, at 1669.
Alan Phelps, Online Services: An Introduction, 42 Online PCN (n.d.) at 43.
Id.
Id. From Sarah E. Hutchinson & Stacy C. Sawyer, Computers: The User Perspective.
1992 by Hutchinson & Sawyer. Reprinted/adapted by permission.
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At this stage, the modem is alternately sending and receiving information. 429 The user then provides a password to verify access. 430 After
verification, the user "enters" the online service. 431 Entry to an online
service may be gained through a number of other connected computers or
"nodes" or may follow a number of alternative, and extremely complex
paths. 432 The Internet is a series of computer networks, each composed
of smaller networks of connected computers. 433 Online services may
consist of a volunteer running a "bulletin board" off of his home PC 434
or a commercial on-line service. 435 The purpose of the online service is
to provide the user access to mainframe computers that store massive
amounts of information. 436 Companies contract with these services to
provide information stored on other computers forming a "web" of
interconnected sources of information. 437 Within a network, an electronic
bridge forwards data to other networks allowing in only the data that
belongs on that network. 438 Externally, the separate networks are connected through gateways that serve as pathways from one network to another. 439 The user specifies a file, such as e-mail or graphics, to be sent or
received. 440 The Internet software on either the home PC or on the
"host" computer (the main computer to which the user is connected)
divides the file into packets of digitalized signals and appends a destination
code and sequence number, so the packets can be reassembled at their
destination. 441 The computer at the service provider makes the appropriate connections,442 routing the packets in the "fastest way to the destination. "443 This process is called packet switching. 444 Through this
process, the user may interactively exchange information with any number
of other users;445 the potential for feedback is immediate. After conclud-

429. Id.
430. Id.
431. Id.
432. Id.
433. Mining for Gold,.Internet Orientation Workshop 2-3 (n.d.).
434. Donna A. Gallagher, Free Speech on the Line: Modern Technology and the First, 3 COMM.
L. CONSPECTUS 197 (1995).
435. Alan Phelps, Online Services: An Introduction, 42 Online PCU (n.d.) at 43. Commercial
online service providers include: CompuServe, Prodigy, America Online, GEnie, Delphi, ImagiNation,
and the WELL. Id.
436. See id.
437. See id.
438. Mining for Gold, supra note 433, at 2-4.
439. Id.
440. Id. at 2-5.
441. Id.
442. See Phelps, supra note 435, at 43.
443. Mining for Gold, supra note 433, at 2-5.
444. Id.·
445. See M. Ethan Katsh, Rights, Camera. Action: Cyberspatial Settings and the First
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ing an exchange, the user "exits" the online service. 446 The computer
software "signs off" from the service. 447 The modem subsequently
disconnects the PC from the telephone line. 448 A suggested model of
cyber communication appears on the following page:

.-

CYBER COMMUNICAnON MODEL449

• 1-&
Local Service

Online Service
Provider

Online Service
Provider

Local Service

.&-a........

Amendment, 104 YALE L.J. 1681, 1696 (1995).
446. Phelps, supra note 435, at 43.
447.
448.

[d.
[d.

449. From Sarah E. Hutchinson & Stacy C. Sawyer, Computers: The User Perspective,
Copyright Cl 1992 by Hutchinson & Sawyer. Reprinted/adapted by permission.
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Cyber communication differs from print and broadcast communication
in that the "individual [has the opportunity to be] a producer as well as a
receiver of information," much like a telephone communication. 450
Cyber communication, like print media, relies on the printed word. 451
However, it differs from print and broadcast media in that the "distinction
between reporter and reader is blurred" by the reader who performs
"filtering" functions of both an editor and a contributor. 452 In addition,
cyber communication has overcome the limitation of interactive responses
confronted by print and broadcast media. 453 Finally, print and broadcast
media offer more direct opportunities for extraneous persons to edit content
than cyber communication, which must pass through more technical
barriers. 454 This final difference is important because these technical
barriers could be applied as a mechanical form of editing access to content.

B. The Role of the First Amendment
A second contrast may be made by a comparison of the different
treatment that mass media receive under the First Amendment. The model
for treatment of print media "emphasizes . . . the value of editorial
autonomy and the danger of censorship. "455 The media owner exercises
censorship, ultimately determining "what is said and how it will be
said.' '456 This model evinces the principle that editorial control over
content should be lodged in private institutions,457 as it confines the
government's ability to regulate. 458 Much of the debate over editorial
power in print media focuses on the belief that editorial control is contentbased and therefore an impermissible government function because "[w]hen
government edits, it does so for debatable purposes and with questionable
means. . . .' '459 Government intervention operates to chill free-speech
because it stifles unpopular viewpoints. 460

450. See Branscomb, supra note I, at 1669.
45 I. Id.
452. Id.
453. Id. at 1670. "[C]omputer-mediated communication offers 'open access to uploading
messages (speech) and open access to downloading information (also speech)." Id.
454. See, e.g., Jerry Berman and Daniel J. Weitzner, Abundance and User Control: Renewing
the Democratic Hean of the First Amendment in the Age of Interactive Media, 104 YALE LJ. 1619,
1623-24 (1995) (giving an example of technical barriers that cyber communications must pass through).
455. Thomas G. Krattenmaker and L.A. Powe, J r., Converging First Amendment Principles for
Converging Communications Media, 104 YALE LJ. 1719, 1721 (1995) (describing Miami Herald
Publishing Co. v. Tornillo, 418 U.S. 241 (1974)).
456. Id.
457. Id. at 1727.
458. Id. at 1723.
459. Id. at 1727.
460. Id.
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The model for treatment of broadcast media emphasizes access,
diversity and fear of private censorship.461 Under this model, government
intervention is permissible to override broadcasters' programming
preferences by mandating diversity 462 and exacting conformity. 463 This
model rests on the principle that, because airwaves are limited,464 the
government must act to assure that programming is diverse and in the
public interest.465 Proponents of the broadcast model point to television
and radios easy accessibility to children and the power of broadcast
programming to invade the sanctity of the home. 466 Critics claim that the
broadcast model rests on the presumption that viewers and listeners are
incapable of making wise choices. 467 Therefore, the government acts to
overtly censor programming on the basis of what a regulator prefers, rather
than on the basis of what programmers perceive that viewers and listeners
prefer. 468
In contrast, telephone service providers, as common carriers, are
denied an editorial function. 469 Service must be provided to all who seek
and pay for it. 470 The utility model premises that all are equally entitled
to benefit from a basic service. 471
As cyberspace communication develops, the issues surrounding the
appropriate First Amendment model focus on the government's latitude to
control content and consumption. 472 The electronic communication model
must consider capabilities that the medium has in common with print,
broadcast, and common carrier and then apply the First Amendment in the
context of those similarities and differences.

461. [d. at 1721.
462. [d. at 1721-22.
463. ld. at 1723.
464. Gallagher, supra note 434, at 200-01.
465. Krattenrnaker and Powe, supra note 455, at 1727; Berman & Weitzner, supra note 454,
at 1622.
466. Gallagher, supra note 434, at 200.
467. See Krattenrnaker and Powe, supra note 455, at 1727.
468. [d. at 1725. "A programmer is forbidden to create, stations are forbidden to air, and
adults are forbidden to view and hear programming that would otherwise be available in the market
because either Congress or a few commissioners believe that adults are incapable of evaluating what they
wish to view." [d. at 1729.
469. Hardy, supra note 44, at 1004; Allen Hammond, Regulating Broadband Communications
Networks, 9 YALE 1. ON REG. 181,209 (1992).
470. Angela Campbell, Publish or Carriage: Approaches to the Analyzing the First Amendment
Rights o/Telephone Companies, 70 N.C. L. REV. 1071, 1131 (1992); Hardy, supra note 44, at 1004.
471. Hardy, supra note 44, at 1004.
472. Krattenrnaker and Powe, supra note 455, at 1724.
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C. The Roles of Publisher, Distributor and Author

A third contrast may be made by a comparison of the roles and
attendant liabilities of the various communications sources. These roles
include the publisherlbroadcaster, the intermediary/distributor, and the
initiator/author. 473 In traditional media, the publisher/broadcaster may be
held liable for the content of the information provided, so long as strict
liability is not imposed. 474 However, distributors of printed information,
such as vendors and bookstores escape liability if they can show that they
did not know and had no reason to know of the content. 475
In cyberspace, these roles are not always clearly distinguishable. The
multiple communication functions of a service provider create a number of
potential roles. On some channels the provider acts as a publisher editing
content, on others it acts as a carrier legally forbidden to monitor and
censor content; on other channels the provider acts as a facilitator to
provide a forum to promote the debate of public issues, yet on others the
provider acts merely as a distributor of information published by others. 476
Three recent intellectual property incidents considered the issue
whether service providers should be held responsible for the actions of
users on the systems. The first focused on the editorial role in light of the
differences between public and private forums. 477 The second focused on
the editorial role in light of a distribution contract. 478 The third focused
on the editorial role in light of the service provider as a "news disseminator" comparable to traditional media. 479
1. Public v. Private Forum

Though some physical spaces, including publically owned areas, are
recognized as private in use, while other private spaces are deemed public
by virtue of public access and function, it is important that cyberspaces be

473. Of course, the law holds the initiator/author of infonnation liable for its content, in
cyberspace this would equate to strict liability for the on-line user. See Gallagher, supra note 434, at
204.
474. Gertz v. Welch, 418 U.S. 323, 347 (1973).
475. [d. at 203.
476. Branscomb, supra note I, at 1651-52.
477. See Prodigy Did Not Publish Offensive Messages Cited by Media: Affirms Standards on
Free Expression on Bulletin Boards, PR Newswire, Oct. 23, 1991, available in LEXIS, News Library,
Prnews File.
478. See Cubby v. Compuserve, 776 F. Supp. 135, 140 (S.D.N.Y. 1991).
479. See Stem v. Delphi Internet Servs. Corp., 626 N.Y.S. 2d 694, 698 (N.Y. App. Div.
1995).
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clearly designated as either public or private forums. 480 This designation
will impact the distribution of liability for misuse and regulatory violations.
The posting of anti-Semitic hate messages on a public space provided
by Prodigy illustrates the distinction between public and private cyberspace
and the issue of the role of the provider. 481 Originally, the messages had
been transmitted to many subscribers through private e-mail. 482 One
subscriber who received the e-mail sought to publicly post the messages in
order to alert others concerning the subject and source of the offensive
mail. 483 Prodigy managers claimed to have reviewed and rejected the
request to post the messages on fifteen occasions. 484 However, the
managers did not want to be put in the position of "thought police" and
thus "permitted posting of some of the less [offensive] messages. "485
Prodigy acknowledged that it is technically possible for most message
providers to screen e-mail traffic, but asserted that monitoring e-mail is
forbidden. 486 However, Prodigy did assume an editorial role by preventing the posting of the messages in the public space bulletin board. 487
If Prodigy is determined to be a publisher, then its managers were
acting within their legal rights to assert editorial control over the content of
electronic messages posted in public spaces: 488
In the United States, no one has the right to inflict material upon an
unwilling receiver, and nothing in the First Amendment contradicts this
basic protection of the sanctity of personal space. Although the First
Amendment protects individuals from infringement of speech by the
government, it neither guarantees that such speech will be heard nor
allows such speech to be delivered into a private space. Instead, the First
Amendment's purpose is to provide public forums into which messages
may be inserted without censorship. Nevertheless, this right to speak in
a public forum does not guarantee the right to enter into space provided
by a "publisher" when that publisher retains the right over entry into that
space. 489

480. Branscomb. supra note I, at 1655.
481. See Prodigy Did Not Publish Offensive Message Cited by Media: Affirms Standards and
Free Expression on Bulletin Boards, PR Newswire, Oct. 23, 1991, available in LEXIS. News Library,
Pmews File; see also Branscomb. supra note I, at 1650-51.
482. Branscomb, supra note I, at 1650.
483. [d.
484. [d.
485. [d. at 1651 (citing John Baskin, Will Free Speech Byte the Dust?, NEWSDAY, Oct. 30,
1991,at84).
486. [d. (citing George Perry. General Counsel for Prodigy, Remarks at the Forum on Rights
and Responsibilities of Participants in Networked Communities, in Washington, D.C. (Feb. 19, 1993).
487. [d. at 1651-52.
488. [d. at 1651 (citing Jerry Walker, Swift PR Action Chills Anti-Semitism Charges, SPORTtNG
NEWS, Dec. 1991, at 36).
489. [d. at 1676.
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If Prodigy is a Common carrier, then it erred in refusing to post the full text
of the message on its public bulletin board. 490 This point illustrates a
further dilemma in attempting to define the role of the service provider
because the definition could create a barrier to communication. As one
author notes, the United States may find itself in a dilemma if the common
carrier concept falls into disuse and electronic transport providers are not
required to accept messages (as telephone networks and postal services are
required to do today).491 If all electronic transport providers are also
information providers and claim the censorship rights that have been
granted other mass media, then no guaranteed right of access to the
electronic media may exist. 492

2. Editor v. Distributor
In a second case considering the role of the information service
provider, the court determined that the service provider was a "distributor"
of information and therefore no more liable for content than the public
library is liable for the content of its books. 493 In Cubby, the plaintiff
sued for defamation because of material posted within an electronic segment
called Rumorville USA. 494 CompuServe denied having knowledge of the
alleged defamatory material and claimed not to have the opportunity to
control the material posted. 495 Don Fitzpatrick Associates of San Francisco managed the newsletter and contracted with CompuServe to "manage,
review, create, delete, edit, and otherwise control the contents" of the
material that it posted.496
The court found that CompuServ'e was a distributor of Rumorville
USA and was not liable because it was not required to know of everything
stored or posted in its electronic memory. 497
The court stated:
CompuServe has no more editorial control over such a publication than
does a public library, book store, or newsstand, and it would be no more
feasible for CompuServe to examine every publication it carries for
potentially defamatory statements than it would be for any other
distributor to do so.

490, Id, at 1651.
491, Id. at 1676 n.156 (citing Nicholas Johnson, Jefferson on the Internet, 47
281, 285 (1994)).
492, Id,
493. Cubby v, Compuserve, 776 F. Supp. 135, 140 (S.D.N.Y. 1991).
494, Id. at 138.
495. Id. at 139.
496. [d. at 137,
497. [d. at 141.

FED.
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Technology is rapidly transforming the information industry.
A
computerized database is the functional equivalent of a more traditional
news vendor, and the inconsistent application of a lower standard of
liability to an electronic news distributor such as CompuServe, than that
which is applied to a public library, book store, or newsstand would
impose an undue burden on the free flow of information. 498

Cubby involved a provider that had contracted to assume full responsibility.499 The outcome might have been different under the terms offered by
different service providers, for example, America Online has partnership
agreements with its providers. 5°O In Stratton Oakmont Inc. v. Prodigy
Services Co., the court found that Prodigy acted to exercise editorial control
and so could be liable as a publisher. 501 Prodigy had established an
automated filter that screened for offensive language and had the ability to
purge messages based on their content. 502
3. Judicial Flexibility v. Statutory Inflexibility
A recent New York trial court determined that a bulletin board in
cyberspace is not fundamentally different from traditional newspapers and
magazines in that it serves the role of a news disseminator. 503 In Stern
v. Delphi Internet Services Corp., media figure Howard Stern sued because
the on-line service hosted, and promoted, a bulletin board discussion of his
New York gubernatorial bid. 504
Delphi promoted the subscribers'
discussions through a promotional ad showing a picture of Stern. 505 Stern
claimed that Delphi violated a New York statute by using his picture for
advertising purposes without his prior consent. 506 New York courts had
carved out an "incidental use exception" to the statute for news media. 507
In finding for Delphi, the court analogized the service provider to a
television network which provides both news and entertainment. SOB
Because the court found that Delphi functioned, in part, as a news service,
it held that the judicially developed incidental use exception applied. 509

498.
499.
500.
501.
1995).
502.
503.
504.
505.
506.
507.
508.
509.

[d. at 140.
See id. at 137.
Branscomb. supra note 1, at 1649.
Stratton Oakmont Inc. Y. Prodigy Services Co .. 1995 WL 323710 (N.Y. Sup. May 24,
[d. at *2.
Stem Y. Delphi Internet Servs. Corp., 626 N.Y.S. 2d 694, 697 (N.Y. App. Diy. 1995).
[d. at 695.
[d.
[d.
[d. at 696.
[d. at 698.

[d.
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The Stern case is of interest because of its flexible approach in interpreting
a judicially-created doctrine as applicable to a function of computermediated communication. 510 This flexibility was notably absent in a
Wisconsin case where a retraction statute was deemed inapplicable to an
electronic bulletin board because it failed to meet the dictionary's definition
of a "periodical. "511 In refusing to extend the statute's application, the
court concluded that it is for the legislature to address the extension of
traditional communication terms to includ~ the "information superhighway. "512
These two cases illustrate the tension between characterization of
cyberspace issues as either "new", and therefore requiring an evaluation
of whether existing laws should be applied, or viewing the issues as "old
hat" and therefore saving the trouble of creating new rules. 513 However
analogous cyberspace may be to other media, the policies supporting "real
world" rules are not uniformly applicable because cyberspace is not
uniform. 514 The practicalities of screening messages, for example, vary
from bulletin board to bulletin board as one may carry thousands of
messages and another may only get a few messages each day. 515
The imposition of strict liability on information service providers may
be unreasonable. An individual systems operator does not have the
opportunity to edit information before it is released to the public, as do
traditional publishers and broadcasters. 516 An alternative to strict liability
is needed to deter abuses without imposing an obligation to monitor all
messages. 517 There is some concern that imposition of strict liability on
service providers would have a chilling effect on the medium because the
large amount of traffic makes it impossible for a provider to monitor all of
the messages coming through the service. 518 As one author argues, if
service providers are "required to accept responsibility for all of their
content-as are 'publishers' in the print and broadcasting world-then a
budding electronic democracy of free speech operating in an electronic
"public forum" may be lost. "519 The imposition of strict liability would

510. Peter D. Kennedy & James A. Hemphill, Publishing on the Internet: Pitfalls and
Protections, 4 TEX. INTELL. PROP. L.J. 33, 50 (1995).
511. It's in the Cards, Inc. v. Fuscheno, 535 N.W.2d 11, 14 (Wis. Ct. App. 1995); see also
Kennedy & Hemphill, supra note 510, at 47-50 (discussing the development of on-line law).
512. Fuschetto, 535 N.W.2d at 14-15; see also Kennedy and Hemphill, supra note 510, at 4849.
513. Hardy, supra note 44, at 996.
514. Id. at 1003.
515. Id. at l003-Q4.
516. Gallagher, supra note 434, at 205.
517. Branscomb, supra note I, at 1671.
518. Hardy, supra note 44, at 1003.
519. Branscomb, supra note I, at 1672.
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cause changes in the operating structure of cyberspace, the number of
potential service providers, and the cost of service:
Should strict liability for all electronic transmission become the accepted
norm, service providers might scramble to hide behind contracts,
waivers, monitoring of all content, and censorship of messages before
posting. Such developments would effectively exclude the majority of the
smaller sysops who may operate a board mainly for their own personal
interests or as an appendage to a hobby club or a small business.
Liability insurance would be prohibitively expensive, the burden of
monitoring all messages before posting them too demanding, and the
possibility of facing protracted litigation too onerous. 520

The delivery system of cyberspace communication may offer an alternative
to strict liability for service providers. An argument may be made that a
medium that offers users the ability to control the content of information
received, might dampen legislative zeal for regulation. 521 Arguably, such
. control is possible through the delivery system of cyberspace information.
The destination data appended to the information packet could include
information about the content of the messages, then users could filter
transmissions according to preselected categories. 522 Similar technology
was developed to overcome consumer complaints about some of the
material provided by cable television companies. 523

D. Advertising and Privacy
While there are many privacy concerns at issue on the Internet, the
concern most relevant to attorney advertising may be the increasing number
of advertisers who have discovered how easy it is to spread their message
to large groups of potential clients with just the click of a mouse. E-Mail
is a much cheaper form of advertisement than direct-mail; therefore, "as
the economic constraints on sending tidal waves of unsolicited mail are
removed, legal restrictions may have to take their place. 524 Advertisers
are increasingly posting their messages on computer bulletin boards on the
Internet. 525 Though there is some legitimate anxiety about the possibility
of "chilling" the development of cyber communication, the rights of the

520.
521.
522.
523.
524.
525.
Defamation

Id. at 1671.
Bennan & Weitzner. supra note 454. at 1632.
Id.
Consumers may obtain "lock-boxes" to cut-off access to selected channels.
Eugene Vo10kh, Cheap Speech and What it Will Do, 104 YALE LJ. 1805. 1844 (1995).
Thomas D. Brooks. Catching Jellyfish in the Internet: The Public-Figure Doctrine and
on Computer Bulletin Boards. 21 RUTGERS COMPUTER & TECH. LJ. 461. 467 (1995).
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audience are paramount. 526 The audience in cyberspace differs from the
audience in other forms of communication because of the technology
involved. The e-mail recipient pays for the service in which electronic mail
is' posted, has limited space to store messages, and must download the
messages deposited. 527 Thus, unsolicited commercial messages sent
through e-mail are more disruptive and present a greater intrusion on
privacy than do newspaper advertisements or direct-mail letters. 528
Legislative regulation of e-mail is appropriate because the assumption that
a "short, though regular, journey from mail box to trash can" is an
acceptable burden may not be applicable to this form of communication. 529
Any attempt to regulate cyberspace should take into consideration not
only its similarities with other forms of communication, but also its
differences. Would-be regulators will fare much better with "Netizens" if
they understand the traffic before circling their covered wagons on the
information superhighway. 530 Netizens protested the passage of the
Telecommunications Act of 1996 by observing "Black Tuesday" where
bulletin boards provided information about the new law on screens darkened
in protest. 531
IV. USING THE INTERNET: A TIORNEY OPPORTUNITIES

Section IV of this Article will review access to the cyberspace
communication, specifically as it applies to lawyers. There are many
opportunities to utilize the Internet in the practice of law: to enhance
efficiency, to expand resources, to improve client service, and to develop
marketing efforts to reach potential clients. 532 With a better understanding of the existing and potential uses (and abuses) of the Internet, a more

526. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367,390 (1969).
527. Branscomb, supra note I, at 1674.
528. See id. at 1674-75.
529. Volokh, supra note 524, at 1845.
530. In Canada, for example, users set up a newsgroup on a bulletin board to post information
that rendered a court's gag order completely ineffective. Gallagher, supra note 434, at 198. Netizens
displayed a similar disdain in the U.S. upon passage of a law prohibiting posting of obscene or indecent
messages in cyberspace, even in private e-mail. Telecommunications Act of 1996, Pub.L. No. 104104, 110 Stat. 56 (amending Communications Act of 1934, 47 U.S.C. § 151).
.
531. Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (amending
Communications Act of 1934. 47 U.S.C. § 151). The Act overhauls the regulatory framework for
traditional modes of communication and imposes criminal penalties on Internet providers who facilitate
access to indecent material byminors. HENRY H. PERRIlT, JR., Preface to Special Supplement on the
Telecommunications Act of1996, LAW AND THE INFORMATION SUPERHIGHWAY (1996). The American
Civil Liberties Union filed a complaint alleging the unconstitutionality of the Telecommunication's Act,
including Sen. Exon's Communications Decency Act as amended to the bill on Feb. 1, 1996.
532. See Ivan Strand Boise, The Internet and Improving the Practice ofLaw, ADVOCATE, Mar.
1995, at 14-16.
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cogent argument can be made for the development of appropriate and
effective regulation. This section will review some of the most common
opportunities to use the Internet as an element of practicing law.

A. Admission to the Cyberbar
Raise your right hand and verify that you have each of the following:
a law Iicense,533 a computer,534 a telephone modem,535 access to a telephone line,536 an online service provider gateway,537 and the basic
instructions for connecting to the Internet. 538 If you answered "yes" to
each of the requirements-congratulations-you are accepted as a candidate
for the cyberbar. The barriers to cyberspace are relatively few. In fact, it
is the easy, inexpensive, and unregulated access to an estimated 30-50
million539 individuals that concerns those involved with monitoring and
regulating attorney advertising and solicitation.
There are several levels of interaction between individuals in cyberspace. A number of the communication options are easy to understand
because they represent the electronic version of similar activities in the noncyber world. The most easily understood versions of cyberspace communication include e-mail (electronic mail) and on-line research. The more
sophisticated communication methods include browsing the Internet,540

533. Optional. Nobody you connect with on the Internet is likely to actually ask you to prove
that you are an attorney ... of course, that is one of the problems that advertising and solicitation
regulations attempt to address.
534. A personal computer of recent vintage is all that is required. The computer can be anyone
of the current types of personal computers. Generally, a 386 or faster processor is recommended.
535. The most common modem specifications are 2,400, 14,400, and 28,800 bits per second
(bps). The higher the number, the faster information will flow across the telephone line between
computers. Similar to cars ... faster is considered better.
536. Does not have to be a dedicated line. Any telephone line accessible through a modular jack
is sufficient.
537. Internet access is gained by using a computer modem to dial in to an access number
generally located at one of the following: An on-line service provider (such as CompuServe, Prodigy,
America Online); a shell account vendor (such as Pipeline or Netcom), or a SLP/PPI' account service
provider (such as Spry-Internet in a Box, or NetManage-Internet Chameleon). See ALLISON, supra
note 35, at 102-07.
538. For a detailed description of service provider options, see ALLISON, supra note 35, at 10135.
539. "[Tlhe number of users of the Internet soars past 30 million .... " Scott, supra note I,
at 1. "Estimates of the number of individuals on the Internet vaty widely, but it is safe to say there are
probably 50 million users worldwide." Erik J. Heels, Lawyers Suljing the Net, 31 ARIZ. Arr'y 16
(May 1995).
540. "Browsing" is the general term used for moving between networks, file servers,
computers, databases, and files on the Internet. See ALLISON, supra note 35, at 330.
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accessing the World Wide Web,541 and establishing a Web site542 and
home page. 543

B. Pony Rides: The Basics
1. Electronic Mail (E-Mail)
Electronic mail is the most common starting point for most lawyers on
the Internet. The concept is simple. By dialing in through a computer
modem to a service provider,544 messages, documents, and data can be
sent and received between computers. Because a common language
protoCOJS45 is used, computers using different service provider systems
can communicate through the Internet.
E-mail is a communication system that combines the elements of
traditional mail,546 courier delivery services, fax transmittals, telephone
conversations, and videoconferencing. E-mail can be used to communicate
with a specific individual, a select group of individuals, special interest
groups, government agencies, educational institutions, corporations,
libraries, other computer networks, and with a little Internet sophistication
... millions of individuals.
As a flexible, rapid, and inexpensive method of communication,
attorneys are using e-mail to link up with other firm office locations
(regional, national, and international), clients, courts, government agencies,
opposing counsel, expert witnesses, library resources, and a growing list of
special interest discussion groups.54? Up to this point, the only rules for
the use of e-mail are in the amorphous category of "netiquette," the term
used for generally accepted customs within the cyberspace community.548
Section V will discuss the implications of using the traditional
definitions of "in-person," "direct mail," and "written solicitation" in the

541. See supra text accompanying note 8.
542. Id.
543. See supra text accompanying note 7.
544. The five largest service providers are CompuServe (1-800-848-8990), Prodigy (1-800-7763449), America Online (1-800-827-6364), Genie (1-800-638-9636), and Delphi (1-800-695-4005) and
collectively represent several million subscribers. See ALLISON, supra note 35, at 46. There are also
thousands of other regional and local service providers which provide e-mail access to the Internet.
Phillip Elmer-Dewitt, Battle for the Soul of the Internet, TiME, July 25, 1994, at 50.
545. The Internet protocol is described in ED KROL, THE WHOLE INTERNET USER'S GUIDE &
CATALOG 20-25 (1993).
546. Known as "snail mail" in cyberspace. ALLISON, supra note 35, at 338.
547. Known as "newsgroups" in cyberspace. ALLISON, supra note 35, at 66; see also KROL,
supra note 545, at 127-32 (explaining how newsgroups are organized and detailing some newsgroups
available).
548. "Right now, all we have on the Net is folklore, like the Netiquette that old-timers try to
teach the flood of new arrivals, and debates about freedom of expression versus nurturance of
community." HOWARD RHEINGOLD, THE VIRTUAL COMMUNITY 64 (1993).
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context of e-mail and other Internet communication methods. For the
current discussion, it is only necessary to point out that e-mail includes a
number of elements' of passive communication, whereby'upon logging on,
an individual may receive information addressed to them personally, as a
member of a targeted mail list, or as part of the global community having
an e-mail address. In addition, e-mail provides active and interactive
communication opportunities through which an individual can initiate an online "live" discussion549 using the keyboard, audio, and/or video images
or use a series of individual back-and-forth messages over a period of time.
Distribution and participation in e-mail conversations can be limited to a
specific individual or include a virtually unlimited size group.
Another unique feature of e-mail is the general ability to "forward"
a message (including attached documents) without restriction. This
characteristic has generated considerable discussion in the area of defamation,550 copyright and trademark infringement,551 and the right to privacy.552

2. Research, Databases, and Information Access
The use of the Internet to research and retrieve information from a
national and international array of databases is another common use of the

549. Generally called "chat groups." Gilpin, supra note 97, at 723.
550. See Cubby v. CompuServe, 776 F. Supp. 135, 138 (S.D.N.Y. 1991). Plaintiff sued
CompuServe for defamation because of objectionable material posted in a forum operated by a third
party. [d. In finding for the defendant, the Court stated, "CompuServe has no more editorial control
over such a publication than does a public library, book store, or newsstand, and it would be no more
feasible for CompuServe to examine every publication it carries for potentially defamatory statements
than it would be for any other distributor. ... " [d. at 140.
Technology is rapidly transforming the information industry. A computerized database
is the functional equivalent of a more traditional news vendor, and the inconsistent application
ofa lower standard of liability to an electronic news distributor such as CompuServe, than that
which is applied to a public library, book store, or newsstand would impose an undue burden
on the free flow of information.
[d.

551. General copyright law applies to works in cyberspace. Copyrights protect creative, original
expression "fixed by any method tangible medium of expression, now known or later developed, from
which [it] can be perceived, reproduced, or otherwise communicated, either directly or with the aid of
a machine or device." 17 U.S.C § 102 (1994). Trademark law is also applicable in cyberspace "to
the same extent it applies to traditional print or broadcast media. A trademark is a word, symbol, name,
or device used by an individual or entity which identifies and distinguishes its goods from those sold
by others." Scott, supra note I, at 3; see also 15 U.S.C. § 1127 (1994).
552. Privacy law is a fairly recent arrival on the horizon, but it, too, derives at least some of
. its virtues from First Amendment principles. At a minimum, privacy can be translated into some
sanctuary to which one may retreat-a personal space and the ability to screen out unwanted or offensive
messages. Branscomb, supra note I, at 1644.
If the communication is considered to be public e-mail (distinguished from in-house corporate
owned and administered systems), the Electronic Communications Privacy Act prohibits monitoring.
18 U.S.C .. §§ 2701-2702 (1988).
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Internet by attorneys. The sophistication of database development and
access reflects the scientific and academic origin of the Internet. 553 Most
attorneys graduating from law school over the past fifteen to twenty years
are familiar with Lexis-Nexis,554 WestLaw,555 and Dialog. 556 These
large, subscription-based databases provide full-text search capability of
state and federal case law, statutes, commentary, administrative regulations,
law review articles, bar journals and thousands of other law-related and
general circulation publications. Another extensive subscription-based
database is GPO Access. 557 The Government Printing Office's Access
database includes full text of the Congressional Record, the Federal
Register, all Congressional bills, and more than 6,000 files from twenty-five
federal agencies.558
Prior to the Internet, the only practical computer access to large lawrelated databases was obtained by paying a subscription fee and per-use fees
to one of these large service providers. In contrast, the vast majority of
database sources on the Internet provide free, open access to anyone
interested in browsing their database. A review of several of the better
known law-related Internet databases illustrates the extensive breadth and
depth of Internet information:
The House of Representatives Law Library559 includes full text of
pending legislation, congressional testimony, and extensive coverage of
federal legal resources.
The Supreme Court at Case Western Reserve Universiry560 includes
published decisions of the Court, generally within a day of publication.

553. The first extensive computer network was developed for the Department of Defense in 1969
to provide nation-wide. computer-to-computer communication in support of national security. Grosso,
supra, note 39, at 481. Known as ARPANET (Advanced Research Projects Agency Network), the
network used sophisticated computer systems and fiber optics to link together industrial, academic, and
governmental computers. [d. By design, ARPANET had no central command and utilized a common
language or "protocol," thereby allowing each access point, or "node," unrestricted opportunity to
send, receive, or serve as a transfer station for information. [d.
554. Lexis service began in the 1960s as a project of the Ohio Bar Association to computerize
state case law. STEVEN L. EMANUEL, LEXIS-NEXIS FOR LAW STUDENTS I-I (1995). Lexis-Nexis
services are now owned by Reed Elsevier Inc., one of the world's largest publishers. [d. at 1-2. There
. are estimated to be over three-quarter of a million active subscribers to Lexis-Nexis. [d.
555. WESTLAW is a computer-assisted legal research service owned by West Publishing
Company. It contains ·over 5000 databases.
556. DIALOG has been a research tool for information specialists and corporate librarians for
over 20 years: It is comprised of over 450 databases containing over 330 million articles, abstracts, and
citations. Telenet: II dialog.com
557. The Electronic Information Access Enhancement Act of 1993 (PL 103-40) authorized the
Government Printing Office to make the Federal Register, the Congressional Record, and other federal
agency documents available on a fee basis. Internet address: telnet:llwais.access.gpo.gov
558. [d.
559. Internet address: http://www.house.gov
560. Internet address: ftp://ftp.cwru.edu/hermes
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The Securities and Exchange Commission's EDGAR daiabasr?61
consists of electronic filings by corporations to the SEC from early 1994 to
the present.
The Legal Information Institute at Cornell Law School (LII)562
provides a comprehensive source of law-related resources on the Internet.
LII is also linked to other government service locators, including the
University of California Irvine and the Villanova Center for Information
Law and Policy.563
The Indiana University School of Law64 maintains an extensive
subject matter-based index of law-related topics.
Lawlists565 provides a compilation of more than 400 Internet mailing
lists and almost 100 Internet newsgroups. This list serves as a comprehensive source for identifying and accessing law-related discussion groups.
Legallisf66 maintains a broad law-related list of Internet sources,
electronic bulletin boards, online services, printed journals, and law firms
with established home pages.
NET-LA WYER~67 provides one of a number of Internet discussion
groups specifically focused on practicing lawyers' use of the Internet. This
group is considered particularly useful for newcomers to the Internet.
Govdocs 568 provides a comprehensive listing of government resources
on the Internet and a "review" of the value and utility of the information
provided.
Lawyers as a whole have been slow to grasp the impact of being
connected by a desktop (or laptop) computer to an international cache of
millions of documents and databases that are indexed, searchable, and
retrievable. In addition, through general or special topic discussion
groups,569 an attorney has access to the opinions and possible expertise of
thousands (possibly millions) of individuals using the Internet. With only
rudimentary computer skills, a basic computer with a telephone modem,
and Internet access, a rural, solo practitioner now has the same opportunity
to access up-to-date law-related information as any other attorney in the
country, or the world.

561. Internet address: http://www.sec.gov/edgarhp.html
562. Internet address: http://www.law.comell.edu or gopher://gopher.law .comell.edu
563. [d.
564. Internet address: http://www.law.indiana.edu
565. Internet address: http://www.kentlaw.edu/lawlinks/listservs.html or
gopher://lawnext. uchicago .edu :70/00/. internetfiles/lawlists
566. Internernddress :gopher://gopher. usmacs. maine. edu/ 11 e %3a/usm/lawolftp: //ftp.midnight.
com/pub/Legallist
567. Internet address: listserv mail to:net-Iawyers-request@webcom.com
568. Internet address: http://www.lib.umich.edu/chhome.html or gopher://una.hh.lib.
umich .edu/OO/inetdirsstacks/govdocs:tsanaustin or ftp:l/una.hh.lib.umich.edu/inetdirsstacks/govdocs:
tsangaustin
569. Known as "newsgroups" on the Internet. See ALLISON. supra note 35. at 66.
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C. Bronc Bustin ': Browsing the Wide-Open Cyberspaces

"Browsing" the Internet is the terminology for the process of
reviewing available online information. A "browser" is the generic term
for the software and language protocol that lets you "browse" through
various Internet information sources.570 This section of the Article is for
the more Internet-sophisticated user who is interested in understanding
access to the Internet beyond e-mail and legal research.

I. File Transfer Protocol (FTP)
The original browser was File Transfer Protocol (FTP).571 FTP is
a software utility developed for accessing information located on Unix-based
computer systems. It is generally included as part of most full-featured
Internet access services because many large databases are set up for FTP
access. The primary limitation of FTP is that it searches for file names, not
text within the file. The most prominent law-related FTP database is the
Supreme Court-Project Hermes, which provides free access to all Court
opinions. 572

2. Wide Area Network Servers (WAIS)
Wide Area Information Servers (WAIS)573 is a software utility that
allows full-text searches of information databases. 574 Most WAIS databases support only simple, direct search instructions based on finding an exact
word match. 575 As a comparison, Lexis-Nexis and WestLaw provide
sophisticated boolean576 search algorithms and proximity searching.577
WAIS is most commonly used as the search engine for Gopher5 78 and the
Web when those services perform full-text searches. 579
570. See infra Appendix D: Glossary.
571. File Transfer Protocol. A software utility that was developed for use with Unix operating
systems. FTP provides a very basic interface for logging onto a remote host computer, reviewing
directories, and copying files. See ALLISON, supra note 35, at 63.
572. See supra text accompanying note 544.
573. "WAIS is a distributed text searching system ... based on a standard (named Z 39.50)
that describes a way for one computer to ask another to do searches for it." KROL, supra note 545,
at 212.
574. ALLISON, supra note 35, at 67.
575. [d. at67-68.
576. Boolean algebra, named after English mathematician George Boole (1815-1864), is a
mathematical system used to analyze symbolic logic in which all the variables are given the values zero
or one. WEBSTER'S NEW UNIVERSAL UNABRIDGED DICTIONARY 209 (1979).
577. ALLISON, supra note 35, at 68.
578. Gopher is an Internet tool originally developed as a campus information service of the
University of Minnesota. See KROL, supra note 545, at 192.
579. ALLISON, supra note 35, at 67.
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3. Gopher
Gopher (named after the University of Minnesota mascot) was the first
Internet browser to provide menu-based browsing. 58O Unlike FTP and
WAIS, which require an understanding of Unix581 -type access screens and
language protocols, Gopher provides point-and-click access from a series
of menus. When a menu choice is selected, the complex directions used to
locate and access the information source are transmitted "in the background" without the user needing to enter any additional information.582
Using Gopher requires special software, but does not require individual
passwords, user ID's, or user fees. 583

4. World Wide Web (the Web)
The World Wide Web (WWW, W3, or the Web) opened the Internet
to an entire generation of users who merely need to point-and-click on a
word, phrase, or graphic to create a link to other information sources. The
Web uses "hypertext" links to connect text, graphics, sound, movies, and
other multimedia sources across the Internet. 584 Hypertext links eliminate
the need to use menus, special language, or complex instructions to access
information located on other computers. 585 The most popular software for
accessing the Web is NCSA's Mosaic. 586

D. Home, Home Page on the Web
One of the more versatile new opportunities for law firms on the Web
is the creation of an individual "Web site" or "home page." Simply
stated, a Web site is a set of computer files, documents, and graphics that
an individual or organization makes available to other computers on the
Web through a "permanent" Internet address. The address, known as a
Uniform Resource Locator (URL),587 directs a user to an initial screen
called a home page588 or store front. 589

580. Heels, supra note 539, at 18.
581. Unix is an operating system developed by Bell Laboratories primarily for use on large
mainframe computers.· ALLISON, supra note 35, at 339.
582. ALLISON, supra note 35, at 68.
583. See ALLISON, supra note 35, at 69.
584. ALLISON, supra note 35, at 70.
585. ALLISON, supra note 35, at 70.
586. Mosaic is a software program developed by the National Center for Supercomputing
Applications at the University of lIIinois in Urbana-Champaign. See ALLISON, supra note 35, at 335.
It is available in public-domain (free) versions and commercial versions.
587. See supra text accompanying note 7.
588. See supra text accompanying note 7.
589. A "store front" is term sometimes used for a commercial home page. Steve Prestegard,
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1. Cyberlawfirms on the New Frontier
It is estimated that since the first law firm Web site590 was established in 1994, more than 300 law firms have developed Web sites. 59l
The reported reasons for law firms' presence on the Web are as varied as
the content of their Web sites. Visibility is certainly an important consideration. One of the original law firm Web sites has reported an average of
1000 visitors a week, ranging up to 2,400 in recent weeks. 592 Another
firm, after five months on the Web, saw their traffic increase from 535
visitors per month (month four), to approximately 400 visitors per week
(month five).593 Other common reasons for early law firm Web participation include being more responsive to client needs, creating a "cuttingedge," innovative image, and getting new clients. 594
At this early stage of Website development, firms report mixed results
from the standpoint of getting new clients from a Web site. Estimates of
new clients directly attributable to a Web site presence range from "one or
two" to "at least a dozen. "595 According to one Internet consultant,
"The effectiveness of a WWW page for a law firm will depend on a
number of factors, including the firm's location, the type of practice, the
potential clients that the firm is trying to reach, and how well the page is
designed. ,,596 This opinion is reinforced by attorneys currently active on
the Internet, "Having a home page should not be considered a ticket to
guaranteed business any more than a yellow-pages ad. It's a start, and it
depends on what you do with it. "597 Law firms may not yet be capitalizing on a wave of new clients that select lawyers by "surfing the Net. "598
However, with a potential audience of 30-50 million Internet users,599 it
can be anticipated that the number of law firms crossing the cyberspace
frontier is likely to increase at a rapid pace.

Millions and Millions of Potential Customers: Area Businesses are Beginning to Find Uses for the
Internet, MARKETPLACE MAGAZINE, Apr. 25, 1995, at 16.
590. See Venable, Baetjer, Howard & Civilelli at http://venable.comlvbh.html; Roben J.
Ambrogi, Should Your Firm Have a Site on the Internet?, 39 RES GESTAE 50,50 (July 1995).
591. Taylor, supra note 3, at A6.
592. Ambrogi, supra note 590, at 50 (discussing Washington D.C.'s Venable, Baetjer, Howard,
& Civilelli, considered by many to be the first law finn Web site in March 1994).
593. Id. Ice Miller Donadio & Ryan was reponed to be the first finn in Indiana to have a home
page. Id.
594. Id.
595. Id.
596. Id. at 51.
597. /d.
598. "Surfing the Net" is Internet slang for individuals browsing different home pages and
databases on the Internet. See Heels, supra note 539, at 16.
599. See supra text accompanying note 538.
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2. Cyberlawfirm Use of the Internet
One of the initial questions to be addressed by putative regulators of
the Web is "What are law firms doing with their Web sites?" The
following discussion provides a sample of many initial uses of the Internet
by law firms. It is important to note that the evolution of law firm Web
sites is occurring at an extremely rapid pace as more firms enter the
Internet and become familiar with the Web. Because of the dynamic nature
of Web sites, an up-to-date review is not possible. However, the following
is a general discussion of the more common uses by law firms.
Electronic Brochures-Many of the law firm Web sites are electronic
versions of firm brochures. 600 The information included is a combination
of individual attorney biographical data, descriptions of the firm's practice
specialties, information about clients, and description of offices and
locations. 601
Articles, Comments, and Published Information-Another common use
of a Web site is to provide reprints of published information prepared by
the firm's attorneys.602 The information may include republication603
of columns, articles, opinions, speeches, newsletters, client alerts, and other
published materials. 604
Press Releases-The Web can be used in addition to traditional public
media outlets to promote news about the firm or individual attorneys. The
primary difference is that placement is guaranteed, not subject to editorial
review, and is written by the firm. 605
Electronic Publishing-The range of options that exist in traditional
publishing is also available as an electronic publisher. Books, magazines,
newsletters, regular columns, articles, research papers, commentary, and
virtually any other format may be published as original works on a Web
site. 606 Three major differences make electronic publishing extremely
powerful as a publication tool. First, information can be modified at little
or no cost. 607 For most documents, changes can be made using basic
word processing or desktop publishing software. Second, changes can be
made instantaneously and repeatedly. Information on a Web site can be as

600. See Yahoo! Directory of law finn web sites, http://www.yahoo.com. The listing is under
business and economy/companies/law/finns.
601. [d. As of June 1996 there were 1369 law finn or lawyer listings on the Yahoo! directory.
602. See Legal dot Net, http://www.legal.net.This web site offers a full service access to the
World Wide Web for attorneys. See also West's Legal Directory, http://demo.wld.comldemo.htm
603. See William B. Griffith· and Douglas D. Smith, Developing a Legal Web Site, AM. LAW.,
Oct. 1995, at 113.
604. See supra note 600.
605. See supra note 600.
606. See supra note 600.
607. See supra note 600.
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close to "real" time as the Web operator chooses. A new court ruling, an
event reported in the daily press, or a change in personal opinion can be
inserted into an electronic publication as quickly, and easily, as the text can
be typed. Third, multimedia can be combined in a Web publication. 608
Traditional text documents can be enhanced with graphics, audio, and
video. For example, it is possible to "click" on a "link" imbedded in an
article and have a video image played for the "reader." At the end of the
video, the reader may either return to the document or select another
offered choice.
E-mail Messages~A web site can provide direct e-mail access to
attorneys and other resources of the firm (Le., accounting department or
law library). For example, a client, or potential client, after reading
information published on the Web site, could direct a question to a specific
attorney, practice group, general firm e-mail box, or to the firm as a whole.
On-line Conferences, Discussions, Seminars-Several firms have
started regular on-line programs during which an individual can log-in to
a discussion on a certain topic at a scheduled time. 609 The attorneys serve
as moderators and respond to questions by participants. Although the most
common format is "typed" keyboard conversation, the technology exists
to conduct audio and video conferencing as wel1. 610 Although the Web
software supports these capabilities, not all individual computers have the
necessary hardware.
Client Support Services- The law firm of Brobeck, Phleger & Harrison
has taken the firm's Web page one step further. 611 In addition to most of
the above services, the firm allows client access (with a protected password)
to forms which allow direct filing requests with the law firm for Securities
and Exchange Commission filings. 612 Clients are also encouraged to
contact the firm's library staff for specific research requests and invited to
special on-line conferences. 613 Arent, Fox Kintner Plotkin & Kahn's Web
site strategy illustrates a different approach. The firm has established
separate home pages for special issues (advertising law and telemedicine)
in addition to a general home page. 614

608. See supra note 600.
609. See, e.g., Arent, Fox, Kinter, Plotlein & Kahn, http://www.arentfox.com; Brobeck,
Phleger & Harrison, http://brobeck.com
610. See supra note 600.
611. See Griffin and Smith, supra note 603, at 112.
612. [d. at 113.
613. Ed.
614. Arent, Fox, Kinter, Plotkin & Kahn-Advertising Law Internet Site, http://www.webcom.
com/lewrose/home.html-Telemedicine and the Law, http://www.arentfox.com/telemedicine.html
-Home Page, http://www.arentfox.com
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Online Legal Notices-LegalLink Corporation has established a Web
site for providing bankruptcy notices on-line. 615 In addition, the service
posts class action and bond notices. A recent article in the' American
Bankruptcy Institute Journal discussed the potential of using the Internet to
increase the coverage of public notices. 61~
E. Advertising Options on the Internet
The Supreme Court has traditionally characterized attorney advertising
by defining the method of communicating with potential clients. The
primary categories are defined as "in-person," "advertising in the public
media, " and "written solicitation.' '617 Advertising opportunities on the
Internet do not easily fit into these categories. In many cases the boundaries overlap and frequently blend together. The next section of this Article
will discuss the challenge of applying traditional advertising definitions to
the cyberspace environment. For the purpose of outlining advertising
options on the Internet, this section will look at the difference between
"passive," "reactive," "active," and "interactive" advertising on the
Internet.
Passive advertising opportunities resemble traditional firm media
advertising placed in an electronic context. 618 Electronic yellow-pages 619 and basic Web sites with information such as firm brochures,
compilations of published articles, newsletters, and attorney profiles are
examples of' 'passive" advertising opportunities on the Internet. "Passive"
does not necessarily mean simple. SimfIar to television advertising, a
"passive" home page on the Web may be extremely elaborate and
comprehensive. Sophisticated home pages may involve text, graphics,
video, audio, and complex links to databases throughout the Internet.
However, from an advertising and new client standpoint, a "passive"
presence is limited by the requirement that the potential client must initiate
the contact with the law firm.
"Reactive" advertising on the Internet is achieved by providing
potential clients the opportunity to contact the firm on the Internet,

615. LegalLink is a service cosponsored by Huntington Legal Advertising and PoormanDouglas, a division of Shawmut Bank. See Daylene Crudo, Noticing via Internet: Broadening the Scope
of Bankruptcy Notification, 14 AM. BANKR. INSr. J. 12. 12 (Oct. 1995). The Web address is:
http://www.hunt.com/legal. htrnl

616.
617.
618.
619.

Id.
See discussion supra part II.
See The Platinum Pages, http://www.platinumpages.com
See. e.g.. O'REILLY AND ASSOCIATES, GLOBAL NET NAVIGATOR, available on INTERNET

at: http://bond.edu.au/gnnlGNNhome.html(serves as an electronic yellow pages that will sell a Web
page on their service); see also The Platinum Pages, supra note 618.
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generally through e-mail or an established newsgroup.620 Once contacted,
the firm may "react" in a number of ways, including: directing the
potential client to online information in, a Web site; sending requested
information bye-mail or other methods; inviting the potential client to join
in a special interest group discussion; or opening an electronic dialog
directly between one or more firm attorneys and the potential client. 621
Similar to "passive" advertising, "reactive" advertising requires that the
original contact be initiated by the prospective client.
"Active" advertising is the category which has created the greatest
uproar on the Internet622 and is likely to be a major area of focus for
regulating attorney Internet advertising. "Active" Internet advertising in
the most simple, direct form is dissemination of an advertisement across the
Internet. 623 In a widely discussed example of "active" advertising on the
Internet, two attorneys in Arizona disseminated an advertisement for
immigration services to more than 6,000 computer networks and newsgroupS.624 The attorneys distributed the advertisement indiscriminately and
raised the ire of thousands of individuals across the Internet, some of whom
received the advertisement repeatedly as it traveled from one network to
another. .Although the action breached serious "netiquette" rules, the
lawyers defended, and repeated, their actions as legal and appropriate
commercial use of the Internet.625
Other "active" marketing and advertising opportu~ities include
utilizing the large Internet databases to develop highly targeted electronic
mailing lists that can be used to invite participation in special interest
newsgroups, and to solicit prospectiv,e clients. Unlike the relatively
expensive process of producing and sending mass-mailing using traditional
mail, electronic distribution over the Internet is almost free.
The final advertising category is "interactive." Interactive advertising
and solicitation is the process of engaging a potential client in interactive
dialogue by using the resources of the Internet. 626 To initiate the dialogue, an attorney could 'use the Internet to post an inquiry that solicits
responses from individuals in a manner that would indicate their potential
need for legal services. For example, an attorney could enter a newsgroup
created for motorcycle enthusiasts and post a general inquiry about
accidents. Individuals responding to the initial inquiry would have no way
to know that the question was being sent by an attorney. The attorney

620.
621.
622.
623.
624.
625.
626.

See supra text accompanying note 546.
See supra note 608.
See Rheingold. supra note 37 and accompanying text.
See Siegel & Canter, supra note 37.
Pellecchia, supra note 37, at 5H; ALLISON, supra note 35, at 40.
See Pellecchia, supra note 37, at 5H; ALLISON, supr(1 note 35, at 41.
See L.A.W. Legal Access on the Web, http://lawyer-referral.com
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could use the responses and subsequent electronic discussions to screen
potential clients, possibly without the respondent knowing that the other
party to the conversation was an attorney. The variations to this approach
are limited only by the creativity and ingenuity of attorneys. The concerns
raised about this type of solicitation are similar to the ethical issues related
to in-person solicitation discussed in Section II of this article. Concerns
include the opportunity for undue influence and overreaching. A related
area of concern is the opportunity to remain relatively anonymous on the
Internet by using code names and pseudonyms, and the inability to verify
who is actually participating in an electronic conversation. 627
F. Virtual Law Firm
One of the first "virtual law firms" has been created in California by
attorney Mark R. Thierman. 628 The Web site, named "The Virtual Law
Firm" home page, provides access to a network of attorneys specializing
in different areas of law. 629 Each participating lawyer pays a portion of
the fees received from Internet clients to the group. 630 So far, the group
functions similar to a lawyer referral system. However, the group
anticipates expanding the home page to include a wide range of services. 631
G. Virtual Law School 632

The University of Oregon has established a program in partnership
with Apple Computer in which all first year law students are required to
own laptop computers. 633 The program provides students with 24-hour
access to faculty, other students, legal databases, study groups, law
libraries, Lexis, WestLaw, and other worldwide sources through the
university's Internet connection. 634 The University of Texas School of
Law and University of Houston Law Center have also established Internet
sites to offer a combination of traditional student services and information
access. 635 The University of Texas has created a Web site636 with on-

627.
628.
629.
630.
631.

See Branscomb, supra note I, at 1641-42.
See The Virtual Law Finn, http://www.dnai.com/tvlf
[d.
[d.
[d.

las. Adams, Friend or Foe? The Computer in the Practice ofLaw, 55 OR. ST. B. BULL. .
15, 18 (April, 1995).
633. [d.
634. [d.
635. See Law Schools in Cyberspace., 59 TEX. B. l. 6 (1996).
636. [d. Internet address: http://www.law.utexas.edu/school/services/career.html
632.
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line information related to job opportunities, a calendar of events, school
announcements, lists of volunteer opportunities, and tips on job-hunting and
interviewing. 637 The University of Houston provides similar information
on its Web site638 and, in addition, provides an online legal reference desk
that directs users to resources in the law library. 639
Although the computers are currently used to support traditional
classroom instruction, it is not a distant leap to envision on-line law classes
using interactive text, audio, and visual communication. In a related step
in this direction, the State Bar of Texas recently approved the use of online
training for continuing legal education. 640

H. Self-help Legal Databases64 /
In Arizona, a freestanding kiosk located in the county law library can
be used to access a legal database that assists consumers in areas such as
divorce, landlord-tenant disputes, probate, and small claims court matters. 642 Individuals are allowed to schedule forty-five minute "appoint
ments" at no. charge. 643 The system has received a positive enough
response from the local bar, court administrators, and public to be
considered as a prototype for other jurisdictions. 644
V. ApPLICATION OF THE TEXAS RULES TO CYBERSPACE
Section V of this Article will discuss the challenges and potential
problem areas that can be anticipated by using traditional rules as defined
by the Supreme Court to regulate non-traditional Internet communication.
The Texas rules follow the Supreme Court's distinction between "in-person
and telephone solicitation,' '645 "advertisements' '646 and "written solicitations. "647 As discussed in Section III and IV, the range of Internet
communication options includes characteristics of each of these categories.
For example, the interactive nature of Web technology allows moving
rapidly from the passive review of a written text document, to an interactive
discussion using e-mail, with the simple "click" on a hyperlink. The move

637.
638.
639.
640.
641.
642.
643.
644.
645.
646.
647.

Id.
Id. Internet address: http://www.law.uh.edu
Id.
See Law Schools in Cyberspace, supra note 635, at 6.
See Vending-Machine Justice Inevitable, CAL. B.l., May 1994, at 4-5.
Id.
Id.
See id.
TEx. DISCIPLINARY R. PROF. CONDUer 7.03 (1989).
TEx. DISCIPLINARY R. PROF. CONDuer 7.04 (1989).
TEx. DISCIPLINARY R. PROF. CONDuer 7.05 (1989).
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from text-based e-mail to audio and visual communication is only limited
by the hardware and software at each respective end of the conversation.
The interactive nature of the technology will continue to make it more
difficult to apply traditional definitions to cyberspace advertising and
solicitation.

A. Fencing in Attorney Solicitation on the Internet
Section II of this Article defined the framework in which the Supreme
Court has granted the state authority to prohibit in-person solicitation by
attorneys. The Court recognized the inherent risk of harm to a potential
client in its observation that, "[t]he solicitation of business by a lawyer
through direct, in':'person communication with the prospective client has
long been viewed as inconsistent with the profession's ideal ofthe attorneyclient relationship and as posing a significant potential for harm to the
prospective client:' '648
The extension of the prohibition of in-person solicitation to include
telephone, and possibly, on-line communication has not been specifically
addressed by the Supreme Court. However, the Court has granted the state
certain latitude for developing specific rules to protect the public. 649 As
established in Ohralik, "[t]he state has a strong interest in adopting and
enforcing rules of conduct designed to protect the public from harmful
solicitation by lawyers whom it has licensed. "650
The ABA Model Rules of Professional Conduct,651 and' the Texas
652
rules
prohibit both in-person and telephone solicitation in specific
circumstances. 653 The telephone solicitation prohibition is based on the
argument that the communication environment of a private phone call gives
rise to the same concerns related to oversight, regulation, and risk of harm

648. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 454 (1978).
649. See Central Hudson Gas & Elec. v. Public Serv. Comm'n, 447 U.S. 557, 566 (1980). The
second prong of the original Central Hudson test enables the state to develop a rule that limits
commercial speech if it can demonstrate a substantial government interest. /d. Rules that protect the
privacy of a potential client have been held to be substantial by the Court. See, e,g., Florida Bar, 115
S. Ct. at 2376 (holding the Florida Bar's "interest in protecting the privacy and tranquility of personal
injury victims and their loved ones against intrusive, unsolicited contact by lawyers' is substantial");
Edenfield v. Fane, 113 S. Ct. 1792, 1799 (1993) (holding "protection of potential client's privacy is
a substantial state interest").
650. Ohralik, 436 U.S. at 464.
651. MOOEL RULES OF PROFESSIONAL CONouer Rule 7.3 (1995).
652. TEX. DISCIPLINARY R. PROF, CONoUer 7.03 (a) (1989).
653. TEX. DISCIPLINARY R. PROF. CONouer 7.03 (a) (1989) stating, "A lawyer shall not by
in-person or telephone contact seek professional employment concerning a matter arising out of a
particular occurrence or event, or a series of occurrences or events, from a prospective client or
nonclient who has not sought the lawyer's advice regarding employment or with whom the lawyer has
no family or past or present attorney-client relationship when a significant motive for the lawyer's doing
so is the lawyer's pecuniary gain").
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to the potential client that have been identified by the Court as justification
for prohibiting in-person solicitation. 654 The question now raised is
whether'certain communication on the Internet should be included in the
same prohibition?
Although not specifically addressing electronic communication, the
Court has provided its rationale for evaluating the inherent danger of
attorney solicitation in certain communication environments. 655
In
Ohralik, the Court expressed concern that" ... in-person solicitation is
not visible or otherwise open to public scrutiny. Often there is no witness
other than the lawyer and the lay person whom he has solicited, rendering
it difficult or impossible to obtain reliable proof of what actually took place
... [without upholding the constitutionality of state regulation], in-person
solicitation would be virtually immune to effective oversight and regulation
by the State or by the legal profession.' '656 In addition, the Court held
that prohibition of in-person solicitation was appropriate to protect a
potential client from overreaching, fraud, undue influence, and invasion of
privacy.657 The Court defined the framework for evaluating the risk
created in a given communication environment as follows:
Unlike a public advertisement, which simply provides information and
leaves the recipient free to act upon it or not, in-person solicitation may
exert pressure and often demands an immediate response, without providing an opportunity for comparison or reflection. The aim and effect of
in-person solicitation may be to provide a one-sided presentation and to
encourage speedy and perhaps uninformed decision making; there is no
opportunity for intervention or counter-education by agencies of the Bar,
supervisory authorities, or persons close to the solicited individual ....
[I]n-person solicitation is as likely as not to discourage persons needing
counsel from engaging in a critical comparison of the 'availability,
nature, and prices' of legal services.... 658

Considering the Court's opinion in Ohralik, it appears that in certain
circumstances, electronic communication between attorneys and potential
clients on the Internet will create a similar environment of risk for the
client. 659 A private e-mail conversation between an attorney and potential
client is not visible or open to public scrutiny, may demand an immediate
response, and does not provide an opportunity for intervention by the bar

654. See MODEL RULES OF PROFESSIONAL CONDuer, Rule 7.3, cmt. 1 (1992); see also JOHN
S. DZIENKOWSKI, PROFESSIONAL RESPONSIBILITY STANDARDS, RULES & STATUTES 113 (1995).
655. See Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 476 (1988); Ohralik, 436 U.S. at 466.
656. Ohralik, 436 U.S. at 466.
657. Shapero, 486 U.S. at 476 (citing Ohralik, 436 U.S. at 457-58,464-65.).
658. Ohralik, 436 U.S. at 457.
659.

[d.
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or persons close to the solicited .individual. Similar to a telephone
conversation, e-mail conversations create the opportunity for overreaching,
fraud, undue influence, and invasion of privacy.
In its' most recent opinion limiting the scope of attorney advertising,
the Court reemphasized the importance of privacy by stating, "[t]he State's
interest in protecting the well-being, tranquility, and privacy of the home
is certainly of the highest order in a free and civilized society.' '660 The
Court went on to say that, "a special benefit of the privacy all citizens
enjoy within their own walls, which the State may legislate to protect, is an
ability to avoid intrusions.' '661 It is not unreasonable to assume that the
Court would extend the importance of privacy to an individual's cyberspace
and be concerned with the potential abuse of that space through unwarranted
intrusion.
To maintain a consistent level of protection for potential clients
interacting with attorneys on the Internet, the state bar should apply the
Ohralik standards to solicitation on the Internet. 662 The most direct way
for the Texas bar to regulate this area of Internet communication is to
amend the current rules to include prohibition of "on-line solicitation" in
the rules pertaining to in-person and telephone solicitation. 663 The
Supreme Court, if provided the opportunity, would be expected to extend
the Ohralik standard to the state's right to prohibit direct, on-line attorney
solicitation on the Internet if the rules were intended to prevent harm before
it occurred. 664
B. Attorney Advertising on the Internet

As early as Bates, the Court recognized that difficult issues related to
advertising on electronic media would be forthcoming. 665 In fact, it could
be argued that Bates included an invitation to return back to the Court to
specifically address issues related to advertising on the electronic media. 666 The Court noted that "the special problems of advertising on the
electronic broadcast media will warrant special consideration. ' '667
However, subsequent cases have not provided a specific definition of the

660. Florida Bar v. Went For It, Inc., 115 S. Ct. 2371, 2376 (1995) (citing Carey v. Brown,
447 U.S. 455, 471 (1980».
661. [d.
662. See Ohralik, 436 U.S. at 457.
663. TEX. DISCIPLINARY R. PROF. CONDUer 7.03(a) (1989).
664. See Ohralik, 436 U.S. at 457. In Ohralik, the Court found that "[r]ules prohibiting
solicitation are prophylactic measures whose objective is to prevention of harm before it occurs." [d.
at 464.
665. See Bates v. State Bar of Az., 433 U.S. 350, 384 (1977).
666. [d.
667. [d.
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"special consideration,,668 that state's are allowed to give electronic media
advertising.
The Texas rules specifically outline standards for attorney advertising
in the public media. 669 The initial step taken by the Advertising Review
Committee ("Committee") to regulate Internet advertising was the
designation of the Internet as public media. 670 This decision extended the
requirements of Rule 7 to all Internet advertising. 671 In response to the
concern that it may be difficult to define advertising in an Internet context,
the Committee issued Interpretive Comment 17. The Internet and Similar
Services Including Home Pages. 672

C. Web Site Publishing
Interpretive Comment 17 serves to effectively designate the home page
of a Web site as an advertisement per se and requires a mandatory filing
with the Committee. 673 The comment requires the filing of a hard copy
of the home page and "information beyond the first screen that is primarily
concerned with solicitation of prospective clients by a lawyer or law firm
• • • • ' '674 The Comment also attempts to define types of information that
are not generally considered to be solicitous in nature, and thereby exempt
from the hard copy filing requirement. 675 Included in the "exempt"
category are the following: newsletters; news articles; legal articles;
editorial opinions; illustrations; questionnaires; fact or opinion survey
forms; announcement of office openings and relocations; request for
proposals or information from the public; legal product specifications; Email and E-mail response forms; attorney biographical information;
announcement or personnel changes; attorney and support staff recruiting;
job openings; legal development and events, including verdicts, judgments,
court rulings, administrative rulings, and/or legislation; announcement of
seminars and events, including on-line registration forms therefor; links to
other Internet sites (legal or otherwise); and entertainment/amusement
devices. 676
The responses from attorneys active on the Internet initially indicate
that Interpretive Comment 17 is a reasonable initial starting point to enable

668. [d.
669. TEx. DISCIPLINARY R. PROF. CONover 7.04 (1989).
670. TEX. 'DISCIPLINARyR,PROF. CONover 7.04 (1989); see infra Appendix A.
671. See TEX. DISCIPLINARY R. PROF. CONOVer 7.04 (1989).
672. TEX. DISCIPLINARY R. PROF. CONover 7.04 and cmt. 17 (currently available at 59 TEX.
B.l. 256 (1996)).
673. [d.
674. [d.
675. [d.
676. [d.
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the committee to begin monitoring attorney Internet use without creating an
undue burden on current Web site operators. 677 By taking this limited
initial approach, the Committee appears to be following the path encouraged
by the Supreme Court in In re R.M.J. 678 In that case, the Court held that
"[s]tates retain the right to regulate advertising that is inherently misleading
or that has proved to be misleading in practice.' '679 The mandatory filing
of hard copies of law firm home pages and URL addresses will provide the
Committee the opportunity to review the type of information disseminated
by law firms on the Web, and develop future guidelines regarding
information that may be potentially misleading in practice.

D. Advertising Beyond Web Sites
Interpretive Comment 17 does not attempt to address advertising
activities on the Internet beyond the limited scope of Web site home pages.
For example, the Internet advertisement distributed by the two Arizona
immigration law attorneys to more than 6,000 newsgroups which created
such a furor does not fall under the filing requirement of Interpretive
Comment 17 because it was not a Web site communication. 68O However,
the advertisement would be subject to Rule 7.04 as an advertisement in the
public media, assuming of course that the attorneys involved were Texas
lawyers. 681 As an advertisement" under Rule 7.04, the filing, recordkeep-·
ing, and disclaimer requirements of Rule 7 apply.682

E. Filing Requirement
As an advertisement under 7.04, the mandatory filing requirement of
7.07 must be met by making a filing "before or concurrently with the first
dissemination of an advertisement in the public media,,683 and paying a
fee set by the bar. 684 The rules allow, but do not require, an advance
advisory opinion concerning compliance with the rules. 685 To receive an
advance advisory opinion, an attorney must submit an advertisement to the

677. See Philley, supra note 19, at 41.
678. 455 U.S. 191,207 (1982).
679. [d.
680. See Philley, supra note 19, at 35.
681. TEX. DISCIPLINARY R. PROF. CONDuer 8.05 (1989) (regarding jurisdiction).
682. TEX. DISCIPLINARY R. PROF. CONDUer 7.04 (1989).
683. TEX. R. DISCIPLINARY P. 7.07(b) (1989).
684. TEX. DISCIPLINARY R. PROF. CONDUer 7 .07(a)(I) (1989). Currently $50.00 for an initial
filing and $50.00 for filing modifications of a prior advertisement if substantive changes have been
made. TEX. DISCIPLINARY R. PROF. CONDUer 7.07(a)(2) (1989) (stating that the fee is set by the State
Bar of Texas Board of Directors); see also Application for Lawyer Advertising & Written Solicitation,
available from State Bar of Texas (stating fee of $50).
685. TEX. DISCIPLINARY R. PROF. CONDUer 7.07(c) (1989).
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committee "not less than "thirty (30) days prior to the date of first
dissemination. "686 The Committee must respond no later than 25 days
from receipt of the filing with a finding of "noncompliance" or "compliance.,,687 As stated in Rule 7.07(c), "An advisory opinion of the
Advertising Review Committee of noncompliance is not binding in a
. disciplinary proceeding or disciplinary action, but a finding of compliance
is binding in favor of the submitting lawyer if the representations,
statements, materials, facts and written assurances received in connection.
therewith are true and are not misleading. "688
It is important to note that the pre-approval process is optional and not
mandatory.689 In order to meet the Constitutional test regarding prior
restraint,690 the rules allow a filing to be concurrent with publication. 691
The inherent risk of a concurrent filing is that there is no opportunity to
correct the error if the filed advertisement is not in compliance with the
rules. Publication of an advertisement that is not in compliance with the
rules is a violation of the Texas Disciplinary Rules of Professional Conduct
and will be reported to the Office of the Chief Disciplinary Counsel 692 as
a "complaint" and processed through the disciplinary proceedings defined
by the Texas Rules of Disciplinary Procedure. 693
Interpretive Comment 17 lists types of information that are not
considered to be solicitous in nature and are generally exempt from the
filing requirement. 694 Rule 7.07 also provides a definition of certain types
of advertised information exempt from the filing requirement.695 Exempt
materials include the following: name, address, telephone numbers, fields
of law (subject to statements required by 7.02(a) through (c) and 7.04(a)
through (c) regarding certification by the Texas Board of Legal Specialization) , admission date to the bar, other licenses, foreign language abilities,
acceptance of credit cards, fees for initial consultation and fee schedule,
information about pre-paid or group legal planS, or sponsorship of
charitable, community service, or public service programs. 696 Rule

686.

[d.

687.
688.
689.

TEX. DISCIPLINARY R. PROF. CONDUCT 7.07 cmt. 5 (1989).
TEX. DISCIPLINARY R. PROF. CONDUCT 7.07(c) (1989).
TEX. DISCIPLINARY R. PROF. CONDUCT 7.07 cmt. 4 (1989).
690. See Justice William Wayne's discussion on prior restraint in Texans Against Censorship,
Inc. v. Texas State Bar, No. 3:94cv61, slip op. at 81-90 (E.D. Tex. Mar. 31, 1995) (memorandum
opinion).
691. TEX. DISCIPLINARY R. PROF. CONDUCT 7.07(a) (1989).
692. See TEX. DISCIPLINARY R. PROF. CONDUCT 7.04 & 7.07 (1989)(mandating requirements
for substance and filing).
693. TEX. DISCIPLINARY R. PROF. CONDUCT (1989).
694. TEX. DISCIPLINARY R. PROF. CONDUCT 7.04 & cmt. 17 (currently available at 59 TEX.
B.J. 256 (1996».
695. TEX, DISCIPLINARY R. PROF. CONDUCT 7.07 (1989).
696. TEX. DISCIPLINARY R. PROF. CONDUCT 7.07 (d)(I) (1989).
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7.07(d)(2) through (8) adds several other categories of information exempt
from the filing requirement, including: announcement cards and "tombstone" cards or advertisements, published law lists, newsletters mailed to
clients, other lawyers, and certain non-profit groups, written solicitations
not motivated by a certain occurrence or event, written solicitations not
motivated by pecuniary gain, and written information requested by the
client. 697 The information exempt from the filing requirement is still subject
to the prohibition of false, misleading, or deceptive information and may
be subject to the Advertising Review Committee's request for substantiation
of claims made in any advertisement or written solicitation. 698 Finally,
it is very important to note that if filing is required for a type of information, failure to file is a violation of the rules regardless of whether the
information is in compliance with the other requirements of Rule 7. 699
F. Pre-approval and Modification of Cyberspace Publications

The flexibility and ease of. creating, modifying, and distributing
information may create a dilemma for lawyers using the Internet for
advertising or written solicitation. The 30-day pre-approval process may
not cause a significant delay for traditional print and video publications.
However, in a media where information can be created and distributed on
a national or international basis within a matter of minutes, 24 hours a day,
the 30-day pre-approval process may appear to be unresponsive. The
alternative provided by the rules is a filing made concurrently with
publication. 7°O Unfortunately, the risk of violating the rules by a mistake
or omission will be much greater for those attorneys filing concurrently
with publication. There is no "second chance" with a concurrent filing.
Another challenge for attorneys using the Internet will be compliance
with the requirement to file copies of material changes to any advertisement
or written solicitation. 701 Many forms of electronic information may be
updated, modified, and revised as easily as retyping a document. Attorneys
will need to be cautious of making material or substantive changes to
advertising or written solicitations on the Internet without filing a hard copy
of the changes and the appropriate filing fee with the Advertising Review
Committee. 702 It is important to note that failure to file material changes

697. TEX.
698. TEX.
699. TEX.
700. TEX.
701. TEX.
B.J. 256 (1996».
702. TEX.

DISCIPLINARY

R.
R.
R.
R.
R.

PROF.

DISCIPLINARY

R.

PROF. CONDUer

DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY

7.07 (d)(2)-(d)(8) (1989).
7.07(e) (1989).
CONDuer 7.07 (1989).
CONDuer 7.07(a) (1989).
CONDuer 7.04 & Cm!. 17 (currently available at 59 TEX.

PROF. CONDuer
PROF. CONDuer
PROF.
PROF.

7.07 (1989).
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with the committee is a violation of the rules regardless of whether the
modified information is in compliance with the rules. 703

G. Maintaining Records and Copies' of Published Information
In a much overlooked section of the rules, Rule 7.04 (f) requires that
a copy of all advertisements in the public media and a record of when and
where the advertisement was used be maintained for four years. 704
Because the rule is mandatory, failure to maintain proper records is a
violation of the rules, regardless of whether the published information is in
compliance. 705
H. Claiming Cyberspecialties

Rule 7.04(a) outlines the conditions for claiming a practice specialty
in an advertisement in the public media. 706 Specific designations for
patent, trademark, copyright, and intellectual property are defined in
7.04(a)(l).707 Lawyers who have been awarded a Certificate of Special
Competence by the Texas Board of Legal Specialization are also authorized
to list certifications.708 If an attorney claims a specialty, but has not been
awarded a Certificate of Special Competence, the attorney is required to
state, "Not Certified by the Texas Board of Legal Specialization. "709
The disclaimer must be displayed conspicuously and separate and apart
from any other statements. 7lO The requirements of Rule 7.04(b)(2)
regarding disclaimers apply to all advertisements in the public media,
including advertisements on the Internet,711 in which any claim of special
competence is made. 712

703. TEX. DISCIPLINARY R. PROF. CONouer 7.04 & cmt. 17 (currently available at 59 TEX.
BJ. 256 (1996)).
704. TEx. DISCIPLINARY R. PROF. CONouer 7.04(f) (1989).

705.

See id.

706. TEx. DISCIPLINARY R.
707. TEX. DISCIPLINARY R.
708. DESK REFERENCE ANO
ASSOCIATION 285 (1995).
709. TEX. DISCIPLINARY R.
710. TEX. DISCIPLINARY R.
711. TEX. DISCIPLINARY R.
BJ. 256 (1996)).
712. TEx. DISCIPLINARY R.

PROF. CONoUer 7.04(a).
PROF. CONouer 7.04(a)(I).
DIREerORY. STATE BAR OF TEXAS ANO TEXAS YOUNG LAWYERS
PROF. CONouer 7.04(b)(3) (1989).
PROF. CONOUer 7.04(c) (1989).
PROF. CONouer 7.04 & cmt. 17 (currently available at 59 TEX.
PROF. CONouer 7.04 (1989).
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I. Other Cyberspace Advertising Rules
In general, Rule 7.02 prohibits an attorney from making false or
misleading statements that contain a misrepresentation or omission,7\3
create an unjustified expectation about potential results,714 use comparisons with other attorneys that are not objective and verifiable,715 imply
ability to improperly influence officials,716 or designate a specialty in
which the attorney is not competent to practice. 7\7 These rules apply to
all communications concerning an attorney's services, including advertising
and written solicitation on the Internet.
Rule 7.04 includes a number of other requirements that will apply to
Internet advertising. Use of actors or narrators to portray an attorney is
prohibited,718 contingent fee terms must be clearly described,719 a stated
range of fees must be honored for a reasonable amount of time,720
geographic location of a principle office must be disclosed,72\ other office
locations must disclose attorney staffing levels (if less than full time) ,722
one attorney may not finance another attorney's advertising without proper
disclosure,723 anticipated referrals must be stated,724 false or misleading
slogans, mottos, or jingles are prohibited,725 only association with
approved lawyer referral services may be advertised,726 and cooperative
advertising must have participating attorneys clearly identified. 727
J. Written Solicitation on the Internet

The Supreme Court has consistently distinguished between in-person
and written solicitations by attorneys and granted written solicitation a
greater degree of protection under the First Amendment. As discussed
earlier in this Article, the Court has stated that a written solicitation does
not create as great a risk for coercion, duress, overreaching, or undue

713.
714.
715.
716.
717.
718.
719.
720.
721.

TEX.
TEX.
TEX.
TEX.
TEX.
TEX.
TEX.
TEX.
TEX.

722.

[d.

723.
724.
725.
726.
727.

TEX.
TEX.
TEX.
TEX.
TEX.

DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY

R. PROF. CONDUCT 7.02(a)(I) (1989).

R. PROF. CONDUCT 7.02(a)(2) (1989).
R. PROF. CONDUCT 7.02(a)(3) (1989).
R. PROF. CONDUCT 7.02(a)(4) (1989).
R. PROF. CONDUCT 7.02(a)(5) (1992).
R. PROF. CONDUCT 7.04(g) (1992).
R. PROF. CONDUCT 7.04(h) (1992).
R. PROF. CONDUCT 7.04(i) (1992).
R. PROF. CONDUCT 7.04(j) (1992).

.
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY
DISCIPLINARY

R.
R.
R.
R.

PROF.
PROF.
PROF.
PROF.
R. PROF.

CONDUCT
CONDUCT
CONDUCT
CONDUCT
CONDUCT

7.04(k) (1989).
7.04(1) (1989).
7.04(m) (1989).
7.04(n) (1989).
7.04(0) (1989).
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influence. 728 As a general rule, written communication by attorneys using
the Internet should receive the same level of scrutiny and be subject to the
same regulations as traditional, non-electronic written communications.
In Texas, Rule 7.05 provides the guidelines for written solicitation by
attorneys and prohibits false, fraudulent, misleading, deceptive, or unfair
claims. 729 The rule also prohibits communication that involves coercion,
duress, fraud, overreaching, intimidation, undue influence, or harassment,730 As general standards, these rules apply to all written solicitations, including solicitation of clients using the Internet,731
One area in which the Supreme Court has granted the state greater
latitude is in limiting targeted direct-mail solicitation. 732 In Florida
Bar733 the Court distinguished .targeted solicitations from untargeted
letters, saying, "an untargeted letter mailed to society at large is different
in kind from a targeted solicitation; the untargeted letter involves no willful
or knowing affront to or invasion of the tranquility of bereaved or injured
individuals and simply does not cause the same kind of reputational harm
to the profession . . . .' '734 In granting the Florida Bar the authority to
ban targeted written solicitations for 30-days following an accident or
disaster, the Court used the Central Hudson test, finding that the state (1)
had a substantial interest in'support of the regulation, (2) demonstrated that
the restriction on commercial speech advanced the interest, and (3) defined
the restriction narrowly. 735 The Court opinion reached beyond the
concern demonstrated in prior cases with advertising content, and concluded
that limiting the receipt of "offensive" solicitations is a valid state interest
that is not adequately mitigated by the mere opportunity to simply throw
away a solicitation after opening. 736
K. When Has Information Been "Requested?"

A very interesting caveat to the regulation of written solicitation
materials is that once a potential client "requests" information, the
requested information is not subject to the filing and review requirements
of the advertising rules. 737 It is a generally accepted principle that

728.
729.
730.
731.
732.
(1985).
733.
734.
735.
736.
737.

See supra note 229 and accompanying text.
TEX. DISCIPLiNARY R. PROF. CONOVer 7.05(a)(3) (1989).
TEX. DISCIPLINARY R. PROF. CONOVer 7.05(a)(1) (1989).
TEX. DISCIPLINARY R. PROF. CONOVer 7.05 cmt. 1 (1989).
Zauderer v. Office of Disciplinary Counsel of the Supreme Court. 471 U.S. 626, 637-36
Florida Bar v. Went For It, Inc., 115 S. Ct. 2371,2379 (1995).
[d. at 2379.
[d. at 2381.
[d. at 2379.
TEX. DISCIPLINARY R. PROF. CONOVer 7.07(d)(8).
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information requested by a potential client is not categorized as advertising
or solicitation. Texas Rule 7.07(d)(8) exempts information "requested by
the prospective client" from the filing requirements of the Texas rules. 738
Rule 7.05(e)(4) exempts requested information from the requirements of
Rule 7.05(b), including the labeling of information as an "ADVERTISEMENT" on the first written page and envelope. 739
The challenge in regulating Internet communication is determining
which actions are appropriately designated as an information request. The
following are a few examples of online actions that move an individual into
and within electronic online communication: logging-on a network; seeking
out a URL address; entering a Web site; clicking on an icon or "link;"
joining a newsgroup discussion; sending an e-mail; and selecting items from
a menu.
In cyberspace, it is difficult to pinpoint when an action comparable to
requesting information by telephone, fax, or mail has taken place. For
example, if a potential client seeks out a law firm home page on the Web,
at what point are they requesting information? Does the request happen
when they type in the firm address or select the firm name from an online
menu? Once the firm home page is on the screen and the individual is
provided a series of choices, are they requesting information if they' 'click"
on the icon or menu item for firm brochure? What if the individual leaves
an e-mail request for one of the attorneys to contact them about a possible
legal question? Does it change the status of the request if, after selecting
a menu item, a video begins to play describing the firm and prOVIding
statements from firm attorneys? What about the potential client who joins
in an online newsgroup discussion and finds one or more attorneys
participating in the discussion. In response to a question, one attorney asks
if the prospective client would like additional information sent to them
online or by regular mail. Has a solicitation taken place? The variations
are virtually endless and yet the determination of when a request has taken
place has a significant impact on deciding when, or whether, a communication is regulated as an in-person, electronic, or written solicitation.
L. Round-up: Public Media Rule Ready for Cyberspace

In general, it appears that Rules 7.02 and 7.04 do not require
modification to effectively regulate Internet advertisements located outside
of Web sites. As advertisements in the public media, Internet advertisements will be subject to the same level of review as other public media
advertisements, require the same filing of copies and payment of fees to the

738.

[d.

739.

TEX. DISCIPLINARY R. PROF. CONouer 7.05(e)(4).
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Advertising Review Committee, and create an obligation to maintain
accurate records and copies of published information for a minimum of four
years. A short-term, reasonable demand from attorneys using the Internet
will be that the state bar move expeditiously to provide access through the
Internet for the filings and responses required under the advertising and
solicitation rules. Once electronic filing becomes available, it may also be
appropriate to shorten the response time for pre-approval requests.
The Internet offers access to extensive data base resources with detailed
information about individuals. Although the Court has not specifically
addressed the use of electronic mail for direct solicitation, it is anticipated
that the Court would grant the state the authority to impose certain
restrictions on electronic written communication in circumstances where the
Central Hudson test could be met. In particular, the Court would appear
to be concerned with communications that are perceived to be an invasion
of privacy and that have a character that would erode the public confidence
in attorneys. 740
One area of future consideration is the unique environment created on
the Internet by the opportunity to mix written communication with audio,
video, graphics, and other data sources. AlthOugh the Supreme Court has
not specifically addressed the issue of mixed media communication, the
Court stated in Shapero, "In assessing the potential for overreaching and
undue influence, the mode of communication makes all the difference.' '741
As discussed earlier, it appears that certain types of interactive Internet
communication should fall under the prohibition of in-person solicitation.
In the area of interactive and multimedia communication, the state bar will
have to closely monitor solicitation methods being used to identify future
areas of potential abuse.
The challenge before the Texas Advertising Review Committee and
other groups looking at Internet regulations will be to establish additional
rules of conduct for those circumstances that do not fall within established
communication patterns. It may require modification of existing rules or
the creation of a new code of conduct specifically designed for Internet
communication. One alternative is outlined in Appendix B of this Article.
Appendix B is a draft of proposed Model Rules for Attorney Advertising
and Solicitation on the Internet.
The next section of this Article will look at the larger environment in
which Internet regulations have an impact. As a multi-jurisdictional,
international communication media, regulation and use of the Internet will
be influenced by international laws arid customs.

740.
741.

See Florida Bar v. Went For It, Inc., 115 S. Ct. 2371, 2381 (1995).
Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 475 (1988).
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VI. INFLUENCE OF INTERNATIONAL LAW AND A MODEL CODE
Cyberspace is a world of instantaneous, global communication without
national borders, legal authorities, or central control systems. In cyberspace, vastly different cultures and ideas are able to collide, combine and
connect without the assistance of translators or diplomacy. Cyberspace is
accessible by anyone, at any time, anywhere there is a modem and a
telecommunication system. 742 Because of the international nature of
cyberspace, Texas and the United States will not be able to develop
commercial speech regulations for the Internet in a national vacuum. Public
International Law will inherently be involved.
Public International Law, like cyberspace, is not governed by a single
sovereign authority. 743 The sources of Public International Law are
international custom, agreements, and "general principles common to the
major legal systems of the world.' '744 Customary international law results
when general and consistent practices of nation states are followed out of
a sense of legal obligation. 745 International agreements, or treaties, are
analogous to contracts that create law for those countries involved in the
agreement. 746 General principles of international law are those fundamental tenants of law that are common to all nations. 747 Unlike international
customs or treaties, general principles are usually considered' 'supplementary rules of international law. "748 Of these three sources, international
customary law will most likely have the greatest influence on regulating
commercial advertising on the Internet because of its origin, its character,
and the fact that it is already beginning to develop in cyberspace. 749

742. Branscomb. supra note I, at 1671.
743. Hardy, supra note 44, at 1023.
744. RESfATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 102
(1987) in LOUIS HENKIN"ET AL., INTERNATIONAL LAW, 51 (3d ed. 1993) [hereinafter "Restatement").
These same three sources of International Law are discussed by Article 38 of the Statute of the
International Court of Justice. I.C.J. STATUTE art. 38, para. I, in HENKIN ET AL. at 51-52 [hereinafter
Article 38). However, Article 38 lists international conventions (agreements) before international
customs which is consistent with the civil law tradition. Article 38 is generally more accepted by the
international community than the U.S. Restatement version.
745. RESfATEMENT, supra note 744, § 102.
746. [d.
747. [d. Equity in the interpretation of legal documents is the most widely cited general
principle of international law. HENKIN ET AL., supra note 744, at 113 (quoting Friedmann, The
Changing Structure of International Law 197 (1964».
748. RESfATEMENT, supra note 744, § 102.
749. Regulating through treaties will be difficult because (I) treaties usually only bind those who
are party to the agreement and (2) it is difficult for people to determine in an advance contractual
relationship who they will be interacting with on the internet. Hardy, supra note 44, at 1022. In
cyberspace, where international communication is unregulated, treaties will be the most useful when they
are used as building blocks to international customary law. Id.
General principles are not applicable to cyberspace at this point in its development of cyberspace.
[d. at 1022. General principles of law are "based on observations that many nations' legal systems
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Public International Customary Law originated in the medieval "Law
Merchant. ' '750 The Law Merchant was a uniform body of customary rules
that grew up in response to the needs of Fourteenth Century merchants who
met at trade fairs throughout Europe and Asia. 75t The rules were actually
a uniform set of trade practices that were followed by all merchants,
regardless of their national origin, because they inured to their benefit. 752
The Law Merchant was a supplement to the existing rules of commerce in
each jurisdiction rather than a replacement for them. 753 It was not a
system that came about by way of an official proclamation, nor was it a
replica of anyone legal system of commerce. 754 The Law Merchant was
enforced by special courts that provided speedy, practical and flexible
resolution of commercial disputes. 755 According to the court in Bank of
Conway v. Stary, the Law Merchant was "a system of law that [did] ...
not rest exclusively on the institutions and local customs of any particular
country, but consisted of certain principles of equity and usages of trade
which general convenience and a common sense of justice have established
to regulate the dealings of merchants and mariners in all the commercial
countries of the civilized world. "756 Similar to the Law Merchant, Public
International Customary Law has grown out of the international political,
economic and social practices of civilized nations.
The character of customary international law is conducive to the
rapidly changing and global nature of cyberspace for several reasons. First,
customary law is not promulgated by one single "world authority.' '757
It is a recognition by all civilized states of the general and consistent
practices that are actually taking place within and among nation states. 758
International customary law takes a "bottom up," rather than a "top
down" approach to governance. 759 Second, there is no central enforcer
of international customary law. 760 It is recognized by all civilized nations
of the ~orld and is followed out of a sense of obligation. 761 The United
States Supreme Court first recognized international customary law as part

contain fundamental provisions that are widely similar to those of other nations ... [s]ince cyberspace
is not a recognized legal jurisdiction with an existing sovereign and cannot deal as a nation with other
nations, however, this aspect of public international law is ... not relevant to" cyberspace. /d.
750. Hardy, supra note 44, at 1019-20.
751. /d. at 1020.
752. /d.
753. Id,
754. /d.
755. /d. at 1021.
756. 200 N.W. 505,508 (N.D. 1924) (Johnson, J.).
757. Hardy, supra note 44, at 1023.
758. /d.
759. /d. at 1019-20.
760. /d. at 1023.
761.

/d.
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of U.S. law in The Paquete Habana case in 1900. 762 Based on international custom alone, the Supreme Court held that fishing vessels captured
by the United States during the Spanish American War were "exempt from
capture as prize of war. "763 The Court officially announced in this case
that "international law is part of our law, and must be ascertained and
administered by the courts of justice of appropriate jurisdiction, as often as
questions of right depending upon it are duly presented for their determination. "764 Third, international customary law is flexible. It is "a process
of continuous interaction, of continuous demand and response.' ,765
Finally, customary law, like cyberspace, can transcend national boundaries,
and incorporate the characteristics of many different legal systems. 766
International customary is already beginning to develop in cyberspace.
"Netiquette" is basically customary international law .in its embryonic
stages. Netiquette is gradually emerging as "netizens" attempt to address
the aberrant behavior that is taking place on the Internee67 and to control
how, when, and in what form they receive information. 768 What is
interesting about netiquette is that its rules are unwritten, it has not been
promulgated by a central authority, and it was designed in response to the
needs of internet users. Netiquette is gradually becoming enforceable
within its own "cyberjurisdictions. "769 For example, once Martha Siegel
and Laurence Carter disseminated their advertisement to over 6,000
newsgroups on the Internet, they were immediately "flamed"770 by over
30,000 users. 771 As a result of the heavy traffic that poured into their
Internet account, their service was eventually shut down. 772 This was the
way in which netizens patrolled and enforced the violation of netiquette. 773

762. 175 U.s. 677 (1900). In this case the issue was whether the United States could seize
fishing smacks as prizes of war during the Spanish American War. Id. at 686. The ships were owned
by a Spanish subject of Cuban birth and were sailing under the Spanish flag. Id. at 678. The longstanding international custom was that fishing vessels could not be seized as .prizes of war because of
their humanitarian function. Id. at 686-712.
763. Id. at 714.
764. Id. at 700.
765. HENKIN ET AL., supra note 744, at 62 (quoting Myres S. McDougal).
766. Hardy, supra note 44, at 1021.
767. Branscomb, supra note I, at 1656.
768. See Pellecchia, supra note 37, at 5H. Usenet participants are expected, for example, to
post their commercial messages only in newsgroups designated as biz or for sale.
769. See Branscomb, supra note I, at 1656.
770. A flame is "[a] scathing, insulting or condescending message to someone who has
displayed poor Netiquette." Internet Glossary, CHI. SUN-TIMES, May I, 1994, at 14.
771. Gilpin, supra note 97, at 698.
772. Id.
773. Other examples of how netizens are self-enforcing netiquette include (I) Excommunicating
"citizens who do not conform to the cultural norms of a certain cybercommunity," Branscomb, supra
note I, at 1661-62; (2) Conducting online discussions of appropriate behavior and imposing sanctions
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As cyberspace becomes a fertile ground for international commercial
advertising, the United States' experience with Public International
Customary Law can provide insight as to what issues will emerge as
legislatures attempt to regulate the Internet. Customary international law
teaches that the development of consistent, enforceable international law
requires time and general acceptance. Even though the birth of cyberlaw
is taking place at a seemingly "millennial" rate as compared to the Law
Merchant,774 it will take some time for consistent advertising. regulations
to emerge on the Internet. This is especially true in the area of advertising
because there are no uniform customs for regulating commercial advertising
between nations. 775 Even a passive advertisement by U.S. attorneys on
the Internet could be in violation of the advertising laws in other countries.
Should these attorneys be prosecuted for violating the advertising rules of
another country simply because that country's citizens had access to the
advertisement through the Internet?776 Absent customary international law
or an international treaty, there is also a question as to whether the attorney
can actually be prosecuted. Does a foreign state have jurisdiction over an
attorney whose only connection to that state is his or her Internet advertisement that was imported into the jurisdiction by a citizen of the foreign
state? As legislators begin to regulate attorney advertising on the Internet,
they must take into account these legal differences among international
states if they want their regulations to earn general acceptance in the
Internet community.
One of the problems of customary international law is that countries
sometimes disagree as to what is a "custom," and how it applies to a

on violators, id.; and (3) Crowding out pornographers by filling up their message boards with
antipornography e-mail. Philip Elmer-Dewitt, Battlefor the Soul of the Internet, TIME, July 25, 1994,
at 54.
774. Benjamin Wittes, Law in Cyberspace: Witnessing the Birth of a Legal System on the Net,
LEGAL TIMES, Jan. 23, 1995 at S27. Wittes perceptively stated:
Suppose you wanted to witness the birth and development of a legal system.
You would need a large, complex social system that lies outside of all other all other
legal authorities. Moreover, you would need that system somehow to accelerate the
seemingly millennial progress of legal development, so you could witness more than a mere
moment of the process.
This hypothetical system might seem like a social scientist's fantasy, but it actually
exists. It's called the Internet. Id.
775. Scott, supra note I, at 4. Scott points out that a U.S. advertisement that compares the
benefits of one company's products against those of its competitors could be in violation of "morality
laws in Iran, trade libel laws in the United Kingdom, or any of a number of laws and regulations in a
variety of other countries." Id. For a more thorough discussion of the law of comparative advertising
among the major civilized countries of the world, see Jenna D. Beller, Comment, The Law of
Comparative Advertising in the United States and Around the World: A Practical Guide for U. S. Lawyers
and Their Clients, 29 THE INT'L LAW. 917 (1995).
776. Scott, supra note I, at 4.
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particular circumstance. 777 The development of "cyberlaws" will be no
exception. China, for example, recently "ordered all users of the Internet
and other international computer networks to register with the police, as
part of an effort to tighten control over information.' '778 This may be
acceptable in the Chinese legal system, but it is a blatant restriction of the
United State's freedom of speech as guaranteed by the First Amendment.
Because the First Amendment is a "local ordinance, "779 U.S. attorneys,
businesses and other advertisers may witness the emergence of an
international custom that completely bans commercial advertising on the
Internet, even though it is not false or misleading. U.S. legislators must
decide how to treat this incongruence. If they choose to subordinate
international custom to the Constitutional right of freedom of speech,780
they will have to be prepared to bear the consequences of disregarding the
international custom. 781 The international community may choose to
enforce some sort of restriction on the U. S. based on customary internationallaw. 782
Customary international law is enforceable law as evidenced by the
Paquete Habana case. 783 One of the greatest difficulties, however, is
determining when a generally accepted custom has become enforceable.
When does a practice of netiquette become a rule of cyberlaw? The
International Court of Justice in the 1969 North Sea Continental Cases,
stated that a custom becomes enforceable when' 'the acts concerned amount
to a settled practice," and when nations follow it out of the sense of
obligation. 784
The international community uses several sources to
resolve this somewhat obscure and "circular' ,785 explanation of when a

777. Hardy, supra note 44, at 1024.
778. China Tells Internet Users to Register with Police, WALL ST. J., Feb. IS, 1996, at All.
779. Branscomb, supra note I, at 1646. Branscomb notes that most other nations of the world
do not have the equivalent of the First Amendment.
780. Even though "the United States has never doubted the supremacy of international law in
principle, ... neither the President, Congress, nor the courts will give effect to a norm of customary
international law or to a treaty provision that is inconsistent with the U.S. Constitution." HENKIN ET
AL., supra note 744, at 150.
781. The issue as to whether the Coun would give deference to the Constitution is funher
clouded when the fact that attorney advenising on the internet is considered commercial speech and
therefore not afforded as much protection as other forms of First Amendment speech. See generally
Valentine v. Chrestensen, 316 U.S. 52 (1942) (creating the commercial speech doctrine).
782. International tribunals have awarded damages because an international state has disregarded
international law. HENKIN ET AL., supra note 744, at 150.
783. 175 U.S. 677 (1900).
784. 1969 I.C.J. 3, 44 (Feb. 1969). These cases involved disputes over the delimitation of the
Continental Shelf shared by Denmark, Netherlands and the Federal Republic of Germany. The Coun
stated that in order for a practice to be rendered obligatory, the States concerned must feel that they are
conforming to what amounts to a legal obligation. Id. at 44. "The frequency, or even habitual
character of the acts is not in itself enough." Id.
785. Hardy, supra note 44, at 1023. The explanation is circular because it reasons that "a
custom will be legally enforceable when nations follow it from a sense of legal obligation. [However,]
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custom is transformed into a rule of law. Customary international law
relies heavily on model codes and scholarly writings as evidence that a
practice has become a rule of law. 786 An example of a Model Code of
this type is presented in Appendix B. The practices followed by international treaties or conventions can also serve as the precursors to customary
law.
.
International treaties are negotiated agreements that create law for the
participants to the agreement. Treaties can lead to the development of
customary law as the practices established by a treaty become well
recognized and followed by other, non-signatory states. 787 Treaties are
often used because they add a level of certainty to the development of
customary international law. The negotiation process forces the parties to
work through their cultural and legal differences, and they are required to
address issues of monitoring and enforcement.
Treaties are generally thought of as being bilateral or multilateral
agreements between nation-states. 788 However, treaties include conventions that are designed to regulate a particular area of activity. 789 Conventions concerned with international communications,790 safety and flight
standards for international air flights,791 the movement of mail between
countries,792 and the rights and freedoms of the seas 793 have all resulted
in international organizations that were created to regulate specialized areas
of activity in the international arena. The formation of an international
organization that observes, critiques and advises on the development of

how does one know that nations feel a sense of legal obligation?" [d.
786. [d. at 1024.
787. RESTATEMENT, supra note 744, § 102.
788. See HENKIN ET AL., supra note 744, at 96 (describing three classes of treaties: multilateral
treaties "open to all states of the world." treaties establishing a collaborative mechanism for several
states to regulate and manage a particular activity and bilateral treaties that resemble contractual
agreements between the signatories).
789. [d. Other types of treaties include multilateral and bilateral treaties.
790. "The Convention of the International Telecommunication Union ("ITU") was signed on
November 12, 1965." HENKIN ET AL., supra note 744, at 1478. The purposes of the ITU "are to
maintain and extend international cooperation for the improvement and rational use of telecommunications to promote the development and efficient operation of technical facilities, and to harmonize
the actions of nations in the attainment of these ends." [d. at 1479 (quoting Article 4, section I of the
ITU agreement).
791. The Convention on International Civil Aviation was concluded at Chicago on December
7, 1944. HENKIN ET AL., supra note 744, at 1476. Among other things, the Convention "provides for
the adoption of uniform regulations and standards of air navigational practices." [d. at 1477. The
International Civil Aviation Organization (lCAO) became a specialized organization of the United
Nations in 1947. [d.
792. The Treaty Concerning the Establishment of a General Postal Union was adopted in 1874.
The Universal Postal Union was established in 1878 to enforce this agreement. [d. at 1483-84.
793. U.N. Convention on the Law of the Sea, U.N. Doc. A/CONF.62/122;21 I.L.M. 1261
(1982).
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customary international law and the Internet could draw many examples
from these and many other time-proven conventions.
In many ways, the development of public international law on the
Internet will follow a natural evolutionary course. Many cyberlaws and
customs will develop naturally as Internet users see the need for them.
Legislators, both in the U.S. and abroad, need to recognize this and be
patient as they attempt to regulate an international medium that is in its
embryonic states of development. They should also recognize that because
of the rapidly changing nature of computer technology, flexible legal
regulations may be more appropriate for regulating behavior in cyberspace. 794 Allowing customary international law to develop on the Internet
over time will encourage the integration of different cultures and legal
norms. It could also result in a body of flexible "cyberlaw" that is useful
to netizens and acceptable to national governing bodies.
VII. CONCLUSION
The application of the Texas Rules of Professional ConducC95 to
attorney communication on the Internet is a natural extension of the bar's
authority to regulate attorney advertising and solicitation. However, the
rapidly changing technology of Internet communication requires new rules
which reflect the unique characteristics of Internet communications.
Proposed new rules will likely expand the definition of prohibited attorney
advertising and solicitation to include certain on-line communication with
prospective clients.

A. Regulating the Trailing Edge of Technology
One area of concern for the Texas Bar should be that the Internet, and
particularly attorney use of the Internet, may be changing too rapidly to
regulate. As one commentator stated, "[T]he rapidly changing technology
of computer communications implies a need for flexible legal regulation of
behavior, and that flexible regulation in turn implies a presumption that the
most decentralized rules should be applied whenever possible.' '796
Existing technology on the Internet allows the use of interactive video;
simultaneous text; audio and video communication; electronic mail (e-mail);
electronic bulletin boards; "chat" boards; online conferences; electronic
publishing combining text, audio and video; and many other combinations
of electronic information. In addition, unlike traditional media formats,

794.
795.
796.

Hardy. supra note 44, at 995.
TEx. DISCIPLINARY R. PROF. CONDUCT (1989).
Hardy, supra note 44, at 995.
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electronic communication may be developed, distributed, retrieved,
modified, and redistributed on virtually unlimited basis with little or no cost
or delay. Information distribution can be targeted to specific individuals,
select groups, or millions of recipients.
The flexibility and variety of communication options on the Internet
are several of its greatest assets. However, from a regulatory standpoint,
the rapidly evolving dimension of Internet communication pose an
. extremely difficult, if not impossible challenge. It appears reasonable to
question whether an administrative agency, such as a state bar, will be
. effective in regulating anything other than the trailing-edge of technology.
This is one of the more compelling arguments for self-regulation of the
Internet. 797

B. Final Round-up
This Article concludes that the application of the Texas Rules of
Professional Conduce98 to attorney communication on the Internet is a
natural extension of the bar's authority to regulate attorney advertising and
solicitation.
However, the rapidly changing technology of Internet
communication requires new rules that reflect the unique interactive
characteristics of Internet communications. Future rules will be more
effective if adopted on a global or international basis. However, from the
standpoint of U.S. law, unless the majority opinion of the Supreme Court
changes direction, the Court is likely to affirm the state's authority to
regulate attorney advertising and solicitation on the Internet and prohibit
certain on-line communications for the purpose of soliciting new clients.

797.

[d. at 1054.

798.

TEX. DISCIPLINARY

R.

PROF. CONDUCT (1989).
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APPENDIX A
TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT: Part 7.
Interpretive Comment 17. The Internet and Similar Services Including
Home Pages.

A. The Home Page First Screen.
Certain publications on the Internet or similar services are public media
advertisements and are subject to the provisions of Part 7 of the Texas
Disciplinary Rules of Professional Conduct. Unless the home page would
otherwise be exempt from the filing requirements under Rule 7.07(d), a
lawyer or firm publishing a home page on the Internet must file a hard
copy, including the URL address of: (l) the first screen which is sent to the
computer of an accessing person when the home page location (URL) is
accessed; and (2) any material changes in format that vary from the first
screen of the original home page. Pre-approval for the first screen of the
home page is available.

B. Information Linked to the First Screen of the Home Page.
Generally, additional information that the lawyer or law firm publishes
on the Internet or other similar services beyond the first screen of the home
page should not be submitted for pre-approval or filed with the Advertising
Review Committee.
However, additional information beyond the first screen that is
primarily concerned with solicitation of prospective clients by a lawyer or
law firm is considered public media advertisement that must comply with
Part 7 of the Texas Disciplinary Rules of Professional Conduct, including
the filing requirements of 7.07. The following examples are generally not
considered to be primarily concerned with solicitation of prospective clients:
newsletters; news articles; legal articles; editorial opinions; illustrations;
questionnaires; fact or opinion survey forms; announcement of office
openings and relocations; request for proposals or information from the
public; legal product specifications; E-mail and E-mail response forms;
attorney biographical information; announcement or personnel changes;
attorney and support staff recruiting; job openings; legal development and
events, including verdicts, judgments, court rulings, administrative rulings,
and/or legislation; announcement of seminars and events, including on-line
registration forms therefor; links to other Internet sites (legal or otherwise);
and entertainment/amusement devices.
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C. Compliance with Part 7 of the Texas Disciplinary Rules

of Professional Conduct Including Rule 7.04(a-c) and (h-o).
Information that may not be considered primarily concerned with
solicitation of prospective clients must still comply with the applicable
provisions of Part 7 of the Texas Disciplinary Rules of Professional
Conduct, including Rule 7.04(a-c) and (h-o). Attorney biographical
information must contain appropriate statements and/or disclaimers as
required by 7.04(a-c).
References to a submitting lawyer's or law firm's accomplishments or
record, including verdicts, judgments, court rulings, and administrative
rulings, must be accompanied by an appropriate disclaimer as well as the
information set forth in Interpretive Comment 3 regarding unjustified
expectations. The home page first screen must also disclose the geographic
location by city or town of the lawyer's or firm's principal office.
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APPENDIX B
MODEL RULES FOR ATTORNEY ADVERTISING
AND SOLICITATION ON THE INTERNET

1. Firm Name

a.

b.

c.

d.
e.

An attorney advertising or soliciting on the Internet shall not
practice under a trade name, a fictitious name, a name that is
misleading or deceptive, or a firm name that contains names other
than those of attorneys in the firm, with the following two
exceptions:
i.
Use of a firm name with the name or names of deceased or
retired members is allowed; and
ii. A married woman is not prohibited from practicing under
her maiden name.
An attorney advertisement or solicitation communicated over the
Internet and otherwise in compliance with these rules, shall
include, but is not limited to, the following information:
i.
Attorney and/or law firm name;
ii. Principal office address, including city, state, and country;
iii. Name of a least one attorney responsible for the communication content;
iv. Jurisdiction(s) in whichthe attorney, or attorneys within the
firm, is/are licensed to practice law;
v. Uniform Resource Locator (URL) address;
vi. Telephone number; and
vii. Facsimile number (if available).
A law firm pra.cticing as a professional corporation, professional
association, limited liability partnership, professional limited
liability company or other legal entity shall include the designation "P.C.," "P.A.," "L.L.P.," "P.L.L.C.," or other
designation permitted or required by statute or regulation to
indicate the nature of the organization.
A listing of firm attorneys shall identify the jurisdiction(s) in
which each attorney is licensed to practice.
An attorney shall not be identified as a partner, shareholder,
associate, of counselor other designation indicating a professional
relationship between attorneys unless such a relationship has been
formed or established.
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g.
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The name of an attorney occupying a judicial, legislative, or
public executive or administrative position shall not be used in the
firm name during .any substantial period in which the attorney is
not in active practice with the firm.
An attorney shall not practice under a firm name that violates
Rule 2.

False or Misleading Communication
a.

b.

An attorney shall not communicate false or misleading information over the Internet. Information is false or misleading if it:
i.
Contains a material misrepresentation of fact or law, or
omits a fact necessary to keep the information, when
considered as a whole, from being materially misleading;
ii. Is likely to create an unjustified expectation regarding results
an attorney can achieve, or implies that an attorney can
achieve results by means that violate these rules or other
law;
iii. States prior results obtained, or uses comparisons with
services offered by other attorneys, that cannot be substantiated by objective, verifiable data;
iv. States or implies that the attorney is able to improperly
influence any tribunal, legislative body, or public official; or
v. Designates a jurisdiction or specific area of practice, or
identifies an attorney as a specialist, unless the attorney is
competent to practice in the designated jurisdiction or
specialty practice area.
An attorney shall not communicate over the Internet false or
misleading representations of special competence or experience,
including:
i.
An attorney shall not claim that the attorney has been
certified or designated as having special competence or is a
member of an organization, the name of which implies that
members possess special competence, unless the certification
or designation is from an organization that admits members
or grants certification solely on the basis of objective,
exacting, publicly available standards that are relevant to the
area of special competence claimed; and
ii. If licensed in a jurisdiction that requires recognition of
certifying organizations by the organized bar, an attorney
shall not use certifications or designations from organizations
that have not received formal recognition.
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Direct Solicitation
a.

b.

4.

ATTORNEY ADVERTISING ON THE INTERNET

An attorney may use communication or information transmitted
over the Internet to directly solicit professional employment from
an individual or target group of individuals, in the following
circumstances:
i.
There is a family relationship;
ii. There exists a past or present client relationship;
iii. A request has been made by a nonclient for the attorneys
advice, or
IV. Information has been requested by a nonclient about the
attorney's practice or expertise.
An attorney may not use communication or information transmitted over the Internet to directly solicit professional employment
from a nonclient, or targeted group of nonclients, in the following
circumstances:
i.
The direct solicitation is based on knowledge of particular
occurrence or event, or a series of occurrences or events that
may give rise to a cause of action or need for legal representation;
ll.
The communication involves coercion, duress, fraud,
overreaching, intimidation, undue influence, or harassment;
iii. The communication contains a false, fraudulent, misleading,
deceptive, or unfair statement or claim; or
iv. The communication breaches the published etiquette or rules
related to advertising and solicitation of Internet groups,
including, but not limited to the following: commercial
online services; service providers; networks; gateways;
intranets; newsgroups; bulletin boards; mailing lists; or other
groups or services providing organized access to Internet
users.

Advertising and General Information Distribution
a.

Subject to the other provisions of these rules, an attorney may
advertise professional services on the Internet. However, if the
information is distributed for the primary purpose of pecuniary
gain, the word "Advertisement" shall be marked clearly and
distinctly at the top or beginning of the first screen displaying the
information and repeated at locations within the information that
may be the initial point of access through the use of hypertext
linking or other electronic search processes.
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b.

c.

d.

5.

An attorney shall not send or forward information over the
Internet that the attorney has reason to believe is false, misleading, deceptive, or that breaches trademark law, copyright law, or
other laws.
An attorney shall not knowingly permit or cause another person
to use communication or information transmitted over the Internet
that violates these rules.
An attorney shall not use the Internet to advertise professional
services in a manner that:
i.
Unreasonably invades the privacy of other users; or
ii. Directly posts information electronically to a nonclient or
group of nonclients if the individual group has made it
known that unsolicited advertising is not wanted; or
iii. Breaches the published etiquette or rules related to advertising and solicitation of Internet groups, including but not
limited to the following: commercial online services; service
providers; networks; gateways; newsgroups; bulletin boards;
mailing lists; or other organized Internet groups.

Filing and Recordkeeping
a.

b.

6'.
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An attorney shall maintain a hard copy or electronic file copy of
all advertisements for professional services for a period of four
years following the last distribution of the information over the
Internet.
An attorney shall maintain a record of the method, time, date,
and frequency of distribution of all advertisements and solicitations for a period of four years following the last distribution of
the information over the Internet.

Definitions
a.

b.
c.

Commercial Online Services-Commercial services that offer
individual access to the Internet and otherproprietary information
and communication resources. A monthly membership or access
fee is generally charged and additional user fees for certain
services, minutes of access time, or access to special information
may_ also be charged.
E-mail (Electronic mail)-A private letter or message sent from
one computer user to another user.
Home page-The first screen a user sees when accessing a site on
the World Wide Web.
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Internet-A global system linking a large number of computer
networks together.
Mailing list-A name for a select group of Internet users that
receive E-mail on a particular subject.
Newsgroups/BulletinBoards-Electronic bulletin boards on which
a user can read messages that other users have written and posted
responses.
Posting-Information or communication distributed to an E-mail
list, newsgroup, or bulletin board.
Service Providers-Companies that sell Internet access.
Uniform Resource Locator (URL)-Internet address that specifies
the exact location of a. file on the Internet, and the network
protocol needed to retrieve the file.
Web Server-The mainframe or hard drive through which
individual computer users access the Internet.
World Wide Web-One of the large networks of computer
networks and individual users that are connected to the Internet.
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APPENDIX C .
RECOMMENDED REsOURCES

The Lawyer's Guide to the Internet, G. Burgess Allison (ISBN 1-57073-1497, American Bar Association, 1995, 1-800-285-2221). A comprehensive
introduction to the Internet specifically written for lawyers and law offices.
For more information, go to the web site at http://www.abanet.org/lpm/
magazine/lawyersguide. html
The Internet Guide for the Legal Researcher, Con Macleod (ISBN 0939486-34-2, Infosources Publishing, 1995,201-836-7072). A basic guide
and annotated bibliography aimed specifically at people doing legal research
on the Internet. It describes key law-related online reference points and
related protocols.
Internet Hand book for Law Librarians, James Milles (Glanville Publishers,
1993). Detailed guide and introductions to the building blocks of Internet
services, tailored for law librarians.
An Introductions to Using the Internet at Saint Louis University School of
Law, James Milles (available online as interlaw,ftp://lawlib.slu.edu/interlaw. txt). Developed as a how-to guide for using the Internet on the VAX
machines at SLU School of Law. However, also covers many Internet
basics and includes bibliographic evaluations of selected law-related and
Internet-related on-line resources. Updated regularly.
Law on the Net, James Evans (IS·BN)-873370282-4, Nolo Press, 1-800-9926656). A guide to legal resources on the Internet, BBSs and the big five
commercial online services-America Online, CompuServe, Prodigy,
Delphi and Genie. Covers government and courts (both federal and state),
law schools, law firms, legal reference sites, listservers and news-groups.
All cross-indexed. For more information, go to the web site at http://gnn.
com/bus/nolo
The Legal List, Internet Desk Reference, Law-Related Resources on the
Internet and Elsewhere, Version 6.0, Erik J. Heels (ISBN 0-7620-000-7)
(available online as legallist, ftp://ftp.lcp.com/ pub/LegaIList/legallist. txt-bound version: Lawyers Cooperative Publishing, 1995, 1-800-2545274). Contains both a guide and the most comprehensive listing of lawrelated online references available. Updated regularly. For more information, go to the Web site at http://www.lcp/com
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The Legal Researcher's Internet Directory, Josh Blackman (O'Reilly and
Associates, 1995, 718-399-6136 for ordering information). More of a
catalog and bibliography than just a simple listing. Evaluates and assesses
key law-related online reference points. For more information, go to the
gopher site at gopher://gopher.findsvp.com:70, and look under Research
Service.
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APPENDIX D
GLOSSARy799

browser

Software program that can find and
retrieve documents from the World Wide
Web using the HTTP protocol.

commercial on-line services

Companies that provide access to a wide
range of software, services, and Internet
access for a fee. Access is generally
provided for a monthly subscription fee
plus additional charges for on-line usage
after a specified number of hours per
month. The largest commercial on-line
companies include: America Online,
CompuServe, and Prodigy.

cyberspace

Conceptual space that contains all of the
information flowing through computer
networks. Frequently used as an informal name for the Internet.

e-mail/electronic mail

Private letter or message sent from one
computer user to another user. To send
and receive e-mail on the Internet an
individual must have an e-mail address
on a network or individual computer that
is connected through a gateway to the
Internet.

flame

Scathing, insulting or condescending
electronic message.

File Transfer Protocol (FTP)

Protocol that defines how to transfer files
from one computer to another. Also
used to define the software that allows
files to be moved between computers.

799. Infonnation for the glossary has been collected from many sources. The two primary
sources are Ed Kroll, The Whole Internet (1993), and G. Burgess Allison, The Lawyer's Guide to the
Internet (1995), see supra Appendix C.
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gateway

Computer system that allows information
to be transferred between computers or
networks using different applications.
Gateways to the Internet are computer
systems that have the software necessary
to allow individual users and networks to
send and receive information from a
wide variety of sources using many
different applications.

gopher

Software program that helps users navigate through the Internet to locate items
of interest. Developed at the University
of Minnesota and named after the school
mascot "Golden Gophers."
Also a
tongue-and-cheek reference to the function of the program to "go-for" information.

home page

First screen a user sees when accessing
a site on the World Wide Web. A home
page may be accessed by using a Uniform Resource Locator (URL) address or
by "clicking" on a hypertext link.

hypertext link

Icons, graphics, words, titles, phrases,
names, addresses and other short segments of descriptive information that
have been highlighted or underlined in
one Web page to designate a "link" to
other networks, home pages, or documents on the World Wide Web.

hypertext transfer protocol
(HTTP)

Protocol for transfer of hypermedia,
including text, graphics, and video
across the World Wide Web.

hypertext markup language
(HTML)

Computer language that converts a file
or document used on one server or
network into a language that can be read
on other computers.
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Internet

Global system for linking computer
networks together.

·Iocal area network (LAN)

Network of computers linked together,
generally at one location.

mailing list

Discussion group using the Internet to
connect individuals interested in a particular topic or area of interest. Information is distributed bye-mail to participants on the list.

modem

Device that allows a computer to connect
to other computers over the telephone.

netiquette

General rules of etiquette on the Internet.

newsgroups/bulletin boards

Designated addresses on the Internet
where an individual may read and/ or
respond to messages posted by others.
The groups are generally organized
around common themes, topics, or areas
of interest.

posting

Message sent by computer using e-mail
or as part of a newsgroup or bulletin
board discussion.

protocol

Definition of how computers will act
when communicating with each other.
Standard protocols allow computers from
different manufacturers and using different software to communicate.

service providers

Companies that provide a gateway to the
Internet for individuals or networks.

Telnet

Protocol that allows one computer to log
in to other computer systems on the
Internet.

The Web

See World Wide Web.
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time-out

Condition in which one computer fails to
respond to another computer within a
specified amount of time.

Unifonn Resource Locator

Internet address that specifies the
exact location of a file on the Internet
and the network protocol needed to
retrieve the file.

(URL)

WAIS

Wide-area information servers developed
to allow searching for information in
databases connected through the Internet.

Web server

Mainframe or hard drive through which
an individual or network access the
World Wide Web. Also used to describe
the program that responds to requests
from Web users using the HTTP protocol.

wide area network (WAN)

Network of computers located at different locations.

World Wide Web

www

Network of computer users and servers
that communicate using HTTP protocol .
.The Web is one of the networks connected to the Internet.
See World Wide Web.
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