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THE SELLER'S OBLIGATION UNDER
UCC SECTION 2-702: NOTICE AND

TENDER OF PERFORMANCE

Section 2-702(1) of the Uniform Commercial Code provides
that "[w]here the seller discovers the buyer to be insolvent he
may refuse delivery except for cash. . . ."I Whether the seller is
under any duty to give notice to the buyer that delivery will not
be made except for cash, however, is a question not addressed
by this section. In addition, the few courts which have construed
this aspect of section 2-702(1) are not in agreement. 2 Though the
right to refuse delivery except for cash was also a common law
remedy, neither is a uniform resolution of this problem to be
found in the pre-Code cases.' Yet, it is not difficult to hy-
pothesize a situation in which the answer to this question may
determine liability. For instance, the seller and the buyer agree
to a sale of goods on credit, and subsequently the seller dis-
covers buyer to be insolvent. The seller does not notify the buyer
that he is withholding delivery except for cash. Is either party in
breach if the goods are not delivered on the date called for by
the contract? This comment examines the varying judicial re-
sponses to this problem and attempts to assess them in light of
general common law and Code principles.

PRE-CODE CASE LAW
The right of a seller, upon the insolvency of the buyer, to

withhold delivery except for cash has been specifically iden-
tified as early as 1825. 4 In 1893, a Minnesota court 5 could confi-

1. All citations to the U.C.C. in this article will be to the 1972 official text.
2. Apparently only two cases have specifically addressed the question of

notice in U.C.C. § 2-702(1): Indussa Corp. v. Reliable Stainless Steel Supply Co.,
369 F. Supp. 976 (E.D. Pa. 1974) and Aaron Ferer & Sons Co. v. Scottsbluff Pipe
& Supply Co. (In re Aaron Ferer & Sons Co.), No. BK 74-0-482 (D. Neb. June 29,
1977). See text at notes 53-61 infra for a brief discussion of these cases.

3. Numerous cases have been cited to us upon the conduct which a
vendor should pursue to preserve his rights under a contract for the sale
of goods on credit, when he has refused to proceed with its performance
upon learning of the insolvency of the vendee, but they exhibit so much
difference of judicial opinion on the subject that it is difficult, if not
impossible, to reconcile them.

Florence Mining Co. v. Brown, 124 U.S. 385, 390 (1888).
4. If the seller has dispatched the goods to the buyer, and insolvency

occurs, he has a right in virtue of his original ownership to stop them in
transitu ... And if this be the case after he has dispatched the goods,
and whilst they are in transitu, a fortiori, is it when he has never parted
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dently state that "[c]ourts have differed as to the name to be
given this right, but they all recognize its existence. '6 The
rationale behind the rule was explained as follows:

Where a vendor contracts to sell personal property on
credit, he thereby agrees to waive his lien for the pur-
chase money; but he does so on the implied condition
that the vendee shall keep his credit good. If, therefore,
before payment, and while the vendor still retains pos-
session of the property, he discovers that the vendee is
insolvent, he may hold the goods as security for the
price. The insolvency of the vendee does not rescind the
contract, and is not of itself a ground for rescission. It
merely entitles the vendor to demand payment in cash
before parting with possession of the property.. . . Like
the analogous right of stoppage in transitu, it grows out
of the vendor's original ownership and dominion, and is
founded on the equitable principle that one man's pro-
perty ought not to go to pay another man's debt.7

As emphasized by the above language, the insolvency of the
buyer does not terminate the contract-it merely entitles the
seller to withhold delivery except for cash.8 Although little dis-
pute seems to have been engendered by this abstract statement
of the rule, one question in this area which has caused conflict is
"whether the solvent party must make a conditional offer to
perform, or take other affirmative steps to get assurances of the
other party's ability to perform, in order to escape liability for
breach of contract."9 In short, is the seller under any obligation
to notify the buyer that he is withholding delivery except for
cash?

In view of the near uniformity with which the right of a
seller to refuse delivery has been upheld, it is surprising that the
case law has not been found to provide an unequivocal answer
to the above question. Commentators have typically noted two

with the goods, and when no transitus has begun. The buyer, or those
who stand in his place, may still obtain the right of possession if they will
pay or tender the price....

Bloxam v. Sanders, 107 Eng. Rep. 1309, 1312 (K.B. 1825).
5. Crummey v. Raudenbush, 55 Minn. 426, 56 N.W. 1113 (1893).
6. Id. at-, 56 N.W. at 1113.
7. Id.

8. This same approach is closely reflected in both principle and language by
U.C.C. § 2-702(1). This section does not allow a seller to cancel, but to "refuse
delivery except for cash .... Rock-Ola Mfg. Corp. v. Leopold, 98 F.2d 196,197
(5th Cir. 1938), closely anticipates the language of the Code: "[It] is well estab-
lished that a seller of goods on credit, upon learning of his buyer's insolvency,
may refuse to deliver except for cash." The remedy was available under The
UNIFORM SALES ACT by way of a seller's lien theory. The UNIFORM SALES ACT §
54(1)(C).

9. J. MURRAY, CONTRACTS § 180, at 353 (1974).

[Vol. 11

HeinOnline  -- 11 Creighton L. Rev. 564 1977-1978



COMMERCIAL LAW

conflicting lines of authority,10 but at least three different ap-
proaches to this problem are discernible. These varying posi-
tions are best described by the order of performance that they
imply: (1) the seller's duty to deliver is a condition precedent to
the buyer's duty to to pay cash; n (2) the buyer's duty to pay cash
is a condition precedent to the seller's duty to deliver; 2 and (3)
the seller's duty to deliver and the buyer's duty to pay cash are
concurrent conditions.13

Since the buyer's insolvency gives the seller only the right to
refuse delivery except for cash, notice of the seller's exercise of
this right necessarily entails, explicitly or implicitly, an offer by
the seller to perform for cash. Whether a seller is obligated to
make such a conditional tender is determined by the order of
performance required by the contract. A determination of the
required order of performance, therefore, represents also a res-
olution of the question of notice.

10. Both Williston and Murray note that some cases have put the burden
upon the seller to make a tender, and that other cases have required the insol-
vent buyer to do so. Both also agree that the contracts of insolvents are not
usually carried out, and that therefore it would be fairer to put the burden of
going forward with performance on the insolvent buyer. 6 S. WILLISTON, CON-
TRACTS § 880 (1960); MURRAY, supra note 9, § 180. Corbin, at one point, states that
the insolvency of one party does not "eliminate the condition of the other party's
performance in establishing his right of action." 6 A. CORBIN, CONTRACTS § 1261,
at 39 (1950). But later he concludes that "[i]f the insolvent buyer does not tender
payment in cash, the seller may dispose of the goods in the market and enforce
his claim for damages" (citing Pratt v. S. Freeman & Sons Mfg. Co., 115 Wis. 648,
92 N.W. 368 (1902)). Id. at 45. Pratt does not hold, however, that a seller may
enforce a contract with an insolvent buyer without a tender of performance on
his own part. See note 43 and text at note 44 infra.

11. See Gibson v. Carruthers, 151 Eng. Rep. 1061, 1067 (Exch. 1841). This
case presents probably the strongest statement in support of the proposition
that a seller must perform any precedent conditions called for in the contract:

[T]his privilege [of stoppage in transitu] . . . has never yet been
extended further than to allow resumption of possession after the con-
tract was complete by delivery and to undo as it were the delivery; there
is no trace of any authority for saying, that bankruptcy or insolvency
excuses the party contracting with the bankrupt from performing any
other unexecuted part of his contract.

Id. This case may be distinguished on its facts, however. See text at notes 24-30
infra.

12. See RESTATEMENT OF CONTRACTS § 287, Comment b (1933), quoted in
text at note 15. But see RESTATEMENT (SECOND) OF CONTRACTS § 276 (Tent. Draft
No. 9, 1974). Comment a to this section makes it clear that the buyer's insolvency
by itself empowers the seller only to suspend his own performance. If the seller
desires to enforce the contract, he is required to proceed under § 275. Id. Section
275 allows the seller to demand adequate assurance of performance from the
insolvent buyer, and entitles the seller to treat the buyer's failure to provide such
assurance as a repudiation.

13. See Diem v. Koblitz, 49 Ohio 41,29 N.W. 1124,1128(1892), quoted in text
at note 50 infra.

1977]
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DELIVERY AND PAYMENT AS
CONDITIONS PRECEDENT

Under the first view identified above,
[a] solvent party must perform any precedent act which
the contract requires of him, such as shipping the goods
to the point where a sale was to be made, or be liable if it
turns out that the insolvent or his representatives desire
to perform the contract, and are able to do S0.14

Thus, in a typical credit transaction, a seller would be obligated
to deliver the goods to an insolvent buyer in order not only to
demand cash payment, but also to escape liability for breach of
contract. Practically, the seller would be under an absolute duty
to deliver, and performance of this duty would be a condition
precedent to the buyer's duty to pay cash.

The contrary result occurs under the second approach.
"[T]he duty of going forward is cast on the insolvent .... If he
fails to perform or tender within the time permissible under the
contract, his non-performance will amount to a breach of his
contract, in spite of the failure of the solvent party to perform or
tender."'15 In short, the buyer's duty to pay cash would be a
condition precedent to the seller's duty to deliver.

The cases actually holding either of these polar positions,
however, appear to be few in number. Keppelon v. WM Ritter
Flooring Corp. ,16 for instance, has been cited for the proposi-
tion that if a seller withholds delivery except for cash, he must
still tender performance in order to escape liability. 7 Yet, the
court in Keppelon made it clear that this issue was not before
it.'8 In that case, the buyer had sued the seller for failure to
perform a contract to furnish labor and materials for a con-
struction project. 19 On appeal, the seller argued, inter alia, that
it was entitled to refuse performance except for cash payment
because of the buyer's insolvency.20 The court refused to con-
sider such a defense because it was not plead in the action
below.21 The pleadings did assert that the buyer was insolvent,
but not that the buyer had failed to offer cash payment. 2 Since

14. WILLISTON, supra note 10, § 880, at 383.
15. RESTATEMENT OF CONTRACTS § 287, Comment b (1933).
16. 97 N.J.L. 200, 116 A. 491 (1922).
17. MURRAY, supra note 9, § 180, n.26; 6 WILLISTON, supra note 10, § 880 n.15.
18. Keppelon v. W.M. Ritter Flooring Corp., 97 N.J.L. 200,-, 116 A. 491,493

(1922).
19. Id. at -,116 A. at 492.
20. Id. at-, 116 A. at 493.
21. Id.
22. Id. at -,116 A. at 492-93.

[Vol. 11
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the court concluded that mere insolvency did not terminate a
contract, judgment was affirmed for the buyer.23

Another case cited for the same proposition is Gibson v.
Carruthers.24 As in Keppelon, a solvent seller was held liable
for the damages resulting from his failure to deliver goods to an
insolvent buyer. This case, perhaps more than any other, does
suggest that a seller will be required to perform any precedent
acts which are called for in the contract.25 But further analysis
indicates that the particular facts of Gibson may largely ac-
count for the court's decision. In Gibson, the buyer chartered
and sent a vessel from London to Odessa, as had been agreed, to
receive a cargo of linseed from the seller. 26 Prior to the vessel's
arrival in Odessa, the buyer became bankrupt.27 Despite the fact
that the bills of lading were to be in the seller's name, and that
the buyer was to pay cash on receiving the cargo in London, the
seller refused to ship the linseed aboard in Odessa. 28 In finding
for the buyer, the court emphasized both the considerable ex-
pense incurred by the buyer as a result of his part performance
of the contract, 29 and the minimal risk borne by the seller, who

was not required to place the property in the hands of
the bankrupt . . . and, to come in for a dividend, the
defendant [seller] would have still preserved his control
over the cargo, inasmuch as the bills of lading were to be
in his own name, and the cargo was not to be delivered
in London until payment was made in ready money.30

While circumstances such as these do not completely distin-
guish Gibson, certainly they should not be overlooked.

Rock-Ola Manufacturing Corp. v. Leopold,31 Sprague, War-
ner and Co. v. Iowa Merchantile Co.,32 and Pratt v. S. Freeman
& Sons Manufacturing Co.33 have been considered authority
for the converse position-that the burden is upon the insolvent
buyer to tender performance.34 The facts in each of these cases,

23. Id.
24. 151 Eng. Rep. 1061 (Exch. 1841), cited in WILLISTON, supra note 10,

§ 880 n.15.
25. Gibson v. Carruthers, 151 Eng. Rep. 1061, 1067 (Exch. 1841). See note 11

supra.
26. Gibson v. Carruthers, 151 Eng. Rep. 1061, 1063-64 (Exch. 1841).
27. Id. at 1064.
28. Id. at 1064-65.
29. Id. at 1066.
30. Id.
31. 98 F.2d 196 (5th Cir. 1938).
32. 186 Iowa 488, 172 N.W. 637 (1919).
33. 115 Wis. 648, 92 N.W. 368 (1902).
34. Rock-Ola and Sprague are cited in MURRAY, supra note 9, § 180 n.27.

Pratt is cited in CORBIN, supra note 10, § 1261 n.45.
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however, reveal that the seller had communicated to the buyer
an offer, to deliver for cash.35 This considerably weakens any
argument that these cases hold that an insolvent buyer defaults
simply by not tendering cash payment. None of these courts
ignored the fact that the seller had offered performance for
cash,36 and it is not certain, had there been no offer of delivery,
that the outcome would have been the same in each case.

As a further indication of the apparent ambiguity of some
of the commonly cited decisions, it is interesting to note that one
case, H. Muehlstein & Co. v. Hickman,37 has been cited by one
commentator as supporting the view that a seller is obligated to
make a tender,38 and by another for the position that a seller is
not obligated to make a tender. 39 Though there is language in
the case that might support either proposition,40 the facts and
the opinion as a whole indicate that neither statement, alone, is
complete. In Muehlstein, the seller had offered to deliver the
goods if the buyer would pay cash.41 But the court found the
seller obligated to offer performance only if he intended to hold
the insolvent buyer liable under the contract.42 This suggests a
third possible approach, which, to a large extent, would recon-
cile many of these seemingly contradictory decisions.

DELIVERY AND CASH PAYMENT AS
CONCURRENT CONDITIONS

As stated in Muehlstein, the insolvency of the buyer "con-
verts a contract to sell personal property on credit into one for
cash on delivery at the option of the seller.' ' 43 In a credit sale, the

35. Rock-Ola Mfg. Co. v. Leopold, 98 F.2d 196,196 (5th Cir. 1938); Sprague,
Warner & Co. v. Iowa Mercantile, 186 Iowa 488,-, 172 N.W. 637,638 (1919); Pratt
v. S. Freeman & Sons Mfg. Co., 115 Wis. 648, -, 92 N.W. 368, 370 (1902).

36. Rock-Ola Mfg. Co. v. Leopold, 98 F.2d 196, 197 (5th Cir. 1938); Sprague,
Warner & Co. v. Iowa Mercantile, 186 Iowa 488,-, 172 N.W. 637,639 (1919); Pratt
v. S. Freeman & Sons Mfg. Co., 115 Wis. 648 -, 91 N.W. 368, 371-72 (1902).

37. 26 F.2d 40 (8th Cir. 1928).
38. MURRAY, supra note 9, § 180 n.26.
39. WILLISTON, supra note 10, § 880 n.20.
40. It was necessary, of course, that the seller should be in a position to
perform and should tender performance .... [A]nd the record shows
that such performance was tendered. The necessity of a formal tender
is, in fact, obviated by the acts of the party sought to be charged as by his
expressed refusal in advance to comply with the terms of the contract in
that respect, or where it appears that he has placed himself in a position
in which performance is impossible.

H. Muehlstein & Co. v. Hickman, 26 F.2d 40, 45 (8th Cir. 1928).
41. Id. at 42.
42. Id. at 44 (quoting Florence Mining Co. v. Brown, 124 U.S. at 389 (1888)).
43. 26 F.2d at 45. In accord is Pratt v. S. Freeman & Sons Mfg. Co., 115 Wis.

648, -, 92 N.W. 368, 370 (1902). It states:

[Vol. 11
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seller's duty to deliver is a condition precedent to the buyer's
duty to pay. A cash sale, on the other hand, calls for simultane-
ous performances: both delivery and payment are due at the
same time.44 The situation would be as follows:

[I]f what has been promised to be done by one party to
an entire bilateral contract is ... capable of being ex-
changed simultaneously and concurrently for what has
been promised by the other . . .it is quite uniformly
held that the two performances must be exchanged si-
multaneously, and that the case is one involving concur-
rent conditions.

45

Under this view, each party's obligation to perform is condi-
tional on the other party's performance. .If neither party per-
forms, the question then arises as to which party is in default.
The law has responded to this difficulty by saying that neither
party is in default unless the other party has offered to per-
form.46 The equity of such a rule is obvious, since "under it
neither party is required to give credit to the other, or to take the
chance of parting with his own performance without receiving
the exchange for which he bargained. '47

None of the cases dealing with the right to withhold delivery
have expressed this rationale, but it seems implicit in cases like
Muehlstein.48 Thus, in Diem v. Koblitz,49 the court stated:

The rights and obligations of the vendor and vendee are
correlative. If the insolvency of the vendee is sufficient
to justify the vendor in refusing to deliver the property
unless payment be made in cash, it follows that the
vendor incurs no liability by his refusal, and therefore
no right of action accrues to the vendee, unless payment
be made by him; and if the vendor cannot insist upon
damages for the vendee's nonperformance without
showing an offer on his part, with the ability, to per-
form, so neither can the vendee, if he is without the
ability to perform, recover from the vendor.5 0

Under this approach, a holding that the burden is upon the

[T]he seller may withdraw from the contract the element of credit and
insist that it shall stand only as an agreement to sell for cash upon
delivery of the property, and that the contract as so modified shall be
executed; and upon the buyer's neglect or refusal to perform, the seller
may have a choice of several remedies ....

Id.
44. See MURRAY, supra note 9, §§ 142, 160.
45. Id. § 160, at 311.
46. Id. § 142, at 289.
47. Id. § 160.
48. See note 43 and accompanying text supra.
49. 49 Ohio 41, 29 N.E. 1124 (1892).
50. Id. at -, 29 N.E. at 1128.
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seller to offer performance is not necessarily inconsistent with a
holding that requires an offer of cash from the buyer. Once the
insolvency of the buyer converts what was a credit sale into a
cash sale, delivery and payment can be viewed as concurrent
conditions. The burden of going forward is then upon whichev-
er party desires to enforce the contract.

In summary, the common law right of a seller, upon dis-
covery of the buyer's insolvency, to refuse delivery except for
cash "is an incident to the contract and arises therefrom by
operation of law."5 1 Where goods are sold on credit, courts have
generally held that the solvency of the buyer is an implied condi-
tion of the seller's duty to extend credit. 52 Therefore, if the buyer
becomes insolvent, the seller is under no duty to extend credit.
The seller may refuse to deliver except for cash payment be-
cause he is no longer obligated to deliver on credit. The contract
is not terminated; it is merely converted into a. cash transaction
and the duty to deliver and the duty to pay cash become concur-
rent conditions. From this it follows that the seller is not ob-
ligated to deliver unless the buyer offers to pay cash, and that
the buyer is not obligated to pay cash unless the seller offers to
deliver. Either party may put the other in default by a timely
offer to perform on his own part.

THE ANALYSIS UNDER THE CODE

As previously noted, very few cases have considered the
problem of notice, or order of performance, in section 2-702(1) of
the Code. Two cases which have dealt with this issue are Indus-
sa Corp. v. Reliable Stainless Steel Co.,53 and Aaron Ferer &
Sons Co. v. Scottsbluff Pipe & Supply Co.5 4 In view of the
ambiguity in the common law, it is not surprising that these two
cases have reached differing conclusions.

In Indussa, the seller brought an action against the buyer
for the balance due on goods sold and delivered. The only dis-
puted claim was the buyer's counterclaim, which was based on
the seller's failure to deliver other goods as contracted for. The
seller had stopped delivery of these goods while they were in

51. Rock-Ola Mfg. Co. v. Leopold, 98 F.2d 196, 197 (5th Cir. 1938).
52. See Diem v. Koblitz, 49 Ohio 41,-, 29 N.W. 1124, 1128 (1892); Crummey

v. Raudenbush, 55 Minn. 426, -,56 N.W. 1113a (1893); Pratt v. Freeman & Sons
Mfg. Co., 15 Wis. 648 -, 92 N.W. 368, 370 (1902); H. Muehlstein & Co. v. Hickman,
26 F.2d 40, 44 (8th Cir. 1928); Rock-Ola Mfg. Co. v. Leopold, 98 F.2d 196, 197 (5th
Cir. 1938).

53. 369 F.Supp. 976 (E.D. Pa. 1974).
54. (In re Aaron Ferer & Sons Co.), No. BK 74-9-482 (D. Neb. June 29, 1977).

[Vol. 11
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transit on the high seas. Accordingly, the court was primarily
concerned with section 2-705, the related right of a seller to stop
shipment in transit,5 and whether that section of the Code de-
mands any notice to the buyer.56 The court acknowledged that
"[t]he basic problem is that the Code does not address the notifi-
cation question, ' 57 but concluded in dicta that "notice seems
implicit in the ... Section 2-702 remedy of refusal to deliver
except for cash."58

The Ferer court, on the other hand, placed the burden upon
the buyer. It reasoned:

If the contract is advantageous to the buyer, it can be
expected that he will contact the seller and make the
appropriate arrangements necessary to satisfy his sel-
ler. If the contract is not advantageous to the buyer, it
can be expected that no communications will take place
between the parties and the seller will be free to pursue
his remedies.5 9

The conflicting approaches suggested by these two cases
represent the same polar positions encountered at common law.
Yet, the Code does not appear to demand either result any more
than did the common law.60

As both Indussa and Ferer acknowledge, the Code does not
specifically assign the burden of going forward with perform-
ance to either the seller or the buyer.61 But since the same prob-
lem was present in the common law statement of the remedy,
the above analysis of the pre-Code cases should be helpful in
reaching a conclusion under the Code.

55. "The seller may stop delivery of goods ... when he discovers the buyer
to be insolvent .. " U.C.C. § 2-705(1).

56. Indussa v. Reliable Stainless Steel Co., 369 F.Supp. 976, 977 (E.D. Pa.
1974).

57. Id. at 978.
58. Id.
59. Aaron Ferer & Sons Co. v. Scottsbluff Pipe & Supply Co. (In re Aaron

Ferer & Sons Co.), No. BK 74-0-482 (D. Neb. June 29, 1977). In Ferer, the buyer
brought an action against the seller for its failure to deliver. The seller main-
tained that it had withheld delivery except for cash pursuant to U.C.C. § 2-702(1).
The buyer had sought to affirm the contract, and had offered to provide the
seller with assurance of payment, but the seller rejected the offer unequivocally
and claimed to have already resold the goods. Some months later, the seller
recanted, and did make an offer to deliver. The court concluded that the buyer
was under a duty to offer "cash" payment, and found that the offer made by the
buyer was not an offer of "cash" within the meaning of § 2-702(1). The court
therefore granted the seller's motion for summary judgment. Id.

60. Neither does the RESTATEMENT (SECOND) OF CONTRACTS § 276 (Tent.
Draft No. 9, 1974), embody either of the polar positions. See note 12 supra.

61. Indussa v. Reliable Stainless Steel Co., 369 F.Supp. 976, 978 (E.D. Pa.
1974); Aaron Ferer & Sons Co. v. Scottsbluff Pipe & Supply Co. (In re Aaron
Ferer & Sons Co.), No. BK 74-0-482 (D. Neb. June 29, 1977).

1977]
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As at common law,62 it is also clear under the Code that a
seller "may not simply refuse to make delivery; he may refuse to
deliver unless the buyer pays cash. '63 The contract is not ter-
minated, but "[i]n effect, the discovery of insolvency has con-
verted the credit sale into a cash sale." 64 If this premise is ac-
cepted, it necessarily follows under the Code that delivery and
payment become concurrent conditions.6 5

This is immediately apparent when sections 2-507(1) and 2-
511 are compared. Section 2-507(1) provides that "[t]ender of
delivery is a condition to the buyer's duty to accept the goods
and, unless otherwise agreed, to his duty to pay for them."
Section 2-511 states that "[u]nless otherwise agreed tender of
payment is a condition to the seller's duty to tender and com-
plete any delivery." Thus, under the Code, neither the buyer nor
the seller, in a cash transaction, is required to perform unless
the other party has tendered performance.6 6 The only question
remaining, then, is how the Code defines "tender."

The manner of a seller's tender of delivery is set out in
section 2-503. It requires that "the seller put and hold conform-
ing goods at the buyer's disposition and give the buyer any
notification reasonably necessary to enable him to take deliv-
ery."6 Further requirements regarding the time, place, and
manner of a seller's tender are also included in this section, but
depend largely upon the terms of the contract.

Tender of payment by a buyer is not as expressly defined in
the Code as is tender of delivery.68 Section 2-511(2) provides that
"[t]ender of payment is sufficient when made by any means or
in any manner current in the ordinary course of business unless
the seller demands payment in legal tender and gives any exten-
sion of time reasonably necessary to procure it." According to
section 2-310(a), "payment is due at the time and place at which
the buyer is to receive the goods. .. "

Under the Code, then, a seller obligates a buyer to pay the
price by performing the acts necessary to put the goods at the
disposal of the buyer in a time, place, and manner largely deter-
mined by the contract. A buyer is able to obligate a seller by the

62. See text at note 8 supra.
63. A. NORDSTROM, LAW OF SALES § 163, at 493 (1970).
64. Id.
65. See NORDSTROM, supra note 63, §§ 94, 111.
66. Id.
67. See also COMMENT 2 to U.C.C. § 2-503.
68. See NORDSTROM, supra note 63, § 112, in particular, n.77.

[Vol. 11
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payment of the price at the time and place that the buyer is to
receive the goods.

At common law, not only actual performance by one party,
but also "an offer to perform, with ability to make the offer
good," 69 was sufficient to put the other party in default. As
Murray has explained,

there is no good reason for requiring the promisee to
actually perform the condition before acquiring a right
of action against the promisor for his failure to perform
his promise. It should be enough that he has made a
qualified offer or tender to perform contemporaneously
with the performance by the promisor, and this is the
view that has sometimes been taken.70

This argument seems to apply equally as well to the concept of
tender under the Code.71

To return to the hypothetical problem with which this com-
ment began, it appears that the Code would provide an answer
very similar to that implied by the common law. If the seller and
the buyer agree to a sale of goods on credit, and subsequently
the seller discovers the buyer to be insolvent, but the seller does
not notify the buyer that he is withholding delivery except for
cash, then neither party may be in default under the Code even
though the contract is never completed. Because the insolvency
of the buyer has converted a credit sale into a cash transaction,
the duty to deliver and the duty to pay have become concurrent
conditions. As stated by Nordstrom,

[tihe practical implication of this rule [of concurrent
conditions] is that the seller is not in default, even
though the date set for delivery has gone by, unless the
buyer has tendered the price; and the buyer is not in
default, even though the date set for the payment of the

69. Florence Mining Co. v. Brown, 124 U.S. 385, 389 (1888); Diem v. Koblitz,
49 Ohio 41, -, 29 N.E. 1124, 1128 (1892) (quoting Florence).

70. MURRAY, supra note 9, § 142, at 289.
71. See U.C.C. § 2-503, Comment 1:

The term "tender" is used in this Article in two different senses. In
one sense it refers to "due tender" which contemplates an offer coupled
with a present ability to fulfill all the conditions resting on the tendering
party and must be followed by actual performance if the other part,
shows himself ready to proceed. Unless the context unmistakably indi-
cates otherwise this is the meaning of "tender" in this Article and the
occasional addition of the word "due" is only for clarity and emphasis.
At other times it is used to refer to an offer of goods or documents under
a contract as if in fulfillment of its conditions even though there is a
defect when measured against the contract obligation. Used in either
sense, however, "tender" connotes such performance by the tendering
party as puts the other party in default if he fails to proceed in some
manner.
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price has gone by, unless the seller has tendered the
goods. 2

It should not be overlooked, however, that the Code allows
the buyer to tender payment at the time and place he is to
receive the goods.73 If the seller ships the goods under either a
shipment or a destination contract, the buyer is entitled to make
his tender at the point where the goods are to be received.74 If

the goods never arrive, a buyer's rights under the Code are not
entirely clear. 75 For an answer to this problem, Nordstrom has
turned to pre-Code law, which has indicated "that all such a
buyer must do is to prove that at the time and place that the
goods were supposed to have been received the buyer had suffi-
cient funds. . . and that someone was present with authority to
tender the payment had the goods arrived. '76 Under the pro-
posed hypothetical, therefore, it is possible that the buyer did
make the necessary tender to obligate the seller to make deliv-
ery. If the buyer can establish the above, then the failure of the
seller to deliver would be a default, and the buyer may be en-
titled to damages.

Neither the common law nor the Code, then, requires a
seller to offer performance for cash unless either the buyer has
tendered performance, or the seller wishes to put the buyer in
default in order to enforce the contract. As a practical matter,
however, it may be more conducive to certainty for the seller,
upon discovery of the buyer's insolvency, to notify the buyer
that he is withholding delivery except for cash. Such a notifica-
tion would certainly cost little effort, and should serve as a
conditional tender of delivery. The seller would thereby pre-
serve any other remedies that he may later wish to assert and, at
the same time, reduce the likelihood of being put in default

72. NORDSTROM, supra note 63, § 94, at 292.
73. "[Playment is due at the time and place at which the buyer is to receive

the goods even though the place of shipment is the place of delivery ....
U.C.C. § 2-310(a).

74. Id. In documentary shipment cases, however, payment is due at the
time and place at which the buyer is to receive the documents..." U.C.C. § 2-
310(c).

75. See NORDSTROM, supra note 63, § 112, at 340:
How can a buyer tender either a check or cash to a person who is not

present at the place the goods or documents were to have been received?
With documents there is usually a bank involved and tender can be
made at that place, but with goods which never arrive it is difficult for
the buyer to make a formal tender to an absent seller. The Code does not
contain any specific provisions describing what a buyer is to do in this
type of situation.

76. Id.
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himself by a surprise tender from the buyer at the time and
place that the goods were supposed to have been received.

CONCLUSION
Though in many respects the common law cases interpret-

ing the remedy discussed above are ambiguous, the principles
laid down by a number of them seem to offer a good basis with
which to examine the remedy as embodied in the Code. If the
right of a seller to refuse delivery except for cash merely entitles
him to eliminate the element of credit from a sale, then the
subsequent rights of both the buyer and the seller should be
determined by the rules governing cash transactions. Since in a
cash transaction the duties to deliver and to pay are concurrent
conditions, it follows that neither party defaults unless the other
party has himself tendered performance. The equity of such a
rule is perhaps what best commends it. Under it, either party
may tender performance and thereby obligate the other to do
the same, but neither party is compelled to part with his own
performance without receiving the agreed upon exchange for
which he bargained.

Dean Pawlowic-'79
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