
 Electronic copy available at: http://ssrn.com/abstract=2510824 

 

1 
 

Advising Government Clients: Robert H. Jackson and the FBI Suicide Squad 

William R. Casto 

Texas Tech University School of Law 

In the late 1930s, a popular pulp fiction series chronicled the exploits of three FBI agents known 

as the Suicide Squad. They were “the three wildest, gun-swinging aces of the F.B.I.,”1 and they operated 

without regard for the normal constraints of the law. In that era, pulp-fiction magazines – so called for 

the cheap paper they were printed on – covered newsstands across the country and were available to 

the masses for 10 cents an issue.  

Shortly before the United States entered World War II, the U.S. War Department asked U.S. 

Attorney General Robert H. Jackson to help create a real-life FBI “suicide squad.” Like its pulp-fiction 

counterpart, the proposed real-life squad would operate outside the law. The story of Jackson’s 

response, particularly his advice to President Franklin D. Roosevelt, is a dramatic example of a 

government attorney going beyond legal reasoning to counsel a client on all significant aspects of a 

proposal.  

Jackson was a gifted New Deal lawyer who served as attorney general on the eve of World War 

II. He then became a justice of the U.S. Supreme Court, and after the war, he took a temporary leave of 

absence to serve as chief U.S. prosecutor at Nuremberg. Jackson believed that an attorney general 

should not limit himself to providing legal advice. He believed that his “post [was] of great legal power 

and even greater moral influence.”2 The suicide-squad affair dramatically illustrates this idea.  

The Proposal 

Throughout Jackson’s attorney generalship, the War Department constantly worried about 

slowdowns in the manufacture of war materials such as munitions and aircraft. Moreover, many 

believed that Nazi and Communist agents were fostering slowdowns. In April of 1941, Undersecretary of 

War Robert Patterson and Assistant Secretary John McCloy devised a scheme to create an FBI unit that 

would operate outside the law to ferret out foreign efforts to impede war production.  

McCloy first broached the idea to FBI Director J. Edgar Hoover. Among other things, McCloy 

wanted the FBI to create a unit that would use “what [McCloy] termed ‘second-story methods’ [i.e., 

burglary]”3 to obtain proof of foreign influence over organized labor in the defense industries. Hoover 

immediately expressed his approval of the proposal. The idea apparently reminded him of pulp-fiction 

exploits. Hoover was sure that he could gather evidence of Nazi plans “if he could obtain authority to 

organize what [Hoover] termed a ‘suicide squad.’”4 

Hoover almost certainly was referring to the pulp-fiction Suicide Squad. The pulp “magazines 

had the loose approval of the bureau itself, and even published editorials and articles by J. Edgar 

Hoover.”5 Moreover, all other uses of the phrase suicide squad from that era involved life-threatening 

activities. McCloy was not proposing to place the special unit in harm’s way, but he was proposing to 

create a unit that, like the pulp-fiction Suicide Squad, would act without regard for the law.  



 Electronic copy available at: http://ssrn.com/abstract=2510824 

 

2 
 

At that time, the fictitious Suicide Squad had stopped fighting crime lords and turned its 

attention to the Nazi menace. In the late 1940 episode of “The Suicide Squad and the Murder Bund,”6 

the squad fought Nazi spies. Just three months before McCloy broached his idea to Hoover, “The Suicide 

Squad in Corpse-Town”7 told how the squad foiled a foreign plot to sabotage the U.S. production of 

military aircraft. Now was Hoover’s chance to thwart actual Nazi plots aimed at the aircraft industry with 

a real-life suicide squad.  

Immediately after the meeting with McCloy, Hoover sent Jackson, who as attorney general was 

Hoover’s boss, a heads-up memorandum about McCloy’s plan “to disregard technicalities and 

investigate [labor slowdowns] in a vigorous manner.”8 Two days later, McCloy and Undersecretary 

Patterson visited Jackson to discuss creating what they were now openly calling a suicide squad. 

Both Patterson and McCloy were capable and respected attorneys. Patterson had served on the 

U.S. Court of Appeals for the Second Circuit, and after the war he became the secretary of defense. In 

the 1930s, while in private practice, McCloy investigated German sabotage operations in World War I. 

During World War II, he played a leading role in the tragic internment of Japanese-American citizens. 

After the war, McCloy served as president of the World Bank and then as U.S. high commissioner in 

Germany. He is the name partner of Milbank, Tweed, Hadley & McCloy L.L.P. 

Drawing upon his experience with Germany’s World War I sabotage efforts, McCloy told Jackson 

that “German tactics would be more subtle this time and would take more the form of stimulation of 

work stoppage through strikes and disorders rather than acts of physical sabotage.”9 He and Patterson 

were sure that foreign money was already being used to foment labor problems, and Jackson agreed: 

“Jackson said that he thought that there was probably some stimulation of strikes by foreign money.”10 

To support their proposal, the two men reminded Jackson of “Albert’s suitcase.” Before the 

United States entered World War I, Germany paid agents provocateurs to encourage strikes in American 

munitions plants and to engage in direct sabotage. At one point, the Germans even sought to induce an 

out-of-work Mexican dictator to create a war between the United States and Mexico. The U.S. 

government knew that Dr. Heinrich Friedrich Albert was the paymaster for German clandestine services 

in America. While Dr. Albert was being tailed by a Secret Service Agent, he left his briefcase on a New 

York City streetcar, and the agent promptly stole it. The briefcase contained a treasure trove of 

documents detailing German espionage operations.11 McCloy and Patterson made the point that the 

theft of Dr. Albert’s briefcase was unlawful and that under the FBI’s current rules of conduct, an agent 

would not be allowed to swipe the briefcase. 

Patterson quoted from his judicial experience, saying that “any semblance of third degree 

methods were intolerable and worthless, anyway, but that wire-tapping, theft of documents sufficiently 

long to enable copies to be made, etc., were methods he was quite ready to endorse in times of 

emergencies such as these.”12 McCloy agreed and urged Jackson to approve the creation of a special 

unit to take action unfettered by the law.  

Jackson’s Response 
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 Patterson’s and McCloy’s forceful arguments, however, were to no avail. Jackson emphatically 

disagreed with their proposal. Undersecretary Patterson countered that Jackson “was taking…a peace-

time attitude toward the matter,” but Jackson was unmoved. He refused to import pulp fiction into real 

life.13 

 When Patterson and McCloy said that President Roosevelt had informally approved their 

scheme, Jackson was aghast. He likely remembered an embarrassing episode from a year earlier when in 

compliance with Supreme Court decisions, Jackson had directed the FBI not to engage in unlawful 

wiretapping.14 Hoover went behind Jackson’s back and got the president to issue a formal but 

confidential written directive allowing unlawful wiretapping in national security cases. Now, a year later, 

Jackson did not want to be caught off guard again. 

 Jackson immediately wrote a memorandum to the president opposing the creation of a suicide 

squad. He began the memorandum by explaining that he was speaking to the issue because McCloy and 

Patterson had “stated that you had given a ‘green light’” to their proposition.15 In the same sentence, he 

frankly advised the president that the “proposition…seems to me extremely dangerous.”16 

 Jackson may have thought that the president had approved only a vague description of the 

scheme. To give the president a better idea of the proposition, Jackson gave a fairly detailed description 

of how the real-life suicide squad would operate. He noted that the idea was to use vigorous, 

unrestrained and lawless tactics to investigate labor leaders: 

Patterson and McCloy complained that the Federal Bureau of Investigation had 
confined its investigations within the limits of the law, whereas they believe that normal 
methods should be abandoned and that investigators should be unrestrained in wire-
tapping, in stealing of evidence, breaking in to obtain evidence, in conducting unlimited 
search and seizures, use of Dictaphones, etc., etc.17 

 
Jackson finished the memorandum by stating that he “very emphatically and… very deeply” 

opposed the scheme.18 

Jackson’s objections were primarily political or policy driven. Although he described the scheme 

as “lawless”, “outside the law,” and contrary to “legal … standards,” he did not base his objections on 

the simple illegality of the scheme.19 He understood that for the president, arguments of illegality did 

not always trump policy. Jackson believed Roosevelt was “a strong skeptic of legal reasoning.”20 

Moreover, according to Jackson, “[t]he President had a tendency to think in terms of right and wrong, 

instead of legal and illegal. Because he thought that his motives were always good for the things he 

wanted to do, he found difficulty in thinking that there could be legal limitations on them.”21 

A year earlier, Jackson told a reporter in private, “I’m not going to stay here and do another 

Mitchell Palmer red raids… I’ll quit the job before I’ll do that.”22 In his memorandum to the president, he 

reminded the president that the lawless Palmer raids in 1919-20 were “a permanent blot on the Wilson 

administration and led to the corruption of the post-war days which nearly wrecked the [Justice] 

Department.”23 Jackson was referring to the flagrant misconduct of Attorney General A. Mitchell Palmer 
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who, during the Red Scare, directed the arrest of a few thousand people in clear violation of the U.S. 

Constitution. A return to the lawlessness of the Palmer era would “rapidly demoralize the Department,” 

he said.24 He also argued that “a Department which is constantly in court cannot lay down standards 

which do not meet the test of legality.”25 

Moreover, the damage caused by the use of a lawless squad would not be confined to the 

Justice Department. “I do not think,” Jackson wrote, “that your administration can afford to become 

characterized as lawless.”26 In this regard, he implied that one of the purposes of the unit would be to 

attack organized labor: the plan was “to get something on some of the labor leaders who are making 

trouble.”27 

At the end of the memorandum, Jackson essentially conceded that Roosevelt’s decision to 

comply with the law or not was a judgment call. “It is my belief,” he said, “… unless…times of danger 

much greater than anything I now see shall later appear, we should adhere to the legal and ethical 

standards of investigation in cases dealing with subversion in the labor movement.”28 He concluded that 

“if this does not meet your approval, I shall look to be advised.”29 

An Uncertain Outcome 

 Historians do not know President Roosevelt’s ultimate decision about the suicide-squad 

proposal. There is, however, scattered evidence that the FBI conducted a number of break-ins in the 

years immediately following Jackson’s memorandum. For example, less than a year later, the FBI broke 

into the offices of the American Youth Congress and copied correspondence between the first lady and 

the Youth Congress.30 

 A month after Jackson wrote his memorandum, Chief Justice Charles Evan Hughes Sr. 

announced his retirement from the Supreme Court. The president then elevated Justice Harlan F. Stone 

to the chief justiceship and named Jackson to the Court. 

Conclusion 

 When a nation faces a threat to its existence, law sometimes are bent or broken. For many 

(including the present author), this simple fact of political life is beyond dispute.31 But questions 

inevitably arise about whether the nation actually confronts an existential threat and also whether laws 

should be broken to address threats that are not existential. Patterson and McCloy sincerely believed 

“that in the present emergency the Government should take all measures necessary to detect and to 

suppress activities designed to cripple defense production.”32 As noted earlier, Patterson accused 

Jackson of “taking…a peace-time attitude toward the matter.”33 In fact, the nation actually was at peace, 

not at war, and did not face imminent threat. 

Ultimately, the decision to violate the law in a situation like the suicide squad episode should 

rest with the president. It is possible that government officers charged with government officials 

charged with life-and-death matters are correct to think that their job is vital. But a narrow focus on the 

task at hand may lead government officials to give emphatic support to unjustifiably extreme proposals. 
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In this situation, an attorney adviser to the president had a special responsibility to go beyond 

the law and give the president policy advice undistorted by a narrowly focused desire to accomplish a 

particular job. Jackson performed this task admirably. 
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