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I. SURVEY PERIOD SYNOPSIS

The Fifth Circuit's 1999 term was action packed with significant
employee benefit issues. The court abrogated Burks v. Amerada Hess Corp., I
limited Pierre v. Connecticut General Life Insurance CO.,2 issued one en banc
decision, suggested two other issues for en banc hearings, issued three per
curiam decisions, addressed two cases of first impression, vacated two justreleased opinions, and answered certified questions.
Cases involved murder and mayhem,3 a drug overdose, an ex-NFL
player's attempt to conceal income from his ex-wife, an employer who fired
an employee because he took medical leave to recuperate from a heart attack,
a plan's investment in derivative securities, a virulent but naive ex-wife, and
a depressed participant who had been treated in an experimental drug
program. More significantly, many cases involved preemption, removal, and
remand, which allowed the court to clarify and explain the difference between
complete preemption and conflict preemption and its effect on removal and
supplemental jurisdiction.4
Procedural cases dominated the term. s Over the course of six cases, the
court was able to provide a solid road map for judges and Iitigators on the
intricacies of preemption andjurisdiction. 6 Judge Jerry Smith was a member

1. 8 F.3d 301 (5th Cir. 1993).
2. 932 F.2d 1552, 1562 (5th Cir. 1991).
3. See Gibbs v. Gibbs, 167 F.3d 949 (5th Cir. Mar. 1999), vacated, 173 F.3d 946 (5th Cir. Apr.
1999). The case was vacated and a petition for rehearing was granted. See id And so, the reader must
wait until next year's survey article to hear about murder, mayhem, and police obfuscation. See id.
4. See discussion i'!fra Part II.
5. See discussion infra Part III.
6. See Copling v. The Container Store, Inc., 174 F.3d 590 (5th Cir. May 1999); Smith v. Texas
Children's Hosp., 172 F.3d 923 (5th Cir. May 1999); Giles v. NYLCare Health Plans, Inc., 172 F.3d 332
(5th Cir. Apr. 1999); Transitional Hosps. Corp. v. Blue Cross & Blue Shield ofTex., Inc., 164 F.3d 952
(5th Cir.lan. 1999); McClelland v. Gronwaldt, 155 FJd 507 (5th Cir. Sept. 1998); Robin v. Metropolitan
Life Ins. Co., 147 F.3d 440 (5th Cir.luly 30, 1998).
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ofthe panels that decided four of the cases, and he authored twoof the most
helpful cases. 7
In Rogers v. Hartford Life & Accident Insurance Co., the court addressed
venue and "Erie guess[00]" how the Mississippi Supreme Court would rule on
whether Mississippi Rule of Civil Procedure 4(c)(S) remains a viable method
of service after a defendant appoints an agent for the service of process within
the state. s In Hammack v. Baroid Corp., the Fifth Circuit held that a plaintiff
who delayed twenty months before seeking a separate document final
judgment did not waive his right to appea1. 9
Community property and beneficiary designation cases also had a strong
showing this term. 1o In Rivers v. Central & South West Corp., a case not
decided this term but important enough to give a preview of coming
attractions, the court held that once a participant retires, an ex-spouse can no
longer apply for a QDRO. 11 In Dial v. NFL Player Supplemental Disability
Plan, the court awarded an ex-wife fifty percent of later discovered, but
actively-concealed, property.12 In Matassarin v. Lynch, the court sympathized
with a virulent ex-wife who was only entitled to her account balance in an
ESOP account and not the value of the underlying shares that she was
awarded at divorce. 13
Denials of benefit claims, as usual, were common. 14 Three cases related
to exhaustion of administrative remedies. 15 In Schadler v. Anthem Life
Insurance Co., the court held that a plan must notify a participant, whose
claim has been denied, of the specific reason for the denial. I6 In Hager v.
NationsBank, NA., the Fifth Circuit held that a participant is only required to
continue to exhaust the internal appeal process if she has additional evidence
not previously submitted to the plan administrator. 17 In Radford v. General

7. See Cop/ing, 174 F.3d at 593; Smith, 172 F.3d at 924; Giles, 172 F.3d at 335; McClelland, ISS
F.3d at 509.
8. 167 F.3d 933, 940 (5th Cir. Mar. 1999).
9. 142 F.3d 266, 270 (5th Cir. June 1998).
10. See Rivers v. Central & Southwest Corp., 186 F.3d 681 (5th Cir. Sept. 1999); Dial v. NFL
Player Supplemental Disability Plan, 174 F.3d 606 (5th Cir. May 1999); Matassarin v. Lynch, 174 F.3d
549 (5th Cir. Apr. 1999), reh'g denied, en bane, 189 F.3d 471 (5th. Cir. July 1999).
11. 186 F.3d at 683.
12. 174 F.3d at 611.
13. 174 F.3d at 568.
14. See Hager v. NationsBank, N.A., 167 F.3d 245 (5th Cir. Feb. 1999); Radford v. General
Dynamics Corp., 151 F.3d 396 (5th Cir. Aug. 1998), reh 'g denied, en bane, 159 F.3d 1358 (5th Cir. Sept.
1998), cert. denied, 525 U.S. 1105 (1999); Schadler v. Anthem Life Ins. Co., 147 F.3d 388 (5th Cir. July
1998).
IS. See Hager, 167F.3dat246;Rad/ord, 151 F.3dat399;Schadler, I47F.3d at 391.
16. 147 F.3d at 393-95.
17. 167F.3dat248.
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Dynamics Corp., the court held that the statute of limitations is not tolled
while a participant is exhausting internal remedies. 18 Judge Parker dissented. 19
Four "true" denial cases were decided this tenn. 20 Vega v. National Life
Insurance Services, Inc. was the most significant. 21 The court issued an en
bane opinion in which it held that an administrator who is acting under a
conflict of interest will be subject to a sliding scale standard of review; the
slope of the slide depends on the severity of the conflict. 22 Evidence not
presented to the administrator cannot be considered by the court in a section
502(a)(1)(B) case.23 Further, the court held that a husband and wife who are
the co-owners of a corporation and are covered employees under the
corporation's benefit plan, are "employees" as defined by ERISA. 24
Meditrust Financial Services Corp. v. Sterling Chemicals, Inc., is equally
significant. 25 In Meditrust, the Fifth Circuit limited the holding of Pierre v.
Connecticut General Life Insurance Co., to the extent that Pierre held that a
plan's factual detennination is subject to an abuse of discretion standard and
not an arbitrary and capricious standard. 26 Now, the two standards will be
considered as synonymous for reviews of factual determinations. 27
In Tolson v. Avondale Industries, Inc., Judge Weiner lost his patience
with a plaintiff who, despite the court's prior ruling in Lynd v. Reliance
Standard Life Insurance Co., continued to assert that depression, a
stereotypical mental condition, should be covered under the medical and not
under the mental health portion of the plan. 28 Threadgill v. Prudential
Securities Group, Inc. is a holdover from the days of mergers and
acquisitions. 29 The Fifth Circuit reversed the lower court's decision
interpreting a change of control provision.30
In Laborers National Pension Fund v. Northern Trust Quantitative
Advisors, Inc., the Fifth Circuit held that an investment manager did not
violate ERISA's prudence rule by investing about ten percent of plan assets

18.

151 F.3d at 399-400.

19.
20.

See id. (parker, J., dissenting).
See Vega v. National Life Ins. Servs., Inc., 145 F.3d 673 (5th Cir. June 1998), vacated, 167
F.3d 197 (5th Cir. Feb. 1999), reh'g granted, en bane, 188 F.3d 287 (5th Cir. Sept. 1999) (Vega I);
Meditrust Fin. Servs. Corp. v. Sterling Chems., Inc., 168 F.3d 211 (5th Cir. Mar. 1999); Tolson v.
Avondale Indus., Inc., 141 F.3d 604 (5th Cir. June 1999); Threadgill v. Prudential Sees. Group, Inc., 145
F.3d 313 (5th Cir. June 1999).
21. See Vega /, 145 F.3d at 681.
22. See id. at 677-78.
23. See id. at 679-80.
24. See id. at 676-77.
25. 168 F.3d 211 (5th Cir. Mar. 1999).

26.
27.

Seeid.at213.
Seeid.at2IS.

28.
29.

141 F.3d 604 (5th Cir. June 1999).
145 F.3d 286 (5th Cir. June 1998).
See id. at 296.

30.
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in interest-only, mortgage-backed securities. J1 In Louisiana Bricklayers &
Trowel Trades Pension Fund & Welfare Fund v. Alfred Miller General
Masonry Contracting Co., the court held that an employer may not raise as a
defense in a delinquency action the question whether a union which was
merged into the signatory union is a successor union. 32
The last three cases are of particular interest to plaintiffs' attorneys. In
two per curiam cases, the court refused to award attorneys' fees. 33 In Cliburn
v. Police Jury Association ofLouisiana, Inc., the court held that· because the
district court lacked subject matter jurisdiction over the claim, it also lacked
jurisdiction to award fees. 34 In Walker v. Wal-Mart Stores, Inc., another per
curiam decision, the court dashed all hope for plaintiffs' attorneys by
interpreting a subrogation clause to prohibit any payment to the plaintiff,
including attorneys' fees and costs, until the plan is reimbursed in fulJ.3' And
finally in Nero v. Industrial Molding Corp., the court held that an employee
who was not restored to his former position after taking leave to recuperate
from a heart attack was not entitled to damages in the amount of his out-ofpocket expenses under FMLA or ERISA, and was not entitled to mental
anguish damages under ERISA.36
II. A PRIMER ON JURISDICTION AND PREEMPTION
This term, the Fifth Circuit judges, in particular Judges Parker and
Weiner, made a concerted effort to patiently explain difficult procedural
concepts. 3? The cases involving preemption, remand, and removal offer
enormous guidance to attorneys and judges who have been confused about the
difference between complete and conflict preemption and their effect on
jurisdiction.38
A. 28 U.S.c. § 1447(c) Remand Orders Are Not Appealable

In 1996, the Fifth Circuit remanded Jackie Smith's case against Texas
Children's Hospital to the district court and instructed the lower court to

31. 173 F.3d 313 (5th Cir. Apr. 1999), reh 'g denied, en bane, 184 F.3d 820 (5th Cir. June 1999),
cert. denied, 68 U.S.L.W. 3285 (U.S. Nov. I, 1999) (No. 99-473).
32.

157 F.3d 404 (5th Cir. Oct. 1998).

33.

See Cliburn v. Police Jury Ass'n of La., Inc., 165 F.3d 315 (5th Cir. Jan. 1999); Walker v.

WaI·Mart Stores, Inc., 159 F.3d 938 (5th Cir. Nov. 1999).
34. 165 F.3d 315 (5th Cir. Jan. 1999) (per curiam).
35. 159 F.3d 938 (5th Cir. Nov. I998)(per curiam).
36. 167 F.3d 921 (5th Cir. Mar. 1999), reh 'g denied, (5th Cir. Apr. 1999).
37. See generally, Copling v. The Container Store, Inc., 174 F.3d 590 (5th Cir. May 1999)
(discussing confliet-preernption); Giles v. NYLCare Health Plan, Inc., 172 F.3d 332 (5th Cir. Apr. 1999)
(discussing remanding under § 1447(c) and non-§ 1447(c) as it applies to preemption); McClelland v.
Gronwaldt, 155 F.3d 507 (5th Cir. Sept. 1998) (discussing removal under ERISA).
38. See Copling, 174 F.3d at 597; Giles, 172 F.3d at 340; McClelland, 155 F. 3d at 520·21.
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consider whether Smith had preserved her fraudulent-inducement claim. 39
After remand, Texas Children's Hospital moved for summary judgment on the
basis ofpreemption.40 The district court remanded the case to state court and,
in its order, stated that Smith had no ERISA claim and, therefore, "[t]his court
does not and has never had jurisdiction over Smith's claim."41 Texas
Children's Hospital appealed the remand order. 42
28 U.S.C. § 1447(c) provides that "[ilfat any time before final judgment
it appears that the district court lacks subject matter jurisdiction, the case shall
be remanded."43 As a general rule, remand orders are not appealable.« A
remand order is not reviewable even if the court is wrong in concluding that
it is withoutjurisdiction. 45 Therefore, the Fifth Circuit refused to review the
remand order because the district court specifically stated a § 1447(c) ground
for remand-lack ofjurisdiction.46 The court concluded that a remand order
is reviewable only "if the district court 'affirmatively states a non-1447(c)
ground for remand.' "47
Such was the case in Giles v. NYLCare Health Plans, Inc., a high
publicity case also decided this term. 48 In Giles, the district court did not
remand pursuant to §1447(c).49 In its order the court stated a non-§1447(c)
reason for remand.so In remanding, the court said, "this is an appealable order
because the basis of my ruling is an exercise of discretion to remand pendent
state law claims."51 Because the court clearly and affirmatively relied on a
non-§ 1447(c) basis, the appellate court had authority to review the remand
order for abuse of discretion. 52

B. Complete Preemption vs. Conflict Preemption
At the time the district court remanded the Giles case, the only claims
that remained were based on negligence and vicarious liability.53 Giles
alleged that NYLCare, an HMO; two doctors who treated her son; and the

39. See Smith v. Texas Children's Hosp., 84 F.3d 152, 153 (5th Cir. 1996).
40. See Smith v. Texas Children's Hosp., 172 F.3d 923, 925 (5th Cir. May 1999).
41. [d.
42. See id. at 925.
43. 28 U.S.C. § 1447(c) (1994)
44. See Thenntron Prods., Inc. v. Hennansdorfer, 423 U.S. 336 (1976).
45. See Smith, 172 F.3d at 925; See also Gravitt v. Southwestern Bell Tel. Co., 430 U.S. 723, 72324 (1977) (per curiam) (stating that § 1447(a) provides for remanding a removed case even when removed
by a court without jurisdiction).
46. See Smith, 172 F.3d at 925.
47. See id. at 927 (quoting In re Merrimack Mut Fire Ins. Co., 587 F.2d 642, 647 (5th Cir. 1978».
48. 172 F.3d 332 (5th Cir. Apr. 1999).
49. See id. at 336.
50. See id.
5I. [d. at 336.
52. See id.
53. See id. at 335.
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medical group that employed the doctors, were liable because one of the
doctors failed to diagnose her son's heart defect, which resulted in his death. 54
The district court, in its remand order, noted that ERISA did not preempt
Giles's remaining claims.55
The Fifth Circuit affirmed the lower court's order to remand. 56 The court
first addressed preemption.57 A claim is completely preempted if it raises an
issue preempted by ERISA so that "any civil complaint raising this select
group of claims is necessarily federal in character."58 A claim which is
completely preempted presents a federal question, and therefore, "provides
grounds for a district court's exercise ofjurisdiction upon removal. "59 If the
case is completely preempted by ERISA and the plaintiff moves to remand,
"all the defendant has to do is demonstrate a substantial federal claim, e.g.,
one completely preempted by ERISA, and the court may not remand."60
If ERISA preempts the state law cause of action by conflict preemption,
the case is not removable. 61 Conflict preemption does not establish federal
question jurisdiction.62 It simply "serves as a defense to a state action."63
Therefore, the district court has no removal jurisdiction and cannot resolve the
preemption issue.64 Instead, the district court must "remand [the case] to the
state court where the preemption issue can be addressed and resolved."65
These are not easy issues for ERISA litigators and so the court provided
a useful summary:
Hence, when a complaint raises state causes of action that are completely
preempted, the district court may exercise removal jurisdiction. When a
complaint contains only state [law) causes of action that the defendant argues
are merely conflict-preempted, the court must remand for want of subject
matter jurisdiction. When a complaint raises both completely-preempted
claims and arguably conflict-preempted claims, the court may exercise
removal jurisdiction over the completely-preempted claims and supplemental

54.
55.
56.
57.
58.

See id.
See id.
See id.
See id. at 335-36.
Id. at 336 (quoting Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 64·65 (1987».
Giles v. NYLCare Health Plans, Inc., 172 F.3d 332, 337 (5th Cir. Apr. 1999); see also 28

59.
U.S.C. § 1441 (a) (1984) (providing for the exercise of removal jurisdiction whenever the district court
could have exercised original jurisdiction).
60. See Giles, 172 F.3d at, 337.
61. See id. (citing Dukes v. United States Healthcare,lnc., 57 F.3d 350, 355 (3d Cir. 1995».

62.

See id.

63.

[d.

64.
65.

See id.
Id.
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jurisdiction (fonnerly known as "pendent jurisdiction") over the remaining
claims.66
When a court is faced with both completely-preempted and arguably
conflict-preempted claims, the district court has jurisdiction to dismiss the
completely-preempted state law claims. 67 The district court can either remand
the arguably conflict-preempted state causes of action or retain supplemental
jurisdiction over those c1aims. 68
Unfortunately, this succinct, clear synopsis ofthe effect of preemption
on removal jurisdiction is marred by the presence of Burks v. Amerada Hess,
Corp., a 1993 Fifth Circuit caSe.69 Fortunately, in Giles the Fifth Circuit
abrogated Burks in order to make way for its clearly articulated new
standard. 70 In Burks, the Fifth Circuit held that "a district court has no
discretion to remand a matter in which a federal law claim still exists" and
also held that a "court cannot remand without first deciding that the claims are
not conflict-preempted. 1t71
The Fifth Circuit admitted that its decision in Burks, which related only
to conflict preemption, was incorrect. 72 The Fifth Circuit's new position is
that "a district court has discretion to remand a case involving solely arguably
conflict-preempted causes of action. "73 The court overruled Burks to the
extent that it held otherwise. 74
The court held that when Giles amended her complaint to eliminate the
completely preempted claims (breach of contract, misrepresentation, and
breach of warranty), only her arguably conflict-preempted claims remained
(negligence and vicarious liability).?5 The court then, exercising its discretion,
remanded the negligence and vicarious liability claims to state court. 76
The Fifth Circuit concluded that the district court did not abuse its
discretion by remanding the remaining c1aims. 77 Courts must examine four
factors when deciding whether to remand supplemental claims: economy,
fairness, convenience, and comity.7s Because the parties agreed that the first
three factors did not support the retention ofjurisdiction, the Fifth Circuit only

66.
67.
68.
69.
70.

71.

72.
73.
74.
75.
76.
77.
78.

[d. at 337-38.
See id.
See id. at 338.
8 F.3d 301 (5th Cir. 1993).

See Giles, 172 F.3d at 338.
[d.
See id.

[d.
See id.
See id. at 338-39.
See id. at 339.
See id.
See id. (citing Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343,353 (1988».
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addressed the fourth factor: comity.79 The court held that comity also does
not favor retention.8o Although the state court will be required to rule on
NYLCare's federal ERISA preemption defense, the Fifth Circuit held that the
state court is "equally competent to address that potential defense."81 The
court noted, however, that by affirming the district court's decision, the court
was not reaching the merits of the preemption defense. 82 The court also
emphasized that NYLCare still can assert the defense of conflict-preemption
in state court. 83

C. New Rule: Just Remand-And Don't Talk First
In Copling v. The Container Store, Inc., also decided this term, the same
panel of the Fifth Circuit was forced to take a different approach because of
different circumstances. 84 Copling was a participant in a benefit plan which
included a health care reimbursement plan. as He authorized his employer to
deduct $1500 from his salary to fund anticipated orthodontic work. 86 Copling
only submitted $300 in bills for reimbursement,87 He sued his employer for
the remaining $1200 in his account and alleged that he was never informed
that unused funds would be forfeited in accordance with tax regulations. 88
Copling argued that he asked for a payroll deduction and, instead, was given
a health care reimbursement account. 89
Copling filed a suit for breach of contract in state court.90 The defendant
removed the case to federal court. 91 The district court granted Copling's
motion to remand and the defendant appealed. 92
Copling's attorney distinguished this case from Giles, contending that
this case involved only conflict-preemption because Copling alleged breach
of contract with respect to an employee benefit plan-a claim which falls
outside ERISA's civil enforcement provision. 93 The district court, therefore,
had no federal question jurisdiction over the case.94 While a completelypreempted claim "transmogriflies] a state cause into a federal one," conflict79.
80.
8\.
82.
83.
84.
85.
86.

87.
88.
89.
90.
9\.
92.
93.
94.

See ill.
See id.
Id. (citing Taffiin v. Levitt, 493 U.S. 455, 458 (1990».
See id. at 340.
See id. at 339-40.
174 F.3d 590 (5th Cir. May 1999).
See id. at 593.
See id.
See id.
See id. at 593-94.
See id.
See id. at 594.
See id.
See ill.
See ill. at 595.
See ill.

HeinOnline -- 31 Tex. Tech L. Rev. 565 2000

566

TEXAS TECH LA W REVIEW

[Vol. 31 :557

preemption only "serves as a defense to a state action.,,9s A federal court has
no subject matter jurisdiction to determine if state causes of action are
conflict-preempted.96 The district court's only option was to immediately
remand under 28 U.S.C. § 1447(c).97
In Copling's case, the district court did not immediately remand. 98 The
court, instead, talked about preemption.99 The court stated that ERISA did not
conflict-preempt the claims and then remanded pursuant to § 1447(c).IOO The
Fifth Circuit noted that the district court erred in commenting on the allegedly
conflict-preempted claims and held that the comments "are void and can be
ignored by the state court."101 Thus, the lesson of Cop/ing is that when faced
with conflict preemption: "don't talk, just remand.",02
The court then turned to the question of whether it had jurisdiction to
review the remand order. 103 As in Smith, the Fifth Circuit stated that an
appellate court lacks jurisdiction to review a remand order under 1447(c),
"even if the district court's remand is plainly erroneous."I04 The court held
that because the district court remanded for lack ofjurisdiction'under 1447{c)
the order was not reviewable under 1447{d). lOS
The court rejected the defendant's argument that an appellate court can
review the merits of the remand even though it cannot review the remand
itself. I06 Two conditions must be met before a remand order is separable so
as to be reviewable:
First, it must precede the order of remand in logic and in fact, so as to be
made while the district court had control of the case. Second, the order
sought to be separated must be conclusive. An order is conclusive if it will
have the preclusive effect of being functionally unreviewable in the state
court. 107
The court held that the remand order did not meet either of these conditions.108
The court quoted its prior ruling in Solely v. First National Bank of
Commerce, in which the court addressed a similar issue:

95.
96.

Jd. (emphasis omitted).
See id.
97. See id. at 596.
98. See id.
99. See Id.
100. See id.
101. [d. at 596 n.IO.
102. See id. at 596.
103. See id.
104. Jd.; see Thenntron Prods., Inc. v. Hermansdorfer, 423 U.S. 336, 351 (1976).
105. See Cop/ing, 174F.3d at 596.
106. See Id. at 597.
107. Id. (quoting Angelides v. Baylor College arMed., 117 F.3d 833, 837 (5th Cir. 1997» (citations
and quotations omitted).
108. See id.
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[T]he rejection of an ERISA preemption defense does not "in logic and in
fact" precede a remand order because, under the "well-pleaded complaint"
rule, a defense does not confer removal jurisdiction. Instead, if the district
court considered the preemption defense, it did so only because of an
erroneous belief that the defense was relevant to the jurisdictional issue ...
In this case, because we interpret the remand order as jUrisdictional, the state
court will have an opportunity to consider the appellants' preemption defense
and the district court's order will have no preclusive effect. 109
The court concluded that "[w]hen a court mistakenly feels compelled to
address ordinary [conflict] preemption even though complete preemption is
not argued, and yet remands for want of subject matter jurisdiction, its error
is irrelevant, and § I447(d) denies us jurisdiction on appeal."110
Judge Wiener specially concurred to emphasize the narrowness of the
court's holding. II I He also concurred to alert the state court to the gross
mischaracterization by Copling's attorney of the claim as a state breach of
contract claim. 1I2 In Judge Wiener's opinion, the case clearly involved an
ERISA claim. 113
In addition, Judge Wiener concurred "to furnish additional guidance to
the courts and the litigants regarding the interplay of ERISA preemption and
the federal removal statute."114 When a defendant timely removes a case
under § 144 I(a), the district court has "jurisdiction to decide whether a claim
is completely preempted by ERISA, thereby making remand improper." 115
Implicit in the court's discretion is the authority to review the claim to
determine whether it arises· under an employee benefit plan governed by
ERISA. 116 Judge Wiener emphasized that "the district court is not-I repeat,
not-bound by a plaintiff's self-serving characterization of his claim.;'117 From
the record, it is clear that Copling enrolled in an ERISA plan, and his dispute
arises from this transaction which is "undeniably a claim exclusively grist for
the ERISA mill."IIS Judge Wiener noted, however, that "[t]he saving grace of
this misstep is that our colleague on the state bench to which this case is
remanded will have ample opportunity to correct it." 119

109.
110.
III.
112.

[d. (quoting Soley v. First Nat'l Bank ofCommerce, 923 F.2d 406, 409-10 (5th Cir. 1991».
[d. at 597 n.14.
See Id. at 597.
See id. at 597-98.

113.

See id. at 598.

114.

Jd.
ld.

115.
116.
117.
118.
119.

See id.
[d. (emphasis omitted).
[d.
[d.
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Judge Wiener reminded the district courts in the Fifth Circuit of the
"important burden they bear" as they decide whether to remand. 120 Appellate
courts, under § 1447(d), cannot review a remand order based "on a conclusion
that no complete preemption exists. II 121 Therefore, district courts have an
obligation lito decide complete preemption issues with the utmost of care,
and-importantly-to do so without addressing any conflict preemption issue
that might remain as an affirmative defense to be resolved subsequently,
regardless ofwhether the case is remanded to state court or retained in federal
coiJrt." I22
Judge Wiener also admonished defendants' lawyers that it is the
advocate's responsibility to raise the issue of complete preemption: "[T]he
court cannot 'lawyer' the case on its own. II 123 If a defendant wants to remain
in federal court, d~fense counsel must meet its burden ofjustifying retention
ofthe case by the federal court by articulating clearly and with specificity an
argument for complete preemption. 124 Conflict preemption alone is not
sufficient to sustain removal. 12S
In conclusion, Judge Wiener made a wise prediction: "Unless I miss my
bet, however, conflict preemption will be presented lucidly to the state court
on remand, where our learned state colleagues will, I am confident, address
these matters and decide them correctly. 126
II

D. Removal Jurisdiction
In McClelland v. Gronwaldt, the Fifth Circuit held that the district court
erred in denying the plaintiff's motion to remand. 127 McClelland suffered an
occupational injury in 1988. 128 He filed for worker's compensation. 129 When
he became dissatisfied with the way his claim was handled, McClelland sued
Robert Gronwaldt, the claims examiner; the workers' compensation insurer;
and Mobil, his employer. 130 Later, McClelland filed a class action suit against
Mobil alleging that Mobil conspired to create the impression that it was
providing workers' compensation when Mobil was really engaged in an

120.
121.
122.
123.

124.
125.
126.
127.

128.
129.
130.

Id.
Id. (emphasis omitted).
Id.
Id. at 599.
See id.
See id.
Id.
155 F.3d 507 (5th Cir. Sept. 1998).
See id. at 509.
See id.
See id.
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allegedly unlawful self-insurance scheme. 13l The state court granted class
certification in 1994. 132
In an effort to downsize, Mobil offered an enhanced separation benefit
package (ESBP) to certain employees in 1992. 133 This package was extended
to union employees in 1995. 134 McClelland, who was the class representative,
became concerned that the separation agreement, which was a condition
precedent to receiving the enhanced benefits, might constitute a waiver of the
class action claims which arose from the employees' employment and
termination. 13s To protect the class action participants from releasing the class
action claims, McClelland filed a motion to enjoin Mobil from continuing to
offer the ESBP benefits contingent on the employees signing a release. 136
Mobil filed a notice of removal alleging that the motion for injunctive
relief asserted claims allegedly completely preempted by ERISA. 137 Mobil
argued that any attempt to enjoin the administration of the ESBP, an ERISA
plan, was completely preempted by ERISA and thus provided support for
removal to federal court. 138 McClelland moved to remand and the district
court denied his motion. 139 The district court held that claims asserted in the
motion for injunctive relief were completely preempted by ERISA and,
therefore, provided federal question jurisdiction allowing the court to exercise
supplemental jurisdiction over the remaining state law claims. 140
Nothing happened for a year.'41 In 1996, the court reconsidered the
removal issue and decided to certify for interlocutory appeal its 1995 order
denying remand. 142 The court identified the following three questions of law:
I) whether the state court's TRO and the plaintiffs state court pleading

seeking a permanent injunction would require the state courts to interpret and
administer a CBA [collective bargaining agreement], thus vesting this court
with jurisdiction pursuant to 28 U.S.C. § 1331;
II) whether the state court's TRO and the plaintiffs state court pleading
seeking a permanent injunction would require the state courts to interpret and
administer an ERISA plan, thus vesting this court with jurisdiction pursuant
to 28 U.S.C. § 1331; and

131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.

See id. at 509-10.
See id. at 510.
See id.
See id.
See id.
See id.
See id.
See id. at 509.
See id.
See id. at 511.
See id.
See id.
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III) whether, if this court had federal question jurisdiction pursuant to 28
U.S.C. § 1331 at the time of removal, this court now has supplemental
jurisdiction over all state law claims under 28 U.S.C. § 1367. 143
28 U.S.C. §§ 1441(a) and (b) allow a defendant to remove any case
brought in state court where the United States district court has original
jurisdiction based on the existence of a claim or right arising under federal
law. l44 Federal courts usually determine the existence of federal question
jurisdiction by applying the "well-pleaded complaint" rule. 145 Complete
preemption is a corollary to this rule. l46 Under the doctrine of complete
preemption, .. 'any civil complaint raising this select group of [completely
preempted state law] claims is necessarily federal in character,' no matter how
it is characterized by the complainant in the relevant pleading."147 The state
law claims are converted into federal claims and give rise to federal question
jurisdiction and, therefore, may be removed. 148
The Fifth Circuit held that the district court applied the wrong standard
in determining whether conflict or complete preemption was implicated by the
motion for injunctive relief. 149 The district court analyzed whether the motion
"related to" an ERISA plan. ISO Th~s is the test for conflict preemption. 151 The
court did not look for the presence of complete preemption. 152
With respect to conflict preemption, the district court had held that the
motion for injunctive relief related to an ERISA plan and, therefore, the court
was vested with federal question jurisdiction. U3 Thus, removal was proper
according to the district court. 154
The Fifth Circuit noted that the district court was not alone in its failure
to understand the Fifth Circuit's previous rulings which distinguished
(ordinary) conflict and complete preemption. 155 The court laid out an easy-tounderstand framework to distinguish conflict preemption from complete
preemption. 156

143.
144.

145.
146.
147.
148.
149.

150.
lSI.
preemption.

152.
153.
154.
ISS.

156.

ld. at 511 n.9.
28 U.S.C. § 1441 (a)-(b) (1994).
See Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 63 (1987).
See id.
McClelland, 155 FJd at 512 (quoting Taylor, 481 U.S. at 59).
See id.
See id. at SIS.
See id.
See id. Conflict preemption is part of "ordinary" preemption which also includes "field"
See id.
See id.
See id.
See id. at 515-16.
See id. at 516.
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Conflict, or ordinary, preemption is based on ERISA section 514(a)
which provides for the preemption of all state laws that '''relate to any
employee benefit plan.'" I S7 Conflict preemption '''merely results in the
displacement of state law.'",s8 Conflict preemption generally arises, not
within a "well-pleaded complaint, n but as a defense. ,s9 As such, it "cannot
serve as the basis for removaljurisdiction." 160 Quoting the Supreme Court, the
Fifth Circuit reminded the lower courts that "ERISA [conflict] pre-emption,
without more, does not convert a state claim into an action arising under
federal law. 161
In contrast, complete preemption "not only displaces substantive state
law, but also 'recharacterizes' preempted state law claims as 'arising under'
federal law for the purposes of determining federal question jurisdiction. 162
As a result, complete preemption is a rule offederaljurisdiction: "[C]omplete
preemption 'converts an ordinary state common law complaint into one
stating a federal claim for purposes of the well-pleaded complaint rule,'
generally rendering the entire case removable to federal court at the discretion
of the defendant." 163
To summarize, complete preemption issues arise when an action filed in
state court can be recharacterized as an action under ERISA section 502(a).'64
In that case, the state law claim is completely preempted. '6s The state law
claim is transmogrified into a federal claim and the case is removed to the
federal court.166
For example, a participant files a state law claim alleging that the plan
breached its contract by denying the participant's medical benefit. '67
Essentially, this is a section 502(a)(1)(B) claim.'68 The following is what
happens under the doctrine of complete preemption: the state law breach of
contract claim is completely preempted; the claim is recast as a section
502(a)(1)(B) claim; the claim now states a federal question; and the defendant
removes the case to federal court. 169 Complete preemption generally applies
to all section 502(a) claims. 170
II

II

157. Id. (emphasis in original).
158. Id.
159. See Id.
160. Id.
161. ld.
162. Id.
163. ld. at 517 (quoting Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58.65 (1987».
164. See 29 U.S.C. § 1I 32(a) (1994).
165: See McClelland, 155 F.3d at 517.
166. See id.
167. See id. at 509 n.2.
168. See 29 U.S.C. § I132(a).
169. SeeMcClelland,155F.3dat517.
170. See Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58. 66 (1987); see also Kramer v. Smith
Barney, 80 F.3d 1080, 1083 (5th Cir. 1996) (noting that some confusion exists as to whether complete
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Conversely, conflict preemption arises when a claim involves a state law
which relates to an employee benefit plan; that is, the state law claim refers
to or has a connection with an employee benefit plan. 171 Conflict preemption
is then raised as a defense. 172 In response to a defense of conflict preemption,
a court either dismisses the state law claims, or if no claims other than the
state law claims remain, dismisses the entire case. 173 Under no circumstances
does conflict preemption alone confer a district court with federal question
jurisdiction or removal jurisdiction. 174
For example, a chiropractor brings an action in state court against a plan
because the self-insured plan does not cover chiropractic services in violation
of a state law that requires all employee benefit plans to include coverage for
chiropractic services. The state law refers to an employee benefit plan, and
therefore, is preempted by section 514. m The state court then dismisses the
claim.
Because complete preemption allows the court to take a state law claim
and recast it as a federal claim, conflict preemption is a precondition to
complete preemption. 176 Without conflict preemption, complete preemption
cannot exist. In
With this brief lecture on preemption completed, the court turned to
McClelland's claim. 178 The court assumed, arguendo, that the lower court
correctly decided the issue of conflict preemption which is the first prong of
the two-prong preemption test. 179 The court turned to the second prong:
whether the motion involved completely preempted claims which arose under
section 502(a).I80 The court concluded that the case did not involve traditional

preemption is limited to ERISA section 502(a)(I)(8) claims, or includes all section 502(a) claims even
though the Fifth Circuit has held that complete preemption includes all section 502(a)(2) claims);
Anderson v. Electronic Data Sys., Corp., II F.3d 1311, 1315 (5th Cir. 1994) (stating that preemption
includes section 502(a) claims). But see Toumajian v. Frailey, 135 F.3d 648, 654-57 (9th Cir. 1998)
(analyzing each section under section 502(a»; Rice v. Panchal, 65 F.3d 637, 640 (7th Cir. 1995) (holding
that employee's claim against employer under state law was not completely preempted by ERISA); Dukes
v. U.S. Healthcare, Inc., 57 F.3d 350, 355 (3d Cir. 1995) (finding that ERISA's complete preemption is
inapplicable when plaintiff's claims have no relation to rights created by ERISA); Warner v. Ford Motor
Co., 46 F.3d 531, 535 (6th Cir. 1995) (holding that employee's age discrimination cause of action is not
removable under ERISA); Lupo v. Human Affairs Int'I, Inc., 28 F.3d 269, 273 (2d Cir. 1994) (holding that
claims under § 409 of ERISA do not provide a basis for complete preemption).
17l. See Taylor, 481 U.S. at 63,66.
172. See id. at 63-64.
173. See Jones v. Rath Packing Co., 430 U.S. 519,525 (1977).
174. See Taylor, 481 U.S. at 64,66.
175. See 29 U.S.C. § 1144(a) (1994); Shaw v. Delta Airlines, Inc., 463 U.S. 85, 85 (1983).
176. See McClelland v. Gronwaldt, ISS F.3d 507,516-17 (5th Cir. Sept. 1998).
177. See id.
178. See id. at 518.
179. See id. To find complete preemption, the court must first determine that the claim is conflict
preempted. See id. If so, the court goes on to the second step, which is to determine whether the claim
falls within the civil enforcement provisions of § 502(a). See id.
180.

See id.
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ERISA entities because the plaintiffs were not suing as participants or
beneficiaries and did not bring an action which fell under section 502(a).ISI
Therefore, the second prong of the test was not met and precluded a finding
of complete preemption. ls2 Without complete preemption, the district court
had no basis for federal question jurisdiction which would support removal. IS3
Finally, the court addressed the district court's question as to whether it
may exercise supplemental jurisdiction over the state law claims. l84 Under 28
U.S.C. § 1367(c), the court may decline to exercise supplemental jurisdiction
if:
(l) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates over the claim or claims
over which the district court has original jurisdiction,
(3) the district court has dismissed all claims over which it has
original jurisdiction, or
(4) in exceptional circumstances, there are other compelling
reasons for declining jurisdiction.ISS
The Fifth Circuit noted that, as a general rule, when a district court has
no federal issues before it, it should "decline to exercise jurisdiction over the
pendent state law claims."I86 This rule, however, is not absolute. ls7 Applying
the four factors of § 1367(c), the court held that remand was appropriate. ISS
Although the first factor, a novel issue, was met, the remainder of the factors
were not met. IS9 Furthermore, the court noted that the Supreme Court has
encouraged district courts to decline to exercise supplemental jurisdiction
where no federal claims remain. l90 Moreover, congressional intent was that
workers' compensation cases should remain in state COUrts. 19l Therefore, the

181. See id.
182. See id.
183. See id. at S19.
184. See id.
18S. 28 U.S.C. § 1367(c) (1994).
186. ld.; see Wong v. Stripling, 881 F.2d 200,204 (Sth Cir. 1989).
187. See Newport Ltd. v. Sears, Roebuck & Co., 941 F.2d 302, 307 (Sth Cir. 1991).
188. See McClelland, ISS F.3d at S20.
189. See id. atS19.
190. See id. at S20; United Mine Workers v. Gibbs, 383 U.S. 7lS (1966); see also Carnegie·Mellon
Univ. v. Cohill, 484 U.S. 343, 3S0 (1988) (stating "a federal court should consider and weigh in each case,
and at every stage ofthe litigation, the values ofjudicial economy, convenience, fairness, and comity in
order to decide whether to exercisejurisdiction over a case brought in that court involving pendent state·
law claims. When the balance ofthese factors indicates that a case properly belongs in state court, as when
the federal·law claims have dropped out ofthe lawsuit in its early stages and only state·law claims remain,
the federal court should decline the exercise ofjurisdiction ....").
191. See McClelland, ISS F.3d at S20 (citing Jones v. Roadway Express, Inc., 931 F.2d 1086, 1092
(Sth Cir. 1991».
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court concluded that the district court erred in retaining jurisdiction over the
state law claims. 192

E. The Presence ofBoth Complete and Conflict Preemption
The Fifth Circuit again addressed preemption a few months later in

Transitional Hospitals Corp. v. Blue Cross & Blue Shield ofTexas, Inc. Isaac
Davis incurred hospital expenses of $494,000. 193 Blue Cross paid $1,255 of
this amount, Medicare paid $69,000, and the hospital wrote-off $160,000
leaving a balance of $225,000. 194
The hospital sued Blue Cross alleging that Blue Cross misrepresented
that Davis' medical plan would reimburse the hospital for all bills after his
Medicare benefits were exhausted. 195 The case was removed to federal
court. l96 The district court granted summary judgment in favor of the
defendants. 197
On appeal, the Fifth Circuit addressed whether the hospital's state-law
claims of misrepresentation were conflict-preempted; that is, do they "relate
to" an employee benefit plan. l98 ERISA does not preempt state law claims
which affect the plan "in too tenuous, remote, or peripheral a manner to
warrant" preemption. 199
The Fifth Circuit has previously held that ERISA does not preempt state
law claims brought by an "independent, third-party health care provider (such
as a hospital) against an insurer for its negligent misrepresentation regarding
the existence of health care coverage. "200 State law claims for breach of
fiduciary duty, breach of contract, negligence, fraud, and equitable estoppel,
however, are preempted when a hospital is seeking to recover benefits owed
to a participant who has assigned her rights of recovery to the hospital. 201
The court focused on whether Davis was covered by the plan. ZOO IfDavis
was not covered then the hospital was an independent third party and its claim
was not subject to preemption. 20J The court noted that Davis was covered by
the plan for $25 per day for the first day of hospitalization and $10 per day for

192.

See id. at 520.

193.

164 F.3d 952,953 (5th Cir. Jan. 1999).

194.
195.
196.'
197.
198.

See id. at 953.
See id.
See id.
See id. at 954.
See id.

199.

Id. (quoting Shaw v. Delta Air Lines, Inc. 463 U.S. 85, at 100 n.21 (1983».
Id. (citing Memorial Hosp. Sys. v. Northbrook Life Ins. Co., 904 F.2d 236, 24346 (5th Cir.

200.
1990».

201.

See id. at 954; Hermann Hosp. v. MEBA Medical & Benefits Plan, 845 F.2d 1286, 1290 (5th

Cir. 1988).

202.
203.

See Transitional Hasps., 164 F.3d at 955.
See id.
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the next 119 days.204 The court rejected the defendants' argument that this
amount was de minimus and therefore, should be considered as no
coverage. 20S The court stated that the question is not "how much coverage"
but whether there is any coverage at all. 206
Since Davis had coverage,the Fifth Circuit proceeded to the next
analytical step-to determine if the hospital's claims were dependent. 207 The
court concluded that the hospital's claim was based on the Deceptive Trades
Practices Act and was not dependent on Davis' right to recover from the
plan. 20s Therefore, the court reversed the lower court's holding of
preemption.209

F. Preemption ofInsurance Law and Estoppel Claims
In another preemption case, Kaye Robin, wife of deceased participant
Randy Robin, brought suit against MetLife for payment under a $187,000 life
insurance policy.2 10 Kaye Robin was designated as Randy's beneficiary under
the plan.211
Dates are important to this case, so a chronology would be helpful.
Randy resigned from St. Paul Insurance Company on May 13,1994.212 While
at St. Paul, he was covered by the MetLife plan.213 Under the terms of the
plan, Randy's coverage terminated at "the end of the period for which [he]
made the last required contribution."214 Randy's contributions were made by
monthly payroll deductions. 21S The plan allowed conversion rights under
which Randy could acquire an individual life insurance policy by applying to
MetLife "within 31 days ofthe day [his] coverage end[ed]."216 The plan also
provided continuation rights under which the insurance proceeds would be
paid to his designated beneficiary if Randy died "within 31 days after
coverage with the St. Paul Company ends-even if [he did] not apply for a

204. See id.
205. See id.
206. See id.
207. See id.; Cypress Fairbanks Med. Ctr., Inc. v. Pan-American Life Ins. Co., 110 F.3d 280, 284
(5th Cir. 1997).
208. See TEx. INS. CODE ANN. art 21.21(3) (Vernon 1981); Transitional Hasps., 164 F.3d 952 at
955.
209. See Transitional Hosps., 164 F.3d at 955.
210. See Robin v. Metropolitan Life Ins. Co., 147 F.3d 440, 442 (5th Cir. July 1998).
211. See id. at 442.
212. See id.
213. See id.
214. ld. (emphasis omitted).
215. See id.
216. ld.

HeinOnline -- 31 Tex. Tech L. Rev. 575 2000

TEXAS TECH LA WREVIEW

576

[Vol. 31 :557

conversion policy."217 Finally, under the plan, only Minnesota residents had
the right to continue coverage for up to eighteen months after tennination. 2J8
Randy died on July 3rd without exercising his conversion right.219 After
Randy's death, his wife, Kaye, found a June 4 notice which allegedly gave
Randy sixty days after May 13 to continue coverage or convert. 220 MetLife
contends that this notice was sent in error. 221 It was the standard letter sent to
Minnesota residents and Randy, a non-Minnesotan, should not have received
the letter.222 Relying on this notice and advice received from plan
representatives, Kaye completed the form on July 8 (within the sixty days
specified in the letter) and mailed it with the premium due.223
MetLife concluded that Randy's coverage had terminated on May 31.224
However, Randy's last paycheck which was issued May 22, had a deduction
for premiums until June 5. 225
Kaye's demand for the insurance proceeds was denied by MetLife. 226
MetLife continued to assert that coverage ended on May 31, which was thirtythree days before Randy died, and therefore, the conversion and continuation
options were unavailable. 227 Kaye sued in state court and MetLife removed
to federal court. 228 The district court granted summary judgment in favor of
MetLife on the grounds that Kaye's state law breach of contract and statutory
penalty claims were preempted by ERISA. 229 The district court later granted
summary judgment in favor of MetLife on Kaye's remaining claims.230 Kaye
appealed two issues: (1) whether her state law conversion and continuation
coverage claims were preempted by ERISA; and (2) whether her estoppel and
detrimental reliance claim was preempted by ERISA. 231
With respect to the allegation raised pursuant to state insurance laws, the
Fifth Circuit upheld the district court's ruling that ERISA preempted these
claims.232 The court noted that MetLife had commented on, but had not
objected to, the fact that the district court probably "erred as a matter of law
in holding that ERISA preemption does not trump the Louisiana statute in

217.
218.
219.
220.
221.
222.
223.
224.
225.
226.
227.
228.
229.
230.
231.
232.

Id.
See id.
See id.
See id. at 442-43.
See id. at 443.
See id.
See id. at 443 0.6.
See id. at 443.
See id.
See id.
See id.
See id.
See id. at 444.
See id.
See id.
See id. at 447.
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question on this particular claim."233 However, the court refused to address
this issue, and instead "assume[d] arguendo that the district court got it right
on this preemption issue" and proceeded to review the merits of the court's
holding. 234
The court upheld the district court's decision that Kaye was not entitled
to the insurance proceeds.235 The plan provided that coverage would continue
after employment tennination until the expiration of such period for which the
premium was not paid, not exceeding thirty-one days.236 The court noted that
the employer paid premiums on behalf of its employees, including Randy, for
the month of May.237 Therefore, coverage lapsed on May 31.238 The court
noted that even if the plan's language could be construed to add thirty-one
days to Randy's last period of coverage, his premiums had been paid through
June 1, and thus his coverage should have lapsed on July 1, two days before
his death. 239 Likewise, Randy's conversion rights expired thirty-one days after
his tennination of employment-June 13.240 Randy died on July 3, a date well
after the automatic conversion which occurred on the death of a participant
during the conversion period (May 13-June 13).241 The court noted that if it
were to reverse the district court's decision on preemption of the state law
conversion rights, Kaye would still take nothing. 242
The court also upheld the district court's decision that Kaye's estoppel
claim against MetLife is also preempted by ERISA.243 Again, the court did
not address preemption; instead, it held that any estoppel claim could only be
asserted by St. Paul or the third party administrator. 244 The court held that the
estoppel claim could not be asserted by MetLife because MetLife had nothing
to do with the letter sent in error by the third party administrator. 245 The court
stated that "[a]ny vicarious tarring of St. Paul with [the third party
administrator's] brush cannot reach MetLife, no matter how broad that agency
brush might be."246

233.
234.
235.
236.
237.
238.

239.
240.
241.
242.
243.
244.

245.
246.

[d. at 444.
[d. at 445.
See id. at 445-46.
See id. at 445.
See id.
See id.
See id. at 445-46.
See id. at 446.
See id. at 442.
See id.
See id. at 447.
See id.
See id.
[d.
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G. An Example
This example is provided to help review the Fifth Circuit's rulings on
preemption.
A plaintiff files a state court action alleging (1) wrongful discharge in
violation of a state law which makes unlawful the discharge of an employee
to prevent the employee from vesting in a pension benefit; (2) mental anguish
resulting from the discharge; and (3) the employer's refusal to pay the
employee her last paycheck.
Here's an analysis of the plaintiff's claims. The first claim is both
conflict preempted (because the state law relates to an employee benefit plan)
and completely preempted (because a cause of action is available under
ERISA sections 502(a) and 510).247 The second claim is conflict preempted
because the plaintiff is seeking damages relating to an employee benefit plan
which falls outside the scope of ERISA's civil enforcement provision, ERISA
section 502(a).248 The third claim is not preempted because it has nothing to
do with an employee benefit plan.
The defendant removes the case to federal court on the grounds that the
first claim is completely preempted by ERISA. The federal court has removal
jurisdiction based on the federal question addressed in the first claim. 249 The
court has supplemental jurisdiction over the third claim. 250
Because both complete preemption and conflict preemption are present,
the district court has jurisdiction to dismiss the second claim for mental
anguish because no remedy is available under ERISA.2S1 The court has
removal jurisdiction and federal question jurisdiction to decide the section 510
claim. 252 The court also has supplemental jurisdiction to hear the unpaid
paycheck claim. 2S3
Let's assume that the plaintiff files an amended complaint which
contains only the third claim (the non-ERISA claim). The district court has
no subject matter jurisdiction.254 The district court must remand this claim to
the state court, and in doing so, it may not comment on whether the claim is
preempted.25s

247.
248.
249.
250.
25 I.
252.
253.
254.
255.

See 29 U.S.C. §§ 1132(a), 1140 (1994).
See 29 U.S.C. § 1132(a).
See supra Part I1.B.
See supra Part I1.B.
See supra Part I1.B.
See supra Part I1.B.
See supra Part I1.B.
See supra Part 11.0.
See supra Part I1.B.

HeinOnline -- 31 Tex. Tech L. Rev. 578 2000

2000]

EMPLOYEE BENEFITS

579

H Preemption and Removal Charts
For those visual readers, the following chart summarizes the Fifth
Circuit's current views on preemption and removal jurisdiction.
COMPLETE PREEMPTION TRANSMOGRIFIES STATE LAW CLAIMS INTO
FEDERAL CLAIMS, CONFERRING FEDERAL QUESTION JURISDICTION ON THE
FEDERAL COURT (RULE OF FEDERAL JURISDICTION)

1. Plaintiff fll.. I ltetl IIW action.

2. Defendant removes based
on complete preemption

3. District Court determines:
(1) Is the,. conflict preemption?

(2) DOli the claim flU within the civil
Inforcement provisions of 1502(8)?
If both conditions Ire met, the stete law
claim Is completely preempted.

4. District court has federal question
Jurladlctlon Ind removal Jurisdiction
to decide the completely
preempted claim.
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CONFLICf PREEMPTION UNDER SECfION 514 OCCURS WHEN A STATE
LAW RELATES TO AN EMPLOYEE BENEFIT PLAN
[1. Plaintiff files a state law claim.l
I

2. Defendant raises an affirmative
defense of conflict preemption

I
3. Court determines if the
state law "relates to· an
employee benefit plan; that is, if it
has a connection to or refers to
such plan. If so, the claim is
conflict-preem pted.

4(a) If In federal court, the federal
court must remand because
it has no subject matter jurisdiction.
Court cannot comment on preemption.

4(b) If in state court, the
state court must dismiss the
conflict-preempted claims.

WHEN BOTH COMPLETE AND CONFLICT PREEMPTION ARE PRESENT,
THE FEDERAL COURT MAy RETAIN JURISDICTION OVER ALL OR SOME
OF THE CLAIMS

1. Plaintiff files complaint which
includes completely preempted and
conffld preempted claims
I

2. Defendant removes case to federal
court

3(b) Federal court may assert federal question
3.(a) Federal court has
OR
jurisdiction over the completely preempted claims and:
federal question jurisdiction
over the completely preempted
claims and may exercise
1......--1(1) remand the conflict-preempted claims so the
supplemental jurisdiction
slate court can dismiss them;
over the conllicl
(2) remand the remaining non-preempted
preempted claims and
slate law claims
dismiss them.
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With these preliminary remand orders taken care of, it is now time to move
on to the procedural cases.
III. PROCEDURAL ISSUES

The Fifth Circuit considered two basic procedural issues this term. 256
The court considered the interplay of venue, personal jurisdiction, and service
of process in setting aside a default judgment. 257 Additionally, the court
examined effects of a delay in entering separate document final judgments. 258
A. Setting Aside Default Judgments
In Rogers v. Hartford Life & Accident Insurance Co., the Fifth Circuit
considered whether the district court properly refused to set aside a default
judgment. 259 The case raised issues of venue, personal jurisdiction, and
service of process. 26O
Rogers, a participant, sued Hartford Life to compel payment oflong-term
disability benefits.261 Rogers served process on the plan by sending a certified
copy of the summons and complaint to the administrator. 262 Hartford Life,
through its agent for process, waived service of process and the waiver was
filed with the court. 263
Neither the plan nor Hartford Life timely answered Rogers' complaint
and the district court entered judgment in favor of Rogers, granting him
disability benefits, medical benefits, prejudgment interest, and attorneys'
fees. 264 When the defendants became aware of the default judgment they
petitioned the court to set aside the default judgment or, in the alternate, to set
aside the award Of medical benefits. 26s The court denied the motion to set
aside the default judgment but modified the judgment to eliminate the award
of medical benefits.266 The defendants appealed. 267

256. See Rogers v. Harford Life & Accident Ins. Co., 167 F.3d 933 (5th Cir. Mar. 1999); Hammack
v. Baroid Corp., 142 F.3d 266 (5th Cir. Jund 1998).
257. See Rogers, 167 F.3d at 936.
258. See Hammack, 142 F.3d at 268.
259. 167 F.3d 933 (5th Cir. Mar. 1999).
260. See id. at 936.
261. See id. at 935.
262. See id.
263. See id.
264. See id.
265. See id. at 935-36.
266. See id. at 936.
267. See id.
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The Fifth Circuit noted that default judgments should be used
sparingly.268 The decision to set aside a default judgment rests within the
sound discretion of the trial court and is reviewed for abuse of discretion. 269
The court rejected Hartford's contention that the district court improperly
entered the judgment without notice to Hartford. 270 Rule 55(bX2) of the
Federal Rules of Civil Procedure provides: "If the party against whom
judgment by default is sought has appeared in the action, the party (or, if
appearing by representative, the party's representative) shall be served with
written notice of the application for judgment at least 3 days prior to the
hearing on such application.11271
The Fifth Circuit has taken an expansive view as to what actions
constitute an "appearance."272 Even so, the defendant must, in order to
"appear, "give the plaintiff a clear indication that the defendant intends to
pursue a defense and must 'be responsive to the plaintiff's formal Court
action....273 Waiver of process, which operates as a substitute for the
acceptance of formal service of process, does not constitute an appearance
under Rule 55(b)(2) because it "does not in any way indicate that a defendant
intends to defend.11274
The court also rejected Hartford's argument that its failure to respond to
the complaint was excusable neglect. 275 A default judgment may be set aside
under Federal Rule of Civil Procedure 60(b)(l) for excusable neglect. 276 This
rule has been construed broadly.277 The court will consider three factors in
determining whether a default judgment should be set aside: U( 1) the extent
of prejudice to the plaintiff; (2) the merits ofthe defendant's asserted defense;
and (3) the culpability of [the] defendant's conduct. Jl278 Hartford explained
that its failure to respond "resulted only from one cause: the unfortunate
failure of a reputable overnight package service to deliver the complaint to it
....Jl279 Of course, that's not exactly what happened. 280 Hartford's agent for
service of process signed the waiver, accepted the complaint, and informed
the senior claims manager that she had received the complaint and would
forward it immediately.281 The express mail company did not deliver the
II

268.
269.
270.
271.
272.

273.
274.
275.

276.
277.
278.
279.
280.
281.

See id.
See id.
See id. at 937.
Id. (emphasis added).
See United States v. McCoy, 954 F.2d 1000, 1003 (5th Cir. 1992).
Rogers, 167 F.3d at 937.
Id. at 938.
See id. at 939.
See id. at 938.
See Harrell v. DCS Equip. Leasing Corp., 951 F.2d 1453, 1459 (5th Cir. 1992).
Rogers, 167 F.3d at 938·39 (alteration in original).
Id. at 938.
See Id. at 939.
See id.
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complaint to the senior claims manager and the senior claims manager never
called the agent for process back to find out what happened to the
complaint. 282
Relying on Baez v. S.S. Kresge Co. and Gibbs v. Air Canada, the Fifth
Circuit held that Hartford did not establish minimum internal procedural
safeguards to ensure the complaint reached its destination. 283 In Baez, the
Fifth Circuit held that "minimal internal procedural safeguards could and
should have been established which would have prevented [the] loss [of the
complaint]."284 Likewise, in Gibbs, the Eleventh Circuit stated: "The only
excuse Air Canada offers for the failure of process ... is that a mail clerk
must have misplaced the complaint. This is not a sufficient excuse."28S
Relying on Baez, the Eleventh Circuit held that minimum procedural
safeguards include "some system of checking up on process to see that it has
in fact reached its destination and that action is being taken."286 Because
Hartford did not follow minimum procedural safeguards, the Fifth Circuit
upheld the district court's ruling. 287
The plan also argued that its default constituted excusable neglect
because although the administrator forwarded the complaint to the legal
department, documents were placed on top of it in the file folder and
therefore, it "was not readily apparent" that the file contained a summons and
complaint. 2ss The court succinctly said: "The Plan simply overlooked the
relevant .papers.n289 Minimal internal procedural safeguards would have
prevented this error and, therefore, the district court properly refused to set
aside the default judgment.290
The court also rejected the plan's argument that the default judgment
should be set aside because the plaintiff did not properly effect service of
process, and therefore, the court lacked personal jurisdiction. 291 The plan
argued that the plaintiff used certified mail to serve the plan when the plan
had designated an agent for service of process within the state. 292 Mississippi
Rule of Civil Procedure 4(c)(5) only allows service of process by certified
mail on persons outside the state. 293 If the district court lacked personal
jurisdiction, the default judgment must be set aside as void. 294

282.
283.

See id.
See id.

284.
285.

Baez v. 5.S. Kresge Co., 518 F.2d 349, 350 (5th Cir. 1975).
Gibbs v. Air Canada, 810 F.2d 1529, 1537 (5th Cir. 1987).

286.
287.
288.

Id.
See Rogers, 167 F.3d at 949.
Id.

289.

Id.

290.
291.
292.
293.
294.

See id.
See id. at 940.
See id.
See id.
See id.
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No Mississippi court had addressed the question of "whether Rule 4{c)(5)
remains an alternative method of service available to plaintiffs after a
defendant appoints an agent for service of process within the state. "29S The
court, making an "Erie guess," predicted that the Mississippi Supreme Court
would decide, if presented with this issue, that "Rule 4(c)(5) remains an
alternative method of service available to plaintiffs, even though a defendant
has appointed an agent for service of process in the state. "296 Therefore, the
court concluded that Rogers properly served the plan under Rule 4(c)(5) as
well as under ERISA section 502(d)(1), which provides that a plan can
designate its administrator as an agent for service of process. 297
The court also rejected the plan's contention that venue was improper.298
In Hoffman v. Blaski, the Supreme Court held that a party who defaults by
failing to appear waives defects in venue. 299 The Fifth Circuit upheld the
district court's decision that the plan waived its objection to venue by
defaulting. 3°O
Finally, the court upheld the district court's denial of medical
expenses. 301 ERISA section 502(a)(3) does not permit extra-contractual
damages recovery such as reimbursement of medical expenses.302 After the
Supreme Court's decision in Mertens v. Hewitt Associates, it is clear that
compensatory damages are not permitted under ERISA section 502(a)(3).303
B. Delay in Entering Separate Document Final Judgment
The next case addressed whether an appellant waives his right to appeal
by delaying for twenty months his request to enter a separate document for
final judgment. 304 Joe Hammack, a retiree, was a participant in the NL
Industries health plan.30s The plan had a provision that, once the participant
or his spouse became eligible for Medicare, benefits would be calculated as
ifboth the participant and his spouse had enrolled in Part A and B Medicare

295.
296.
297.
298.

[d.
[d. at 940-41.
See id. at 941-42.
See id. at 942.

299. 363 U.S. 335 (1960); see also Commercial Casualty Ins. Co. v. Consolidated Stone Co., 278
U.S. 177, 180 (1929) (holding that by failing to make a timely objection to venue the defendant waived
the objection).
300. See Rogers, 167 F.3d at 942-43.
301. See id. at 944.

302.
303.

See id.
See id.

304.

See Hammack v. Baroid Corp., 142 F.3d 266, 268 (5th Cir. June 1998).

305.

See id. at 267.
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coverage.306 Hammack's wife, Ann, was covered by Medicare; Hammack was
no1. 307
In 1989, Hammack's employer advised the Hammacks that they should
purchase Medicare "because the benefits under the . . . plan would be
calculated as though they had enrolled in Medicare, regardless ofwhether they
actually had." 308 In response, Ann enrolled in Medicare Part B but not Part
A. 309
Later, Ann incurred medical expenses of $5,670. 310 The plan paid its
portion of the benefits as if Ann had enrolled in Medicare Parts A and B. m
This reduced her benefits which would otherwise be reimbursable under the
plan.312
The district court ordered the plan to pay Hammack $124, an amount the
plan admitted that it erroneously failed to pay.313 The court issued an order
which said "FINAL JUDGMENT should issue. It is so ORDERED."314 The
court did not issue a separate final judgment,315 Twenty months later,
Hammack requested entry of judgment, and the court issued a final
judgment. 316
The Fifth Circuit, in a case of first impression, addressed the question of
whether Hammack waived his right to appeal by delaying twenty months
before seeking to have the final judgment entered. 317 Federal Rule of
Appellate Procedure 4(a)(l)(A) allows a litigant thirty days "after the
judgment or order appealed from is entered" to file a notice of appeal. 318
Federal Rule of Civil Procedure 58 requires every final judgment to "be set
forth on a separate document."319 The judgment becomes effective only when
the separate document is entered on the court's civil docket,320
The court rejected the plan's argument that Hammack waived his right
to appeal by waiting so long before entering final judgmen1. 321 The court
examined Fiore v. Washington County Community Mental Health Center, in
which the First Circuit held that it is "appropriate, absent exceptional
circumstances, to infer waiver where a party fails to act within three months
306.
307.
308.
309.
310.
311.
312.
313.
314.
315.
316.
317.
318.
319.
320.
321.

See id.
See id.
[d. at 267-68.
See id. at 268.
See id.
See id.
See id.
See id.
[d.

See id.
See id.
See id.
FED.R.APp.P.4(a)(I).
FED.R.Clv.P.58(2).
See FED. R. CIV. P. 58, 79(a).
See HamTIIQck, 142 F.3d at 270.
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of the court's last order in the case." 322 The First Circuit noted that if a party
plans to appeal it should file a motion for entry of final judgment within that
three months. 323
The Fifth Circuit was required to reject the First Circuit's approach in
Fiore because it conflicted with prior Fifth Circuit rulings. 324 In Bankers
Trust Co. v. Mallis, the Supreme Court evinced an intention to read Rule 58
flexibly, saying that "[t]he rule should be interpreted to prevent loss of the
right of appeal, not to facilitate loss.n32S Relying on Mallis, in Baker v.
Mercedes Benz ofNorth America, the Fifth Circuit characterized the rule as
"a safety valve preserving a litigant's right to appeal in the absence of a
separate document judgment.11326 In Baker, the Fifth Circuit concluded that a
party's "right to appeal cannot be prejudiced by failing to file a notice of
appeal when no Rule 58 separate document judgment has been entered."327
Applying this principle to the present case, the court held that the thirtyday time limit for filing an appeal is not tolled until the final judgment is
entered. 328 The court concluded that Hammack did not waive his right to
appeal by his delay in seeking a separate final judgment. 329 Because
Hammack filed a notice of appeal within thirty days of entry of a final
judgment, Hammack's appeal was timely.330 The court noted that if the plan
desired certainty and fmality, it should have sought entry of the final
judgment. 331
The court also rejected Hammack's claim that the Medicare as a
Secondary Payer (MSP) statute prohibits the plan from reducing benefits by
the amount of potential Medicare payments. 332 In 1988, the MSP statute
prohibited employers from designating Medicare as the primary payer for
active employees. 333 The amendment did not affect retirees such as

322. Id at 268 (quoting Fiore v. Washington County Community Mental Health Ctr., 960 F2d 229,
236 (1st Cir. 1992).
323. See id. at 269 (discussing the First Circuit's ruling in Fiore).
324. See id.
325. 435 U.S. 381, 386 (1978) (quoting 9 JAMES W. MOORE ET. AL., MOORE'S FEDERAL PRACTICE
, 110.08[2] (2d ed. 1970».
326. 114 F.3d 57, 60 (5th Cir. 1997).
327. Id.
328. See HamnuzcJc, 142 F3d at 270; see a/soSimon v. City of Clute, Tex. 825 F.2d 940, 942 (5th
Cir. 1987) (holding that the thirty-day limit for filing appeal began when the court issued the separate
document, not when the court made the docket entry); In re Seiscom Delta, Inc., 857 F.2d 279, 283 (5th
Cir. 1988) (stating that where a party is harshly prejudiced by no entry of a judgment because it may be
unclear whether the final judgment has been entered, Rule 58 should be applied to favor the right of
appeal).
329. See Ha1lU1/QcIc, 142 F3d 270.
330.

33\.
332.

333.

See id.
See id.
See id. at 270-71 (discussing MSP statute 42 U.S.C. § 1395y(b) (1994».
See 42 U.S.C. § 1395y(b).
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Hammack.334 The court concluded that the district court did not err in holding
that the plan administrator did not abuse its discretion when it reduced
Hammack's benefits by the amount of the potential Medicare benefits.33S
IV. COMMUNITY PROPERTY CASES
After the Supreme Court's 1997 decision in Boggs v. Boggs, it is not
surprising that three community property cases came before the Fifth Circuit
this term. 336 In Boggs. the Supreme Court held that ERISA preempts state
community property law.337

A. No Issuance ofQDROs After Retirement
Rivers v. Central and South West Corp., was decided after the term
ended, but is discussed here because its potential effect may be far reaching. 3J8
Rivers and Franklin were married in 1946 and divorced in 1972.339 When they
divorced, the community property settlement agreement did not mention the
disposition of Franklin's interest in his pension plan.340 Franklin remarried in
1972. 341 In 1983, Franklin retired and began to receive joint and survivor
annuity benefits. 342 On his death, Mrs. Franklin (Franklin's widow) began
receiving a 50% annuity.343
Apparently, Rivers (Franklin's first wife) did not know about Franklin's
retirement or death. 344 Ten years after his death, Rivers filed suit against
Franklin's former employer- demanding payment of one-half of the pension
benefits Franklin received from 1983 until his death. 34' Rivers also sought all
of the benefits Mrs. Franklin received after Franklin's death. 346 Rivers
requested that the court issue a qualified domestic relations order (QDRO)
recognizing her as the proper beneficiary of Franklin's pension benefit.347 The

334.
335.
336.

See Hammack, 142 FJd at 271.
See id.
See Rivers v. Central & South West Corp., 186 F.3d 681 (5th Cir. Sept. 1999); Dial v. NFL

Player Supplemental Disability Plan, 174 F.3d 606, 5th Cir. May 1999); Matassarin v. Lynch, 174 F.3d
549 (5th Cir. Apr. 1999), reh 'g denied. en bane, 189 F.3d 471 (5th Cir. July 1999).
337. See Boggs v. Boggs. 520 U.S. 833, 854 (1997).
338. 186 F.3d 681 (5th Cir. Sept. 1999).
339. See id. at 682.
340. See id.

341.
342.
343.
344.

345.
346.
347.

See id.
See id.
See id.
See id.
See id.
See id.
See id. at 682-83.
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district court granted Mrs. Franklin's motion for summary judgment and
Rivers appealed. J48
In a brief opinion, the court held that a former spouse may not obtain a
QDRO once the plan participant retires. J49 Following the Fourth Circuit's
decision in Hopkins v. AT&T Global Information Solutions Co., the court held
that "Rivers failed to protect her rights in Franklin's pension plan by
neglecting to obtain a QDRO prior to Franklin's retirement date."JSO Plan
"benefits irrevocably vest in the plan participant's current spouse on the date
ofthe participant's retirement."JS1 Furthermore, the former spouse becomes
"forever barred" from acquiring an interest in the participant's pension. JS2
The Rivers holding contradicts the Fifth Circuit opinion issued in 1996
in Bailey v. New Orleans Steamship Ass 'n/lnternational Longshoreman's
Ass 'n.m In Bailey, the Fifth Circuit upheld a district court's decision which
allowed a former spouse to obtain a QDRO during a probate proceeding held
five years after the participant's death. JS4 With the increasing number of
community property cases, the Fifth Circuit may soon be called upon to
distinguish Bailey and Rivers. JSS However, this may be difficult because the
two cases are factually similar. JS6 Considering Judge Weiner's prior dicta
stating that a QDRO cannot be issued as part of probate, the Fifth Circuit may
need to provide an en bane ruling on this issue. JS7

B. Interpretation ofAfter-Acquired Property Clause
In Dial v. NFL Player Supplemental Disability Plan, the court held that
a plan participant's ex-wife was entitled to one-halfof later acquired disability
benefits earned by ex-football player Buddy Dial. JS8 Buddy and Marye were
married during Buddy's NFL career.3S9 When they divorced, they entered into
a property·settlement agreement which provided that Marye was entitled to
"one half ofany interest Buddy Dial has" in his current pension plan and "one

348. See id. at 683.
349. See id.
350. [d.
35J. [d.
352. See id. at 683-84.
353. Compare Rivers v. Central & South West Corp.• 186 F.3d 681, 683 (5th Cir. Sept. 1999)
(holding that a former spouse may not obtain a QDRO after an ex-spouse retires), with Bailey v. New
Orleans Steamship Ass'nIlnt'l Longshoreman's Ass'n., 100 F.3d 28, 31 (5th Cir. 1996) (allowing a former
spouse to obtain a QDRO 5 years after a participants' death).
354. See Bailey, 100 F.3d at 3 J.
355. See Rivers, 186 F.3d at 683.
356. Compare Rivers, 186 F.3d at 683 (involving a fonner spouse seeking a QDRO after the
participant retires), with Bailey, 100 F.3d at 31 (involving a fonner spouse seeking a QDRO after a
deceased participant has retired).
357. See Boggs v. Boggs, 89 F.3d 1169, 1179 (en banc) (Wiener, J., disSenting).
358. 174 F.3d 606 (5th Cir. May 1999).
359. See id. at 608.
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half of any later-discovered property." 360 Marye's lawyer was wise to include
the later-discovered property clause. 361 Attorneys for League pension plans
face a dilemma unknown to most pension attorneys: how to spend all of the
pension contributions required under the League-collective bargaining
agreement.3 62
Buddy became disabled and started receiving disability benefits in
1980. 363 He did not make arrangements for Marye to receive half of his
disability benefits.364 In 1991, Marye discovered that Buddy was receiving
disability benefits and sued in state court to clarify that the divorce decree
provided for a QDRO which had not been statutorily available at the time of
her divorce. 36.5 In 1992, Buddy turned age fifty-five and his disability benefits
were converted into pension benefits.366 In 1993, Buddy and Marye settled the
state court action. 367 Marye waived her right to prior benefits and agreed to
37.5% of all of Buddy's future benefits. 368
In 1993, a collective bargaining agreement was negotiated which
changed the benefit plans.369 Buddy's retirement benefit remained the same,
but now he was entitled to additional disability benefits of $2,250 per
month. 370 Buddy did not tell Marye about the additional income. 371
When Marye found out about the disability benefits, she submitted her
1977 divorce agreement to the plan administrator and requested fifty percent
of the additional benefits of the later-discovered property.372 The plan
administrator agreed that Marye was entitled to fifty percent under the 1977
settlement agreement rather than the 37.5% required by the 1993 agreement,373
The plan started paying Marye one-half of Buddy's benefits which had
increased to $4,335 per month. 374
Buddy requested the plan administrator to stop paying part of his
disability benefits to Marye, and the administrator refused. m Buddy sued the
plan administrator for breach of fiduciary duty, and he requested a declaratory
judgment entitling him to all of the disability benefits. 376 Marye filed a state

360.
361.
362.
363.
364.
365.
366.
367.
36S.
369.
370.
371.
372.
373.
374.
375.
376.

ld. at 60S-09.
See id. at 60S-10.
See id. at 609-10.
See id. at 609.
See id.
See id.
See id.
See id
See id.
See id.
See id.
See id.
See id.
See id.
See id. at 609-10.
See id. at 610.
See id.
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law crossclaim against Buddy requesting the court to treat the disability
benefits as community property earned during their marriage. 377 The district
court granted summary judgment in favor of Buddy and dismissed Marye's
crossclaim.378 The plan administrator and Marye appealed. 379
The Fifth Circuit rejected the plan's contention that Buddy should have
brought a state law action for clarification of the settlement agreement rather
than a section 502 action for declaratory judgment. 38o The court noted that
ERISA preempts all state laws which relate to an employee benefit plan. 381
In Memorial Hospital System·v. Northbrook Life Insurance Co., the Fifth
Circuit held that cases in which preemption was found:
[h]ave at least two unifying characteristics: (1) the state law claims address
areas ofexclusive federal concern, such as the right to receive benefits under
the tenns ofan ERISA plan; and (2) the claims directly affect the relationship
among the traditional ERISA entities-the employer, the plan and its
fiduciaries, and the participants and beneficiaries. 382

Because the case involved traditional ERISA entities and Buddy was seeking
clarification of benefits under an employee benefit plan, ERISA preempted
the state law, and his suit was proper under ERISA. m
The Fifth Circuit reviewed the plan administrator's statutory and legal
conclusions de novo. 384 Two questions were decided by the plan
administrator: "(1) whether the 1974 property settlement agreement
constitutes a QDRO for Plan purposes, and (2) if so, what the distribution of
benefits should be under the settlement agreement. ")85
The plan administrator determined that the additional disability benefits
offered through the new plan created by the 1993 collective bargaining
agreement was governed by the "later discovered" clause ofthe 1977 property
agreement because it was a new plan which did not "flow[] to" Buddy from
the original plan. 386 On reviewing the administrator's decision de novo, the
court agreed that the administrator's interpretation was legally correct.387 The
court emphasized that Buddy's disability benefit was earned at the time the

377.
378.
379.
380.
381.

See id.
Seeid.
See id.
See id.
See id.

382.

904 F.2d 236,245 (5th Cir. 1990).
See Dial v. NFL Player Supplemental Disability Plan, 174 F.3d 606, 610-11 (5th Cir. May

383.
1999).

384. See id. at 611. The court held that the district court erred in applying an abuse of discretion
standard of review. See id.

385.
386.
387.

Id.
Id.
See id. at 613.
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1977 property settlement agreement was entered. 388 By then, Buddy had
ended his career and had already sustained the football injuries that would
later disable him. 389 When the plans merged in 1993, only the source and size
ofthe disability benefit changed-not the existence ofthe benefit.390 The court
cautioned, however, that its ruling was narrow:
We recognize that problems could arise if we were to create a general rule
that disability benefits are later-discovered property subject to division under
a divorce agreement. . . . The result we reach in this case is mandated
because [Buddy] Dial's contingency disability benefit existed at the time of
the divorce and because Dial and Marye entered their divorce agreement
after the enactment of ERISA but before the 1984 Retirement Equity Act....
Had Dial and Marye entered their property settlement agreement after the
REA became effective, then the Plan administrators could not have treated
the "later-discovered" clause as a QDRO. 391

C. Establishment o/Separate Account with Cash Value

0/ ESOP Stock

In Matassarin v. Lynch, the Fifth Circuit wrestled with an "unusual
employee benefits matter" which was complicated by the fact that it arose in
the context of a divorce and the plaintiff/non-participant spouse filed a motion
for class certification with herself as the representative plaintiff. 392 Matassarin
was married to Jenkins until 1991.393 At the time oftheir divorce, Jenkins was
a participant in an employee stock ownership plan (ESOP).394 The couple
entered into a QDRO approved by the state court under which Jenkins
assigned one-half of his interest in the ESOP.395 The plan was required to
"hold Matassarin's interest in a segregated account, where it would accrue
interest at the rate of a one-year certificate of deposit."396
Pursuant to the QDRO, the administrator divided the Jenkins' 1040
shares in two; cashed out 520 shares at twenty-two dollars per share, the
market value as ofthe plan's last determination date for valuation; and placed
$11,442 in a segregated account for Matassarin. 397 The amount continued to
accrue interest at the rate of a one-year certificate of deposit. 398

388.
389.
390.
391.

See id.
See id.
See id.
ld.

392.

174 F.3d 549, 555·57 (5th Cir. Apr. 1999), reh 'g denied, en bane, 189 F.3d 471 (5th Cir. July

1999).
393.
394.
395.
396.
397.
398.

See id. at 556.
See id.
See id.
ld.
See id.
See id.
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A few years later the plan sent a letter to all segregated-account holders
except Matassarin, who was the only non-participant, infonning them that
they could elect to receive a lump-sum distribution of their account balance
either in cash or stock.399 A second letter was distributed to all account
holders, but the letter only mentioned the right to a cash lump-sum
distribution. 400 Apparently this letter was sent to Matassarin by mistake. 401
She was not entitled to a distribution until Jenkins reached early retirement
age. 402
Matassarin filed suit for common fraud, ERISA violations, and federal
and state securities law violations. 403 After much legal maneuvering, only the
ERISA violations remained. 404 The district court granted summary judgment
in favor of the defendants and Matassarin appealed on numerous counts. 40S
For purposes of this article, only the ERISA claims will be discussed.
Matassarin evoked an image of a scorned spouse who waged "continuing
and virulent antagonism" toward her ex-husband. 406 However, she is
somewhat sympathetic in her financial naivete. 407 Matassarin expected either
520 ESOP shares at current market value or the cash equivalent of such
amount. 408 Matassarin did not realize that she had been cashed out ofthe plan
and was receiving nothing more than her principal amount of $11,442 plus
interest at the rate of a one-year certificate of deposit. 409
The Fifth Circuit reviewed the plan administrator's legal interpretation
ofthe QDRO de novo.4lO The court commented that the opacity ofthe QDRO
language "makes it understandable that Matassarin might question the
treatment of her account. n411
The court rejected Matassarin's claim that she was entitled to the cash
value of the 520 shares "at whatever time the Plan passes the benefits to
her. "412 While not clear from the QDRO, the plan had a valuation date of
December 31 "coinciding with or immediately preceding the date of actual
distribution of Plan Benefits...413 Matassarian contended that a distribution

399.
400.
401.
402.
403.
404.
405.
406.
407.
408.
409.
410.
411.
412.
413.

See id. at 557.
See id.
See id.
See id.
See id.
See id. at 558.
See id.
Id. at 559.
See id. at 564.
See id
See id. at 556.
See id. at 563.
Id. at 564.
Id.
Id.
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had not occurred yet because she has not received the benefits.414 Therefore,
the shares should continue to fluctuate in market value until Matassarin
receives a distribution.415 However, that was not set forth in the QDRO.416
The QDRO requires the plan .administrator to segregate her interest and .
establish a segregated account which will accrue interest at the rate of a oneyear certificate of deposit. 417 The court noted that the QDRO implied that
Matassarin's interest would have to be converted to cash "because cash
principal can accumulate interest, whereas shares, owing to their fluctuating
value, cannot."418
The court also rejected Matassarin's novel argument that by converting
her shares to cash the plan trustees breached their fiduciary duty to invest
prudently.419 Section 404(a)(1)(C) requires trustees to diversify against the
risk of large losses, unless it is prudent not to do SO.420 The court agreed that
"implicit within § 404(a) is the desirability of increasing a plan's
value-preferably ensuring more than passbook interest-through sound
investment.11421 However, the court explained that the QDRO only required
a passbook interest making it clearly prudent not to diversify in this case. 422
Moreover, the diversification rule does not generally apply to ESOPs which,
by their nature, cannot diversify.423
The court recognized the "aberrancy and difficulty of Matassarin's
situation."424 Matassarin had less than she expected as a result of her QDRO.
She expected an increase in the value of the shares she thought she owned.
As a result of the QDRO, she lost the opportunity for those shares to
appreciate in value. This raises a difficult issue: Does an administrator have
any duty to a beneficiary whose QDRO is inconsistent with ERISA's goals?
The court held that the law requires a plan administrator to follow the
dictates of a QDRO. m The court quoted the Seventh Circuit with approval:
"ERISA does not require, or even permit, a pension fund to look beneath the
surface of the order. Compliance with a QDRO is obligatory ...."426 This
obligation remains even if the "QDRO may slow the growth of the subject
retirement savings." 427

414.
415.
416.
417.
418.
419.
420.
421.
422.
423.
424.
425.
426.
427.

See id.
See id.
See id.
See id.
ld.
See id.
See 29 U.S.C. § 1104(a)(I)(C) (1994).
Malassarin, 174 F.3d at 567-68.
See id.
See Moench v. Robertson. 62 F.3d 553, 568 (3d Cir. 1995).
Malassarin, 174 F.3d at 568.
See id.
ld. (quoting Blue v. UAL Corp., 160 F.3d 383, 385 (7th Cir. 1998».
Malassarin, 174 F.3d at 568.
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The court noted that it is a state court's job to make sure the terms of a
QDRO are fair and to determine whether the beneficiary was fraudulently
induced to enter the agreement.428 The court directed Matassarin back to state
court which had jurisdiction over domestic relations orders. 429
V. DENIAL OF BENEFIT CLAIMS

As usual, one ofthe largest category of ERISA cases decided by the Fifth
Circuit involved appeals from benefit denials. 430

A. Plan Administrator's Obligation to Provide Basis for Denial
James Schadler was employed by Lockheed at the White Sands Test
Facility.431 In May 1994, Allied Signal replaced Lockheed as the contractor
at the White ·Sands Facility and Schadler became an Allied employee. Nine
days later, Schadler adied as a result of a mixed-drug intoxication."432 Mr.
Schadler allegedly voluntarily drugged himself with a drug cocktail consisting
of cocaine, morphine, and Desipramine.433
Anita, Mr. Schadler's wife, filed claims under the Allied Voluntary
Death and Dismemberment (VAD&D) policy underwritten by Anthem Life
Insurance Company.434 Anthem denied the accidental death claim because ana
VAD&D policy was ever issued to James L. Schadler."43s Anthem had not
received an enrollment card for Mr. Schadler and had not billed him for
coverage. 436
Mrs. Schadler brought suit against Anthem, Allied Signal, and others,
claiming that her husband had completed and returned the VAD&D
enrollment card and that Anthem's failure to receive the card was an
inadvertent error for which an employee cannot be denied coverage.437
The defendants moved for summaryjudgment and argued that a VAD&D
policy had not yet been established for new Allied employees at the time of
Schadler's death. 438 The defendants raised an alternate argument for the first

428. See id. at S69.
429. See id.
430. See Radford v. Gcnera1 Dynamics Corp., lSI F.3d 396 (Sth Cir. Aug. 1998), reh 'gdenied, en
bane, 159 F.3d 13S8 (Sth Cir. sept 1998), "rt. denied, S2S U.S. IIOS (1999); Schadler v. Anthem Life
Ins. Co., 147 F.3d 388 (Sth Cir. July 1998), reh 'g denied, (5th Cir. Aug. 1998); Hager v. NationsBank
N.A., 167 F.3d 245 (Sth Cir. Feb. 1998).
431. SeeSchadler,147F.3dat391.
432. ld.
433. See id.
434. See id.
435.

Id.

436.
437.
438.

See id. at 391-92.
See id.
See id.
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time: n[E]ven if the VAD&D Policy had been in force, recovery was
precluded" by provisions which excluded intentional self-inflicted injuries and
the voluntary inhalation of drugs or poisons. 439 In response, Mrs. Schadler
argued that the drug-use exclusion was inapplicable because it was not listed
in the summary plan description (SPD).440 She further argued that the
defendants should be prohibited from relying on the self-inflicted injury
exclusion since it was first raised in their motion for summary judgment. 441
The district court denied the motion for summary judgment.442 After
trial, the district court ruled that the "[d]efendants could not deny Mrs.
Schadler benefits based upon the drug-use exclusion because it was not listed
in the SPD."443 However, the court found that Mrs. Schadler was not entitled
to the benefits because her husband's death resulted from illicit drug use
which fell within the self-inflicted injury exclusion in the plan. 444 Mrs.
Schadler appealed. 44s
The Fifth Circuit held that under ERISA a plan is required to advise a
claimant of the specific reasons for a claim denial so that the claimant has an
opportunity for a full and fair review by the plan administrator. 446 ERISA
section 503 requires a plan to "provide adequate notice in writing to any
participant or beneficiary whose claim for benefits under the plan has been
denied, setting forth the specific reasons for such denial ...."447 Regulations
promulgated under ERISA section 503 require the plan administrator or
insurer to include in its denial, "[s]pecific reference to pertinent plan
provisions on which the denial is based."448 Specific reasons and cites to
pertinent provisions are required; " [b]oldfaced conclusions do not satisfy this
requirement."449
The requirement that the administrator give specific reasons for the
benefit denial applies to both factual determinations which underlie the claim,
and "whether those facts constitute a claim to be honored under the terms of
the plan."4so In this case, however, because the plan originally defended the
claim on the ground that coverage did not exist, the plan administrator never

439. [d. at 392. The defendants had raised this issue with respect to Schadler's additional death and
dismembennent policy which was separate from the VAD&D policy. See id.
440. See id.
441. See id.
442. See id.
443. [d.
444. See id.
445. See id.
446. See id. at 393.
447. 29 U.S.C. § 1133 (1994).
448. 29 C.F.R. § 2560.503-1(1)(2) (1999).
449. Schadler, 147 F.3d at 394 (quoting Richardson v. Central StateS, Southeast & Southwest
Pension Fund, 645 F.2d 660, 665 (8th Cir. 1981».

450.

Id. (quoting Pierre v. Connecticut Gen. Life Ins. Co., 932 F.2d 1552, 1557 (5th Cir. 1991»

(emphasis omitted).
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had the opportunity to exercise his discretion to determine if the claim should
be paid under the terms of the plan. 451 For some reason not apparent to the
court, the defendants conceded the coverage issue and raised a question of
plan interpretation for the first time.m Therefore, the court remanded the case
to the administrator to determine, in his discretion, whether Mrs. Schadler is
precluded from recovering based on the self-inflicted injury exclusion. 453
The court agreed that fairness requires that:
[O]nce the interpretation of plan provisions becomes an issue, both the
administrator and the claimant should (I) adduce, at the earliest possible
point in the process, aU possible reasons bearing on the granting or denial of
benefits under the plan and (2) develop the necessary factual record so that
those issues may be addressed and decided.454
The court disagreed, however, that defendants' failure to do so in this case
amounted to a waiver oftbe self-inflicted injury exclusion. 4SS Instead, the
court treated the lack of coverage defense as a nonfrivolous threshold issue.456
By claiming this defense, the plan administrator was not required to
interpret the plan since the plan was not applicable. 457 The court concluded
that defendants did not waive their right to interpret the plan and rely on its
exclusions if the threshold question was answered in favor of coverage. 4S8
Findings of fact are reviewed for abuse of discretion. 459 A denial of
benefits based on plan interpretation is reviewed de novo if the plan does not
confer discretionary authority on the administrator. 460 When the administrator
has discretionary authority, abuse of discretion is the standard of review. 461
Because the VAD&D plan granted discretionary authority to the
administrator, the administrator's decision on both factual issues and plan
interpretation was entitled to a deferential standard ofreview.462
The court concluded that the district court had incorrectly engaged in a
de novo review, noting that "we should not allow ourselves to be seduced into
making a decision which belongs to the plan administrator in the first

45 I.

See Id. at 396.
See id. at 398.
See /d. at 394.
Id. at 396.
See id.
See id.
See id.
See id.
See Pierre v. Connecticut Gen. Life Ins. Co., 932 F.2d 1552, 1562 (5th Cir. 1991); Southern
Fann Bureau Life Ins. Co. v. Moore, 993 F.2d 98,101 (5th Cir. 1993).
460. See Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 108 (1989).
461. See id.
462. See Schadler, 147 F.3d at 398.

452.
453.
454.
455.
456.
457.
458.
459.
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instance. "463

B. The Statute ofLimitation is Not Tolled During a Participant's
Exhaustion ofInternal Remedies
In two cases this term, the Fifth Circuit explored the burgeoning area of
breach of fiduciary duty for failure to provide adequate information.464 The
court, however, did not reach the merits in either of the cases.46S
Harriman Radford contemplated retiring a few months earlier than his
fifty-fifth birthday.466 He asked the Employee Services office how much his
benefits would be reduced ifhe retired before age fifty-five. 467 In response,
he was given a 1984 summary plan description which stated that there would
be an unspecified actuarial reduction in his benefits.468 Unbeknownst to
Radford, he was given the wrong summary plan.469 A 1988 booklet, which
was available at the time Radford inquired about the reduction, "would have
apprised Radford ofthe drastic reduction in benefits which would occur if he
were to retire prior to age fifty.five."47o
Radford, however, did not end his inquiry there. 471 He returned to the
Employee Services office a few days later to find out the exact percentage of
reduction. 472 He was told that the reduction would be 4.5%.473
The following month Radford received forms for retirement under the
two plans in which he participated.474 He was informed the combined benefit
would be $832.92 per month, starting at age fifty-five. 47S He called the
Employee Services office to ask about the actuarial reduction. 476 He was led
to believe that he would receive $832 upon his retirement, even if he retired
before age fifty-five. 477

463. ld. (quoting Vinzcaino v. Microsoft Corp., 120 F.3d 1006, 1013 (9th Cir. 1997) (en bane»
In dicta, the court noted that de novo review of a plan administrator's discretionary decision may be
appropriate where the administrator refuses to interpret the plan despite repeated requests to do so. See
id. at 398 n.ll.
464. See Hagerv. NationsBank N.A., 167 F.3d 245 (5th Cir. Feb. 1999) (per curiam); Radford v.
General Dynamics Corp., 151 F.3d 396 (5th Cir. Aug. 1998), reh 'g denied, en bane, 159 F.3d 1358 (5th
Cir. Sept. 1998), eert. denied, 525 U.S. 1105 (1999).
465. See Hager, 167 F.3d at 248; Radford, 151 F.3d at 400.
466. See Radford, 151 F.3d at 397.
467. See id.
468. See id.
469. See id.
470. Radford, 151 F.3d at 397.
471. See id.
472. See id.
473. See id. at 398.
474. See id.
475. See id.
476. See id.
477. See id.
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Radford retired the following month at age fifty-four and four months. 478
A few days later, he discovered "to his dismay" that his monthly benefit was
$301, and he no longer had medical insurance. 479 Radford exhausted his
internal appeals, and when he lost those appeals he filed a lawsuit alleging a
breach of fiduciary duty.480
The defendants moved to dismiss Radford's claim as time barred.481 The
district court granted the motions to dismiss, holding that "the last action
which constituted a part of the breach or violation occurred prior to January
9, 1989, and that Radford's complaint filed on October 17, 1996, was barred
by ... ERISA's six-year statute oflimitations."482 Radford appealed. 483
ERISA's section 413 provides that no action may be commenced with
respect to breach of fiduciary duty after the earlier of (l) six years after the
date ofthe last action which was part ofthe breach, or (2) three years after the
earliest date on which the plaintiff had actual knowledge of the breach.484 If
fraud or concealment is involved, the statute of limitations is six years after
the discovery of the breach.485
The court held that under ERISA's statute oflimitations, Radford's claim
became time barred on the earlier of (1) six years after January 6, 1989, the
date ofthe last act which constituted part ofthe breach, or (2) three years after
January 9, 1989, the date he learned of the breach.486 The lawsuit was not
filed until October 17, 1996, which is well beyond the applicable three year
limitation.487
The court rejected Radford's argument that the limitation period should
be tolled during the time he was exhausting his administrative remedies. 488
While a participant must exhaust administrative remedies before filing·a
lawsuit for breach of fiduciary duty, the limitation period is not tolled pending
the exhaustion of administrative remedies. 489 ERISA's statute of limitations
is a statute of repose which establishes an outside limit of six years, and
therefore, tolling does not apply.490 The court concluded that "[a]s a statute

478.
479.
480.
481.
482.
483.
484.
485.
486.

See id.
Jd. at 398-99.
See id. at 398.
See id.
Jd.
See id.
See 29 U.S.C. § 1133 (1994 & Supp. 1997).
See id.
See Rodford, 151 F.3d at 399. The court was not specific on the date; however, presumably

the last act occurred sometime between January 6, the date Radford retired, and January 9, the date he
discovered the breach. See id.
487. See id.
488. See id. at 400.
489. See id.; Simmons v. Willcox, 911 F.2d 1077, 1081 (5th Cir. 1990); Denton v. First Nat'l Bank
of Waco, 765 F.2d 1295, 1303 (5th Cir. 1985).
490. See Rod/ord, 151 F.3d at·400.
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of repose, § 413 serves as an absolute barrier to an untimely suit."m
Judge Parker dissented and suggested that the "en banc court may wish
to examine Denton and its progeny to make a distinction with respect to the
exhaustion requirement between cases involving rights under a plan [i.e.
claims appeals] and rights under ERISA [i.e. breach of fiduciary duty]."492 In
Denton, the Fifth Circuit relied on Amato v. Bernard, in which the Ninth
Circuit held that a plaintiff must exhaust internal appeals before filing a suit
for declaration of rights under a plan. 493 The Ninth Circuit distinguished
Bernard in Amaro v. Continental Can Co., in which it held that a participant
need not exhaust internal appeal procedure before filing a suit for
discrimination under ERISA section 510.494 Judge Parker implied that the
exhaustion requirement-which was "created out of thin air"-should apply
only to claims arising under a plan, and not statutory claims arising under
ERISA. 495 Judge Parker's suggestion is sound: It does not make sense to
require a participant to exhaust internal appeals when the participant is
claiming that plan representatives breached their fiduciary duty by
misrepresenting benefits.496
Nevertheless, Judge Parker agreed that "exhaustion is the law of the
circuit, and we are bound by that precedent."497 If exhaustion is required, then
the claim must be tolled during the administrative appeal: "Common sense
and basic fairness dictates that if we are willing to read in an exhaustion
requirement, we must toll the limitations period while exhaustion occurs."498
Judge Parker noted, however, that if Fifth Circuit law were changed to require
exhaustion only for plan-based claims, not Varity-type claims, then the statute
of limitations should not be tolled. 499

C. A Participant Is Not Required to Continue to Pursue an Administrative
Appeal Indefinitely
The court also did not address substantive Varity-type issues in Hager v.

491. Id. The court also noted that pursuant to 29 C.F.R. § 2560.503-I(e)(2) and (h)(4) an
administrative review is deemed to be denied 300 days after the claim is filed. See id.
492. Id at 400 n.l (parker, J., dissenting)(discussing Denton v. First Nat '/ Bank a/Waco, 765 F.2d
at 1303, that holds that a plaintiff must exhaust administrative remedies before filing a suit for wrongful
denial of benefits).
493. See Denton, 765 F.2d at 1300 (citing Amato v. Bernard, 618 F.2d 559 (9th Cir. 1980».
494. See Amaro v. Continental Can Co., 724 F.2d 747, 751-52 (9th Cir. 1984).
495. See Radford, 151 F.3d at 400 (parker, 1., dissenting). This would apply to benefit denial cases
in which the claim is denied under the terms of the plan, not involving misrepresentation, and would
include claims for breach of fiduciary duties (including misrepresentation cases) and
retaliation/interference claims. See id.
496.
497.
498.
499.

See id.
Id.
Id. at 401.
See id.
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NationsBank, N.A. sOO Factually, this case is very similar to Radford.sol Tanis
Hager retired early having relied on a memorandum in which her employer
told her that if she retired as of March 31, 1996, she would receive $1122.59
per month. SOl After she retired, NationsBank sent Hager a memo stating that
she was entitled to $621.90 per month. S03
Hager sued for wrongful denial of benefits and breach of fiduciary duty
as well as violation of state laws.s04 NationsBank filed a motion to dismiss on
the grounds ERISA preempted Hager's state law claims, and that Hager did
not exhaust her administrative remedies. sos Hager appealed the dismissal of
her ERISA claims. s06
NationsBank's approach in this case is a good example of an employer
going too far in raising ERISA defenses. so7 Hager received the notice of
reduced benefits in August 1996.S08 She immediately requested a review and
requested payment of$1122.59 per month, as indicated in the first memo. S09
This internal appeal was denied on August 26, 1996.slO The denial letter
stated that "[t]he standard administrative process has been exhausted." S11
However, the next sentence contradicted the first: "If you wish to take further
action on this matter, your next step is to file a fonnal claim with the Benefits
Appeals Committee and appeal under ERISA regulations." s12
Hager requested a review on September 25, and sent a fonnal appeal to
NationsBank on October 23. m This time she included a copy of the first
memo and a letter she had written claiming that she relied on the memo in
deciding to retire early.sl4
This appeal was denied on January 23, 1997.SlS Hager was given a third
right to appeal within ninety days if she had "any additional infonnation to
support her c1aim."sI6 Hager did not file a third administrative appeal. S17

500. 167 F.3d 245 (5th Cir. Feb. 1999) (per curiam).
501. Compare Hager, 167 FJd at 245-46 (retiring employee relied on misinformation to retire early
and received only one-halfofprojected retirement benefits) with RDdford, 151 F.3d at 397-98 (retiring
employee given misinformation as to monthly benefits to be received in early retirement).
502. See Hager, 167 F.3d at 246.
503. See id.
504. See id.
50S. See id.
506. See Hager, 167 F.3d at 246.
507. See id. at 247-48.
508. See id. at 247.
509. See id.
510. See id.
511. Id. at 248.
512. Id.
513. See id.
514. See id.
SIS. See id.
516. Id.
517. See id.
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Based on Hager's failure to pursue this third appeal, the district court held that
Hager had not exhausted her internal remedies. SIB
The Fifth Circuit reversed, holding that Hager was only required to file
a third appeal if she had additional evidence or documentation that had not yet
been submitted to NationsBank. 519 Because Hager had complied with the first
two levels of appeal the court concluded that Hager had exhausted her
administrative remedies. no The court noted in dicta that even if Hager had not
exhausted her administrative remedies, her case should not have been
dismissed for lack of subject matter jurisdiction since "[e]xhaustion of
administrative remedies is not a prerequisite to a federal court's
jurisdiction. "521

D. The Decision ofan Administrator Who Is Operating Under a Conflict
ofInterest Will Be Reviewed on a Sliding Scale
The Fifth Circuit provided guidelines in applying the sliding scale test to
the decision of an adminstrator functioning under a conflict of interest. S22 The
Fifth Circuit panel initially determined that an administrator is required to
conduct a reasonable, good faith investigation if proceding under a conflict of
interest. S23 Nonetheless, in an en banc rehearing, the court reversed the
panel's decision and determined that the proper standard of review for an
administrator acting under a conflict of interest is the sliding scale standard. 524

1. The Fifth Circuit Panel's Decision
Jose Vega applied for group insurance for his family through PanAmerican Life Insurance Company.S2S Mr. Vega completed an enrollment
card on which he confirmed that neither he nor his dependants had been
"disabled, had surgery and/or testing considered, recommended or performed"
and that they had never "been advised to have any diagnostic test,
hospitalization or surgery which was not completed."S26 Mr. Vega submitted
the card in March. m His wife had surgery for posterior repair of her vagina

518. See id.
519. See id.
520. See id.
521. /d. at 248 n.3.
522. See Vega v. National Life Ins. Serv., 188 F.3d 287, 295 (5th Cir. Sept. 1999) (Vega II).
523. Vega v. National Life Ins. Serv., 145 F.3d 673, 675 (5th Cir. June 1998), vacated, and reh 'g
granted, en bane, 167F.3d 197, (5th Cir. Feb. 1999), on reh 'gen bane, 188 FJd 287 (5th Cir. Sept. 1999)
(Vega I).
524. See Vega ll, 188 F.3d at 288-89, 294-97.
525. See Vega /, 145 F.3d at 675.
526. /d. at 678.
527. See id.
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in August. S28
Pan-American obtained the medical records of Mrs. Vega's doctor. 529
The medical records include an October 1994 handwritten note: "[P]osterior
repair. "S30 Pan-American denied payment for the posterior repair surgery,
claiming that Mr. Vega had misrepresented his wife's medical condition and
therefore, under the tenns of the plan, coverage could be rescinded. S31 The
Vegas sued to compel payment.S32 In its motion for summary judgment, PanAmerican contended that medical records "unequivocably establish that Mrs.
Vega had been advised about the need for surgery for posterior vaginal repair"
before she applied for medical coverage through Pan-American. S33 PanAmerican supported its motion with an affidavit from Dr. Caradonna, a
medical advisor, who stated that in October 1994 Mrs. Vega consulted with
her doctor about the surgery which was perfonned in 1995.534 The motion
also included an affidavit from a vice president of Pan-American who stated
that this consultation was a "material misrepresentation" for which the insurer
would have denied benefits if it had known about it. S3S
The plaintiffs supported their motion in opposition to summary judgment
with an affidavit written by Dr. Galvan, Mrs. Vega's doctor. s36 Dr. Galvan
clearly indicated that he did not have an appointment with Mrs. Vega in
October 1994.531 If he had recommended surgery, his recommendation and
plan of action would have been recorded on Mrs. Vega's medical records. S38
Dr. Bueso, the surgeon who performed the posterior repair, minced no words
in his affidavit:
I have read the opinion ofa Joseph S. Caradonna, who claims to be a medical
doctor in which he states his opinion that "the surgical procedures performed
... on [Mrs.] Vega on August 4, 1995, were for the same medical condition
for which she consulted David G. Galvan, M.D. on October 5, 1994." This
is a lie. The procedure which I performed on Mrs. Vega was caused by a
condition of no more than two weeks duration which occurred after she was
moving heavy furniture. S39

Dr. Bueso continued: "The statements of Dr. Caradonna ... are false,

528.
529.
530.
531.
532.
533.
534.
535.
536.
537.
538.
539.

See id.
See Vega I, 145 F.3d at 678.
Id.
See id. at 675.
See ie/..
Id. at 678.
See id.
Id. at 678.
See id.
See id. at 679.
See id.
Id. (alteration in original).
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irresponsible, and not supported by any information in my medical records,
nor supported by any examination or treatment of the patient as would be
required by any self respecting physician."540
In its letter rescinding Mrs. Vega's medical coverage, Pan-American
referred to Dr. Pineda-another of Mrs. Vega's doctors. 54 \ Pan American
claimed that "Dr. Pineda's records indicate that on May 10, 1995 [sic] Ms.
Vega obtained a consultation complaining of galactorrhea and a cytology was
recommended .... Underwriting Guidelines clearly state that the recommendation of a surgical procedure is not an acceptable medical risk for this
product."542 Dr. Pineda submitted a scathing affidavit, in which he stated:
The two entries ... reflect either a woeful ignorance of medical terminology
or a deliberate attempt to defraud Mrs. Vega. .. Galactorrhea, of course, is
simply the continuation of the breast to discharge after breast feading has
ceased. No surgical procedure is contemplated in such a mere observation
of an insignificant condition. A cytology is simply the microscopic
examination of cells. 543
Dr. Pineda concluded: "I cannot believe that any competent physician, nurse,
technologist or any other health care provider would in good conscience try
to label either of these observations as a recommendation for a surgical
procedure. "544
Plan participants often encounter the reflexive denial of certain medical
benefits. 545 Because ERISA does not provide a remedy for an insurer's bad
faith denial of medical benefit claims, and because ERISA preempts all state
laws including bad faith practices, insurers have no financial incentive to
seriously evaluate claims, especially unusual ones. 546 With the increase in
cost-containment measures, and the Supreme Court's recognition of the lack
of an adequate ERISA remedy for the improper denial of benefits, insurers
have become brazen in their instruction of claims managers. 547 Managers are
told that if an ERISA plan is involved, no investigation should be made of the
claim because it is too costly.548
After a claim is denied, ERISA allows a participant to appeal the denial
to the plan administrator. 549 This is not much different than a prisoner

540.
541.
542.
543.
544.
545.
546.
547.

Id.
See id.
Id.
Id.
Id.
See generally id. at 680-81 (discussing an administrator's denial of benefits).
See id. at 676.
See Advocates Say Insurance Video Is Smoking Gun in HMO Debate (visited October 5. 1999)
<http://www.consumerwatchdog.orgtpublic_htslmedica1lnewslmel00097.htm>.
548. See id.
549. See 29 U.S.C. § 1133 (1994); 29 C.F.R. § 2560.503-1(f) (1999).
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appealing to the guards. Obviously, the claim will again be denied absent any
moral conscience on the part of the insurer. 55o Once denied, the participant
can ask the plan to reconsider and if no satisfactory result is obtained the
participant can sue under ERISA section S02(a)(1)(B) to compel payment. m
In Vega, the Fifth Circuit panel held that where a plan administrator acts
under this inherent conflict of interest then the administrator must conduct CIa
reasonable, good faith investigation of the claim. 11m A reasonable
investigation "includes a full and fair review of all pertinent infonnation
reasonably available to the administrator."m
The Fifth Circuit ruled that Pan-American abused its discretion when it
denied Mrs. Vega's claim and rescinded her medical coverage.554 The court
held that Pan-American was required to investigate what Dr. Galvan meant by
"posterior repair. 11m The court rejected Pan-American's argument that only
evidence before the administrator at the time it reviewed the claim can be
considered by the court when it reviews the administrator's decision for abuse
of discretion.556
The court noted that "[t]o hold otherwise would restrict the district court
to reviewing only those materials before the administrator, even in cases
where the administrator conducted an unreasonably lax, bad faith
investigation of the facts. That we cannot countenance."m The court,
therefore, held that the district court should consider expert evidence and
testimony "where its review of the pertinent records would be particularly
aided by such expert assistance."558 For example, expert testimony would be
useful for the court to understand tenns such as "'uterine suspension, Burch
bladder suspension,' and 'posterior repair.'" 559 The court held that "[a]n
appropriate review ofthe administrator's decision requires an understanding
of these tenns which is not ... included in the records ...."560 The court
reversed the lower court's decision and remanded. 561
Although this may appear to be good news for plaintiffs who are too
often betrayed without a remedy, any celebration may be premature. 562 The

550. See generally Schadler v. Anthem Life Ins. Co., 147 F.3d 388, 394 (5th Cir. July 1998)
(discussing an admistrator's general determination whether to pay of deny benefits).
551. See 29 U.S.C. § 1132(a)(I)(B).
552. Vega 1, 145 F.3d at 680.
553.
554.
555.
556.
557.
558.
559.
560.
561.
562.

1d.
See id. at 681.
1d. at 680.
See id. at 679-80.
1d. at 680.
1d.
1d.
1d.
See id. at 681.
See Degan v. Ford Motor Co., 869 F.2d 889, 895 (5th Cir. 1989).
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Fifth Circuit agreed to an en bane hearing and reversed the panel's decision. S63

2. The En Banc Decision
The court agreed to hear the case en bane to address three issues: (1)
whether the Vegas, as sole owners of a corporation, were employees as
defined by ERISA; (2) what standard is applicable in reviewing the decision
of a plan administrator who acts under a conflict of interest; and (3) whether
the district court erred in upholding the administrator's denial of Mr-s. Vega's
claim. s64

a. Definition ofan Employee
With respect to the first question, the court noted that a conflict exists in
the circuits as to whether an individual, sole proprietor, or shareholder may
be an "employee" and thus a "participant" in an ERISA plan. S65 The First and
Sixth Circuits have held that a sole owner is not an "employee" within the
meaning of ERISA. s66 The Fourth Circuit, however, has held that a
physician/sole shareholder was an "employee" under ERISA.s67
ERISA defines an "employee" as "any individual employed by an
employer."s68 An "employer" includes "any person acting directly as an
employer, or indirectly in the interest of an employer ...."S69 This is not a
very useful definition. S70 Nonetheless, the court acknowledged that while the
definitions are not helpful, they recognize that "an employee and an employer
are different beings-they cannot be the same person for ERISA purposes."S7.
The court also examined Department ofLabor regulations which provide:
"An individual and his or her spouse shall not be deemed to be employees
with respect to a trade or business, whether incorporated or unincorporated,
which is wholly owned by the individual or by the individual and his or her
spouse .... "m The Fifth Circuit has previously held that this regulation is
controlling. S73 In Meredith v. Time Insurance Co., the court held that an
owner of a business cannot simultaneously be an employer and an

563.

See Vega v. National Life Insurance Services, Inc., 188 F.3d 287, 288-89 (5th Cir. Sept. 1999)

(Vega II).

564.
565.
566.

See id.
See id. at 292.
See id.; Kwatcherv. Massachusetts Serv. Employees Pension Fund, 879 F.2d 957, 959-60 (1st

Cir. 1989); Fugarino v. Hartford Life & Accident Ins. Co., 969 F.2d 178, 185-86 (6th Cir. 1992).
567. See Madonia v. Blue Cross & Blue Shield of Va., II F.3d 444, 449·50 (4th Cir. 1993).
568. 29 U.S.C. § 1002(6) (1997).
569. Jd. § 1002(5).
570. See Vega IJ, 188 F.3d at 292.

571.

See id.

572.

29 C.F.R. § 2510.3-3(c)(I) (1999); Vega IJ, 188 F.3d at 292.
See Meredith v. Time Ins. Co., 980 F.2d 352, 357 (5th Cir. 1993).

573.
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employee. m
The purpose of ERISA, however, must be kept in mind. m ERISA was
enacted to safeguard the rights of participants and their beneficiaries under
employee benefit plans.'76 The focus is on the protection of employees, not
employers..577 In Vega 11, the court elected to follow the Fourth Circuit's
approach in Madonia v. Blue Cross & Blue Shield of Virginia, in which the
court held that a physician who was the sole owner- of a corporation, and
participated in an employee benefit plan established for his employees, was
an "employee."'78 The court noted that the Department of Labor regulation
"does not govern the issue of whether someone is a 'participant' in an ERISA
plan, once the existence of that plan has been established," but instead
exclusively deals with whether an employee benefit plan exists. S79 Because
the Vegas' corporate employee benefit plan covered employees other than
themselves, Mr. Vega's status as an owner does not automatically preclude
ERISA coverage.'ao The court created the general rule that "[als long as a
Texas business corporation maintains a plan and at least one employee
participant (other than a shareholder or a spouse of the shareholder), an
employee shareholder and his beneficiaries may be participants in the plan
with standing to bring claims under ERISA."'81 The court, therefore, held that
it had jurisdiction to hear the Vegas' ERISA claim.S82

b. Sliding Scale Standard
Next, the court examined the appropriate standard ofreview ofa decision
made by an administrator who is acting under a conflict of interest.S83 The
court rejected the Vega panel's standard ofreview-whether the administrator
conducted a good faith, reasonable investigation ofthe facts-as inappropriate,
and adopted a sliding scale standard.s84 Further, the court held that a
reviewing court cannot consider any evidence which was not presented during

574.
S7S.
1989).
S76.
577.
S78.
(Vega/I).

579.
S80.

581.
582.

See id. at 358.
See Kwatclter v. Massachusetts Serv. Employees Pension Fund, 879 F.2d 9S7, 960-61 (1st Cir.
See id.
See id.
See Vega v. National Life Insurance services, Inc., 188 F.3d 287, 294 (5th Cir. Sept. 1999)
/d.
See id.
Id.
See id.

See id. at 294·97.
See id. at 297. ·Under the sliding scale standard, the court always applies the abuse of
discretion standard, but gives less deference to the administrator in proportion to the administrator's
apparent conflict.· Id. at 296.

S83.

584.
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the administrative hearings,m
Pan-American is the insurer of the Vegas' medical plan.586 The plan is
administered by National Life, a subsidiary controlled by Pan American. m
Therefore, arguably, ''National Life has a disincentive to grant claims that
Pan-American will have to pay."588 This only creates a potential conflict as
the "insurance company may well encounter drawbacks from unreasonably
denying meritorious claims ... [t]he company's claims reputation may
suffer..../1589 The court agreed that "the reputational and contractual costs
incurred by Pan-American denying a claim should [not] be ignored."590
The court also recognized that power imbalances exist between the
parties:
The issues are often further complicated by the relative sophistication of the
parties. An employer may have an incentive to choose a less expensive
benefit plan for his employees, even though that plan grants a self-interested
administrator discretion to resolve claims. When an employee files such a
claim, the administrator has a fmancial incentive to deny the claim and often
can fmd a reason to do so. The employee, on the other hand, is often not a
sophisticated negotiator and therefore may not best present his case to the
administrator. S91
Circuit courts have taken two approaches to reviewing an interested
administrator's decision. 592 The first approach, taken by the Third, Eighth,
Ninth, and Eleventh Circuits, is the "presumptively void" standard. 593 Under
this standard, once a claimant has proved that the administrator acted out of
self-interest, the burden shifts to the administrator to prove that its action was
in the best interest of the plan. s94 Under the presumptively void standard, "a
wrong but apparently reasonable interpretation is arbitrary and capricious if
it advances the conflicting interest of the fiduciary at the expense of the
affected beneficiary ... unless the fiduciary justifies the interpretation on the
ground of its benefit to the class of all participants and beneficiaries./1595

585.
586.
587.
588.
589.
590.
591.
592.

See id. at 295.
See id. at 295 n.8.
See id.
Id.
Id. at 295 n.9.
Id.
Id. at 295-96.
But see Doe v. Travelers Ins. Co., 167 F.3d 53, 57 (1st Cir. 1999) (stating that such neat
categories are not easy to articulate).
593. See Armstrong v. Aetna Life Ins. Co., 128 FJd 1263, 1265 (8th Cir. 1997); Atwood v.
Newmont Gold Co., Inc., 45 F.3d 1317, 1323 (9th Cir. 1995); Kotrosits v. GATX Non-Contributory
Pension Plan for Salaried Employees, 970 F.2d 1165, 1173 (3d Cir. 1991); Brown v. Blue Cross &. Blue
Shield of Ala., Inc., 898 F.2d 1556 (11th Cir. 1990).
594. See Vega II. 188 F.3d at 296.
595. Id. at 297 (quoting Brown v. Blue Cross &. Blue Shield of Ala., Inc., 898 F.2d 1556, 1366-67
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Under the "sliding scale" standard adopted by the Fifth Circuit, the court
uses the abuse of discretion standard, "but gives less deference to the
administrator in proportion to the administrator's apparent conflict. "596 This
approach has been adopted by the Second, Fourth, Seventh, and Tenth
circuits.597

c. The Vegas' Case
The Fifth Circuit applied the sliding scale test to the Vegas' situation. 598
In reviewing the Vegas' claim, the court held that the reviewing court is
limited to the facts available before the administrator. 599 This will encourage
"both parties properly to assemble the evidence that best supports their case
at the administrator's level."600 Moreover, it is the plan administrator's
responsibility to compile the administrative records so that the claimant can
contest the completeness of the record. 601 The Vegas had the opportunity to
submit doctors' affidavits to the plan administrator, but failed to do SO.602
They are, therefore, barred from presenting this evidence to the reviewing
court. 603
The court commented that Vegas' attorney "dismissed the administrative
process as a nuisance and placed all their eggs in the litigation basket."604 The
court's ruling was designed to "encourage the parties to resolve their dispute
at the administrator's level. "605 The court also addressed, somewhat unciearly,
prospective fears by plaintiffs' attorneys that their clients will not be
sophisticated enough to present their best case during the administrative
process when unaided by counsel. 606 To alleviate those concerns, the court
suggested that the plaintiff's lawyer, before filing suit, could add additional
evidence to the administrative record "simply by submitting it to the
administrator in a manner that gives the administrator a fair opportunity to
consider it."607 The court noted that this does not set "a particularly high bar"

(11th Cir. 1990».
596. Id. at 296.
597. See Chambers v. Family Health Plan Corp., 100 F.3d 818, 824·27 (10th Cir. 1996); Sullivan
v. LlV Aerospace & Defense Co., 82 F.3d 1251, 1255 (2d Cir. 1996); Doe v. Group Hospitalization &
Med. Servs., 3 F.3d 80, 89 (4th Cir. 1993); Van Boxel v. Journal Co. Employees' Pension Trust, 836 F.2d
1048, 1052·53 (7th Cir. 1987).
598. See Vega II, 188 F.3d 287, 297·98.
599. See id.
600. See id.

60 I. See id. at 299.
602.
603.
604.
60S.
606.
607.

See id. at 300.
See/d.
[d. at 298-99.
Id. at 300.
See id.
[d.
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to the introduction of additional evidence into the administrative record. 60S
The court is not clear, however, as to the mechanics of inserting this
additional evidence into the administrative record. 609 The court implies that
the plaintiffs attorney should submit the additional evidence to the
administrator with a request for reconsideration. 6lO However, questions
remain: Can the attorney submit additional evidence up to the date the lawsuit
is filed? Does the attorney have to give the administrator thirty or sixty days
to consider the evidence before filing suit? What if the administrator refuses
to accept the evidence or refuses to reconsider the claim?
The court then turned to the merits of Mrs. Vega's claim. 611 The court
concluded that the administrator was "to some degree, self-interested" and,
therefore, his decision will be reviewed "with only a modicum less deference"
than usual.6J2 Pan-American was unable to survive even this slight degree of
skepticism from the court.6J3 Mrs. Vega's medical records were ambiguous.6J4
The court refused to allow the administrator to deny a claim simply because
it suspected "something may be awry."6JS The court owes "no deference to the
administrator's unsupported suspicions."616 The court, therefore, held that the
administrator abused his discretion in denying Mrs. Vega's claim. 6J7
To emphasize its point, the court refused to remand the case to the
administrator because this would have allowed the administrator time to
compile a more thorough record on which to deny the claim. 618 Instead, the
court remanded the case to the district court for the determination of damages
and fees. 619

E. The Demise of Pierre
Juanita Revels was severely injured in a car accident,620 At the time of
the accident Revels was covered by Sterling Chemicals, Inc.' s Medical
Benefits Plan for Hourly-Paid Employees as a dependent of her stepfather.62J

608.
609.
610.
611.
612.
613.
614.
615.
616.
617.
618.
619.
620.
1999).
621.

Id.
See id.
See id.
See id.
Id. at 301.
See id.
See id.
Id. at 302.
Id.
Seeid.
See id. at 302 n.l4.
See id. at 302.
See Meditrust Fin. Servs. Corp. v. Sterling Chems.• Inc.,168 F.3d 211, 212 (5th Cir. Mar.
See id.
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Her rehabilitation expenses were covered by the plan. 622 After some time, her
parents discontinued her rehabilitation treatment against her doctor's
advice. 623
When Revels relapsed, her parents readmitted her to the same
rehabilitation facility.624 This time, however, the plan's insurer denied the
benefits as "not medically necessary in terms of generally accepted medical
standards."625 MetLife, the plan administrator, reviewed the claim and denied
it as custodial.626 Revels' stepfather appealed the claim six times, and each
time the treating physician determined that treatment was medically necessary
but MetLife's physicians disagreed. 621
On appeal, the Fifth Circuit reviewed the applicable standards of
review. 62I A plan administrator's decision is reviewed de novo unless the plan
confers discretionary authority to determine eligibility or to construe the terms
of the plan.629 If the administrator is granted discretionary authority, his
decision is reviewed for abuse of discretion. 630 Factual determinations made
by a plan administrator while reviewing a benefit claim are subject to an abuse
of discretion standard.63 ! This is true regardless of whether the plan grants
discretionary authority to the administrator to determine benefits or construe
the terms ofthe plan.632 Because only factual determinations were present in
Revels' case, the court reviewed the administrator's decision for abuse of
discretion. 633 The court noted that the decision to deny Revel's benefits was
a factual determination that required a review of her hospital records, the
opinions of her treating physician, and the opinions of the medical specialists
hired by MetLife. 634 The court concluded that "[d]eciding the medical
progress of a patient through analysis of medical reports and records is similar
to the factual determinations we have reviewed for abuse of discretion in other
ERISA cases."635
In Pierre, the Fifth Circuit refused to hold that the "abuse of discretion"
standard is synonymous with the "arbitrary and capricious" standard. 636
However, in the year before Pierre was issued, another Fifth Circuit panel, in
622. See id.
623. See id.
624. See id. at 213.
625. Id.
626. See Id.
627. See Id.
628. See id.
629. See Firestone Tire & Rubber Co. v. Bruch, 489 U.s. 101 (1989).
630. See Id.
631. See Meditnlsl, 168 F.3d at 213; Pierre v. Connecticut Gen. Life Ins. Co., 932 F.2d 1552, 1562
(5th Cir. 1991).
632. See Meditrust, 168 FJd at231; Pierre, 932 F.2d at 1562.
633. See Meditnlsl, 168 F.3d at 231.
634. See id. at 214.
635. Id.
636. See Pierre, 932 F.2d at 1562.
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Penn v. Howe-Baker Engineers, Inc., held that "[a]s long as the interpretations
or fact findings are not arbitrary or capricious, we do not upset them."637 In
Wildbur v. ARCO Chemical Co., the panel noted that only a "semantic, not a
substantive, difference" exists between arbitrary and capricious and abuse of
discretion standards. 638 Under well-established law, 'when panel decisions
conflict, the earlier of the decisions is controlling.639 Therefore, the panel was
bound by Penn and not Pierre. 640
The court noted that cases after Pierre have treated the arbitrary and
capricious standard interchangably with the abuse of discretion standard.641
The Third, Fourth, Sixth, Ninth, and Eleventh Circuits have collapsed the
arbitrary and capricious standard into the abuse of discretion standard. 642 The
Seventh Circuit stands alone in separating the two standards.643 The court
"decline[d] to follow Pierre to the extent that it rejects the use ofthe 'arbitrary
and capricious' analysis as part of abuse-of-discretion review.11644
Under the arbitrary and capricious standard, the court must affirm the
plan administrator's decision if supported by substantial evidence. 64s A
decision will be considered arbitrary only if it is "made without a rational
connection between the known facts and the decision or between the found
facts and the evidence. 11646
Here, the plan reviewed the complete record six times with the assistance
of qualified doctors. 647 Therefore, the district court properly concluded that
the plan administrator did not act arbitrarily or capriciously in denying the
claim.648
F. Depression Is a Mental, Not Physical, Disorder

Building on its prior ruling in Lynd v. Reliance Standard Life Insurance

637.
638.
639.
(1998).
640.

898 F.2d 1096, 1100 (5ih Cir. 1990).
974 F.2d 631, 635 n.7 (5ih Cir. 1992).
See Narvaiz v. Johnson, 134 F.3d 688, 694 (5ih Cir. Jan. 1998), cert. denied, 524 U.S. 947

See id.
See Switzer v. Wal-Mart Stores, Inc., 52 F.3d 1294, 1298 (5ih Cir. 1994); Izzarelli v. Rexene
Prods. Co., 24 F.3d 1506, 1513 n.13 (5ih Cir. 1994); Duhon v. Texaco, Inc., 15 F.3d 1302, 1306 (5ih Cir.
1994).
642. See Vizcaino v. Microsoft Corp., 120 F.3d 1006, 1009 (9ih Cir. 1997); Sheppard & Enoch
Pratt Hosp., Inc. v. Travelers Ins. Co., 32 F.3d 120 (4ih Cir. 1994); Abnaihya v. Hoffman-La Roche, Inc.,
2 F.3d 40 (3d Cir. 1993); Callahan v. Rouge Steel Co., 941 F.2d 456, 459 (6th Cir. 1991); Brown v. Blue
Cross & Blue Shield of Ala., 898 F.2d 1556, 1562 (11th Cir. 1990).
643. See Morton v. Srniih, 91 F.3d 867 (7ih Cir. 1996).
644. Meditrust Fin. Servs. Corp. v. Sterling Chern., Inc., 168 F.3d 211, 215 (5ih Cir. Mar. 1999).
645. See id.
646. [d. (quoting Bellaire Gen. Hosp. v. Blue Cross & Blue Shield, 97 F.3d 822, 828-29 (5th Cir.
1996».
647. See id.
648. See id.
641.
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Co., the Fifth Circuit upheld the district court's opinion that the plan
administrator did not err in rejecting the plaintiffs argument that his
depression should be considered a medical condition rather than a mental
condition.649
Gregory Tolson was treated for Hepatitis C with an experimental drug. 6SO
Five months later, Tolson applied for and received reduced, temporary
disability benefits based on his reactions to the drug-namely insomnia and
fatigue. 6S1 A few months later, he applied for long-term disability benefits
based on his chronic Hepatitis C. 6 S2 Tolson was released to return to work by
his physician four days after his long-term disability benefits commenced. 6S3
Despite this release, Tolson continued to receive the long-term disability
benefits until it expired twenty-one days later.6S4
Tolson returned to work without a problem.6SS Seven months later, he
was diagnosed with major depression. 6S6 The following month Tolson quithis
job, stating that he could no longer work because of his depression which he
attributed to his Hepatitis C and drug treatment. 6S7 Tolson again applied for
disability, and his claim was denied because he had not been hospitalized for
depression which is a prerequisite for coverage.658 His claims for psychiatric
treatment were also denied because the treatment was not conducted at a
designated facility.6S9 Tolson sued the plan for wrongful denial of benefits
and breach of fiduciary duty in misrepresenting the terms of his coverage.660
The district court granted the plan's motion for summary judgment and
Tolson appealed. 661
The Fifth Circuit reviewed the plan administrator's decision for abuse of
discretion. 662 Under Wildbur v. ARCO Chemical Co., the Fifth Circuit
established a two-step test for reviewing a plan administrator's decision for
abuse of discretion:
First, a court must determine the legally correct interpretation of the
plan. If the [plan] administrator did not give the plan the legally correct
interpretation, the court must then determine whether the administrator's

649.
650.
651.
652.
653.
654.
655.
656.
657.
658.
659.
660.
661.
662.

See Tolson v. Avondale Indus.• Inc., 141 F.3d 604, 611 (5th Cir. June 1998).
See id. at 606.
See id.
See id.
See id.
See id.
See id.
See id.
See id.
See id. at 607.
See id.
See id.
See id. at 608.
See id.
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decision was an abuse of discretion. In answering the frrst question, ... a
court must consider:
(l) whether the administrator has given the plan a unifonn
construction,
(2) whether the interpretation is consistent with a fair reading of the
plan, and
(3) any unanticipated costs resulting from different interpretations of
the plan. 663
The court is not required to go on to the second part of the test unless the
administrator did not give the legally correct interpretation of the plan. 664
Under the second part ofthe test, the court must consider the following factors
in determining whether the plan administrator abused his discretion: U(l) the
internal consistency of the plan under the administrator's interpretation, (2)
any relevant regulations formulated by the appropriate administrative
agencies, and (3) the factual background of the determination and any
inferences of lack of good faith."66s
Applying the first prong of the Wildbur two-part test, the Fifth Circuit
held that the plan administrator correctly interpreted the plan provisions. 666
The court noted that the flTSt element-uniformity of construction-is neutral
because the provision had not previously been interpreted.667 The second
element-a fair reading of the plan-favors the plan administrator because
Tolson did not comply with the prerequisites. 668 Tolson did not meet the
medical prerequisites because he was not treated at the designated facility.669
He also did not meet the disability prerequisite because he was not
hospitalized for depression. 670 The third element-unanticipated costs to the
plan-also favors the administrator because if the plan is construed to waive
those prerequisites for Tolson, the plan will be exposed to unanticipated
costS.671 Because the plan administrator's decision was legally correct, no
abuse of discretion could have occurred; therefore, the court did not go on to
the second prong of the Wildbur test. 612
The court recognized that Tolson's argument is more complicated than
this. 673 Tolson argued that Uhis depression is secondary to and caused by his

663. Wildburv. ARCa Chern. Co., 974 F.2d 671, 637-38 (5th Cir. 1992), modified, 979 F.2d 1013
(5th Cir. 1992) (citing Jordan v. Cameron Iron Works, Inc., 900 F.2d 53, 56 (5th Cir. 1990».
664. See Id. at 638.
665. Id. (citations omitted).

666.
667.
668.
669.
670.
671.
672.

673.

Id.
See Id.

See id.
See Tolson v. Avondale Indus., Inc., 141 F.3d 604, 607 (5th Cir. June 1998).
See Id.
See Id. at 608-09.
See id. at 609.
See Id.
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hepatitis" and his drug treatment,674 Therefore, his depression should be
reviewed under the medical portion of the plan and not the mental and
nervous plan provisions.67S Ifhis depression were reviewed under the medical
portion of the plan, presumably the prerequisites would not bar Tolson from
recovery.676
The. court reiterated its holding in Lynd; depression is a "mental
disorder" even if it results in physical or biological symptoms.6n The court
said, "[T]ry as we may, we can discern no [support for Tolson's] proposition
in the Lynd opinion."678 The court stated:
[S]imply because a medical problem and an ensuing disability are produced
by depression (a stereotypical mental condition or disorder) that is itself the
product of a pathological disease (Hepatitis) or of the medication used to
treat such a disease (Interferon), the fact is not altered that the depression is
and remains a mental disorder or condition.679
The court also rejected Tolson's claim for breach of fiduciary duty as
"woefully unavailing. n680 Tolson had a cause of action under section
502(a)(1)(B) for denial of benefits. 681 Applying Varity Corp. v. Howe, the
Fifth Circuit concluded that "[t]he simple fact that Tolson did not prevail on
his claim under sectiop [502](a)(1) does not make his alternate claim under
section [502](a)(3) viable. n682 The court bluntly ended discussion of the
breach offiduciary duty claim by stating that "No purpose would be served by
discussing this issue further."683
Nevertheless, the court could not resist one more warning. 684 The court
assessed the plan's costs to Tolson and cautioned him and other potential
plaintiffs:
[F]omenting and prosecuting litigation of this ilk in the face of plan
provisions vesting administrators with discretion to interpret provisions of
ERISA plans and entitlement to benefits under such plans, could result in
sanctions more stringent than mere assessment of costs, including without
limitation, attorneys' fees and double costs under F.R.A.P. 38 for frivolously

674.
675.
676.
677.
678.
679.
680.
681.
682.
683.
684.

[d.
See id.
See id.
[d.
[d.
[d. at 610.
[d.
See id.
[d Section 502(a)(3) is only available when no other appropriate relief is available. See id.
[d.
See id. at 611.
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appealing adverse disposition ofthe district court.68S
Judge Weiner's language is tough and his threat should be taken
seriously.686 Nevertheless, I have made the same argument as Tolson in
appeals to plan administrators and I do not view the argument as specious.
Lynd should not be read as barring all exceptions. 687 For instance, in Kunin
v. Benefit Trust Life Insurance Co., the Ninth Circuit held that autism is not
a mental disorder, even though it is classified as such by the American
Psychiatric Association. 688 There is a difference between mental disorders
which are organic in nature and those which have a psychological root,689 The
court should consider that it may have to refine the approach it took in Lynd
so that serious disorders, such as autism, are not excluded from coverage. 690
G. Change ofControl Provision Was Not Triggered

In Threadgill v. Prudential Securities Group, Inc., the Fifth Circuit was
called upon to determine if a change of control provision was triggered by a
merger. 69J In 1993, BraeLoch Holdings, Inc. ("BraeLoch") and PrudentialBache Energy Production Co. entered into an agreement to sell all of their oil
and gas partnerships to Parker and Parsley Acquisition CO.692 The transaction
was to be accomplished through a merger which was contingent on a
successful tender offer being made by Parker to the partnerships' limited
partners.693 Simultaneously, BraeLoch entered into a stock purchase
agreement in which BraeLoch Successor Corporation agreed with BraeLoch
and Prudential-Bache Securities to purchase all of the capital stock of
BraeLoch.694 BraeLoch Successor Corporation was a shell corporation created
to assist in the liquidation of the oil and gas partnerships as well as the
liquidation of the BraeLoch companies.69s The plaintiffs were management
employees of GESI, BraeLoch's subsidiary.696 The GESI Executive
Compensation Plan had a Change of Control provision which deemed that a
change of control would occur on the earlier of:

685. ld.
686. See generally id. (cautioning future ERISA plan participants about costs).
687. Id.81609·10.
688. 910 F.2d 534, 538 (9th Cir. 1990).
689. See id.
690. Compare Tolson, 141 F.3d 81609-10 (applying the ERISA definition of mental illness), with
Kunun, 910 F.2d at 541 (deciding the case without applying the ERISA definition of mental illness).
691. 145 F.3d 286, 291-92 (5th Cir. June 1998).
692. See id. at 288-89.
693. See id. at 290.
694. See id. at 289.
695. See id.
696. See id.
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(a) the dissolution, liquidation, winding up the affairs of [BraeLoch] or the
sale or transfer of all, or substantially all, of the assets of BraeLoch;
provided, however, no such events shall be deemed to occur (i) in the event
of an insolvency or bankruptcy ofBraeLoch or (ii) in the event of a transfer
of assets of BraeLoch to an affiliate of BraeLoch provided that such affiliate
assumes the obligations of the Plan and agrees to continue uninterrupted the
rights of Participants under the Plan[.]697
The GESI plan also included a provision which gave BraeLoch's Board of
Directors the absolute right to amend the plan at any time prior to a change of
control.698
About two weeks after the agreements were signed, BraeLoch' $ Board
amended the GESI plan to eliminate the Change of Control provision. 699 The
Board also adopted a ~solution to transfer the GESI plan participants to the
BraeLoch plan. 7oo The BraeLoch plan was amended to eliminate its Change
ofControl provision.701 The amendment to the GESI plan stated: "There have
not been and there shall be no consequences of a Change of Control.
Specifically, ... the transfer of voting shares of [BraeLoch] to [Successor
Corp.] . . . shall not result in any benefits . . . . "702 Instead, the Board
established an annuity benefit to replace the Change of Control benefits. 703
The merger transaction was consummated after the successful tender
offer was complete.704 Plaintiffs received annuities in lieu of the Change of
Control benefits and also received an enhanced severance benefit pursuant to
a separation agreement. 70S Threadgill, unsatisfied with his benefits, sued to
obtain the Change of Control benefits. 706 Two other executives also filed suit
and the cases were consolidated. 707
The district court granted the defendants' motion to dismiss on the
ground that the plaintiffs had not exhausted their internal appeal. 708 After the
case was dismissed, the plaintiffs filed administrative claims for the Change
of Control benefits. 709 The appeal was denied. 7JO The plan administrator
determined that no change of control had occurred and:

697.
698.
699.
700.
701.
702.
703.
704.
70S.
706.
707.
708.
709.
710.

ld. (alterations in original).
See id.
See id.
See id.
See id.
ld. at 290. (alterations in original).
See id.
See id.
See id.
See id.
See id.
See id.
See id.
See id. at 291.
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(I) the Agreement and Plan ofMerger could not have triggered a Change of
Control because it did not involve or result in the sale or transfer of all or
substantially all of BraeLoch's assets, and (2) even if it had, the merger
contemplated by that agreement remained conditioned on the success of
Parker's tender offers ....111
After exhausting their administrative remedies, the plaintiffs filed an
amended complaint in federal court. 712 The court held that the plan
administrator abused his discretion in denying the benefits because the merger
agreements obligated BraeLoch to begin "winding up" its corporate affairs and
thus effectuated a change of control. 713 The court granted the plaintiffs'
motion for partial summary judgment and the defendants appealed. 714
The court applied the Wildbur two-part test to determine whether the
plan administrator had abused his discretion in denying the claims for Change
of Control benefits noting that "rigid adherence to the Wildbur method is not
always necessary."715
With respect to the plan administrator's decision that the transaction
required BraeLoch to "wind up" its corporate activities, the court held that the
lower court "misapprehended the widely-understood meaning ofthat cohesive,
tri-partite phrase [dissolution, liquidation, and winding up] and impermissibly
parsed it by carving out 'winding up' and focusing on the dictionary meaning
of only that one [term] of the three inextricably intertwined terms of the
phrase. "716 As a result, the district court disregarded the Wildbur factors and
did not explain how the administrator's interpretation: "(I) was inconsistent
with a fair reading of the plan, (2) conflicted with previous constructions, if
any, of the Change of Control provision (disturbing the uniformity of plan
construction) or (3) resulted in costs unanticipated by the plan."717
The district court did not explain how deviation from established
corporate law is consistent with a fair reading of the plan. 718 Moreover, the
court did not explain how BraeLoch could have anticipated additional costs
in light ofthe Board's unconditional right to amend the plan or how the Board
could have foreseen the necessity of funding Change of Control benefits when
the plaintiffs accepted the annuity and the enhanced severance benefits. 719
The appellate court observed, assuming arguendo that the administrator's
decision did not meet the first prong of Wildbur, that the district court still

711.

[d.

712.

See id.
Seeid.at292.
See id.

713.
714.
715.
716.
717.
718.
719.

[d. at 292 0.12.
[d. at 294.

[d.
See id.
See id.
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erred in overruling the administrator's decision without considering the three
Wildbur factors in the second step of the review. no Change of control
provisions are typically adopted to prevent hostile takeovers and to assure that
key employees "will be fairly compensated i.n the event of a hostile takeover
by depriving corporate raiders of the power to prevent such payment ...."721
The transaction under challenge was a friendly merger and the plaintiffs were
compensated when they accepted the annuity in substitution for the Change
of Control benefits. 722
The court also noted that the plaintiffs either missed the point of the
appropriate standard of review or intentionally obfuscated it: "The question
is not whether [the plaintiffs] are 'right' and the plan administrator is 'wrong'
but solely whether, in reaching a putatively wrong result, the plan
administrator abused his discretion, a test that is easy for the administrator to
pass .... "723 The court concluded that the administrator did not abuse his
discretion in finding that the Change of Control provision was not triggered
by the merger. 724
VI. PRUDENCE OF PLAN INVESTMENT IN DERIVATIVES

The Fifth Circuit addressed an interesting question as to the prudence of
investing in interest-only, mortgage-backed securities under ERISA section
404(a)(l)(B).725 In Laborers National Pension Fund v. Northern Trust
Quantitative Advisors, Inc., the court held that the district court erred in
finding that purchase of such investments was imprudent. 726
ERISA section 404(a)(I)(B) requires a fiduciary to act "with the care,
skill, prudence, and diligence under the circumstances then prevailing that a
prudent [person] acting in a like capacity and familiar with such matters
would use in the conduct of an enterprise of a like character and with like
aims ...."727 ERISA's prudence standard is measured using a procedural
prudence rule: At the time the decision was made, did the fiduciaries
adequately investigate, evaluate, and structure the investment as a prudent
persons would do?728 In evaluating whether a fiduciary acted prudently, the
court must focus on "how the fiduciary acted in his selection of the

720.
721.

722.
723.
724.
725.

ld. at 295.
ld.
See id.

ld. at 296.

See id. at 297.
See Laborers Nat'l Pension Fund v. Northern Trust Quantitative Advisors, Inc., 173 FJd 313
(5th Cir. Apr. 1999), reh 'gdented, en bane, 184 F.3d 820 (5th Cir. June 1999), cert. denied, 68 U.S.L.W.
3285 (U.S. Nov. 1, 1999) (No. 99-473).
726. ld. at 323.
727. 29 U.S.C. § 1104(a)(I)(8)(1994).
728. See Katsaros v. Cody, 744 F.2d 270, 279 (2d Cir. 1984), cert. denied, 469 U.S. 1072 (1984).
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investment, and not whether his investment succeeded or failed."729
ERISA's prudence regulations also provide further guidance for
fiduciaries. 730 Under these regulations; a fiduciary will be deemed to have
acted prudently if the fiduciary:
has given appropriate consideration to facts he knows or should know to be
relevant to the particular investment or investment course of action involved,
"including the role the investment or investment course ofaction plays in that
portion of the plan's investment portfolio with respect to which the fiduciary
has investment duties" and has acted accordingly.731
The prudence regulation is premised on the modem portfolio theory.732
"Appropriate consideration" as used in the regulation is defined to require the
fiduciary to determine if the investment or investment course of action:
is reasonably designed, as part of the portfolio (or, where applicable, that
portion of the plan portfolio with respect to which the fiduciary has
investment duties), to further the purposes of the plan, taking into
consideration the risk of loss and the opportunity for gain (or other return)
associated with the investment or investment course of action, (ii)
consideration of the following factors as they relate to such portion of the
portfolio:
(A) The composition of the portfolio with regard to diversification;
(B) The liquidity and current return of the portfolio relative to the
anticipated cash flow requirements of the plan; and
(C) The projected return of the portfolio relative to the funding
objectives of the plan. 7l3
Plaintiffs, trustees of the Laborers National Pension Fund, sued one of
its investment managers, American National Bank ("BANK (ANB)") for
making an investment of approximately one percent of the plan's $11 million
in assets as authorized by the trustees in interest-only, mortgage-backed
securities ("10s").734 Over the course of a year, the $11 million investment
dwindled to $4.2 million. 735 At the same time, however, BANK (ANB)'s
entire portfolio, which was managed for the Fund, earned a six percent
retum. 736

729.
(1984).

730.
731.
732.
733.
734.
735.
736.

Donovan v. Cunningham, 716 F.2d 1455, 1467 (5th Cir. 1983), cerl. denied, 467 U.S. 1251

See 29 C.F.R. § 2SS0.404a-1(b)(I)(i)-(ii) (1999)..
Laborers, 173 FJd at 318.
See 29 C.F.R. § 25S0.404a-l(b)(2)(i)-(ii).
Id.

See Laborers, 173 F.3d at 316.
See id.
See id.
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"An 10 is a right to receive a portion of the interest only from payments
on mortgage 10ans."737 lOs are sensitive to interest rate fluctuations because
when interest rates are low, borrowers tend to prepay interest on mortgages
which consequently decreases the expected yield on the 10.738 As a result,
"lOs can result in significantly greater price and yield volatility than
traditional debt securities."739 Conversely, lOs are a good hedge against
inflation because they "generally increase as interest rates rise and mortgagebacked securities generally decline as interest rates rise."74o
Section 404(a)(I)(O) requires trustees to act in accordance with plan
documents including investment guidelines. 741 The Fund's guidelines
provided that fiduciaries could only make investments which would be
permitted under ERISA's prudence rule. 742 In addition, the guidelines
restricted the purchase of bonds to the first three quality grades. 743
The Fifth Circuit reversed the district court's opinion that the investment
in lOs was imprudent. 744 Before making the investment, BANK (ANB)
checked documents that incorporated the Fund's investment guidelines;
reviewed literature on lOs; discussed the prospective investment with brokers;
ran Bloomberg stress simulation models to project the investment's
performance; compared the potential return with commensurate returns on
other fixed income, investment-grade alternatives; met with the Bank's
Account Review Committee to determine if the investment would meet the
Fund's needs; received the approval of the Account Review Committee to
make the investments; and checked with the Fund's investment advisor to
make sure the investment was permissible under the Fund's guidelines. 745
The court held that the 10 investment did not violate the Fund's
investment guidelines or the spirit ofthe guidelines. 746 The guidelines did not
"expressly [or] implicitly prohibit investments in lOs ofthe first three quality
grades ...."747 The trustees unreasonably interpreted the Fund guidelines to
except 10 investments by construing, out of context, the requirement
contained in the guidelines was that the investment manager must "invest the
assets of the Fund with care in those vehicles which should preserve the
principal while recognizing the need for income and appreciation with a

737. Id.
738. See id.
739. Id.; see Olkey v. Hyperion 1999 Term Trust, Inc., 98 F.3d 2, 6 (2d Cir. 1996), cert. denied,
520 U.S. 1264 (1997).
740. Laborers, 173 F.3d at 316.
741. See 29 U.S.C. § 1104(a)(I)(0)(1994).
742. See lAborers, 173 FJd at 318-19.
743. See id. at 319.
744. See id. at 323.
745. See id. at 320.
746. See id.
747. Id.
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minimal risk. n748 The court rejected the trustees' contention that this phrase
banned investment in 105,749 The investment guidelines authorized
investments in many volatile investments such as stocks and real estate. 750
The guidelines pennitted bonds of the top three quality rating, a requirement
which the AAA lOs met. 7S1 Read as a whole, the guidelines "dictate an
investment policy of reasonable risk, healthy appreciation [,] and appropriate
diversification. nm The court concluded that the investment in lOs was
"reasonably designed as part ofthe Fund's portfolio to further the purposes of
diversification as a hedge against possible interest rate hikes and consequent
declines in values of fixed income securities.n753
The court also rejected the trustees' contention that BANK (ANB)
breached its obligation to consult with them before they made the
investment.'S4 The investment guidelines required the investment manager to
consult with the trustees under two circumstances: (1) before investing in
foreign securities; and (2) if, in the investment manager's opinion, strict
adherence to the guidelines with respect to a specific transaction would not be
prudent. 7SS Neither of these circumstances was present in this case. 756
VII. ApPROPRIATE DEFENSES TO DELINQUENCY ACTIONS

In Louisiana Bricklayers & Trowel Trades Pension Fund & Welfare
Fund v. Alfred Miller General Masonry Contracting Co., the Fifth Circuit
held that only three defenses are available in an action to collect delinquent
contributions under ERISA section 515: 757 (1) the payment of contributions
would be illegal;758 (2) the collective bargaining agreement is void ab inito;759
(3) the union has been decertified. 760
Section 515 was enacted to "pennit trustees of plans to recover
delinquent contributions efficaciously, and without regard to issues which
might arise under labor-management relations law-other than 29 U.S.C. [§]
186. n761 For this reason, courts have severely limited the number of defenses

748. Jd. at 321.
749. See id.
750. See id.
751. See id. at 324.
752. ld. at 321.
753. Jd.
754. See id. at 322.
755. See id.
756. See id.
757. 15H.3d 404 (5th Cir. Oct. 1998).
758. See Kaiser Steel Corp. v. Mullins, 455 U.S. 72, 86-88 (1982).
759. See Southwest Adm'rs,lnc. v. Rozay's Transfer, 791 F.2d 769, 773-74 (9th Cir. 1986).
760. See Sheet Metal Workers' lnt'l Ass'n, Local 206 v. West Coast Sheet Metal Co., 954 F.2d
1506,1509-10 (9th Cir. 1992).
761. Louisiana BriclcIayers, 157 f .3d at 408 (quoting Benson v. Brower's Moving & Storage, Inc.,
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which are pennitted in delinquency actions to those which invalidate the

underlying collective bargaining agreement.'62 Defenses which raise potential
defenses to the enforceability of a facially valid collective bargaining
agreement are not pennitt~d.763
The employer in the present case raised a lack of successorship defense:
the union merged with another union which was not a successor union. 764 This
is an impennissible defense when raised to a facially valid contract. 765 The
issue "involves a complex labor law detennination" which must be
adjudicated in arbitration or before the National Labor Relations Board. 766
The employer should have pursued these remedies independent of the
delinquency action. 767

VIII.

AITORNEYS' FEES AND SUBROGATION

The Fifth Circuit detenninedthat attorneys' fees could not be awarded
in two situations involving employee benefit plans. 768 Attorneys' fees are
improper when the plan is not governed by ERISA, or when the plan has a
subrogation clause that precludes participant recovery until the plan is fully
reimbursed. 769

A. No Attorneys' Fees if No ERISA Plan
In a brief per curiam decision, the Fifth Circuit held that the district court
improperly awarded attorneys' fees under ERISA after the suit was dismissed
for lack of subject matter jurisdiction. no The district court held that the plan
involved was a governmental plan not covered by ERISA. 77J It was, therefore,
inconsistent to award attorneys' fees under a statute that did not apply.772 The
Fifth Circuit held that if the lower court lacked jurisdiction to hear the claim,
it also lacked jurisdiction to hear the defendant's request for attorneys' fees.m

907 F.2d 310, 314 (2d Cir. 1990» (alterations in original).
762. See id.
763. See id.
764. See id. at 409.
765. See id.
766. ld.
767. See id.
768. See Cliburn v. Police Jury Ass'n of La., Inc., 16SFJd 315, 316 (5th Cir.Jan. 1999); Walker
v. Wal·Mart Stores, Inc., 1S9 F.3d 938, 941 (Sth Cir. Nov. 1998).
769. See ClihllT1l, 165 F.3d at 316; Walker, 159 F.3d at 941.
770. See ClihllT1l, 165 F.3d at 316.
771. See id.
772. See id.
773. See id.
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B. No Recovery ofBenefits or Attorneys' Fees Until Plan Is Reimbursed in
Full
The Fifth Circuit, in another per curiam opinion issued in Walker v. WalMart Stores, Inc., dealt a devastating blow to personal injury attorneys who
include claims for medical benefits in their suits. 774 The court held that the
Wal-Mart plan's subrogation clause precludes the recovery of any amounts
by the plaintiff until the plan is fully reimbursed. m
Sandra Walker had medical and dental coverage under the Wal-Mart
Associates Group Health Plan. 776 In 1990, she had several days of dental
treatment which caused temporal mandibular joint dysfunction. 777 Walker
sued her dentist in state court for malpractice, alleging that he "propped her
mouth open excessively."778 The Wal-Mart plan paid $41,598.59 in medical·
expenses on Walker's behalf. 779 Walker settled the suit for $12,500.780 She
filed a state court suit to obtain a declaratory judgment that she was entitled
to all settlement proceeds. 781 The plan removed the case to the federal
court.71l2 The district court granted summary judgment in favor ofthe plan and
ordered that the full $12,500 be paid to the plan as reimbursement for medical
expenses paid by the plan. 783 Walker appealed. 784
Because the Wal-Mart plan granted discretionary authority to the plan
administrator, the Fifth Circuit reviewed the administrator's decision for
abuse of discretion. 78S The court rejected Walker's argument that the plan is
not entitled to any portion ofthe recovery because the plan did not participate
in the lawsuit. 786 The plan reserved the right to recover benefits previously
paid by the plan including any and all "payments, made ... by any person ...
responsible ... regardless of whether the payment is designated as payment
for such damages including, but not limited tor,] pain and/or suffering, loss of
income, [and] medical benefits .... "787
The Fifth Circuit held that the district court did not abuse its discretion
in interpreting this unambiguous "any and all" language to mean "the first
dollar of recovery (any) and 100% recovery (all) of the funds received by the

774.

159 F.3d 938 (5th Cir. Nov. 1998).

775.
776.
777.
778.
779.
780.
781.
782.
783.
784.
785.
786.
787.

See id. at 941.
See id. at 939.
See id.
/d.
See id.
See id.
See id.
See id.
See id.
See id.
See id.
See id. at 940.
/d. (first alteration in original).
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plaintiff in settlement, up to [the] full amount of the benefits paid. n788 The
court further held that the plan's subrogation clause did not allow Walker's
attorneys to deduct attorneys' fees or costs before turning the money over to
the plan. 789 The court based its decision on the plan language as well as
congressional intent that ERISA plans should be written in a manner
calculated to be understood by the average plan participant. 790 Plans are not
held to the same standards as insurance policies which can contain legalese.791
As such, plans are not required to cover every possible contingency, and
silence on an issue does not make a plan provision ambiguous. 792
The court's rationale was based on a faulty assumption because the
regulation quoted by the court relates to summary plan descriptions (SPDs)
not plans. 793 Plan participants read SPDs, not plans. 794 Plans are the legal
documents which contain legalese, boilerplate, and language lifted from the
Internal Revenue Code which often is nearly incomprehensible even to
ERISA attorneys.79S The plan, much like an insurance policy, is a legally
binding document which should be construed against the drafter. 796
Under this ruling, plans are essentially allowed to freeload off of the
work of plaintiffs' attorneys who typically work on a contingency basis. 797
The plan, without contributing to the cost of litigation or even participating in
litigation, is pennitted to step in and collect the full recovery up to the amount
of medical benefits expended. 19B Thus, a plaintiff will never be able to settle
a claim for less than the full amount of medical benefits paid. 799
IX. AVAILABLE REMEDIES
Two cases addressed ERISA remedies available. In Rogers v. Hartford
Life & Accident Insurance Company, which was previously discussed, the
Fifth Circuit held that the district court properly denied medical expenses
because ERISA section 502(a)(3) does not pennit the recovery of extracontractual damages such as reimbursement of medical expenses. BOO In Nero
v. Industrial Molding Corp., the Fifth Circuit again held that damages for

788.
789.
790.
791.
792.
793.
794.

Id.
See id.
See 29 U.S.C. § 1022(a)(I) (1994).
See Walker. 159 F.3d at 940.
See id.
See 29 U.S.C. § 1022(a)(I); Walker, 159 F.3d at 940.
See, e.g., Mers v. Marriott Int'I Group Accidental Death & Dismemberment Plan, 144 F.3d

1014, 1023-24 (7th Cir. 1998).

795.
796.
797.
798.
799.

See id.
See id.
See Walker, 159 F.3d at 941.
See id.
See, e.g., id.

800.

167 FJd 933, 944 (5th Cir. Mar. 1999).
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mental anguish are not available under ERISA. 801 The court also addressed
the availability of remedies under the Family and Medical Leave Act of
1993.802
Michael Nero was the interim plant manager at Industrial Molding
Corporation (IMC) in Lubbock, Texas.
After a personnel review,
management decided on May 25 to terminate Nero effective as of May 31,
1999.803
On May 29, before he had been notified ofthe company's decision, Nero
suffered a heart attack. 804 Management allegedly decided not to tell Nero that
he had been fired until he returned to work. 80' When Nero returned in mid
July, the company offered him various options including immediate
termination with two months' severance. 806 Nero ultimately accepted this
offer. 807
Nero sued, alleging violations of the ADEA, ADA, FMLA, and
ERISA.8OB He alleged that he had not been restored to his prior job after his
medical leave. 809 The jury found no ADEA or ADA violations, but found
violations ofFMLA and ERISA and awarded him lost wages, benefits, mental
anguish damages, and expenses.810 IMC appealed the FMLA and ERISA
claims. 811
The FMLA provides that an employee:
shall be entitled, on return from [a qualified] leave-{A) to be restored by the
employer to the position of employment held by the employee when the
leave commenced; or (B) to be restored to an equivalent position with
equivalent employment benefits, pay, and other terms and conditions of
employment. 812
The Fifth Circuit held that sufficient evidence was presented to support
the jury's conclusion "that IMC did not make the decision to terminate Nero
prior to his medical leave .... "813 Nero's weekly evaluations were good, even
as recent as the week of the alleged decision to terminate him. 814 The court

801.

167 F.3d 921, 932 (5th Cir. Mar. 1999), reh 'gdenied, (5th Cir. Apr. 1999).

802.
803.
804.
805.
806.
807.
808.
809.
810.
811.

See id. at 929-32.
See id. at 924.
See id.
See id.
See id.
See id.
See id.
See id.
See id.81924-25.
See id. 81924.

812.

29 U.S.C. § 2614(8)(1) (1994).

813.
814.

Nero, 167 F.3d at 926.
See id.
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held that ajury could have reasonably concluded that Nero's termination two
days after his heart attack was retaliatory, not coincidental. 81S
Likewise, the court held that the jury had sufficient evidence to find a
violation of section 510 of ERISA which states:
It shall be unlawful for any person to discharge . . . a participant or
beneficiary for exercising any right to which he is entitled under the
provisions ofan employee benefit plan ... or for the purpose of interfering
with the attainment of any right to which such participant may become
entitled under [an employee benefit] plan .... 816
The Fifth Circuit has repeatedly held that a plaintiff is not required to
prove that the sole reason for his termination was to interfere with his ERISAprotected rights. 817 Instead, the plaintiff "need only prove that a specific intent
to violate ERISA" motivated the employer, at least in part. 818 An inference of
discrimination may be shown by direct or circumstantial evidence. 819
Nero presented evidence that the medical expenses relating to his heart
attack had been the costliest health condition for anyone ofIMC's employees
for that year. 820 IMC maintained stop loss coverage for claims in excess of
$25,000. 821 The stop-loss insurance was experience-rated. 822 From this
evidence, the jury "could reasonably infer a retaliatory motive" for Nero's
tennination especially since it occurred so soon after Nero filed his claims for
medical benefits. 823
The court also found that the district court did not abuse its discretion in
declining to reduce the liquidated damages award under the FMLA. 824 The
FMLA provides that a court shall award liquidated damages equal to the lost
compensation plus interest.82.5 The court may reduce the damages if the
employer proves that it acted in good faith and had reasonable grounds to
believe that the act did not violate the FMLA. 826 "Good faith" is not defined
by the FMLA. 827 The court held that the jury's conclusion that IMC did not
act in good faith was supported by the evidence. 828 Therefore, the district

815.
816.
817.
818.
819.
820.
821.
822.
823.
824.
825.
826.
827.
828.

See id. at 927.
29 U.S.C. § 1140 (1994); see Nero, 167 F.3d at 928.
See Nero, 167 F.3dat927.
ld. at 927; see Olits!ty v. Spencer Gifts, Inc., 964 F.2d 1471, 1478 (5th Cir. 1992).
See Nero, 167 F.3d at 927; Stafford v. True Temper Sports, 123 F.3d 291, 295 (5th Cir. 1997).
See Nero, 167 F.3d at 927.
See id.
See id.
ld.
See id. at 929.
See 29 U.S.C. § 2617(a)(I)(A)(iii)(1994).
See Nero, 167 F.3d at 928.
See 29 U.S.C. § 2617; Nero, 167 F.3d at 928.
See Nero, 167 F.3d at 929.

HeinOnline -- 31 Tex. Tech L. Rev. 626 2000

2000]

EMPLOYEE BENEFITS

627

court correctly refused to reduce the liquidated damages. 829 The court noted
that even ifIMC had acted in good faith, the district court's decision to award
liquidated damages was still properly within the court's discretion. 830
Finally, the court addressed the issue of whether out of pocket expenses
are recoverable under either the FMLA or ERISA.83I FMLA section
2617(a)(I)(A)(i)(I) provides that an employer may be liable for damages
equal to the amount of "any wages, salary, employment benefits, or other
compensation denied or lost to such employee by reason of the violation
•••• "832 The court held that consequential damages, such as out-of-pocket
expenses, are not "other compensation denied or lost."833 Applying the
doctrine of noscitur a sociis, the court held that the terms "wages, salary, and
employment benefits [implies a] ... quid pro quo exchange between the
employee and employer[s]" and thus, the term "other compensation" must also
be read to imply a quid pro quo exchange. 834 The court construed "other
compensation" as used in section 26 17(a)(I)(A)(i)(I) as "limited to an amount
equal to the lost salary or wages, lost employment benefits or any 'other
compensation' that is indicative of a quid pro quo relationship between an
employer and an employee."835 The nonrecoverable out-of-pocket expenses
incurred by Nero were the costs of finding another job and relocation
expenses. 836
Likewise, the court held that Nero's out-of-pocket expenses were not
recoverable under ERISA section 502(aX3).837 The Fifth Circuit previously
has held that extracontractual damages are not recoverable under section
502(a)(1)(B).838 A reading of the Supreme Court's holding in Mertens v.
Hewitt Associates in conjunction with Medina dictates that extracontractual
damages are not available under any subsection of 502(a).839 The court held
that section 502(a)(3), in particular, does not support a claim for
extracontractual damages. 84o
The court also held that ERISA does not allow a plaintiff to recover for
mental anguish. 841 IMC waived its right to challenge the mental anguish

829.
830.
83!.
832.
833.
834.
835.
836.
837.

See id.
See id. at 929.
See id. at 929-32.
29 U.S.C. § 2617(a)(I)(A)(i)(I).
Nero, 167 F.3d at 930.
ld.
ld.
See id.
See id. at93!.
838. See Medina v. Anthem Life Ins. Co., 983 F.2d 29, 30 (5th Cir. 1993).
839. Compare Mertens v. Hewitt Assoc., 1508 U.S. 248, 255 (1993) (holding that other appropriate
equitable relief under section 502(a)(3) does not include compensatory damages), with Medina, 938 F.2d
at 32 (holding that section 502(a) does not support a private remedy for extracontractual damages).
840. See Medina, 938 F.2d at 32.
84!. See Nero, 167 F.3d at 932.

HeinOnline -- 31 Tex. Tech L. Rev. 627 2000

628

TEXAS TECH LA WREVIEW

[Vol. 31:557

damages.842 However, the court reviewed the district court's award of
damages for plain error. 843 An appellant will prevail if the appellate court
finds: u(I) that an error occurred; (2) that the error was plain, which means
clear or obvious; (3) the plain error affects substantial rights; and (4) not
correcting the error would seriously affect the fairness, integrity, or public
reputation of the judicial proceedings. liB« Based on this standard, the court
concluded that the district court plainly erred in awarding mental anguish
damages which are not recoverable under ERISA. 845 This error affects IMC's
substantial rights. 846 Furthennore, if the error is not corrected, injustice will
result "because the award resulted from a fundamental misapplication of the
law. "847 The court, therefore, reversed the lower court's ruling as to the award
for mental anguish damages. 848

X.

CONCLUSION

It was a very good tenn for employee benefits. 849 The court, frustrated
with the federal courts' and practitioners' inability to understand preemption
and removal jurisdiction, provided carefully thought-out guidelines on
jurisdiction.850 The court also cautioned plaintiffs like Tolson that the court
has limited patience for plaintiffs who try to get something to which they are
not entitled.851
Perhaps the most significant case was Vega, where the court not only
defined "employee" to include owners of corporations who are enrolled with
their employees in their corporation's employee benefit plan, but also clarified
the use of the sliding scale standard of review applied to an administrator
acting under a conflict of interest. 852

842. See id.
843. See id.
844. Id.; see Russell v. Plano Bank & Trust, 130 F.3d 71S, 721 (Sth Cir. 1997).
845. See Nero, 167 F.3d at 932.
846. See id.
847. Nero, 167 F.3d at 932.
848. See /d.
849. See generally Vega v. National Life Ins. Serv., 145 F.3d 673, 680-81 (5th Cir. June 1998),
VQCQ/ed,andreh'ggranJed, en bane, 167 F.3d 197, (5th Cir. Feb. 1999) on reh 'g en bane, 188 F.3d 287
(5th Cir. Sept 1999) (Vega I) (discussing an owner's challenge to denial of coverage because of ERISA's
preemption).
850. See discussion mpra Parts liB-H.
8S1. See Tolson v. Avondale Ind. Inc., 141 F.3d 604, 611 (Sth Cir. June 1998).
8S2. See discussion mpra Part V. D.2.iii.
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