
Citation: 50 U.S.F. L. Rev. 35 2016 
Provided by: 
Texas Tech University Law School Library

Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Wed Mar 16 11:45:21 2016

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

   https://www.copyright.com/ccc/basicSearch.do?  
   &operation=go&searchType=0   
   &lastSearch=simple&all=on&titleOrStdNo=0042-0018



"Let's Talk About Sex": Legislating and
Educating on the Affirmative
Consent Standard

By WENDY ADELE HUMPHREY*

And we're a people who believe every child deserves an education
that allows them to fulfill their God-given potential, free from fear
of intimidation or [sexual] violence. And we owe it to our children
to live up to those values.

-President Obama'

Introduction

IN 1991, Salt-N-Pepa released the classic hip-hop song "Let's Talk
about Sex"'2 to address an otherwise private and intimate topic. Now,
almost twenty-five years later, in light of the prevalence of sexual vio-
lence on college campuses, the song's title takes on a whole new
meaning. Indeed, sexual assault on college campuses across the na-
tion has been receiving an unprecedented level of attention, and news
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Tech University School of Law; B.A. magna cum laude, Westminster College (Fulton,
Missouri), 1995; M.Ed., summa cum laude, Texas Tech University, 1997; J.D., Texas Tech
University School of Law, 2001. Professor Humphrey also serves as a Director of the Texas
Tech University Pre-Law Academy. She would like to thank her research assistant, Theresa
Golde, and the law school's writing specialist, Dr. Natalie Tarenko. She would also like to
thank her colleagues, Rishi Batra, Eric Chiappinelli, and Shery Kime-Goodwin, for their
continued support.

1. Remarks by the President at "It's On Us" Campaign Rollout, WHITE HOUSE (Sept. 19,
2014), https://www.whitehouse.gov/the-press-office/2014/09/19/remarks-president-its-
us-campaign-rollout.

2. "Let's Talk About Sex" is a popular hip-hop song about safe sex and the AIDS
epidemic. SALT-N-PEPA, LET'S TALK ABOUT SEX (Next Plateau 1991). The phrase "let's talk
about sex" has also been connected with the discussion of the affirmative consent standard.
AFFIRMATIVE CONSENT, http://affirmativeconsent.com/ (last visited Oct. 27, 2015); see also
Katie McDonough, Let's Talk About Sex (More): Education, Conversation is the Way to Help Pre-
vent Sexual Assault, SALON (Aug. 28, 2014, 6:43 AM), http://www.salon.com/2014/08/28/
lets talkaboutsex-more-educationconversation-is_thewaytohelppreventsexualas
sault/.
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headlines about sexual assault and the portrayal of sexual behavior on
college campuses are thus becoming all too common:

My Rapist is Still on Campus, May 14, 2015:

I was raped by a fellow classmate the first day of my sophomore
year. I didn't report it at first because I didn't feel like dealing with
the emotional trauma. But then I met two other women who told
me the same person who had assaulted me assaulted them, and I
decided I had to do something. We all reported our cases, and all
three were dismissed.3

More College Men are Fighting Back Against Sexual Assault Cases, June 7,
2014:

Peter Yu, Drew Sterrett and Lewis McLeod were headed toward
bright futures at prestigious colleges and universities when each
got involved in one-night sexual encounters. All three young men
claimed the encounters were consensual-but the women asserted
otherwise. In each case, campus officials found the men responsi-
ble for sexual assault and expelled or suspended them.4

Texas Tech Frat Loses Charter Following 'No Means Yes, Yes Means Anal'
Display, October 4, 2014:

On Sept. 19, the Phi Delta Theta fraternity held a hurricane theme
party where a "No Means Yes" banner was put up in addition to a
display of a woman's genitals around a sprinkler. The national of-
fice investigated the incident after photos leaked online and an-
nounced Monday it was placing the Texas Tech chapter "in
escrow" and removing members involved in organizational
violations.5

3. Emma Sulkowicz, 'My Rapist is Still on Campus,'TIME (May 15, 2014), http://time
.com/99780/campus-sexual-assault-emma-sulkowicz/. But see Cathy Young, Columbia Stu-
dent: I Didn't Rape Her, DAILY BEAsT (Feb. 4, 2015), http://woww.thedailybeast.com/articles/
2015/02/03/columbia-student-i-didn-t-rape-her.html (reporting that accused Columbia student
Paul Nungesser, who was cleared of sexual misconduct allegations by the university, denies
sexually assaulting Emma Sulkowicz).

4. Theresa Watanabe, More College Men Are Fighting Back Against Sexual Assault Cases,
L.A. TIMES (une 7, 2014, 6:15 PM), http://www.latimes.com/local/la-me-sexual-assault-
legal-20140608-story.html#page=1.

5. Tyler Kingkade, Texas Tech Frat Loses Charter Following 'No Means Yes, Yes Means
Anal' Display, HUFFINGTON Posr (Oct. 9, 2014, 12:59 PM), http://www.huffingtonpost
.com/2014/10/08/texas-tech-frat-no-means-yes n_5953302.html; see also Marina Watson
Pelkez, Yale Suspends Delta Kappa Epsilon Fraternity After Sexist Chants, TIME (May 18, 2011),
http://newsfeed.time.com/2011/05/18/yale-suspends-delta-kappa-epsilon-fraternity-after-
sexist-chants/ (reporting that new members of a fraternity at Yale University allegedly
chanted phrases such as "No Means Yes! Yes Means Anal!" and other obscenities against
women, and the fraternity was banned from recruiting students for five years).
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These news headlines reflect the pervasive problem of sexual as-
sault on college campuses, a problem that has even been coined a
crisis of "epidemic proportions."6 In fact, partially due to the nature of
the college atmosphere,7 college women are put in greater danger of
sexual violence than college-age males, who account for only seven-
teen percent of rape and sexual assault victimizations.8 Some research
indicates that possibly one in five women is sexually assaulted while in
college,9 and unfortunately, the statistics for young women who are in

6. Kristen Lombardi, Sexual Assault on Campus: Flurry of New Legislation Targets Sexual

Assault on Campus, CTR. FOR PUB. INTEGRITY (Aug. 1, 2014, 1:23 PM), http://www.pub-

licintegrity.org/2014/07/30/15185/flurry-new-legislation-targets-sexual-assault-campus
(statement of Congresswoman Carolyn Maloney, D. NY) ("Sexual assault on our college
campuses has reached epidemic proportions.").

7. Christopher P. Krebs et al., The Campus Sexual Assault (CSA) Study, NCJRS (Dec.
2007), https://www.ncjrs.gov/pdffilesl/nij/grants/221153.pdf (explaining that a variety
of factors contribute to the danger of sexual assault on college campuses, including the
large number of college social gatherings that involve alcohol or other substances); Rana
Sampson, Acquaintance Rape of College Students, COPS 1, 13 (2002), http://www.popcenter
.org/problems/pdfs/AcquaintanceRape-of..College-Students.pdf (addressing the col-
lege environment that may lead to the high prevalence of sexual assault on college cam-
puses, including the role of alcohol). Furthermore, women who frequently attend
fraternity parties are more likely than others to be sexually assaulted. See Krebs, supra note
7, at 5-8; see also Sampson, supra note 7, at 14-15. And, multiple studies have found that
students in fraternities were significantly more likely to have committed rape than non-
Greek men. E.g., Greek Sexual Assault Prevention Initiative, EMORY UNIV., http://student

health.emory.edu/hp/respect~program/greek_1ife.html (last visited Apr. 2, 2015) (report-
ing that the 2012-13 Title IX reports collected for Emory University revealed that 48% of
all reported sexual assaults occurred in a fraternity house); see also Katie J.M. Baker, The
Accused, BUZZFEED (Nov. 20, 2014, 9:20 PM), http://www.buzzfeed.com/katiejmbaker/ac-
cused-men-say-the-system-hurting-college-sexual-assault-su#.cdlqOxO7b (reporting that
some studies show that fraternity members are three times more likely to commit rape than
other men on campus).

8. While both men and women are sexually assaulted, the number of males who are
sexually assaulted is significantly less than females. D. KELLY WEISBERG, DOMESTIC VIO-
I.ENCE: LEGAL AND SOCIAL REALITY 30 (2012); Sofi Sinozich & Lynn Langton, Special Report:

Rape and Sexual Assault Victimization Among College-Age Females, 1995-2013, U.S. Dep't ofJus-
tice 1, 5 (2014), http://www.bjs.gov/content/pub/pdf/rsavcaf9513.pdf. (finding that for
the period of 1995-2013, the rate of rape and sexual assault victimization was lower for
males ages eighteen to twenty-four than for females, as college-age male victims accounted
for only 17% of rape and sexual assault victimizations). Therefore, this Article focuses
more on the sexual assault of females.

9. Krebs, supra note 7, at 2-1; see also Bonnie S. Fisher, Francis T. Cullen & Michael G.
Turner, The Sexual Victimization of College Women, U.S. DEP'T OFJUSTICE 1, 10 (2000), http://
www.ncjrs.gov/pdffilesl/nij/182369.pdf, Sexual Violence: Facts at a Glance, CDC (2012),
http://www.cdc.gov/violenceprevention/pdf/sv-datasheet-a.pdf; Dana Goldstein, TheDuel-
ing Data on Campus Rape, THE MARSHALL PROJECT (Dec. 11, 2014), https://www.themar-

shallproject.org/2014/12/11/the-dueling-data-on-campus-rape (reporting that the
National Crime Victimization Survey in December 2014 found that a very small percentage
of female students have been sexually assaulted and explaining the discrepancies in the
sexual assault research based on variations in the definition of rape and sexual assault, the
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high school are equally disturbing.10 In regard to college sexual as-
sault, studies have discovered that the large majority of sexual assault
incidents are a result of acquaintance rape," which occurs when the
victim and the attacker know each other, as opposed to stranger rape,
when they do not know each other.12 Moreover, repeat predators in
campus sexual assaults may account for up to nine out of every ten
rapes.'3

After an unwanted sexual encounter in a college setting, the al-
leged victim has several options: seek criminal charges through the
criminal justice system, file a civil lawsuit against the alleged perpetra-
tor, or file a sexual misconduct grievance with the institution of
higher education.'4 The majority of sexual assault victims, however,
do not report their sexual assaults to law enforcement officials,15 so

wording of survey questions, and the context in which the questions were asked and
answered).

10. See infra Part III.A.
11. Krebs, supra note 7, at 5-15; see also Sinozich & Langton, supra note 8, at 7 (finding

that for both college students and nonstudents, the offender was known to the victim in
about 80% of rape and sexual assault victimizations); see also SUSAN ESTRICK, RFAL RAPE
10-15 (1987) (discussing the legal system's disparate treatment of stranger rape, perceived
as "real rape," and acquaintance rape, which constitutes the majority of sexual abuses).

12. Nancy Chi Cantalupo, Burying Our Heads in the Sand: Lack of Knowledge, Knowledge
Avoidance, and the Persistent Problem of Campus Peer Sexual Violence, 43 Lov. U. CHI. L.J. 205,

220 (2011) (addressing the public perceptions that an alleged rapist must be a complete
stranger to the alleged victim); Emily Yoffe, College Women: Stop Getting Drunk, SiATE (Oct.
15, 2013, 11:55 PM), http://www.slate.com/articles/doublex/doublex/2013/10/sex-
ual assault and drinking-teach women the connection.html (explaining that acquain-
tance rape is often considered to be a "he said, she said issue" and arguing that it may be
an acceptable risk of drinking alcohol).

13. Joseph Shaprio, Myths That Make It Hard To Stop Campus Rape, NPR (Mar. 4, 2010,
12:00 AM), http://www.npr.org/templates/story/story.php?storyld=124272157; see also

Jennifer Peebles & Kristin Lombardi, Undetected Rapists on Campus: A Troubling Plague of
Repeat Offenders, CTR. FOR PuB. INTEGRrrY (Feb. 26, 2010, 12:00 PM), http://www.pub-
licintegrity.org/2010/02/26/4404/undetected-rapists-campus-troubling-plague-repeat-of-
fenders; David Lisak & Paul Miller, Repeat Rape and Multiple Offending Among Undetected
Rapists, 17 VIOLENCE & VICrIss 71, 73-84 (2002) (determining that the majority of rapists
in college were admitted repeat offenders).

14. Amy Chmielewski, Note, Defending the Preponderance of the Evidence Standard in Col-
lege Adjudications of Sexual Assault, 2013 BYU EDuc. & L.J. 143, 150 (2013).

15. Fisher, Cullen & Turner, supra note 9, at 24 (finding that 95.2% of completed
rapes and 95.8% of attempted rapes are not reported to law enforcement officials); see also
W. David Allen, The Reporting and Underreporting of Rape, 73 S. EcoN. J. 623, 623 (2007);
Eliza Gray, Why Victims of Rape in College Don't Report to the Police, TIME (June 23, 2014),
http://time.com/2905637/campus-rape-assault-prosecution (reporting on a roundtable
discussion by Senator Claire McCaskill about law enforcement involvement in campus sex-
ual cases); Sinozich & Langton, supra note 8, at 9 (finding that in the age group eighteen
to twenty-four, 80% of sexual assaults on campus were not reported to police); Amanda
Marcotte, Why Not just Turn Campus Rape Allegations Over to the Police? Because They Don't
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they do not initiate formal criminal charges. Some researchers attri-
bute the lack of reporting to confusion about what constitutes sexual
assault'6 and to the fear of not being believed.1 7 This reality has led
some critics to argue that colleges and universities should not be in-
vestigating and adjudicating allegations of sexual misconduct at all,'8

or that they should wait to investigate only after local law enforcement
completes a criminal investigation.9 Under current federal law, how-
ever, colleges and universities that receive federal funding are re-
quired to provide students protection against discriminatory practices,
including sexual harassment.20

As a result, the prevalence of sexual assault on college campuses
has triggered sweeping reform.2' To comply with federal law, and with
guidance from the White House Administration, colleges and univer-
sities have developed policies and procedures to advance the goal of
preventing sexual assault.22 One such policy that has gained momen-
tum is the concept of affirmative consent.23 Under the typical "yes
means yes" affirmative consent standard, the initiator of sexual activity
must get voluntary agreement, either verbally or nonverbally, at each

Investigate, SLATE (Sept. 15, 2014, 1:51 PM), http://www.slate.com/blogs/xx_factor/2014/
09/15/newyork-times onthelaughable tallahassee-police-response-to sexual_assault
.html; Tyler Kingkade, Prosecutors Rarely Bring Charges in College Rape Cases, HUFFINGTON
PosT (June 17, 2014, 7:31 AM), http://www.huffingtonpost.com/2014/06/17/college-
rape-prosecutors-press-charges_n_5500432.html; see generally Karen Oehme, Nat Stern &
Annelise Mennicke, A Deficiency in Addressing Campus Sexual Assault: The Lack of Women Law
Enforcement Officers, 38 HARv. J.L. & GENDER 337 (2015) (positing that the chronically low
rate of reporting to law enforcement officials is related to the lack of women's representa-
tion in campus police agencies).

16. SeeJustin Neidig, Note, Sex, Booze, and Clarity: Defining Sexual Assault on a College
Campus, 16 Wm. & MARYJ. WOMEN & L. 179, 180 (2009).

17. See Nancy Chi Cantalupo, Campus Violence: Understanding the Extraordinary Through
the Ordinary, 35J.C. & U.L. 613, 618-19 (2009).

18. Susan Milligan, The Problem With California's 'Yes Means Yes' Law, U.S. NEWS (Aug.
29, 2014, 1:30 PM), http://www.usnews.com/opinion/blogs/susan-milligan/2014/08/29/
the-problem-with-californias-yes-means-yes-campus-sexual-assault-law (explaining that the
problem is that sexual violence is wrongly dealt with by campus authorities instead of law
enforcement because campus security is not equipped to handle such crimes and schools
have a vested interest in keeping such crimes secret).

19. Tyler Kingkade, Frats Push to Make Rape Victims Choose Between Police or School for
Investigations, HUFFINGTON Posr (Mar. 31, 1015, 6:20 PM), http://www.huffingtonpost
.com/2015/03/31/fraternities-sexual-assaultn6978206.html (reporting that groups say
they plan to push Congress to keep colleges from investigating and adjudicating allega-
tions of sexual assault until after the completion of the criminal investigation and trial).

20. See generally 20 U.S.C. § 1681 (2014) (addressing the prohibition against discrimi-
nation under any education program or activity receiving federal financial assistance).

21. See infra Part II.A.
22. Id.
23. See infta Part II.
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stage of a sexual encounter.24 This means that during campus investi-
gations and adjudications of sexual misconduct allegations, the con-
versation shifts from a "no means no" victim-focused standard to a "yes
means yes" perpetrator-focused standard.25 Whether one supports or
opposes the affirmative consent standard, sexual assault has been cat-
apulted into the national discourse, and the yes means yes standard is
one way that college campuses are trying to fundamentally shift how
sexual assault is addressed. Moreover, based on the momentum that
the affirmative consent movement is gaining, it is doubtful that the
standard will lose support at any time in the near future.

Part I of this Article briefly examines the relevant legislation and
White House administrative action to provide context for the evolu-
tion of the yes means yes affirmative consent standard.26 Part II then
focuses on the yes means yes standard, recognizing that although the
large majority of colleges and universities are not yet required to
adopt an affirmative consent policy, many have done so on their own
initiative.27 In addition, Part II looks at both state and federal legisla-
tion that has mandated or may mandate schools to adopt an affirma-
tive consent standard.28

Finally, because affirmative consent is now being advanced on
college campuses and because Title IX applies to primary and secon-
dary schools, Part III presents logical, compelling reasons why affirma-
tive consent education before college is necessary to combat the
problem of sexual assault.29 In this regard, Part III argues that, based
on research and on the existing educational framework in most states,
high schools should be required to include instruction about the af-
firmative consent standard.30 While there is no one-size-fits-all solu-
tion for addressing the problem of sexual assault on college campuses,
requiring evidence-based awareness and prevention education during
high school about affirmative consent is one tool to help young peo-
ple start thinking differently about sexual violence.

24. See, e.g., CAL. EDuc. CODE § 67386(a) (West 2014).

25. Jake New, The "Yes Means Yes" World, SIATE (Oct. 17, 2014, 2:06 PM), http://www
.slate.com/articles/Iife/insidehighered/2014/ 10/affirmative consent what willyes
means._yes.meanjorsex_oncollegecampuses.htmi.

26. See infra Part I.

27. See infra Part II.

28. See infra Part II.B.

29. See infra Part Ill.

30. See infra Part III.
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I. Sexual Assault Legislation and Administrative Action

An understanding of the affirmative consent standard necessi-
tates a brief explanation of the federal legislation and administrative
action that has contributed to the paradigm shift from "no means no"
to "yes means yes." Part I sets forth the relevant law, guidelines, and
policies that have helped the yes means yes affirmative consent stan-
dard evolve into its present form.

A. Title IX and Sexual Harassment

The roots of Title IX can be traced back to the Higher Education
Act of 1965,31 which promoted higher education by adding funding
through federal grants and loan programs. The Higher Education Act
of 1965, however, did not initially condition the grant of federal funds
on non-sexually-based discrimination.3 2 In 1972, Congress amended
the Higher Education Act of 1965, and Title IX of the Educational
Amendments of 1972 states: "No person in the United States shall, on
the basis of sex, be excluded from participation in, be denied the ben-
efit of, or be subjected to discrimination under any educational pro-

gram or activity receiving Federal financial assistance . "
Accordingly, the purpose of Title IX is to avoid the use of federal
funding to support discriminatory practices and to provide individual
citizens protection against those discriminatory practices.34

In 1980, the National Advisory Council on Women's Educational
Programs conducted a review of Title IX 35 and determined that Title
IX should be interpreted to prohibit sexual harassment.3 6 The Coun-

31. Pub. L. No. 89-329, 79 Stat. 1219 (1965) (codified as amended in various sections
of 42 U.S.C.).

32. Title IX of the Civil Rights Act of 1964 did bind institutions from discriminating
on the basis of race, color, or national origin. Kimberly A. Mango, Comment, Students
Versus Professors: Combating Sexual Harassment Under Title IX of the Education Amendments of
1972, 23 CONN. L. REv. 355, 361-62, 366 (1991).

33. 20 U.S.C. § 1681(a) (2014).
34. Cannon v. Univ. of Chi., 441 U.S. 677, 704 (1979) (explaining the purpose ofTitle

IX of the Education Acts of 1972). Title IX is implemented through the Code of Federal
Regulations and provides that "[a] recipient shall adopt and publish grievance procedures
providing for prompt and equitable resolution of student and employee complaints alleg-
ing any action which would be prohibited by this part." 34 C.F.R. § 106.8(b) (2015); see also
28 C.F.R. § 54.135(b) (2015) (Department ofJustice regulations); Lexie Kuznick & Megan
Ryan, Changing Social Norms? Title IX and Legal Activism Comments from the Spring 2007
HarvardJournal of Law & Gender Conference, 31 HARv. J.L. & GENDER 367, 373-74 (2008).

35. Mango, supra note 32, at 380 (explaining that "[iun 1980, the National Advisory
Council on Women's Educational Programs was commissioned to conduct a legal review of
Title IX").

36. Id.
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cil contacted the U.S. Department of Health, Education, and Wel-
fare's Office of Civil Rights (OCR) and urged it to implement
regulations consistent with its sexual harassment interpretation.3 7 The
following year, the OCR determined that under Title IX, sexual har-
assment encompasses "verbal or physical conduct of a sexual nature,
imposed on the basis of sex, by an employee or agent of a recipient
that denies, limits, provides different, or conditions the provision of
aid, benefits, services or treatment protected under Title IX.""3 Fi-

nally, in 1992 the U.S. Supreme Court in Franklin v. Gwinnett County
Public School recognized that sexual harassment could fall under Title
IX.39

Title IX is enforceable at the administrative level40 and through
an implied private right of action.4 ' At the administrative level, the
OCR is charged with conducting investigations over concerns that col-
leges and universities violated the gender equity law under Title IX in
their handling of sexual misconduct cases.4 2 Currently, the OCR is

37. Id.
38. Id. at 381 (quoting Office for Civil Rights of the Department of Education Policy

Memorandum from AntonioJ. Califa, Director for Litigation, Enforcement and Policy Ser-
vice, OCR, to Regional Civil Rights Directors, Title IX and Sexual Harassment Complaints,
at 2 (Aug. 31, 1981)). This sexual harassment definition also applies to elementary and
secondary education schools because they fall under the scope of Title IX's coverage. See
20 U.S.C. § 1681(c) (2014).

39. Franklin v. Gwinnett Cnty. Pub. Sch., 503 U.S. 60, 76 (1992) (holding that mone-
tary damages are available in an implied private action); see also Alexander v. Yale, 631 F.2d
178 (2d Cir. 1980). Earlier in Gebser v. Lago Vista Independent School District, the United
States Supreme Court recognized that a recipient of federal educational funds intention-
ally violates Title IX and is subject to a private damages action, where the recipient is
"deliberately indifferent" to known acts of teacher-student discrimination. 524 U.S. 274,
277 (1988). Then, in Davis ex rel. LaShonda D. v. Monroe County Board of Education, the
United States Supreme Court extended the private damages actions recognized in Gebser to
cases where the harasser is a student, rather than a teacher. 526 U.S. 629, 633 (1999). The
Court in Davis held that a complainant may prevail in a private Title IX actions against a
school district in cases of student-on-student harassment where the funding recipient is:
(a) deliberately indifferent to sexual harassment of which the recipient has actual knowl-
edge, and (b) the harassment is so severe, pervasive, and objectively offensive that it can be
said to deprive the victims of access to the educational benefits or opportunities provided
by the school. Id. at 669-76. The Court noted that in certain circumstances a single sexual
encounter by a student could be sufficient to create a hostile environment claim under
Title IX. Id. at 652-53.

40. See generally 20 U.S.C. § 1682 (1972) (directing and authorizing federal adminis-
trative agencies, which provide financial assistance to educational programs, to issue rules
and guidelines to achieve the objectives of Title IX).

41. Cannon v. Univ. of Chi., 441 U.S. 677, 717 (1979) (holding that an individual can
bring suit against a higher education institution for failing to conform with the provisions
of Title IX).

42. 34 C.F.R. § 106.1 (2015).

42 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 50
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conducting over 160 investigations at colleges and universities regard-
ing concerns that the schools violated Title IX in their handling of
sexual violence cases.43 In 2014, the OCR determined that six of the
schools it investigated violated Title IX.44

Based on the implied private right of action, a number of Title IX
lawsuits have been filed alleging that higher education institutions did
not properly respond to allegations of sexual misconduct.45 For exam-
ple, last year a group of college students collectively filed complaints
with the Department of Education against Columbia University, alleg-
ing that the university mishandled cases involving sexual assault.46

One of the complainants, Emma Sulkowicz, received national atten-
tion for carrying a mattress around campus for months in protest of
the alleged mishandling of her sexual assault case.47 Sulkowicz has be-
come the face of the college sexual assault survivors' movement and

43. Tyler Kingkade, A Number of Colleges Are Under Scrutiny For Sexual Harassment, But
You Wouldn't Know It, HUFFINcTON POST (May 19, 2015, 9:59 AM), http://www.huf-
fingtonpost.com/ 2015/05/ 19/colleges-sexual-harassmentn_7309444.html (reporting
that as of May 13, 2015, there are 162 cases involving either sexual harassment or sexual
assault and harassment under investigation at 143 postsecondary institutions); see also Tara
Culp-Ressler, These Are the Colleges and Universities Now Under Federal Investigation for Botching
Rape Cases, THINKPROGRESS (Jan. 13, 2015, 9:00 AM), http://thinkprogress.org/health/
2015/01/13/3610865/title-ix-investigations/ (reporting that as of January 2015, the De-
partment of Education was investigating ninety-five schools for possible Title IX violations).

44. Tyler Kingkade, Harvard Law Gave More Rights To Accused Students In Sexual Harass-
ment Cases, Feds Find, HUFFINGTON POST (Dec. 30, 2014, 7:59 PM), http://www.huffington
post.com/2014/12/30/harvard-law-harassment-title-ixn_6396350.html (reporting that
the OCR officials determined Title IX violations in six cases and that the Harvard Law
School agreed to overhaul the way it handles sexual harassment complaints among its stu-
dents); see also Tyler Kingkade, Probe Finds Princeton University Violated Title IXIn Its Handling
of Sexual Assault Cases, HUFFINGTON PosT (Nov. 5, 2014, 5:59 PM), http://www.huffington
post.com/2014/11/05/princeton-title-ix-sexual-assault-n_6107756.html (reporting that
Princeton University had to reimburse tuition costs for three sexual assault victims).

45. Some schools have settled the Title IX lawsuits filed against them. Jake New, Major
Sexual Assault Settlement, INsImE HIGHER En (July 21, 2014), http://www.insidehighered
.com/news/2014/07/21/u-connecticut-pay-13-million-settle-sexual-assault-lawsuit#sthash
.DYYNvyyU.dpbs (reporting that the University of Connecticut agreed to pay nearly $1.3
million to settle a federal lawsuit alleging the mishandling of students' sexual assault
complaints).

46. Columbia Comes Under Firefor Handling of Sexual Assault Cases, NPR (Apr. 25, 2014);
see also Group Files Title IX and Other Complaints Against Columbia, BWOG (Apr. 24, 2014,
11:13 AM), http://bwog.com/2014/04/24/group-files-title-ix-complaint-against-colum-
bia/ (explaining that twenty-three students filed complaints against Columbia University
for alleged violations of Title II, Title IX, and the Clery Act).

47. Soraya Nadia McDonald, It's Hard to Ignore a Woman Toting a Mattress Everywhere She
Goes, Which is Why Emma Sulkowicz is Still Doing It, WAsH. POST (Oct. 29, 2014), http://www
.washingtonpost.com/news/morning-mix/wp/2014/10/29/its-hard-to-ignore-a-woman-
toting-a-mattress-everywhere-she-goes-which-is-why-emma-sulkowicz-is-still-doing-it/ (ex-
plaining that after the university held a hearing and the student Sulkowicz accused was
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she even attended the 2015 State of the Union address as a guest of
Senator Kirsten Gillibrand.48 On the other hand, college men are in-
creasingly filing Title IX lawsuits against universities for the alleged
failure to handle allegations of sexual misconduct in ways that com-
port with due process.49 Thus, the number of OCR investigations and
Title IX lawsuits demonstrates that sexual assault on college campuses
continues to be a pervasive issue with which our nation's colleges and
universities struggle as they attempt to comply with Title IX.

B. The OCR's Sexual Harassment Guidance And "Dear
Colleague" Letter

The OCR published its first Sexual Harassment Guidance in
19975o and then revised it in 2001 ("2001 Guidance Document").5 '
The 2001 revisions explained that, to comply with Title IX, schools
have the responsibility to adopt a sexual harassment policy, designate
a Title IX Coordinator, and provide grievance procedures for sexual
harassment victims.52 Additionally, the 2001 Guidance Document ad-

found not guilty, she appealed to Columbia's dean, and the school refused to expel her
alleged assailant).

48. Charlotte Alter, Columbia Activist Emma Sulkozoicz is Going to the State of the Union,
TIME (Jan. 20, 2015), http://time.com/3674450/emma-sulkowicz-gillibrand-state-of-the-
union/; see alsoYoung, supra note 3; Naomi Schaeffer Riley, Columbia Rape Case Is NotJustice
- It's Shaming Without Proof N.Y. Posr (Jan. 8, 2015 6:15 AM), http://nypost.com/2015/
02/08/columbia-mattress-rape-case-is-not-justice-its-shaming-without-proof/.

49. Baker, supra note 7 (stating that since 2011 more than thirty men found responsi-
ble for sexual misconduct as a result of a campus disciplinary proceeding have filed law-
suits against their schools); Doe v. Wash. & Lee Univ., No. 6:14-cv-00052-NKM (W.D. Va.
Dec. 13, 2014); Sterrett v. Cowan, No. 14-CV-11619, 2015 BL 28737 (E.D. Mich. Feb. 4,
2015) (holding that the plaintiff sufficiently alleged facts to state a due process claim that
he was denied a "meaningful hearing" as part of the disciplinary adjudication procedure);
see also Ariel Kaminer, New Factor in Campus Sexual Assault Cases: Counsel for the Accused, N.Y.
TIMES (Nov. 19, 2014), http://www.nytimes.com/2014/11/20/nyregion/new-factor-in-
campus-sexual-assault-cases-counsel-for-the-accused.html?r=0 (reporting that Columbia
University recently became one of the few colleges to offer free legal help to both accusers
and the accused).

50. Sexual Harassment Guidance: Harassment of Students by School Employees,
Other Students, or Third Parties, 62 Fed. Reg. 12034, 12034 (Mar. 13, 1997), available at
http://www.gpo.gov/fdsys/pkg/FR-1997-03-13/pdf/97-6373.pdf. First published in 1997,
this document explained two types of sexual harassment conduct: quid pro quo harass-
ment and hostile-environment harassment. Id. at 12038.

51. Revised Sexual Harassment Guidance: Harassment of Students by School Employ-
ees, Other Students, or Third Parties, 66 Fed. Reg. 5512 (Jan. 19, 2001), available at http://
www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf [hereinafter the 2001 Guidance
Document].

52. 2001 Guidance Document, supra note 51, at 13-15; see also 34 C.F.R. § 106.8(a)
(2014) (requiring that an institution designate at least one employee to coordinate its
efforts to comply with Title IX).
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dressed institutions of higher education by engaging response proto-
col to stop sexual harassment, acting to prevent the recurrence of
harassment, and taking steps to restore complainants of sexual harass-
ment.5 3 Moreover, because public colleges and universities are consid-
ered state actors, they must abide by the Fourteenth Amendment's
prohibition against depriving students of property without due pro-
cess of law.54 In this regard, the 2001 Guidance Document stressed
that the procedures adopted by a school covered by Title IX must not
only "ensure the Title IX rights of the complainant," but must "[ac-
cord] due process to both parties involved . . . . "5 Of course, due
process requirements in university disciplinary proceedings are not
the same as the requirements within criminal or civil courts.5 6

In April of 2011, the OCR issued a letter (the "'Dear Colleague'
Letter"), asking schools to take proactive steps to end sexual violence
on campus.57 The "Dear Colleague" Letter included guidelines and
procedural requirements to help colleges and universities nationwide
better understand their obligations under federal civil rights law to
prevent and respond to reports of sexual violence on campus.58 The
"Dear Colleague" Letter explained the educational measures colleges
and universities should take to help prevent sexual violence.5 9

Specifically, the letter explained that proactive measures include
designating an employee to coordinate Title IX compliance and pub-
lishing a list of sexual misconduct grievance procedures for students.6 0

In addition, the letter suggested that schools implement sexual assault

53. 2001 Guidance Document, supra note 51, at 2, 14-21.
54. Chmielewski, supra note 14, at 163 (citing E.H. Schopler, Annotation, Right of Stu-

dent to Hearing on Charges Before Suspension or Expulsion from Educational Institution, 58
A.L.R.2d 903 (1958)).

55. 2001 Guidance Document, supra note 51, at 22.
56. See, e.g., Board of Curators v. Horowitz, 435 U.S. 78, 88 (1978) ("A school is an

academic institution, not a courtroom or administrative hearing room."); Granger v. Klein,
197 F. Supp. 2d 851, 874 n.11 (E.D. Mich. 2002) (citing Paredes v. Curtis, 864 F.2d 426
(6th Cir. 1988)) (holding that the opportunity to cross-examine an accuser is not part of
the due process requirement in the academic setting)).

57. U.S. DEP'T OF EDUC., OFFICE FOR CIVIL RIGHTS, DEAR COLLEAGUE LETTER: SEXUAL

VIOLENCE 1 (2011), http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104
.pdf [hereinafter "DEAR COLLFAGUE" LETTER] (addressing sexual violence as a form of sex-
ual harassment under Title IX). While the "Dear Colleague" Letter authoritatively repre-
sents OCR enforcement policy, whether the OCR's position would withstand judicial
review is an open question.

58. Id. at 1-14.
59. Id. at 14-18.
60. Id. at 6 (explaining that schools must adopt and publish grievance procedures

providing for prompt and equitable resolution of sex discrimination complaints). Al-
though, the grievance procedures do not need to be separate from other administrative
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orientation programs for new students, faculty, and staff.6 ' Likewise,
other persons who have a higher likelihood of coming into contact
with sexual assault victims and perpetrators-campus law enforce-
ment, coaches, student athletes, and residence hall assistants-should
receive sexual assault training.62 All of the implemented orientation
programs and training should educate attendees on the school's defi-
nition of sexual assault, encourage reporting, explain the school's sex-
ual assault policies, and explain the potential consequences of sexual
assault.63

Furthermore, the "Dear Colleague" Letter directed schools to fol-
low certain procedures when investigating and adjudicating allega-
tions of sexual violence.64 In regard to disciplinary proceedings, the
letter directed schools to use a "preponderance of the evidence" stan-
dard.65 Although some have criticized the preponderance of the evi-
dence standard for being too low when determining a claim of sexual
violence on campus,66 others maintain that the standard is appropri-
ate for determinations at the campus level.67 Recent California legisla-
tion included the preponderance of the evidence standard and

disciplinary procedures. Id. at 8. Also, to be proactive, schools should also publish a notice
of nondiscrimination. Id. at 6-7.

61. "DEAR COLLEAGUE" LETTER, supra note 57, at 6, 14.

62. Id. at 14.

63. Id. at 14-15.

64. Id. at 8-14.

65. Id. at 11.
66. Barclay Sutton Hendrix, Note, A Feather on One Side, A Brick on the Other Tilting the

Scale Against Males Accused of Sexual Assault in Campus Disciplinary Proceedings, 47 GA. L. R-v.
591, 610-20 (2013) (arguing that: the steps taken by the OCR violate the procedural due
process rights of accused students because the preponderance of the evidence standard is
too low; discouraging schools from allowing accused students to cross-examine their accus-
ers does not comport with basic fairness; and allowing an accuser to appeal borders on a
"double jeopardy" violation).

67. Chmielewski, supra note 14, at 164-65 (defending the use of the preponderance
of the evidence standard in school adjudications for sexual assault based on, among other
things, the nature of the proceeding and the standard's equal consideration of the rights
of complainants and respondents); Lavinia M. Weizel, The Process that is Due: Preponderance
of the Evidence as the Standard of Proof for University Adjudications of Student-on-Student Sexual
Assault Complaints, 53 B.C. L. REv. 1613, 1629-30 (2012) (arguing that the preponderance
of the evidence standard is sufficient to ensure due process for students who have been
accused of sexual violence); Matthew R. Triplett, Sexual Assault on College Campuses: Seeking
the Appropriate Balance Between Due Process and Victim Protection, 62 DUKE L.J. 487, 516-19
(2012) (concluding that a preponderance of the evidence standard is appropriate under a
Matthews v. Eldridge analysis).
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proscribed that the standard be used in campus disciplinary proceed-
ings when adjudicating allegations of sexual misconduct.68

Most recently, in April 2014, the OCR issued a question and an-
swer document to provide additional guidance to federally funded ed-
ucational institutions. This document further clarified the legal
requirements under Title IX, the OCR's 2001 revised Guidance Docu-
ment, and the OCR's 2011 "Dear Colleague" Letter.69

C. Required Reporting under the Clery Act

Also relevant to the issue of sexual assault on college campuses is
the Clery Act, formerly known as the Crime Awareness and Campus
Security Act.70 The Clery Act requires colleges and universities to dis-
close information about crime on and around their campuses.7' The
Clery Act applies to most public and private higher education institu-
tions because it is tied to federal student financial aid programs.72 In
1992, Congress amended the Clery Act by adding the Campus Sexual
Assault Victims' Bill of Rights.7 3 The amendments require colleges
and universities to afford certain rights to victims of sexual violence.74

Congress then amended the law again in 1998 to broaden the report-
ing requirements and renamed the law the Jeanne Clery Disclosure of

68. CAL. EDuc. CODE § 67386(a) (3) (West 2014) ("A policy that the standard used in
determining whether the elements of the complaint against the accused have been demon-
strated is the preponderance of the evidence.").

69. U.S. DEP'T OF EDUC., OFFICE FOR CIVIL RIGHTS, QUESTIONS AND ANSWERS ON TITLE

IX AND SEXUAL VIOLENCE (Apr. 2014), http://www2.ed.gov/about/offices/list/ocr/docs/
qa-201404-title-ix.pdf.

70. After the rape and murder ofJeanne Clery, a nineteen-year-old student at Lehigh
University, Congress passed the Crime Awareness and Campus Security Act in 1990. Our
History, CLERY CTR., http://clerycenter.org/our-history (last visited Nov. 2, 2015).

71. Student Right-to-Know and Campus Security Act, Pub. L. No. 101-542, 204 Stat.
2381 (1990) (codified as amended at 20 U.S.C. § 1092(f) (2012)), available at http://www
.gpo.gov/fdsys/pkg/STATUTE-104/pdf/STATUTE-104-Pg2381.pdf.

72. See 20 U.S.C. § 1092(f) (8) (2012) (explaining that schools receiving federal fund-
ing are required to comply with the Clery Act); Summary of the jeanne Clery Act, CLERY CTR.,
http://clerycenter.org/summary-jeanne-clery-act (last visited May 25, 2015) [hereinafter
Clery Act Summary]. The Clery Act, however, does not require primary and secondary
schools to disclose allegations of sexual assault.

73. Higher Education Amendments of 1992, Pub. L. No. 102-325, § 486(c) (2), 106
Stat. 448, 621-23 (1992).

74. Id.; The Clery Act in Detail, KNowYouRIX.com, http://knowyourix.org/clery-act/

the-clery-act-in-detail/ (last visited Mar. 29, 2015) (explaining the basic rights and report
requirements included in the Act after the amendments). Among other things, under the
Bill of Rights, schools must: (1) inform individuals reporting rape of their options to notify
law enforcement, (2) notify the individual reporting sexual assault of available counseling
services, and (3) give both the complainant and the accused the same opportunity to have
others present at any proceedings. 20 U.S.C. § 1092(f)(8).
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Campus Security Policy and Campus Crime Statistics Act.7 5 The U.S.
Department of Education monitors compliance with the Clery Act,76

and institutions can incur financial penalties of $35,000 per viola-
tion77 as well as suspension from federal student aid programs.7 8

The Clery Act requires higher education institutions to complete
a number of steps related to disclosure of crime information. Institu-
tions are required to create and publish an Annual Security Report
every October 1st.7" This Annual Security Report must document the
previous three years of campus crime statistics.0 It must also include
information on security policies and procedures as well as information
about the institution's policies and procedures for criminal inci-
dents.8 1 In addition, each institution must keep a public crime log
that documents each crime within two business days of the incident.8 2

Finally, colleges and universities must disclose crime statistics, includ-
ing sexual offenses for incidents that occur on campus, on public ar-
eas adjacent to or running through campus, and at certain non-
campus facilities, e.g., Greek housing.8 3 The Act, however, does not
require the reporting of off-campus sexual offenses, such as sexual
violence that occurs in a student's private apartment.4 Therefore, re-
porting required by the Clery Act provides only a glimpse into the
prevalence of sexual assault.

D. Campus Sexual Violence Elimination Act

Originally enacted in 1994, the Violence Against Women Act
("VAWA") provides federal grants to state, local, and tribal law en-

75. The Higher Education Amendments of 1998, Pub. L. No. 105-244, § 486(a), 112
Stat. 1581, 1745 (1998).

76. Clery Act Summary, supra note 72.
77. Id.
78. Id,
79. Id.
80. 20 U.S.C. § 1092(f) (1) (F) (2012); see alsoJennifer Steinhauer, White House to Press

Colleges to Do More to Combat Rape, N.Y. TIMEs (Apr. 28, 2014), http://www.nytimes.com/
2014/04/29/us/tougher-battle-on-sex-assault-on-campus-urged.html (reporting that in
2013 The Department of Education fined Yale University $165,000 for failing to disclose
four sexual offenses involving force, and Eastern Michigan University paid $350,000 in
2008 for failing to issue a campus alert after one of its students was sexually assaulted and
killed).

81. 20 U.S.C. §§ 1092(f) (1) (A), (f) (8).
82. 20 U.S.C. § 1092(f) (4).
83. 20 U.S.C. § 1092(f)(1)(F).
84. See Kristen Lombardi & Kristin Jones, Campus Sexual Assault Statistics Don't Add Up,

CTR. FOR PUB. INTEGRITY (Dec. 2, 2009, 12:01 AM), http://www.publicintegrity.org/2009/
12/02/9045/campus-sexual-assault-statistics-don-t-add.
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forcement authorities to investigate and prosecute violent crimes
against women.8 5 VAWA was reauthorized in 2000 as part of the Vic-
tims of Trafficking and Violence Protection Act and then
reauthorized again in 2005 when it created the Sexual Assault Services
Program.86 In March 2013, President Obama signed into law the Vio-
lence Against Women Reauthorization Act ("VAWA 2013"),87 which
amended the Clery Act and imposed new obligations on colleges and
universities, both public and private, under the Campus Sexual Vio-
lence Elimination Act ("Campus SaVE Act")."

In general, the obligations under the Campus SaVE Act refine
and clarify existing legal requirements and government agency en-
forcement statements. For example, the Campus SaVE Act amended
Title IX by making institutions include domestic violence, dating vio-
lence, and stalking incidents in annual crime statistics reports9 and
by requiring schools to develop plans to prevent sexual assault vio-
lence.o Furthermore, the Campus SaVE Act requires schools to edu-
cate sexual assault victims on their rights and resources91 and to
specify the procedures that are undergone after a student makes a
report of sexual assault.92

85. See, e.g., 42 U.S.C. § 379 6gg (2005) (Services, Training, Officers, and Prosecutors
Grant Program or "STOP" Grants).

86. Nat'l Network to End Domestic Violence, The Violence Against Women Act of 2005:
Summary of Provisions, NAT'L NETWORK TO END DOMESTIC VIOLENCE, http://nnedv.org/

downloads/Policy/VAWA2005FactSheet.pdf (last visited Apr. 8, 2015).
87. Violence Against Women Reauthorization Act of 2013, 42 U.S.C. § 14045(b) (3)

(2013).
88. See S. Daniel Carter, The Campus Sexual Violence Elimination Act, CLEARYACT.INFO,

http://www.cleryact.info/campus-save-act.html (last visited Oct. 27, 2015).
89. While the Clery Act requires annual reporting of statistics for various criminal

offenses, a Campus SaVE Act provision adds domestic violence, dating violence, and stalk-
ing to the categories that, if the incident was reported to a campus security authority or
local police agency, must be reported under Clery. 20 U.S.C. § 1092(f)(1)(F)(iiii) (2012).
Thus, the Campus SaVE Act took effect with respect to the Annual Security Report that
had to be issued by each institution no later than October 1, 2014.

90. Under VAWA, new students and new employees must be offered primary preven-
tion and awareness programs that promote awareness of sexual misconduct, including rape
and sexual assault. 20 U.S.C. § 1092(f) (8) (B) (i)(I). As a result, VAWA appears to be more
prescriptive than the OCR "Dear Colleague" Letter in that the letter only recommended
that institutions implement preventative education programs.

91. 20 U.S.C. § 1092(f) (8) (C).
92. 20 U.S.C. § 1092(f)(8)(A)(ii). The Clery Act required that institutions inform stu-

dents of procedures victims should follow, e.g., to whom offenses should be reported, but
the SaVE Act added that institutional policy must include information on (1) the victims'
option to notify and seek assistance from law enforcement and campus authorities, and (2)
victims' rights and institutional responsibilities regarding judicial no-contact, restraining,
and protective orders. See 20 U.S.C. § 1092(f) (8) (B) (iii); see also S. Daniel Carter, Campus
Sexual Assault Victims' Bill of Rights, http://www.cleryact.info/campus-sexual-assault-vic-
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More specifically, the Campus SaVE Act requires that programs
primarily focus on sexual misconduct prevention and awareness for all
incoming students and new employees.3 Under the Act, the preven-
tion and awareness programs must include the following information:
(1) a statement that the institution prohibits those offenses; (2) the
definition of those offenses in the applicable jurisdiction; (3) the defi-
nition of consent, with reference to sexual offenses, in the applicable
jurisdiction; (4) "safe and positive" options for bystander intervention
an individual may take to "prevent harm or intervene" in risky situa-
tions; (5) recognition of signs of abusive behavior and how to avoid
potential attacks; and (6) ongoing prevention and awareness cam-
paigns for students and faculty.94

Furthermore, in October 2014, the Department of Education
clarified the application of the legal mandates of the Campus SaVE
Act with the publication of the Final Regulations implementing the
Act, which went into effect on July 1, 2015.95 Yet, during the recent
reauthorization of the Violence Against Women Act, the Department
of Education's efforts to require all institutions of higher education to
include a federal definition of consent in their codes for student con-
duct were not successful.9 6 Therefore, under current federal law, col-

leges and universities must create their own definition of consent.

E. The Administration's Recent Efforts

The Obama Administration has taken initiative to combat the is-

sue of sexual assault by calling on campus law enforcement to play a

central role in the fight against sexual misconduct.9 7 It has also given

guidance to schools that receive federal funding on their obligations

to prevent and respond to sexual assault.9 8 In January 2014, President

tims-bill-of-rights.html (last visited Nov. 2, 2015); Lauren P. Schroeder, Comment, Cracks
in the Ivory Tower: How the Campus Sexual Violence Elimination Act Can Protect Students From
Sexual Assault, 45 Loy. U. Cm. L.J. 1195, 1227 (2014).

93. 20 U.S.C. § 1092(f)(8)(B)(i)(I)-(II).
94. Carter, supra note 88.
95. U.S. Department of Education Announces Final Rule to Help Colleges Keep Campuses Safe,

U.S. DEP'T OF EDUC. (Oct. 17, 2014), https://www.ed.gov/news/press-releases/us-depart-
ment-education-announces-final-rule-help-colleges-keep-campuses-safe.

96. Violence Against Women Act, 79 Fed. Reg. 119 (June 20, 2014) (to be codified at
34 C.F.R pt. 86), available at http://www.gpo.gov/fdsys/pkg/FR-2014-06-20/pdf/2014-
14384.pdf.

97. See Fact Sheet: Renewing the Call to End Rape and Sexual Assault, WHITE HousE, http:/
/whitehouse.gov/sites/default/files/docs/fact sheet_saevent.pdf (last visited Apr. 8,
2015) [hereinafter Fact Sheet].

98. Previous administrations have weighed in on aspects of the sexual assault epi-
demic; for example, in 1992, President George H.W. Bush signed the Federal Campus

50 [Vol. 50



THE AFFIRMATIVE CONSENT STANDARD

Obama and Vice President Biden established the White House Task
Force on Protecting Students from Sexual Assault.9 9 The Task Force
has worked to assist colleges and universities in preventing sexual as-
sault and to provide practical tools in preventing sexual violence.

The Administration unveiled a new public awareness and educa-
tion campaign: "It's On Us." 0 0 The It's On UsI'0 initiative is a critical
part of the Administration's work to improve enforcement, trans-
parency, and accountability.0 2 The campaign was launched in part-
nership with the Center for American Progress' Generation
Progress.0 3 In addition, the student body leadership from more than
250 colleges and universities,0 4 collegiate sports organizations, such
as the NCAA, and private companies that have strong ties to the col-
legiate system, are participating in the It's On Us campaign.1 0 5

In 2014, to bring more attention to sexual assault "on college
campuses, at bars, at parties, [and] even in high schools," the White
House produced a short Public Service Announcement (PSA) to ad-

Sexual Assault Victim's Bills of Rights, which amended the Clery Act. The Federal Campus
Sexual Assault Victims'Bill of Rights, CLERY CTR., http://clerycen ter.org/federal-cam pus-sex-
ual-assault-victims%E2%80%99-bill-rights (last visited Mar. 27, 2015).

99. See Fact Sheet, supra note 97.
100. Fact Sheet: Launch of the "It's On Us" Public Awareness Campaign to Help Prevent Cam-

pus Sexual Assault, WHITE HOUSE (Sept. 19, 2014), https://www.whitehouse.gov/the-press-
office/2014/09/ 19/fact-sheet-launch-it-s-us-public-awareness-campaign-help-preven t-cam-
pus- [hereinafter Press Release]

101. IT'S ON Us, http://itsonus.org/ (last visited Apr. 2, 2015); Tanya Somanader, Pres-
ident Obama Launches the "It's On Us" Campaign to End Sexual Assault on Campus, WHITE

HOUSE BLOG (Sept 19, 2014, 2:40 PM), https://www.whitehouse.gov/blog/2014/09/19/
president-obama-launches-its-us-campaign-end-sexual-assault-campus.

102. See Fact Sheet, supra note 97.
103. Id.

104. Walbert Castilo, Daniel Funke & Megan Raposa, Don't Womy, Colleges and Universi-
ties Say 'It's On Us,'USA TODAY. (Feb. 19, 2015, 1:13 PM), http://college.usatoday.com/
2015/02/19/dont-worry-colleges-and-universities-say-its-on-us/ (reporting that the Illinois
Student Senate and the Women's Resources Center at the University of Illinois at Urbana-
Champaign hosted its first It's On Us Twitter town hall event in February 2015 and report-
ing that in November 2014, the University of Georgia's SGA hosted It's On Us week, which
featured events such as self-defense classes and a resource fair); Samantha Biastre, White
House-led Initiative Comes to KU, THE KEYSTONE NEWS (Feb. 25, 2015), http://thekeys-
tonenews.com/2015/02/25/white-house-led-initiative-comes-to-ku/ (reporting that KU
implemented the White House It's On Us initiative to create awareness on the issue of
campus sexual violence); "It's On Us"Action Week Targets Sexual Assault Awareness, MSU To-
DAY (Nov. 12, 2014), http://msutoday.msu.edu/news/2014/its-on-us-action-week-targets-
sexual-assault-awareness/ (reporting that students at Michigan State University and other
students around the country raised awareness of sexual assault as part of the national It's
On Us Week of Action, which occurred November 17-21, 2014).

105. See Press Release, supra note 100.
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dress the issue of acquaintance rape.0 6 The PSA not only featured
President Obama, but it also featured some Hollywood stars, includ-
ing Seth Myers and Steve Carell.10 7 In the PSA, one actor explains that
"if she doesn't consent, or if she can't consent, it's rape."08 The PSA
also stresses the role of bystander intervention'09 and urges students
to "help her" and to "be a part of the solution."10

Later that spring, the OCR clarified the mandated responses,"'
and the White House Task Force on Sexual Assault provided addi-
tional guidance through its "Not Alone" report."2 The purpose of the
Task Force's Not Alone 3 report is to help equip student and admin-

106. 1 Is 2 Many, WHITE HOUSE, https://www.whitehouse.gov/lis2many (last visited
Sept. 13, 2015) [hereinafter PSA].

107. Gael Fashingbauer Cooper, Biden, Obama join Hollywood Stars in Anti-Rape PSA, To-
DAY (Apr. 30, 2014, 10:00 AM), http://www.today.com/entertainment/biden-obama-join-
hollywood-statts-anti-rap-psa-2D79601776; Amanda Hess, Daniel Craig, Seth Meyers and Steve
Carell Would Like You to End Rape, Please, SLATE (Apr. 30, 2014, 11:16 AM), http://www.slate
.com/blogs/xx factor/2014/04/30/obamaanti-rape-psa danielcraigstevecarell seth
meyersandbeniciodel.html. Paula Mejia, Obama Administration Launches Celebrity-Stud-

ded Campaign to End Campus Sexual Assault, NEWSWEEK (Sept. 19, 2014, 3:08 PM), http://
www.newsweek.com/obama-campaign-launches-celebrity-studded-campaign-end-sexual-as-
sault-271829 (reporting that notable public figures who appeared in a video on the cam-
paign's website, itsonus.org, include Scandal's Kerry Washington, Mad Men's Jon Hamm,
and musician Questlove, among others).

108. PSA, supra note 106.
109. Id.; see also Michael Winerip, Stepping Up to Stop Sexual Assault, N.Y. TIMES (Feb. 7,

2014), http://www.nytimes.com/2014/02/09/education/edlife/stepping-up-to-stop-sex-
ual-assault.html (reporting on bystander intervention to help prevent sexual violence on
campuses). But see Dana Bolger, It's On Us to Go Beyond 'It's On Us,' FEMINISTING (last
visited Sept. 22, 2014), http://feministing.com/2014/09/22/its-on-us-to-go-beyond-its-on-
us/ (criticizing the bystander intervention and contending that the new campaign de-
politicizes and de-genders sexual assault, portraying it as an easy-to-avoid problem solely
between individuals and making perpetrators out to be vague "someones" who do "some-
thing" to other "someones").

110. Nancy Cohen, Training Men and Women on Campus to 'Speak Up' to Prevent Rape,

NPR (Apr. 30, 2014, 3:31 AM), http://www.npr.org/2014/04/30/308058438/training-
men-and-women-on-campus-to-speak-up-to-prevent-rape.

111. See supra note 69.
112. Not Alone: The First Report of the White House Task Force to Protect Students from Sexual

Assault, NOTALONE.GOv 2 (Apr. 2014), https://www.notalone.gov/assets/report.pdf [here-
inafter Not Alone Report]; Nick Anderson & Katie Zezima, White House Issues Report on Steps to
Prevent Sexual Assaults on College Campuses, WASH. Pos-r (Apr. 29, 2014), https://www.wash-
ingtonpost.com/local/education/white-house-issues-report-on-steps-to-prevent-sexual-as-
sault-at-college-campuses/2014/04/28/Oebfle22-cflf-1 1e3-b812-Oc92213941f4_story.html.

113. The Task Force launched a dedicated website, notalone.gov, to make enforce-
ment data public and to make resources accessible to students and higher education insti-
tutions. In addition, the American College Health Association ("ACHA") developed a
"Shifting the Paradigm: Primary Prevention of Sexual Violence" toolkit to provide re-
sources about the prevention of sexual violence. Shifting the Paradigm: Primary Prevention of
Sexual Violence, Am. COLL. HEATH Assoc. 1 (2008), http://www.acha.org/sexualviolence/
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istrative bodies to more effectively tackle the issue of sexual violence
on campus. "4 The report includes best practices, steps, and recom-
mendations in four main areas: "(1) identifying the scope of the prob-
lem through campus climate surveys; (2) preventing campus sexual
assault and engaging men; (3) helping schools respond effectively
when a student is assaulted; [and] (4) improving, and making more
transparent, the federal government's enforcement efforts."" 5

The Not Alone report stressed the importance of consent by de-
claring, once again, "if she doesn't consent-or can't consent, it's a
crime."' 16The Administration also developed a Checklist for Sexual
Misconduct Policies, and one recommendation is to clearly define all
prohibited conduct as well as consent itself.' 17The checklist explains
that consent must be affirmative, i.e., "voluntary agreement to engage
in sexual activity," and "silence or absence of resistance does not imply
consent."' 18 As a result of this recommendation to define consent in
campus sexual misconduct policies, many schools have developed af-
firmative consent provisions governing students' conduct.

F. Proposed Campus Accountablity and Safety Act

While the above legislation and administrative action illustrate
how the issue of sexual assault has been addressed, additional steps
are being taken to further the cause. In July 2014, Senator Claire Mc-
Caskill and bipartisan cosponsors introduced the Campus Accounta-
bility and Safety Act ("CASAct"),119 and the bill was reintroduced in
February 2015.120 This bill represents another proactive step to ad-
dress campus sexual assault and would provide even more accounta-

docs/ACHA _PSV_toolkit.pdf. The emphasis of this toolkit is "to encourage prevention ac-
tivities that take place before sexual violence has occurred and which create social change
and shift the norms regarding sexual violence." Id. at 3.

114. See Not Alone Report, supra note 112.
115. See Press Release, supra note 100.
116. Not Alone Report, supra note 112, at 2, 10.
117. Checklist for Campus Sexual Misconduct Policies, NOTALONE.GOV, 1, 4 (2008), https://

www.notalone.gov/assets/checklist-for-campus-sexual-misconduct-policies.pdf.
118. Id. at 4-5.
119. S. 2692, 113th Cong. (2014); Senator Claire McCaskill, The Bipartisan Campus Ac-

countability and Safety Act, MCCASKILL.SENATE.GOV (July 30, 2014), http://www.mccaskill.sen
ate.gov/imo/media/doc/CampusAccountabilityAndSafetyAct.pdf (addressing the stan-
dards of conduct and definitions of rape and sexual assault); Jennifer Steinhauer, Senators
Offer Bill to Curb Campus Sexual Assault, N.Y. TIMEs (July 30, 2014), http://www.nytimes.com
/2014/07/31/us/college-sexual-assault-bill-in-senate.html? r='0; Lombardi, supra note 6, at
2.

120. S. 590, 114th Cong. (2015).
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bility and transparency from higher education institutions.'2 ' Among
other reforms, CASAct would: (1) require higher education institu-
tions that receive federal financial assistance to designate confidential
advisors to coordinate services for victims of sexual violence; (2) re-
quire training for campus personnel involved in sexual assault ser-
vices; (3) require a standardized, online, annual survey of students
regarding their experiences with sexual violence and harassment;'22

and (4) require the disclosure of additional information with respect
to sex offences.123 Other key provisions of the legislation require
more fairness in the campus disciplinary process, require higher edu-
cation institutions to enter into a memorandum of understanding
with local law enforcement agencies, and impose new penalties for
Title IX and Clery Act violations.'2 4 This proposed legislation ensures
that the issue of sexual assault remains on the national radar.

II. The "Yes Means Yes" Affirmative Consent Standard

As previously mentioned, the White House's Checklist for Sexual
Misconduct Policies recommended that colleges and universities ex-
pressly define affirmative consent.125 The affirmative consent defini-
tion should explain that the participants must have a "voluntary
agreement to engage in sexual activity" and that "silence or absence of
resistance does not imply consent."26 The concept of affirmative con-
sent, however, has been around for decades; for example, the Cana-

121. See Expanded Bipartisan Coalition Introduces Legislation to Prevent Sexual Assaults on

College and University Campuses, Protect Students & Create Real Accountability, GILLI

BRAND.SENATE.GOV (Feb. 26, 2015), http://www.gillibrand.senate.gov/newsroom/press/

release/expanded-bipartisan-coalition-introduces-legislation-to-prevent-sexual-assaults-on-
college-and-university-campuses-protect-students-and-create-real-accountability-; see also
Mary Beth Marklein, Bill Aims to Crack Down on Campus Sexual Assault, USA TODAY (July 30,
2014, 8:56 PM), http://www.usatoday.com/story/news/nation/2014/07/30/sexual-as
sault-campus-mccaskill-colleges-universities/13328939/ (discussing "a survey of a national
sample of 236 colleges and universities that found that 41% had conducted no investiga-
tions of alleged sexual assaults over the past five years, even though some of the schools
had reported sexual violence incidents during that time to the Department of Education").

122. See S. 590, supra note 120, at 8-12, 20-29.

123. See generally S. 590, supra note 120 (requiring schools to publish statistics on their
websites).

124. See id. at 2, 12-13. Non-compliance with certain requirements may result in a pen-
alty of up to one percent of the institution's operating budget Further, penalties for Clery
Act violations would increase from $35,000 per violation to $150,000. Id. at 12, 14-15.

125. Checklist for Campus Sexual Misconduct Policies, supra note 117, at 4.

126. Id. at 4-5.
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dian government adopted affirmative consent as the country's legal
standard in 1992.127

At educational institutions across the nation, the affirmative con-
sent standard shifts the burden during a campus disciplinary board's
investigation and adjudication of sexual misconduct allegations.128 In-
stead of asking a sexual assault complainant if he or she said "no"
during the sexual encounter, under an affirmative consent standard,
the questioning is directed toward the accused and becomes a matter
of whether the alleged victim actually expressed a "yes."' 2 9 Yet, this
affirmative consent standard30 is not consistent with the legal defini-
tion of rape in the United States' criminal justice system.'' In fact,

127. Jake New, The "Yes Means Yes" World, SLATE (Oct. 17, 2014, 2:06 PM), http://www
.slate.com/articles/life/inside-higher.ed/2014/10/affirmativeconsent whatwill_yes
meansyes-meanfor sex_on_collegescampuses.html; see also Tara Culp-Ressler, The Grow-
ing Revolution To Change The Way We Approach Sex, THINKPROGRESS (Oct. 10, 2014, 1:09
PM), http://thinkprogress.org/health/2014/10/10/3578502/yes-means-yes-consent/
(stating that an essay collection entitled "Yes Means Yes" in 2008 helped to popularize the
notion of affirmative consent); JEssIcA VALENTI &JACLYN FRIEDMAN, YES MEANS YES: VISIONS
oF FEMALE SEXUAL. POWER & A WORLD WITHOUT RAPE (Perseus 2008).

128. New, supra note 127.
129. Id. Questions could be, for example, "What did she do to express that she wanted

to have sex with you?" or "Did she agree to everything you two did?"
130. Martha Kempner, Teaching About Affirmative Consent in High School Is A Good Place to

Start, RH REAly CHECK (Mar. 24, 2015, 10:12 AM) http://rhrealitycheck.org/article/
2015/03/24/teaching-afirmative-consent-high-school-good-place-start/ (explaining that
the affirmative consent standard admittedly will not prevent all sexually violent scenarios
from occurring, e.g., stranger rape, sexual assault that occurs after a person says no, and
sexual assault that occurs because a person is too afraid to refuse or is coerced into saying
yes); see alsoJessica Valenti, 'Yes Means Yes'Laws Will Not Actually Reclassify All Sex at Universi-
ties as Rape, THE GUARDIAN (Oct. 7, 2014), http://www.theguardian.com/commentisfree/
2014/oct/07/yes-means-yes-sex-rape-universities; Kempner, supra note 130 ("Rape culture
is deeply ingrained in our society, and many acts of sexual assault are not about sex at all
but about violence.").

131. See Deborah Tuerkheimer, Rape One and Off Campus, 65 EMORY. L.J. 1 (2015) (dis-
cussing the disconnect between cultural norms around sex and the legal definition of rape
and concluding that the criminal justice system's treatment of a non-stranger statutory
force requirement, which is relied on in a majority of jurisdictions, is out of step with the
ongoing efforts by universities, legislators, and the White House to reform the standard for
sexual assault); Richard Klein, An Analysis of Thirty-five Years of Rape Reform: A Frustrating
Search for Fundamental Fairness, 41 AKRON L. REV. 981, 1004-11 (2008) (explaining that any
consideration of an affirmative consent standard must analyze the dynamic between that
doctrine and the concept of mens rea for the commission of the crime of rape, which is a
fundamental aspect of the criminal justice system); Michal Buchhandler-Raphael, The Fail-
ure of Consent: Re-Conceptualizing Rape as Sexual Abuse of Power, 18 MICH. J. GENDER & L. 147,
156-58 (discussing how rape law reform to a consent-based standard has failed because
most jurisdictions still do not criminalize nonconsensual sex as rape, as they require the
need to establish the complainant's lack of consent as well as the defendant's use of force
or threat); Stephen Schulhofer, Rape in the Twilight Zone: Vhen Sex is Unwanted but not Illegal
38 SUFFOLK U. L. REV. 415, 420 (2005) (explaining that in most states the force or threat
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although the Federal Bureau of Investigation changed the Uniform
Crime Report's definition of sexual assault in 2013 to include the
phrase "without the consent of the victim,"' 3 2 fewer than ten states
include non-consensual sex in the legal definition of rape.133 Despite
this lack of reconciliation between campus affirmative consent policies
and state rape law, the affirmative consent movement is continuing to
gain attention on college campuses and in state legislatures.

A. Affirmative Consent Policies on College Campuses

The affirmative consent standard extends to college disciplinary
boards that investigate allegations of sexual misconduct on campus.134

In 1991, Antioch College'35 pioneered the concept of affirmative con-
sent on college campuses when it implemented a Sexual Offense Pre-
vention Policy.' 3 6 According to this policy, a person consents by
"verbally asking and verbally giving or denying consent for all levels of
sexual behavior."'37 When the Antioch yes means yes approach was
first introduced, it was widely mocked.38 In a sketch on Saturday

requirement means that it is not necessarily illegal to have a sexual encounter without
consent).

132. Rape Addendum, FBI, http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/
2013/cime-in-the-u.s.-2013/rape-addendum/rapeaddendum-final (last visited Nov. 22,
2015) (defining sexual assault as "penetration, no matter how slight, of the vagina or anus
with any body part or object, or oral penetration by a sex organ of another person, without
the consent of the victim") (emphasis added).

133. See, e.g., CAL. PENAL CODE § 261.2 (West 2013) (defining consent as "positive coop-
eration in act or attitude pursuant to an exercise of free will"); IOWA CODE ANN. § 709.1
(2010) (stating that the elements "by force" and "against the will" are alternative rather
than cumulative requirements); WASH. REV. CODE ANN. § 9A.44.010(7) (West 2015) (defin-
ing consent as "actual words or conduct indicating [a] freely given agreement to have
sexual intercourse"); Wis. STAT. ANN. § 940.225(4) (West 2013) (defining consent as
"words or overt actions by a person who is competent to give informed consent indicating a
freely given agreement to have sexual intercourse or sexual contact"); see also Donald
Dripps, After Rape Law: Will the Turn to Consent Normalize the Prosecution of Sexual Assault?, 41

AKRON L. REV. 957, 977-79 (2008) (suggesting that there be lower degrees of sexual assault
offenses that have very small penalties).

134. See "DEAR COLLEAGUE" LETTER, supra note 57, at 5.

135. Antioch College is a small liberal arts college in Ohio. ANTIOCH COLLEGE, http://

antiochcollege.org/ (last visited March 13, 2015).
136. Arun Rath & Kristine Herman, The History Behind Sexual Consent Policies, NPR (Oct.

5, 2014), http://www.npr.org/2014/10/05/353922015/the-history-behind-sexual-consent-
policies.

137. Sexual Offense Prevention Policy (SOPP) & Title IX, ANTIocH CoLL., http://anti-
ochcollege.org/campus-life/residence-life/health-safety/sexual-offense-prevention-policy
(last visited Apr. 4, 2015).

138. Tara Culp-Ressler, The First College to Use Affirmative Consent was a Laughingstock.
Now the Tide is Turning, THINKPROGRESS (Oct. 30, 2014, 2:41 PM), http://thinkprogress
.org/health/2014/10/30/3586548/antioch-affirmative-consent/.
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Night Live ("SNL") called "Is It Date Rape?," the approach was viewed
as reducing a sexual encounter to a series of robotic yes and no ques-
tions.'3 9 In light of the current affirmative consent movement, that
critique has been renewed, as have other critiques such as the role of
alcohol in one's ability to give consent.140

Despite the critiques of the affirmative consent standard, accord-
ing to the National Center for Higher Education Risk Management,1 4 1

more than 800 colleges4 2 have adopted a policy based on a consent-
based model and have included a definition of affirmative consent in
their sexual assault policies.14 3 Furthermore, colleges and universities
have embraced efforts to educate students and others about affirma-
tive consent and sexual violence in general, whether through social

139. SNL, Is It Date Rape?, N.Y. MAG. VIDEOs, available at http://videos.nymag.com/
video/SNIs-It-Date-Rape#c=BB9NHV149LVRFTHZ&t=SNL (last visited Apr. 10, 2015)
(explaining that the sketch was a parody game show that involved participants acting out
scenarios found in the school's sexual offense policy).

140. Amanda Hess, How Drunk Is Too Drunk to Have Sex, SiATE (Feb. 11, 2015), http://
www.slate.com/articles/doublex/doublex/2015/02/drunk-sexoncampusuniversities
arestruggling.to-determine when intoxicated.htmI ("There is an ambiguous middle
ground between clear-eyed sober and passed-out drunk where one or both parties may
become too intoxicated to meaningfully consent to sex ... it's simply not always clear when
it's OK to have sex with people when you, or they, or both of you have been drinking.");
James Taranto, Drunkenness and Double Standards, WALL. ST. J. (Feb. 10, 2014), http://www
.wsj.com/articles/SBl0001424052702304558804579374844067975558 (stating that sexual
violence on college campuses is in part a problem of reckless alcohol consumption, and
when two drunk college students have a sexual encounter, the male is almost always pre-
sumed to be at fault).

141. The National Center for Higher Education Risk Management is an organization
that advises colleges on campus health and safety issues. THE NCHERM GROUr, LLC,
https://www.ncherm.org/ (last visited Mar. 23, 2015).

142. Tyler Kingkade, Colleges Are Rewriting What Consent Means to Address Sexual Assault,
HUFFINcTON POST (Sept. 1, 2014, 12:59 PM), http://www.huffingtonpost.com/2014/09/
08/college-consent-sexual-assault n-5748218.htmi (reporting that over 800 colleges and
universities have adopted an affirmative consent policy). In this regard, every Ivy League
university, except Harvard University, has adopted an affirmative consent policy. See Matt
Rocheleau, Harvard Overhauls Handling of Sexual Assault Reports, Bos-roN GLOBE (July 2,
2014), https://www.bostonglobe.com/metro/2014/07/02/harvard-overhaul-way-handes-
sexual-assault-reports/f9vQgdGeHTeg3vByODQ7jO/story.html (reporting that Harvard's
new rules governing sexual assault do not include an affirmative consent standard). The
university amended its sexual misconduct policy in July 2014, but it did not broaden the
definition of consent, as the policy merely calls sexual misconduct "unwelcome conduct of
sexual nature." Id.; see also New, supra note 127 (reporting that twenty-eight current and
former Harvard law professors said the policy could deny accused students of their due
process rights because the policy is too broad and vague).

143. New, supra note 127 ("According to the National Center for Higher Education
Risk Management, more than 800 colleges and universities now use some type of affirma-
tive consent definition in their sexual assault policies.").
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media campaigns,'4 4 bystander intervention campaigns,' 4 5 or other
prevention programming.' 4 6 Some schools are requiring prevention
programs and affirmative consent education during freshman orienta-
tion,14 7 while other schools are developing longer interventions to ed-
ucate about sexual violence and affirmative consent.'4 8  Other

144. See CONSENT Is SExy, http://www.consentissexy.net/ (last visited Mar. 18, 2015)
(referring to the "Consent is Sexy" campaign that has been launched in various places
around the world and explaining why asking for consent is not a mood killer, in order to
show that social media campaigns are one type of social norm campaigns being used by the
majority of college campuses).

145. See Bystander-Focused Prevention of Sexual Violence, NOTALONE.GOV 1 (2008), https://
www.notalone.gov/assets/bystander-summary.pdf (explaining that Green Dot and Bringing
in the Bystander are two commonly used bystander programs on college campuses). Keith
Hautala, 'Green Dot'Effective at Reducing Sexual Violence, UK NOW (Sept. 9, 2014), http://
uknow.uky.edu/print/38383 ("[A study at the University of Kentucky's Center for Re-
search on Violence Against Women] found a greater than 50 percent reduction in the self-
reported frequency of sexual violence perpetration by students at schools that received the
Green Dot training . . . [and] also found a 40 percent reduction in a self-reported fre-
quency of total violence perpetration.").

146. See Grant Programs, OFFICE OF VIOLENCE AGAINST WOMEN, U.S. DEP'T OF JUSTICE

(Apr. 8, 2015), http://wwwjustice.gov/ovw/grant-programs (referring to the Department
ofJustice's Office on Violence Against Women (OVW) as one source of funding for cam-
pus prevention programming, having funded approximately 388 projects addressing do-
mestic violence, dating violence, sexual assault, and stalking on college campuses since
1999, resulting in a contribution of more than $139 million)

147. Richard P6rez-Pefia & Kate Taylor, Fight Against Sexual Assault Holds Colleges to Ac-
count, N.Y. TIMES (May 3, 2014) (reporting that a Columbia University student agreed that
the school's former effort to educate students about affirmative consent in a fifty-minute
session during freshman orientation was inadequate, and that the school planned to in-
crease the consent education program to two hours and to add additional sessions
throughout the year).

148. See, e.g., Emanuella Grinberg, Schools Preach 'Enthusiastic' Yes in Sex Consent Educa-
tion, CNN (Sept. 29, 2014, 5:40 PM), http://www.cnn.com/2014/09/03/living/affirma-
tive-consent-school-policy/ (reporting that during one of the mandatory orientation
sessions, freshmen at the University of California-Berkeley watch a 90-minute "Bear Pact"
video, which covers the definition of sexual consent through three pillars: "knowing ex-
actly what and how much I'm agreeing to; expressing my intent to participate deciding
freely and voluntarily to participate," and some students would like to see consent educa-
tion continue beyond orientation and into classrooms and academic curricula because one
session is not sufficient to educate students); NIU Releases Violence Against Women Act Task
Force Report, NIU TODAY (Dec. 3, 2014), http://www.niutoday.info/2014/12/03/niu-re-
leases-violence-against-women-act-task-force-report/ (reporting that the Northern Illinois
University Presidential Task Force on Violence Against Women Act recommended a pre-
vention initiative to include VAWA-specific education included in a two-day orientation for
students, student completion of online education modules, and inclusion of primary pre-
vention, bystander intervention, and awareness programming in courses for student and
new employee orientation); see also Linda A. Anderson & Susan C. Whiston, Sexual Assault
Education Programs: A Meta-Analytic Examination of Their Effectiveness, 29 PSYCHOL. WOMEN Q.
374, 385 (2005) (finding that longer interventions are more effective than brief interven-
tions in altering both rape attitudes and rape-related attitudes and suggesting that the
content of the programming, type of presenter, gender of the audience, and type of audi-
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programs have also been created to promote the affirmative consent
movement, including new agreements by campus Greek organizations
to provide comprehensive information about affirmative consent ini-
tiatives.49 Of course, although these proactive steps are helping to
address the problem of campus sexual assault, institutions of higher
education should continue to be proactive. This entails reviewing and
modifying policies and procedures for handling alleged sexual mis-
conduct, and evaluating the effectiveness of the awareness and pre-
vention programming.5 0

B. Mandating the Affirmative Consent Standard

Legislation is another way to bring legitimacy to the issue of sex-
ual violence on colleges campuses.15 ' In the past year, state legisla-
tures have started taking steps to ensure that colleges and universities
adopt a yes means yes affirmative consent standard. In September
2014, California became the first state to adopt yes means yes legisla-
tion to address sexual assault on college campuses.'5 2 The law seeks to
improve how colleges and universities handle allegations of sexual vio-

ence may be associated with great program effectiveness); Abby Young-Powell, Do Students
Need Classes on Sexual Consent?, THE GUARDIAN Uune 5, 2014), http://www.theguardian
.com/education/2014/jun/05/sexual-consent-classes-for-university-students (reporting
that Cambridge University is considering making hour long sexual consent classes compul-
sory for both male and female students, in response to "swelling reports" of campus sexual
violence and misogyny).

149. See AFFIRMATIVE CONSENT, http://www.affirmativeconsent.com (last visited Mar.
29, 2015) (reporting that Greek organizations around the nation are developing awareness
and prevention programming); see also Emilee Danielson-Burke & Stephanie Erdice, Ana-
conda: I Don't Want None Unless You Got Consent Hun - Creating a Culture of Consent Enthusi-
asts, AFA ESSENTIAlS 1 (2014), http://c.ymcdn.com/sites/www.afal976.org/resource/col
lection/2E1016C2-80B5-49E2-B9BA-8C8lC4C94FCD/DanielsonErdiceOctober_2014_
COLLABORATOR.pdf (explaining that to create a "culture of consent enthusiasts," con-
sent education in the Greek community should be detailed and consistent); Schroeder,
supra note 92, at 1238 (explaining that gender-specific programming may help because
mixed-gender programs have shown uneven results in changing attitudes toward sexual
assault).

150. Schroeder, supra note 92, at 1238.
151. Valenti, supra note 130 (explaining that although some commentators may have

reservations about codifying affirmative consent into law, sexual communication has been
codified into law through the current "no means no" model in the criminaljustice system).

152. The affirmative consent standard had actually been a part of many California col-
lege campus sexual misconduct policies even prior to enactment of this legislation. See
Christine Helwick, Affirmative Consent, the New Standard, INSIDE HIGHER ED (Oct. 23, 2014),
https://www.insidehighered.com/views/2014/10/23/campuses-must-wrestle-affirmative-
consent-standard-sexual-assault-essay ("Both the University of California and the California
State University already had affirmative consent policies in place by the time the new law
was passed.").
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lence and to clarify the standards by requiring affirmative consent
during a sexual encounter.

Specifically, California Senate Bill 967 added language to section
67386 of the Education Code, 53 requiring the governing board of
each community college district, the Trustees of the California State
University, the Regents of the University of California, and the gov-
erning boards of independent postsecondary institutions to adopt pol-
icies governing sexual assault, domestic violence, dating violence, and
stalking.154 These policies must include an affirmative consent stan-
dard,'5 5 and consent must be defined as an affirmative, conscious, and
voluntary agreement to engage in sexual activity.15 6 Under this stan-
dard, each person involved in the sexual encounter is responsible for
ensuring that he or she has the affirmative consent of all others.15 7

Affirmative consent must also be ongoing and may be revoked at any
time.'15  Furthermore, the adopted affirmative consent policies may
not excuse an alleged lack of affirmative consent when "the accused's
belief in affirmative consent arose from intoxication or recklessness of
the accused."15 9 In this regard, a person should take reasonable steps
to ascertain affirmative consent under the circumstances.160

The bill's supporters praise the legislation as an important step in
preventing sexual violence on college campuses and opine that the
affirmative consent language will reduce the ambiguity that can lead
to sexual assault encounters. ' 6 However, opposition to codifying the

153. CAL. EDuc. CODE § 67386(a) (West 2014). In addition to setting forth the affirma-

tive consent standard, the law requires "the governing boards, to the extent feasible, to

enter into memoranda of understanding or other agreements or collaborative partner-

ships with on-campus and community-based organization to refer students for assistance or

make services available to them." Id. § 67386(c).

154. Id. § 67386(a).
155. Senate Bill 967 bill initially included language that "relying solely on nonverbal

communication can lead to misunderstanding." S.B. 967, 2013-14 Leg., Reg. Sess. (Ca.

2014) (introduced version), available at https://leginfo.legislature.ca.gov/faces/billNavCli
ent.xhtml?billid=201320140SB967.

156. CAL. Enuc. CODE § 67386(a) (1).
157. Id. ("It is the responsibility of each person involved in the sexual activity to ensure

that he or she has the affirmative consent of the other or others to engage in the sexual
activity. Lack of protest or resistance does not mean consent, nor does silence mean

consent.")

158. Id.
159. Id. § 67386(a) (2) (A).
160. Id. § 67386(a) (2)(B).
161. SeeJenny Kutner, Yes to 'Yes Means Yes' California's Affirmative Consent Law Is the

First Step to Eradicating Campus Sexual Assault, SALON (Sept. 29, 2014, 3:21 PM), http://www
.salon.com/2014/09/29/yesto-yesmeans-yes-californiasaffirmative consent law is
the-first stepto_cradicating-campus..sexual-assault/ (opining that the "law represents a
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affirmative consent standard exists for several reasons. Critics of the
affirmative consent legislation claim the standard constitutes a dan-
gerous overreaching into college students' bedrooms,16 2 will detract
from the spontaneity of sexual encounters,'6 3 and is simply too ambig-
uous because nonverbal communication is too hard to interpret.'6 4 In

groundbreaking change in state legislatures, which could increasingly come to be the enti-
ties that hold institutions of higher education accountable for their prevalent mishandling
of sexual assault investigations"). Moreover, feminist writers support the affirmative con-
sent standards. Amanda Hess, "No Means No" Isn't Enough: We Need Affirmative Consent Laws

to Curb Sexual Assault, SLATE (June 16, 2014, 2:13 PM), http://www.slate.com/blogs/
xxfactor/2014/06/16/affirmative consent california-weighsa billthat wouldmove_
the.sexual.html (explaining how the law improves on the old "no means no" model); see
also Nicholas J. Little, Note, From No Means No to Only Yes Means Yes: The Rational Results of
An Affirmative Consent Standard in Rape Law, 58 VAND. L. Rav. 1321, 1324 (2005) ("The
introduction of an affirmative consent standard would not only incentivize rational behav-

ior on the part of both women and men in dating situations but that such a shift in the law

would potentially shift public perceptions of women and their role in sexual
relationships.").

162. See Editorial, Sex and College Students: Should the Legislature Be in the Mix Too?, L.A.
TIMEs (May 28, 2014, 4:25 PM), http://www.latimes.com/opinion/editorials/la-ed-affirma-
tive-consent-20140525-story.html (arguing that the government should not be telling peo-
ple what they must do when it comes to sex); Matt Pearce, California's 'Yes Means Yes'Sexual
Standard Has Liberals Divided, L.A. TIMES (Oct. 26, 2014, 9:11 PM), http://www.latimes
.com/local/california/la-me-10-27-what-they-are-saying-20141027-story.html ("Consider it a
clash between those who believe the law is too instructive and those who believe intrusive-
ness is the entire point.").

163. See Tad Cronn, California Proposes a License to Breed, POLITICAL OUTCAST (June 5,
2014), http://politicaloutcast.com/2014/06/california-proposes-license-breed/ (criticiz-
ing the California bill on the basis that affirmative consent rules will detract from the spon-
taneity of sexual encounters); Cathy Young, California's Absurd Intervention Over Dorm Room

Sex, REASON.COM (June 22, 2014), http://reason.com/archives/2014/06/22/californias-ab-
surd-intervention-over-dor (arguing that it would be difficult for anyone to feel sexy when
applying the affirmative consent requirement); Shikha Dalmia, California's Sexual Consent
Law Will Ruin Good Sex for Women, REASON.COM (Oct. 7, 2014), http://reason.com/
archives/2014/10/07/ruining-sex-in-california (reasoning that "[t] he obvious problem
with the law . .. is that it assumes that sexual assault, already a crime under multiple laws, is
the result of miscommunication . . . [b]ut the fact is: Most assaulters know exactly what
they are doing").

164. See Emma Wolf, Does California College Rape Bill Go Too Far in Regulating Sex?, DAIY
BEAs- (June 23, 2014), http://www.thedailybeast.com/articles/2014/06/23/does-califor-
nia-s-college-rape-bill-go-too-far-in-regulating-sex.html (questioning whether person can in-
terpret "affirmative consent" signals during stages of a sexual encounter); Steven Nelson,
California 'Yes Means Yes'Law Worries Skeptics, U.S. NEWS (Sept. 29, 2014, 5:54 PM), http://
www.usnews.com/news/articles/2014/09/29/california-yes-means-yes-law-worries-skeptics
(reporting a concern because the law does not specify how nonverbal consent could be
communicated and that the consent requirement could apply to kissing or other behaviors
legislators did not have in mind); Cathy Young, Campus Rape: The Problem with 'Yes Means
Yes,'TIME (Aug. 29, 2014) (arguing the bill is unlikely to deter sexual violence on campuses
and "its effect will be to codify vague and capricious rules governing student conduct, to
shift the burden of proof to (usually male) students accused of sexual offenses; and to
create a disturbing precedent for government regulation of consensual sex"; and "nonver-
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addition, some critics argue that male students may start preemptively
accusing women of sexual assault'65 and that ultimately the affirmative
consent standard is a misguided policy that adds to the infringement
on male students' civil rights.' 66 Advocates of the affirmative consent
standard dismiss these critiques and claim that the policy does not
necessarily change the way most people already interact with each
other.' 67 Additionally, advocates believe it equalizes women and men
because their sexual encounters should be based on mutual desire
and enthusiasm.i68

Admittedly, the circumstances that qualify as sexual assault may
be hard to identify, but fundamentally, the affirmative consent stan-
dard encourages those in a sexual encounter to simply express their
consent. As a result, the burden in campus disciplinary proceedings
shifts to the accused to articulate how he or she obtained consent
from the other person.'69

Furthermore, under California's affirmative consent law, the gov-
erning boards must implement comprehensive prevention and out-
reach programs addressing sexual assault, domestic violence, dating
violence, and stalking.170 Institutions must include outreach efforts
during every incoming student's orientation and must generally make

bal affirmative consent leaves campus tribunals in the position of trying to answer murky
and confusing questions" and therefore, they are likely to treat only verbal consent as suffi-
cient proof of affirmative consent).

165. See Ashe Schow, 'Yes Means Yes' Laws Also Hurt Women, WASH. EXAM'R (Oct. 16,
2014, 10:33 AM), http://www.washingtonexaminer.com/yes-means-yes-laws-also-hurt-wo-
men/article/2554871 ("Proponents of the law, such as Vox's Ezra Klein, note that it is
simply a rare scenario for an innocent man to be falsely accused, but believe such cases are
'necessary' for the law to ultimately work."); Ezra Klein, 'Yes Means Yes'is a Terrible Law, and
I Completely Support It, Vox (Oct. 13, 2014, 10:30 AM), http://www.vox.com/2014/10/13/
6966847/yes-means-yes-is-a-terrible-bill-and-i-completely-support-it ("The Yes Means Yes law
is a necessarily extreme solution to an extreme problem. Its overreach is precisely its
value.").

166. See Emily Yoffe, The College Rape Overcorrection, SlATE (Dec. 7, 2014, 11:53 PM),
http://www.slate.com/articles/double x/doublex/2014/12/collegerape-campus-sexual
_assaultis_a_serious..problem-but the efforts.html (positing that the efforts to protect
women from sexual violence on college campuses have led to misguided policies that in-
fringe on male students' civil rights and concluding that affirmative consent policies
should be struck); Calvin Wolf, Op-Ed, Why California's 'Yes Means Yes'Law Is a No-No, DIGI-
TALJ. (Aug. 29, 2014), http://www.digitaljournal.com/news/politics/op-ed-why-california-
s-yes-means-yes-law-is-a-no-no/article/400252 ("'Yes means yes' swings the pendulum too
far against young men and subjects them to excessive liability in stereotypical college
hookups.").

167. See supra note 162.
168. See Culp-Ressler, supra note 127.
169. See New, supra note 127.
170. CAL. EDuc. CoDE § 67386(d) (West 2014).
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students aware of the institution's sexual misconduct policies, includ-
ing the affirmative consent standard.'7' Thus, this component of the
law ensures that students will be educated about the affirmative con-
sent standard.

Following California's lead, other states have begun addressing
sexual assault by mandating the affirmative consent standard. In early
2015, New York Governor Andrew Cuomo announced that the sixty-
four campuses of the State University of New York will mandate an
affirmative consent policy in the same way California does.'72 In July,
he signed legislation that requires a uniform definition of consent for
all of New York's public and private colleges.'7 3 Recently, a number of
other states'74 have proposed legislation addressing the affirmative
consent standard, including: Arizona, 75 Connecticut,76 Hawaii,'77

171. Id. § 67386(d)-(e).
172. Amanda Marcotte, Andrew Cuomo Proposes Affirmative Consent for New York Universi-

ties, SArE (Jan. 19, 2015, 9:11 PM), http://www.slate.com/blogs/xx-factor/2015/01/19/
affirmative consent in-new.york-gov andrew cuomo.proposesjlegislation.html.

173. See S.B. 5965, 2015-2016 Leg., Reg. Sess. (N.Y. 2015), available at http://open.ny
senate.gov/legislation/bill/S5965-2015.

174. Some cities have even taken steps to require an affirmative consent standard. For
example, Mayor Emanuel in Chicago, Illinois, previously announced an initiative to codify
affirmative consent standards in city schools, although the ordinance ultimately failed to
pass. Chicago, Ill., Ordinance to Amend Municipal Code Chapters 2-120 and 2-160 Regard-
ing Sexual Assault Victims' Bill of Rights (Oct. 8, 2014), available at https://chicago.legistar
.com/LegislationDetail.aspx?ID=1939413&GUID=DCC537F5-5DBC-405A-BIBO-3DFD IOEA
67B5&Options=Advanced&Search=; Rachel Comidas, Mayor Proposes 'Bill of Rights'For Col-
lege Sex Assault Victims, REDEYE (Oct. 9, 2014, 2:33 PM), http://www.redeyechicago.com/
news/local/redee-ordinance-would-be-college-sex-assault-bill-of-rights-20141009-story
.html (reporting that the city's proposed Bill of Rights would codify an affirmative consent
model for local colleges); Councilwoman: 'Yes Means Yes'for Philly Colleges, CBS PHILLY (Dec.
11 2014, 3:08 PM), http://philadelphia.cbslocal.com/2014/12/11/councilwoman-yes-
means-yes-for-philly-colleges/ (reporting that Councilwoman Blondell Reynolds Brown
wants the city's colleges to adopt a "yes means yes" affirmative consent standard).

175. H.B. 2474, 52nd Leg., Reg. Sess. (Ariz. 2015); see also Ashe Schow, 'Yes Means Yes'
Law Could be Coming to Arizona, WASH. ExAM'R (Jan. 22, 2015, 12:59 PM), http://www.wash-
ingtonexaminer.com/yes-means-yes-law-could-be-coming-to-arizona/article/2559096.

176. S.B. 636, 2015 Leg., Reg. Sess. (Conn. 2015) (establishing affirmative consent as
the threshold in sexual assault and intimate partner violence cases); see also "Yes Means Yes"
Bill Proposed for State's Colleges, WrNH.COM (Feb. 3, 2015, 11:59 AM), http://wtnh.com/
2015/02/03/yes-means-yes-bill-proposed-for-states-colleges/; Stephanie Addenbrooke &
Noah Daponte-Smith, Legislators Push Affirmative Consent Policy, YALE DAILY NEWS (Feb. 4,
2015), http://yaledailynews.com/blog/2015/02/04/legislators-push-affirmative-consent-
policy/.

177. H.B. 451, 28th Leg., Reg. Sess. (Haw. 2015) (requiring the University of Hawaii to
establish and enforce an affirmative consent standard for all policies and protocols relating
to sexual assault, domestic violence, dating violence, and stalking as a condition of receiv-
ing state funds). Although H.B. 451 is still pending, the recent passage of another bill, S.B.
387, showed some progress on Hawaii's part with the affirmative consent movement Sen-
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Iowa,'7 8  Kansas,"'7  Maryland,o8 0  Minnesota,18  Missouri,182  New
Jersey,8 3 North Carolina,'8 4 and West Virginia.' 85 Therefore, it is ap-
parent that state legislatures are increasingly attempting to require
colleges and universities to adopt an affirmative consent standard.

M. High School Education on Affirmative Consent

The action taken by legislators, the Obama Administration, and
colleges and universities in regard to the affirmative consent standard
reinforces the importance of preventing sexual assault. Most efforts,
however, have focused on awareness and prevention at the college
level.'8 6 To establish effective prevention of sexual violence, educators
should ensure that discussions about healthy relationships and affirm-

ative consent are occurring before students attend freshmen orienta-
tion.1 87 One proactive step in helping to establish boundaries of
acceptable sexual behavior is to start education about affirmative con-
sent during high school.'88

ate Bill 387 "[e]stablishes an affirmative consent task force to review and made recommen-
dations on the University of Hawaii's executive policy on domestic violence, sexual assault,
and stalking." S.B. 387, 28th Leg., Reg. Sess. (Haw. 2015).

178. S. File 79, 86th Gen. Assemb., Reg. Sess. (Iowa 2015); H. File 390, 86th Gen. As-
semb., Reg. Sess. (Iowa 2015).

179. H.B. 2266, 2015-2016 Leg., Reg. Sess. (Kan. 2015).

180. H.B. 138, 2015 Leg., Reg. Sess. (Md. 2015); H.B. 667, 2015 Leg., Reg. Sess. (Md.
2015); H.B. 839, 2015 Leg., Reg. Sess. (Md. 2015).

181. H. File 1689, 89th Leg., Reg. Sess. (Minn. 2015).

182. H.B. 412, 98th Gen. Assemb., Reg. Sess. (Mo. 2015) (requiring the governing
boards of institutions of higher education to adopt policies concerning sexual assault, do-
mestic violence, dating violence, and stalking in order to receive state funds for student

aid).
183. S.B. 2478, 216th Leg., Reg. Sess. (N.J. 2015); Assemb. B. 3947, 216th Leg., Reg.

Sess. (N.J. 2015); Zach Noble, New Jersey Could Be the Next State to Enforce a 'Yes Means Yes'

Sexual Consent Standard on Colleges, THE BIAZE (Nov. 23, 2014, 3:00 PM), http://www
.theblaze.com/stories/2014/11/23/new-jersey-could-be-the-next-state-to-enforce-a-yes-
means-yes-sexual-consent-standard-on-colleges/.

184. S.B. 474, 2015 Leg., Reg. Sess. (N.C. 2015).

185. H.B. 2690, 82nd Leg., Reg. Sess. (W. Va. 2015) (requiring state institutions of

higher education and certain other postsecondary schools or training facilities to adopt

policies and procedures relating to campus sexual violence, domestic violence, dating vio-

lence, and stalking).

186. See supra Part II.

187. While all high school students will not attend college, arguably all students should

receive education on the affirmative consent standard as well as the jurisdiction's rape law.

188. While arguably age-appropriate education could begin before high school, this
Article is limited to the discussion of requiring affirmative consent education during high

school.
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There are logical, compelling reasons to make instruction on the
affirmative consent standard a part of the high school curriculum. Ti-
de IX applies to all educational institutions that receive federal
funds,'89 so either state governments or the federal government
should consider requiring school districts to take additional steps to
prevent sexual harassment.o90 The White House Task Force that is-
sued the college guidelines in 2014 is now considering how those rec-
ommendations apply to elementary and secondary schools.'9 '
Moreover, the concern about Title IX complaints being filed should
"force" primary and secondary schools to consider how they are han-
dling sexual assault education and protocol.192 In addition, statistical
evidence illustrates that young people start engaging in sexual activity
before attending college;193 therefore, their understanding of accept-
able sexual behavior premised on affirmative consent is vital to pro-
moting healthy relationships and preventing sexual violence on
college campuses.'9 4

Finally, the large majority of states already have a curriculum
framework that supports the addition of instruction on the affirmative
consent standard,9 5 and one state has recently passed legislation to

189. 20 U.S.C. § 1681 (2012); see also Tierney Sneed, High Schools and Middle Schools Are
Failing Victims of Sexual Assault, U.S. NEWS (Mar. 5, 2015, 12:01 AM), http://www.usnews
.com/news/articles/2015/03/05/high-schools-and-middle-schools-are-failing-victims-of-
sexual-assault (reporting that public primary and secondary schools are covered under Ti-
te IX, but many parents and even some school administrators are unaware that it applies.).

190. See Sneed, supra note 189 (reporting that the Department of Education's Office
for Civil Rights has thirty-three sexual violence investigations open in thirty-two school dis-
tricts); see also Hill v. Cundiff, 797 F.3d 948 (11th Cir. 2015) (reversing in part due to fact
issues that precluded summary judgment on plaintiffs Title IX claim as well as three of
plaintiffs § 1983 equal protection claims). This case involves a fourteen-year-old girl who
was raped by a fifteen-year-old boy in the bathroom staff at school; plaintiff alleges that the
defendants did not properly respond to a long pattern of sexual harassment by a male
student). Id. at 955-62.

191. Not Alone Report, supra note 112, at 20 (explaining the Task Force is working to
identify how its recommendations apply to K-12 schools); see also Davis v. Monroe Cnty Bd.
Of Educ., 526 U.S. 629, 649 (1999) (explaining that what constitutes a reasonable response
in a primary or secondary school may not be the same as in a college setting).

192. Sneed, supra note 189 (reporting that unlike the college environment, mandatory
reporting laws require K-12 teachers and administrators to report to police any sexual
allegations).

193. See infra Part III.A.

194. See Quinn Cummings, The Most Game-Changing Part of the 'Affirmative Consent'Law,

TIME (Oct. 1, 2014) (positing that the standard, "lack of protest or resistance does not
mean consent, nor does silence mean consent," should be a part of the conversation at the
high school freshmen level); Kempner, supra note 130.

195. See infra Part III.B.
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require such education.'9 6 Including instruction on affirmative con-
sent during high school is a logical step toward preventing sexual as-
sault on college campuses. Thus, further legislation may be necessary
to guarantee that high schools implement educational programs that
include instruction on affirmative consent.

A. Sexual Activity and Harassment Before College

The problem of sexual violence is not isolated to college cam-
puses. As explained below, research shows that today's youth is en-
gaged in sexual activity, and unfortunately, sexual violence also occurs
at younger ages. Thus, while some opponents think that sexual assault
and affirmative consent are not appropriate topics for high school stu-
dents,'9 7 they should not ignore the reality of the sexual conduct stu-
dents are engaged in during high school.

First, a person's approach to relationships and sexual behavior is
typically established by the time he or she starts college.'>8 A recent
survey by the Division of Violence Prevention in the Centers for Dis-
ease Control and Prevention ("CDC") indicates that more than forty-
six percent of all high school students say they have had sex.199 Fur-
thermore, fifteen percent of high school students have had sex with
four or more partners during their lifetime.200

Second, research shows that sexual harassment starts occurring at
a young age, and data has revealed a correlation between early sexual

196. S.B. 695, 2015-2016 Leg., Reg. Sess. (Cal. 2015).
197. States that take an "abstinence only" approach to sex education can still address

sexual assault and the affirmative consent standard in the context of health education,
teen dating, personal responsibility programming, or other awareness and prevention pro-
gramming. See infra Part III.B. Moreover, there is no evidence to date that abstinence-only-
until-marriage education delays teen sexual activity. See Heather Boonstra, Sex Education:
Another Big Step Forward-and a Step Back, THE GU-rMACHER POLICY REVIEW, 13(2):27-28
(2010), https://www.guttmacher.org/pubs/gpr/13/2/gprl30227.html.

198. Paul R. Abramson & Leif Dautch, Op-Ed, Waiting Until College to Teach About Affirm-
ative Consent Is Too Late, L.A. TIMEs, (Nov. 23, 2014, 4:00 PM) ("With dating and sexual
activity increasingly starting in junior high or high school, ameliorative measures at the
college level might come years too late."); see also Lisa T. McElroy, Sex on the Brain: Adoles-
cent Psychosocial Science and Sanctions for Risky Sex, 34 N.Y.U. Rxv. L. & Soc. CHANcE 708, 716
(2011) (explaining that "sexual activity in adolescence has become normal behavior, and
adolescents tend to make decisions about whether to engage in intercourse-at least first
intercourse-based on their personal attitudes and peer norms regarding sex or
abstinence").

199. Laura Kann et al., Youth Risk Behavior Surveillance-United States, 2013, 63 MMWR
SURVEILLANCE STUDIES 1 (2014), http://www.cdc.gov/mmwr/pdf/ss/ss6304.pdf [hereinaf-
ter CDC Survey].

200. CDC Survey, supra note 199.
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experiences and teen dating violence and abuse.201 In a nationwide
survey of students in grades eight through eleven, eighty-one percent
reported experiencing sexual harassment during their school lives.202

In another recent survey of students in grades seven through twelve,
nearly half stated that they experienced some form of sexual harass-
ment during the 2010-2011 school year.2 0 3 In addition, a CDC study
revealed that "nearly one in ten young adultS204 [have admitted] to
committing some type of sexual violence, ranging from unwanted
touching or kissing to rape."205 The Justice Department also found
that nearly twenty percent of girls between the ages of fourteen and
seventeen have been victims of sexual assault or attempted sexual as-
sault,206 and that forty-two percent of all female rape victims were first
assaulted before they turned eighteen.207 Most recently, a study pub-
lished in The Journal of the American Medical Association ("JAMA")
Pediatric revealed that around six percent of girls and three percent
of boys reported experiencing both physical and sexual dating vio-
lence in the last twelve months.208 Taken together, this statistical evi-
dence shows that the sexual assault problem starts before young
people reach the college age.

201. Tween and Teen Dating Violence and Abuse Study, TRU 1 (2008), available at http://
www.loveisrespect.org/wp-content/uploads/2008/07/tru-tween-teen-study-feb-081.pdf.

202. Hostile Hallways: Bullying, Teasing, and Sexual Harassment in Schoo AAUW Enuc.
FoUND. 1, 4 (2001), http://history.aauw.org/files/2013/01/hostilehallways.pdf.

203. Catherine Hill & Holly Kearl, Crossing the Line: Sexual Harassment at School, AAUW
1, 2 (2011), http://www.aauw.org/files/2013/02/Crossing-the-Line-Sexual-Harassment-at-
School.pdf.

204. Kelsey Sheehy, Teen Sexual Assaults Highlight Need for Prevention Programs, U.S. News
(Oct. 21, 2013, 8:00 AM), http://www.usnews.com/education/blogs/high-school-notes/
2013/10/21 /teen-sexual-assaults-highlight-need-for-prevention-programs; Michele L.
Ybarra & Kimberly J. Mitchell, Prevalence Rates of Male and Female Sexual Violence Perpetrators

in a National Sample of Adolescents, 167 JAMA PEDIATRICS 1125, 1127 (2013), available at
http://archpedijamanetwork.com/article.aspx?articleid=1748355#Methods.

205. CDC Survey, supra note 199. And, while federally funded colleges are required to
report sexual assault statistics under the Clery Act, there is no data collection requirement
for high schools.

206. Sneed, supra note 189.

207. Sexual Violence: Facts at a Glance, CDC (2012), available at http://www.cdc.gov/vi-
olenceprevention/pdf/sv-datasheet-a.pdf.

208. Kevin Vagi et al., Teen Dating Violence (Physical and Sexual) Among U.S. High School
Students: Findings From the 2013 National Youth Risk Behavior Survey, 169 JAMA Pediatrics 474
(May 2015), available at http://archpedijamanetwork.com/article.aspx?articleid=2173573
(indicating that 20.9% of female students and 10.4% of males students reported experienc-
ing some form of teen dating violence during the twelve months before the survey); see also
Sheehy, supra note 204 (reporting that offenders started young, with most first committing
an act of sexual violence at age sixteen).
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Furthermore, "[s] exual violence can have a negative impact on
young people's lives moving forward, which further reinforces the
idea that we do need to address the issue [of sexual assault] early
on."209 In fact, research shows that young students who reported both
physical and sexual violence were more likely to engage in risky behav-
ior, such as drug use, alcohol abuse, and risky sexual behaviors.210

These students are also more likely to exhibit depressive symptoms
and to report suicidal thoughts.211 Thus, an appropriate course of ac-
tion is to require education about sexual assault during high school,
including education about the affirmative consent standard. This edu-
cation will ensure that high school students will more fully understand
acceptable sexual behavior. Furthermore, it may also increase the rate
of reporting because early education can empower victims to report
the sexual violence.212

B. Implementing Affirmative Consent Education

Many states already have a framework in place to implement af-
firmative consent education in the high school curriculum.213 Accord-
ingly, to have more comprehensive education, all secondary high
schools should include mandatory education about the affirmative
consent standard. This education can be included in either existing
health curriculum or sex education curriculum that is set out in the
state's Education Code, or in other awareness and prevention
programming.

Sex education "is the process of acquiring information and form-
ing attitudes and beliefs about sex, sexual identity, relationships and
intimacy" and "is also about developing young people's skills so that
they make informed choices about their behaviour . ."214 As of No-
vember 1, 2015, twenty-two states and the District of Columbia require
public schools to teach some form of sex education.215 Indeed, public

209. Kempner, supra note 130.
210. Vagi, supra note 208.
211. Kempner, supra note 130.
212. Abramson & Dautch, supra note 198.
213. Cf Sneed, supra note 189 (explaining that the primary and secondary education

system is decentralized, meaning that preventative education measures and protocols vary
state to state and school district by school district).

214. AvERT, http://www.avert.org/sex-education-works.htm (last visited Mar. 29,
2015).

215. State Policies on Sex Education in Schools, GIYrrMACHER INSTITUTE 1 (2015), http://

www.guttmacher.org/statecenter/spibs/spib_- SE.pdf [hereinafter State Policies]. The issue
of sex education, however, is often a point of contention for conservatives, who continue to
push for abstinence-only education, despite evidence that indicates its ineffectiveness. See
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opinion polls consistently show that more than eighty percent of
Americans support teaching comprehensive sex education in junior
high and high schools.2 16 Most school districts do, however, allow par-
ents to opt their children out of sex education curriculum. 217

Similarly, many states recommend or require students to receive
health education.218 In addition, in some states prevention initiatives
for teen dating violence include early education about safe dating
practices.219 At least fourteen states have laws that encourage or re-
quire school boards to develop curriculum on teen dating violence.220

Thus, another option for states is to require affirmative consent edu-
cation as part of health education or as part of programming about
safe teen dating practices.221

Kohler et al., Abstinence-Only and Comprehensive Sex Education and the Initiation of SexualActiv-

ity and Teen Pregnancy, 42 J. OF ADOLESCENT HEALTH 344, 344-351 (2008) (determining the
impact of sexuality education on youth sexual risk-taking for young people ages fifteen to
nineteen and finding that teens who received comprehensive sex education were fifty per-
cent less likely to get pregnant than those who received abstinence-only education).

216. NPR, Kaiser Family Found. & Kennedy School of Gov't, Sex Education in America:
General, NPR 1 (2004), http://www.npr.org/programs/morning/features/2004/jan/
kaiserpoll/publicfinal.pdf; Darryl L. Figueroa, Poll: Public Support for Sexuality Education
Reaches Highest Level, COMMON DREAMS (June 2, 1999), http://www.commondreams.org/
pressreleases/june99/060299b.htm.

217. Thirty-five states and the District of Columbia allow parents to remove their chil-
dren from sex education, HIV education, or both. State Policies, supra note 215, at 1.

218. STATE SCHOOL HEALTH POLIcy DATABASE, http://www.nasbe.org/healthy
schools/hs/bytopics.php?topicid= 1100 (last visited Apr. 6, 2015) (listing out health educa-
tion mandates by state).

219. While the effectiveness of prevention strategies is outside the scope of this Article,
effective "principles of prevention" programs tend to be comprehensive, appropriately
timed in development, of sufficient dose, administered by well-trained staff, socio-culturally
relevant, theory-driven, provide opportunities for positive relationships, and utilize varied
teaching methods. Maury Nation et al., What Works in Prevention: Principles of Effective Preven-

tion Programs, 58 AM. PSYCHOLOGIST, 449-56 (2003).
220. Teen Dating Violence, NCSL, http://www.ncsl.org/research/health/teen-dating-vio-

lence.aspx (lasted visited Nov. 3, 2015). E.g., DEL. CODE ANN. tit. 14 § 4112E (West 2014)
(requiring school districts and charter schools to establish a policy on responding to teen
dating violence and sexual assault and also requiring them to add comprehensive pro-
gramming on healthy relationships as part of the curriculum in health classes); GA. CODE
ANN. § 20-2-314 (West 2015) (requiring the State Board of Education to develop rape pre-
vention and personal safety education program and a program for preventing teen dating
for grades eight through twelve); TENN. CODE ANN. § 49-1-220 (West 2014) (urging the
Department of Education to develop sexual violence and teen dating awareness curricu-
lum for presentation at least once in grades seven and eight and at least once, preferably
twice, in grades nine through twelve, including rape prevention strategies).

221. The CDC recently completed a systematic review of 140 studies examining the
effectiveness of primary prevention strategies for sexual violence perpetration, and only
two programs have rigorous evidence of effectiveness for preventing sexual violence: Safe
Dates and the building-level intervention of Shifling Boundaries. Sarah DeGue etal., A System-
atic Review of Primary Prevention Strategies for Sexual Violence Perpetration, 19 AGGRESSION &

Issue 1] 69



UNIVERSITY OF SAN FRANCISCO LAW REVIEW

As with the college affirmative consent law, California is leading
the way in regard to high school education on the topic. Not all
school districts in California require health education, but Senate Bill
695 mandates discussions of affirmative consent in those school dis-
tricts that do require health education credits for graduation.222

Building on the yes means yes campus sexual assault legislation, Cali-
fornia State Senators Kevin De Le6n and Hannah-Beth Jackson intro-
duced Senate Bill 695 in early 2015,223 and the legislation was
approved by the Governor in October 2015.224 This legislation trans-
forms high school health curricula to include instruction on sexual
assault and violence.225 Specifically, Senate Bill 695 requires health
courses, which are a condition of graduation at a majority of Califor-
nia high schools, to include information on sexual assault and the im-
portance of developing healthy relationships.226 The health course
must provide instruction on the affirmative consent standard that is
consistent with the affirmative consent law already passed for Califor-
nia colleges and universities.227 As such, Section 51225.36 of the Cali-
fornia Education Code was amended as follows:

If the governing board of a school district requires a course in
healtheducation for graduation from high school, the governing
board of the school district shall include instruction in sexual har-
assment and violence, including but not limited to, information on
the affirmative consent standard, as defined in paragraph (1) of
subdivision (a) of Section 67386.228.

VIoLENT BEH. 346, 346-62 (2014). Both were developed with middle/high school students,
but may provide useful models for the development of college prevention strategies.

222. S.B. 695, 2015-2016 Leg., Reg. Sess. (Cal. 2015).
223. Lenin Silva, Senators Introduce Bill to Require Sexual Assault Education in High School,

DAILY CALIFORNIAN (Mar. 5, 2015), http://www.dailycal.org/2015/03/05/senators-intro-
duce-bill-require-sexual-assault-education-high-school/; Affirmative Consent Education for
High School Students - Sexual Assault & Violence Prevention Legislation Announced,
so24.SENATE.CA.C.Ov (Mar. 3, 2015), http://sd24.senate.ca.gov/news/2015-03-03-release-af-
firmative-consent-education-high-school-students-sexual-assault-violence ("[A college stu-
dent] who testified in support of [the legislation] said, 'Consent education in high school
health classes is monumental because sexual violence doesn't start on college campuses,
it's something that's socialized much earlier. The earlier you start consent education, the
easier it will be to create a culture of consent and support, not just on our college cam-
puses but in our larger communities. This legislation is a huge step in helping prevent
sexual violence.'")

224. Califrnia to Teach Affirmative Consent/Sexual Assault Prevention in High School,
sD24.SENATE.CA.Gov (Oct. 1, 2015), http://sd24.senate.ca.gov/news/2015-10-01-california-
teach-aflirmative-consentsexual-assault-prevention-high-school.

225. S.B. 695.
226. Id.
227. Id.
228. CAL. EDuc. CODE § 51225.36 (West 2016).
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Michigan is following California's lead, as legislation requiring
high school education about affirmative consent was introduced in
September 2015.229 In addition, there is pending legislation in other
states that would either authorize school districts to provide sexual
violence awareness and prevention programs or mandate sexual vio-
lence education as part of the health education curricula.230 Several
states also have pending legislation to add some type of education
about sexual violence in general.231

Under current federal law, health and sex education classes are
not required to include any sexual assault prevention as part of the
curriculum.2 32 However, the Teach Safe Relationships Act, a federal

bill introduced by Senators Claire McCaskill and Tim Kaine, would
expand comprehensive health education and require schools to teach
"safe relationship behavior" aimed at preventing sexual assault, do-
mestic violence, and dating violence.233 Under the Teach Safe Rela-

229. H.B. 4903, 2015 Leg., Reg. Sess. (Mich. 2015).
230. H.B. 1507, 55th Leg., Reg. Sess. (Okla. 2015), available at http://web-

serverl.1sb.state.ok.us/cf-pdf/2015-16%20INT/hB/HB1507%20INT.pdf (authorizing
school districts to provide programs for sexual violence awareness and prevention, which
will include education about affirmative consent); H.R. 1037, 2015-2016 Reg. Sess. (N.Y.
2015), available at http://assembly.state.ny.us/leg/?defaultfld=&bn=A01037&term=2015
&Summary=Y&Actions=Y&Text=Y&Votes=Y (amending existing law to add prevention of
sexual abuse and assault to health education in all public schools); S.B. 5506, 2015 Leg.,
Reg. Sess. (Wash. 2015) (adding information on sexual assault and violence prevention
and understanding consent to existing health education requirement); see also H.B. 13-
1081, 69th Gen. Assemb., Reg. Sess. (Colo. 2013), available at http://tornado.state.co.us/
govdir/legdir/olls/sl2013a/sl_303.htm (requiring human sexuality education programs
to include instruction regarding the prevention of sexual violence in dating and teaching
young people how to recognize and respond safely and effectively in situations where sex-
ual violence may be occurring).

231. See, e.g., H.B. 406, 2015-2016 Leg., Reg. Sess. (Ga. 2015), available at http://www
.legis.ga.gov/Legislation/20152016/148509.pdf (providing age-appropriate education in
kindergarten through twelfth grade on sexual abuse and assault awareness and preven-
tion); H.B. 595, 28th Leg., Reg. Sess. (Haw. 2015), available at http://www.capitol.hawaii
.gov/session20l5/bills/HB595_.pdf (amending existing sexuality health education law to
specify additional requirements for information that helps students form healthy relation-
ships); H.B. 459, 28th Leg., Reg. Sess. (Haw. 2015); S.B. 61, 98th Gen. Assemb., Reg. Sess.
(Mo. 2015), available at http://www.senate.mo.gov/15info/BTSWeb/Bill.aspx?Session
Type=R&BiIIID=54 (creating the Teen Dating Violence Prevention Education Act to pro-
vide students with information to prevent and respond to teen dating violence as part of
sexual health and health education programs in seventh through twelfth grade).

232. Sneed, supra note 189; see also State Policies on Sex Education in Schools, NCSL (Feb.

13, 2015), http://www.ncsl.org/research/health/state-policies-on-sex-education-in-
schools.aspx.

233. S. 355, 114th Cong. (2015). Senator Kaine stated that "[w]ith the alarming statis-
tics on the prevalence of sexual assault on college campuses and in communities across the
county, secondary schools should play a role in promoting safe relationship behavior and
teaching students about sexual assault and dating violence." Tim Kaine, Claire McCaskill Bill
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tionships Act, schools could develop specific curricula, and grants
would be available to train teachers on sexual assault prevention.2 3 4

Of course, whether states choose to require sexual assault educa-
tion that addresses the affirmative consent standard as part of health
curriculum, sex education, or other awareness and prevention pro-
gramming, states need to take action to help high school students
gain an understanding of this issue. State legislators should propose
legislation to implement the necessary curriculum requirements so
our youth are prepared in advance for the affirmative consent stan-
dard prevalent on college campuses.

Conclusion

Sexual assault on college campuses has been receiving an unprec-
edented level of attention across the nation. The Obama Administra-
tion, legislators, and colleges and universities are all advancing the
goal of preventing sexual violence235 and encouraging a "Let's Talk
About Sex" dialogue. One aspect of the conversation involves transi-
tioning from a "no means no" approach to a "yes means yes" affirma-
tive consent standard. Despite the criticisms of the affirmative consent
standard,236 the momentum of the concept has recently increased as
colleges and universities continue to adopt affirmative consent poli-
cies.2 3 7 In addition, following California's lead, state legislatures are

also proposing affirmative consent laws.23 8

The shift in conversation regarding sexual communication and
sexual assault hinges on effective awareness and prevention educa-
tion. While institutions of higher education are implementing sexual
assault awareness and prevention programming,239 the high school
environment is a key setting where students' sexual behaviors can be
shaped. Thus, states should require effective high school education
on the affirmative consent standard, whether as part of sex education,
health education, or other prevention programming.240 Indeed, in-
struction about the affirmative consent standard will enable young

Would Require Sexual Assault Education in Public High Schools, HUFFINGTON PosT (Feb. 4,

2015, 12:59 PM), http://www.huffingtonpost.com/2015/02/03/sexual-assault-education-
bill n_6608354.html.

234. Id.
235. See supra Part II.
236. See supra Part III.A-B.
237. See supra Part III.A.
238. See supra Part III.B.
239. See supra Part III.A.
240. See supra Part IV.A-B.
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people to more fully understand their responsibilities during a sexual
encounter. Admittedly, affirmative consent education during high
school will not be sufficient alone to halt sexual assault on college
campuses, but it is a step in the right direction.
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