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I. Introduction
Pension funds own approximately 25 percent of all stock in
publicly held U.S. corporations. l The Department of Labor predicts that
by the year 2000, pension funds will own about 40 percent of the
equity capital of all US corporations. 2 These investments are concentrated in Fortune 500 companies. 3 In 1988, institutional investors4
owned more than 80 percent of General Motors and Amoco, more than
70 percent of Citicorp, Mobil, and Eli Lilly, and more than 60 percent
of Philip Morris, Minnesota Mining, Johnson & Johnson, American
Express, Dun & Bradstreet, Digital Equipment, Boeing, and Pfizer. 6
•Jayne Elizabeth Zanglein is associate professor, Texas Tech University School of
Law. Professor Zanglein is co-chair of the ABA Task Force on Corporate Governance
and Social Investing. She also served on the New York Governor's Task Force on
Pension Fund Investments. She would like to give special thanks to Robert AG Monks,
Richard H Koppes, and Richard B Grant for their comments and suggestions.
1. Walker, Corporate Governance Issues and Their Fiduciary Implications, Employee Benefits Digest (lnt'l Found of Empl Benefit Plans), Vol 26, No 9, at 3 (Sept
1989). See also Davis, Pension Funds and Financial Markets, Empl Benefits Research
Inst Issue Brief, No 91 at 6 (Jun 1989).
2. US Department of Labor, Pension and Welfare Benefits Administration, Proxy
Project Report 1 (1989) (hereinafter USDOL Proxy Project Report).
3. See generally Drucker, Management and the World's Work, Harv Bus Rev 65,
71 (Sept-Oct 1988). According to a report prepared by Dr. Carolyn Brancato, institutional investors own fifty percent of the stock of the fifty corporations with the
highest stock market value, 56.5 percent of the equity of the top fifty-one to one
hundred corporations and 54.2 of the top 101-250 corporations. Brancato, The Pivotal
Role ofInstitutional Investors in Capital Markets: A Summary of Economic Research
at the Columbia Institutional Investor Project at Table 7 (Jun 14, 1990).
4. Institutional investors include pension funds, mutual funds, insurance companies, bank-managed funds, and charitable and educational endowments. Approximately 44 percent of all institutional investors are pension funds. Brancato, Institutional
Investors and Corporate America: Conflicts and Resolutions; An Overview ofthe Role
ofInstitutional Investors in Capital Markets and Corporate Governance at 11 (1989)
(reprinted in, The Impact of Institutional Investors on Corporate Governance, Takeovers, and the Capital Markets: Hearings Before the Subcomm on Securities of the
Senate Comm on Banking, Housing, and Urban Affairs, 101st Cong, 1st Sess at 16
(1989) (hereinafter Brancato).
5. Id at exh. 5.
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At the same time, institutional investors held majority ownership of
twenty-nine of the largest fifty corporations. 6 Concentrated ownership has given institutional investors the potential to effectively
control corporations through the exercise of the voting rights attributable to their stock. Only recently have pension funds begun to use
this enormous voting power to influence corporate policy.
In the past, pension fund investors blindly voted with management. 7 The decision to purchase a corporation's stock was an expression of the investor's confidence in management's ability to run the
corporation profitably.s When an investor lost confidence in
management's ability to direct the corporation, the investor simply
sold the stock, a practice known as the "Wall Street Rule"9 or "voting
with your feet."lo The prevalent attitude among investment managers dictated that if you didn't like what management was doing,
"invest [your] client out."11
As the amount of corporate stock held by pension funds
increased exponentially, 12 it no longer was feasible for large investment managers to "vote with their feet." 13 Stock holdings had become
too large for big investors to sell without causing the market price
of the targeted stock to plummet. 14 Institutional investors did not
merely influence the market, they had become the market. 15 Pension
6. Id.
7. USDOL Proxy Project Report, cited in note 2, at 1. For a discussion of shareholder passivity see Black, Shareholder Passivity Reexamined, 89 Mich L Rev 620,
526-30 (1990).
8. USDOL Proxy Project Report, cited in note 2, at 1.
9. Sobieski, In Support of Cumulative Voting, 15 Bus Law 316, 317 (1960) (hereinafter Sobieski).
10. [New York] Governor's Task Force on Pension Fund Investment, Our Money's
.
Worth at 37 (Jun 1989) (hereinafter Our Money's Worth).
11. Sobieski, cited in note 9, at 317 (quoting attorney George W. Davis).
12. Brancato, cited in note 4, at exh 10. (From 1950 to 1988, corporate stock held
by pension plans increased from $1.1 billion to $767.7 billion).
13. See Sobieski, cited in note 9, at 321 (predicting that the Wall Street Rule
would become infeasible). See also Conard, Beyond Managerialism: Investor Capitalism?, 22 J Law Reform 117, 145 (1988) (hereinafter Conard). Albert O. Hirschman
developed the exit and voice models in Exit, Voice, and Loyalty: Responses to Declines
in Firms, Organizations and States (1970).
14. Sobieski, cited in note 9, at 321; Conard, cited in note 13, at 145. Price declines
of more than fifty percent have been caused by sales of stock by institutional investors. "On September 29, 1972, the price of stock of Levitz Furniture Company fell
nearly 30 percent ... in thirty minutes as many institutions dumped the stock [and
later in 1972) the stock of Handelman Company lost fifty-one percent of its value in
a single trade by an institution." Young, The Claimants for Influence with the Corporation, in Running the American Corporation 43 (1978) (quoted in Staff of Securities
Exch. Comm, 96th Cong, 2d Sess, Staff Report on Corporate Accountability 394, n 36
(1980».
15. Assistant Secretary of Labor, David George Ball, paraphrases Walt Kelly,
creator of the Pogo comic strip: "We have met the marketplace and they is us." Ball,
Where the Government Stands on Proxy Voting, Fin Executive Inst, Vol 6, No 4, at 31
(Jul 1990) (hereinafter Ball).
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funds were captive investors, unable to sell unwanted stock without
incurring losses caused by the sheer magnitude of their investment.
These captive investors sought other ways to express their
dissatisfaction with management. Instead of voting with their feet,
dubbed the "exit model," they adopted the "voice model."16 Pension
funds discovered that they could voice their concerns and change
corporate governance by sponsoring shareholder proposals. By the
1991 proxy season, the voice of pension funds had matured. Two
significant records were broken: the number of shareholder resolutions proposed and the number resolvedY
A spirit of compromise ushered in the 1991 proxy season. More
than 425 shareholder proposals on corporate governance issues were
filed at 1,500 corporations in 1991.1 8 Although the 1991 proxy season
is still under way,19 far more shareholder proponents have "won"
by negotiating agreements with management than won last year after
the issue was put to a vote. 20 Last year twenty-one proposals passed. 21
As of June 1, 1991, three shareholder proposals have passed and
forty-two were withdrawn after negotiation. 22 In response to shareholder proposals, many companies agreed to establish independent
nominating committees,23 adopt confidential voting,24 redeem poison
16. Our Money's Worth, cited in note 10, at 39.
17. O'Hara, Record Number of Resolutions Negotiated, IRRC Corporate Governance Bulletin, Vol 8, No 2, at 5 (Mar-Apr 1991) (hereinafter Record Number). See
Settlements Reached Between Companies and Shareholders (as ofApr 12, 1991), IRRC
Corporate Governance Bulletin, Vol 8, No 2, at 6-7 (Mar-Apr 1991) (hereinafter Settlements Reached) for chart of settlements reached.
18. Record Number, cited in note 17, at 5.
19. Thirty-three percent of annual meetings of corporations monitored by the
Investor Responsibility Research Center are held in April, 28 percent of annual meetings are held in May, and 39 percent are scattered throughout the rest of the year.
IRRC Corporate Governance Bulletin, Vol 8, No 2 chart at 24 (Mar-Apr 1991). The
information in this article is current through June 1, 1991.
20. Star, Antagonists Bury Hatchet; But Trend Toward Compromise May Be ShortLived, Pens & Inv Age, at 21 (Apr 15, 1991) (hereinafter Star).
21. Id.
22. Telephone interview with Peg O'Hara, Director, Corporate Governance Service, Investor Responsibility Research Center (May 23, 1990) (hereinafter O'Hara
Interview). Four-hundred-and-one corporate governance proposals were filed at the
1,500 companies monitored by IRRC. Of these, seventy-four were omitted by management and forty-two were withdrawn after negotiations. Id. See also, Record Number, cited in note 17, at 5. Shareholder proposals won at Hercules, Hartmarx, and
Amex. O'Hara Interview.
23. Star, cited in note 20. For example, Marriott and Halliburton agreed to form
shareholder committees that will advise the board on director nominations. Parker,
California System Drops S Proposals, Pens & Inv Age, at 4 (Jan 21,1991) (hereinafter
Calif Drops Proposals). Armstrong World Industries indicated "strong support for
shareholder communication and independent boards." Id.
24. Chernoff, 14 to Adopt Secret Ballots; Firms Ease Grip on Voting System, Pens
& Inv Age at 21 (Apr 15, 1991) (hereinafter Chernoff). So far at least fourteen companies have agreed to confidential voting. Id. These companies include Weyerhaeuser,
Avon, Baxter International, Unisys, Honeywell, Inland Steel, K-Mart, Nalco Chemical,
Phelps Dodge, Upjohn, Colgate-Palmolive, General Signal and WR Grace. Id. See also
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pill plans,26 form independent shareholder advisory committees,26
trim golden parachutes,27 appoint independent compensation
committees,28 and nominate independent directors. 29
A major focus of shareholder proponents in the 1991 season has
been the composition and structure of corporate boards. The California Public Employees Retirement System (CalPERS), the largest
public pension fund, led this movement. Last year, in an effort to
gain the votes of CalPERS and other institutional investors during
the Lockheed-Simmons proxy fight, Lockheed agreed to appoint three
directors with ties to institutional investors. 3o Later, Lockheed
exceeded this promise and named four new directors who were either
nominated or ratified by institutional investors. 3l In 1991, CalPERS
convinced General Motors to amend its bylaws, requiring a majority
of its directors to be independent. 32 General Motors' revised definition of "independent directors" was endorsed by CalPERS.33 ITT
Corporation and W.R. Grace & Co. agreed to appoint only independent directors to their management compensation committee, and
Armstrong World Industries indicated strong support for independent boards. 34 At the urging of CalPERS, Halliburton and Marriott
agreed to form nomination committees for their boards. 36
USA Reaches Accord with Four Target Companies, Advocate (United Shareholders
Ass'n), Vol 6, No 4, at 2, coli (Apr 1991) (hereinafter USA Reaches Accord); Settlements Reached, cited in note 17.
25. Shareholder proposals to limit poison pills were passed at Hercules, Hartmarx
and Amex. O'Hara Interview, cited in note 22. K-Mart agreed to eliminate its poison
pill by 1995 unless shareholders vote to extend the pill. Sherman, New Cooperation
Heading OffProxy Fights, Pens & Inv Age at 15 (Feb 18, 1991) (hereinafter Sherman).
Champion International redeemed its poison pill. Id.
26. Healthco International agreed to form an independent shareholder advisory
committee. Schultz, Shareholder Activism Breaks New Grounds with Healthco, Corp
Fin Week, Vol 16, No 40, at 1 (Oct 8, 1990) (hereinafter Schultz).
27. Consolidated Freightways agreed to trim its golden parachutes. USA Reaches
Accord, cited in note 24.
28. WR Grace and ITT Corporation agreed to appoint only independent directors
to their compensation committees. Settlements Reached, cited in note 17, at 7; Calif
Drops Proposals, cited in note 23.
29. General Motors agreed to amend its bylaws to define "independent directors"
and require that a majority of the board of directors be independent. Sherman, cited
in note 25. See also Parker, GM Bylaw Revision Hailed as a Victory, Pens & Inv Age
at 6 (Feb 4, 1991) (hereinafter GM Bylaw Revision).
30. Stevenson, Lockheed Gives in to Big Holders, NY Times, Dl, col 3 (Mar 30,
1990). Originally, Lockheed agreed to create three board seats to be filled by institutional investors.
31. Wartzman, Tellep Airs Fears on Simmons' Lockheed Offer, Wall St J, A5, col
2 (Nov 29, 1990).
32. GM Bylaw Revision, cited in note 29. The board of directors of General Motors
consisted of a majority of independent directors even before agreement was reached
with CaIPERS. Id.
33. Id.
34. ITT already had a compensation committee consisting only of outside directors. Record Number, cited in note 17, at 8.
35. Calif Drops Proposals, cited in note 23.
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Robert Monks, longtime pension advocate who achieved the
support of many institutional investors, including CaIPERS,
campaigned for a seat on the Sears board of directors in 1991.36 Sears
aggressively fought Monks, claiming, "He's not the kind of director
needed. His agenda and his interest is in corporate governance....
We regard governance issues as a distraction."37 The board of directors pledged $5.6 million to oppose Monks 38 and reduced the size of
the board by five directors to make it harder for Monks to win a
seat. 39 Although CalPERS voted its 2.3 million shares in support of
Monks,40 he lost. 41 Chrysler, which has maintained a union representative on its board of directors since 1980, ousted several directors including Owen Bieber, the president of the United Automobile
Workers. 42 The reductions in the size of the Sears and Chrysler boards
have been criticized as manipulative and are viewed by some as
management's defensive reactions to the increasing power of institutional investors. 43
Shareholder proposals initiated in 1991 also have focused on
confidential voting and increased shareholder communications. To
date, at least fourteen companies have agreed to confidential voting. 44
To enhance shareholder communications, Healthco agreed to establish an independent shareholder advisory committee. 45 Armstrong
World has indicated support for shareholder communications,46 and
Sears has agreed to meet with CalPERS twice in the next year. 47
CalPERS also convinced Avon Products, Inc., to hold semiannual
meetings with its top twenty institutional investors to discuss corporate performance and governance. 48
Pension funds also playa decisive role in contests for corporate
36. Schwadel, Sears Dissident, Seeking Seat on Board, To Urge Restructure If
Goals Aren't Met, Wall St J at A5, col 3 (Apr 5, 1991) (hereinafter Schwadel).
37. Cox, Board Manipulation, Advocate (United Shareholders Ass'n), Vol 6, No
4, at 1, col 2 (Apr 1991).
38. Schwadel, cited in note 36. Monks budgeted $250,00 for the election. Id.
39. Id. See also Wayne, Board Shifts Called Manipulative, NY Times, D2, col 4
(Mar 18, 1991) (hereinafter Wayne). This increased the vote needed for Monks to win
from 17 percent to 25 percent.
40. Sears Dissident Gets Backing, NY Times, D4, col 3 (Apr 18, 1991).
41. Shareholders' Rights Activist Fails to Gain Seat on Sears Board, Pens Rpt
(BNA), Vol 18, No 19, at 829 (May 13, 1991).
42. Levin, Chrysler to Cut Board; UAWChiefis Out, NY Times, Dl, col 4 (Mar
14, 1991).
43. Wayne, cited in note 39. See also Opinion, Independent Boards, Pens & Inv
Age, at 14 (Apr I, 1991).
44. Chernoff, cited in note 24. See also note 24 for partial list of corporations
that adopted confidential voting.
45. Schultz, cited in note 26.
46. Calif Drops Proposals, cited in note 23.
47. GM Bylaw Revision, cited in note 29.
48. Star, Avon, Shareholders Agree; Pre-proxy Deal Calls for Investor Meetings,
Secret Vote, Pens & Inv Age at 3 (Apr 1, 1991).
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control. Because institutional investors often hold the deciding votes
in takeover contests, they are courted by both incumbents and insurgents. 49 The support of pension funds was actively solicited in the
takeover battles waged at Lockheed50 and NCR.51 Corporations such
as Lockheed52 and NCR53 have implemented employee stock ownership plans (ESOPs) as defensive tactics, although the recent defeat
of the NCR ESOP indicates that courts may be unwilling to allow
ESOPs to be used purely for defensive tactics.54
Several government agencies regulate the conduct of pension
funds that attempt to influence corporate behavior through the proxy
process. This article focuses on only two aspects of the overall regulatory scheme: Regulation 14A of the Securities Exchange Act regulating the solicitation of proxies, and Section 404(a) of the Employee
Retirement Income Security Act (ERISA) governing the duties of
pension fiduciaries. 55 The delegation of proxy voting to investment
managers under ERISA will be analyzed, and the proxy voting guidelines recently adopted by the AFL-CIO will be reviewed. Proxy reform
proposals made by major institutional investors such as CalPERS and
the AFL-CIO also will be examined.
49. In 1990, dissidents won more than 34 percent of proxy fights and an equal
amount resulted in neutral results such as settlements. Takahashi, Proxy Power Is a
Force to Be Reckoned With, Los Angeles Times, Part 0 at 1, col 5 (Nov 11, 1990).
Management won only 31 percent of the fights. Id.
50. Stevenson, Lockheed Gives in to Big Holders, NY Times, 01, col 3 (Mar 30,
1990).
51. Vosti, NCR Wooing Institutions; Executives Take to the Road to Counter AT&T
Offer, Pens & Inv Age at 2 (Mar 18, 1991).
52. Mitchell, Lockheed Finds Defenses Withstood Simmons' Assault, Dallas Morning News, IH at 8H, colI at 9H, col 3 (Mar 24, 1991).
53. Smith, NCR and AT&T Chairmen Hold Talks; Little Progress Toward Merger
Is Seen, Wall St J, A5, col 2 (Mar 26, 1991).
54. NCR Corp v AT&T, 761 F Supp 475 (SO Ohio 1991).
55. This article will not discuss the applicability of SEC Rule 13d-l to institutional
investors which requires beneficial owners of more than five percent of a class of
equity securities to disclose their intentions unless they can prove that they are not
acting to influence control of the corporation. SEC Rule 13d-l(a) and (b)(l), 17 CFR
§ 240.13d-l(a) and (b)(l) (1989). For a detailed analysis of Rule 13d-l as it relates to
institutional investors see Connolly & Martin, Legal Restraints Governing Group Activity, 4 Insights 16, No 4 (Apr 1990).
This article also will not discuss the Hart-Scott-Rodino Act which requires certain
large acquirers to give advance notification to the Department of Justice and the
Federal Trade Commission (FTC) of intent to make an acquisition of certain large
targets. An acquisition that is solely for investment purposes is exempted from the
notification requirement unless the acquisition exceeds ten percent of the outstanding
stock of the issuer. Clayton Act, § 7A, 15 USC § 18a(c)(9) (Supp 1979). Unless the
acquirer is a passive investor, it is unlikely that the FTC will apply the investmentonly exemption. Statement of Basis and Purpose, 43 Fed Reg at 33,465 (1978). See
also Sommer, Corporate Governance in the Nineties: Managers vs Institutions, 59
Cinn L Rev 357, 369 (1990)(quoting JM Tipple, Jr, Chief of Federal Trade Commission
Premerger Notification Office, Remarks at the 113th Annual Meeting of the New York
State Bar Ass'n Antitrust Law Section (Jan 16, 1990)).
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II. Fiduciary Duty Under ERISA
The Department of Labor has ruled that the exercise of voting
rights having an economic impact on the value of stock held by a
plan is a fiduciary act governed by ERISA,55 Proxy voting rights are
plan assets which must be voted in accordance with ERISA's fiduciary duties. 57 According to the Department, "the fiduciary act of
managing plan assets which are shares of corporate stock ...
include[s] the voting of proxies appurtenant to those shares of
stock."58 Thus, when exercising voting rights, fiduciaries must
comply with ERISA section 404(a)(1)(A)-(D).59
A. Exclusive Benefit Rule
ERISA section 404(a)(1)(A) establishes the exclusive benefit
rule. 50 This rule requires fiduciaries to act solely in the interest of
plan participants and beneficiaries and for the exclusive purpose of
providing plan benefits and defraying reasonable expenses of plan
administration.51 Fiduciaries must act "with an eye single to the
interests of the participants and beneficiaries"52 and may not place
themselves in a position in which they are required to compromise
their duty of undivided loyalty to plan participants. 53
Although the Department of Labor (the Department) has stated
that the exclusive benefit rule prohibits "a fiduciary from subordinating the interests of participants and beneficiaries in their retirement income to unrelated objectives,"54 the Department has never
taken the position that incidental benefits are prohibited under all
circumstances.55 More than a decade ago, the Department indicated
that although section 404(a) "does not exclude the provision of incidental benefits to others, the protection of retirement income is, and
56. Letter from US Department of Labor to Mr. Helmuth Fandl, Chairman of the
Retirement Board of Avon Products, Inc, at 3 (Feb 23, 1988) (hereinafter Avon Letter),
reprinted in Pens Rpt (BNA), Vol 15, No 9 at 391 (Feb 29, 1988).
57. Id.
58. Id.
59. 29 USC § 1l04(a)(I)(A)-(D) (1985).
60. ERISA § 404(a)(I)(A)j 29 USC § 1l04(a)(1)(A) (1985).
61. Id.
62. Donovan v Bierwirth, 680 F2d 263, 271 (2d Cir 1982), cert denied, 459 US
1969 (1982).
63. Id.
64. Avon Letter, cited in note 56, n 4.
65. Address by Dennis Kass, Assistant Secretary of Labor, Pension and Welfare
Benefits Administration, US Department of Labor, Current Developments at the Department oj Labor, at the Annual Conference in Las Vegas, Nev, sponsored by the
Int'l Found of Empl Benefit Plans (Nov 1986), reprinted in Int'l Found ojEmpl Benefit
Plans, Empl Benefits Annual 235, 236 (1987). Dennis Kass, then Assistant Secretary
of Labor explained: "There is nothing in ERISA, however, requiring that an investment
decision be wholly uninfluenced by the desire to achieve social or incidental objectives
if the investment, when judged solely on the basis of its economic value to the plan,
is equal or superior to alternative investments otherwise available." Id.
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should continue to be, the overriding social objective governing the
investment of plan assets. "66 More recently, the Department stated
that "pension plan investments must be based upon what is in the
economic interest of the plan as a separate and distinct legal entity
established for the purpose of providing retirement income, [and)
that other considerations can be considered provided that they are
incidental and do not compromise the required investment
decision. "67
The duty to act solely in the interest of plan participants and
beneficiaries applies to proxy voting. 68 Fiduciaries must cast their
votes so as to 'maximize the economic value of plan holdings."69 The
duty to maximize does not mandate short-term maximization of
profits. The Department has said that "[p)lan fiduciaries are not
required to take the 'quick buck' if they believe, based on an appro66. Lanoff, The Social Investment ofPrivate Pension Plan Assets: May It Be Done
Lawfully Under ERISA?, 31 Lab LJ 387, 389 (1980). However, Lanoff cautioned that
"[tlo introduce other social objectives may be to dilute this primary objective." Id.
Later, Lanoff commented, "[lIt may not be consistent with ERISA standards to pursue
... [social goals], with plan assets, except as incidental to the fundamental ERISA
purpose of assuring retirement income." Id at 391.
This investment technique is labeled "coordinate investment." Telephone interview with Robert AG Monks, President, Institutional Shareholder Partners, Inc. (Aug
29, 1991). When Monks served as administrator of the Office of Pension and Welfare
Benefits Program, he described investment screening:
It seems clear to me that a plan fiduciary, in deciding whether and to what extent
it may wish to invest in construction loans which may provide job creation benefits to the plan's participants, must first consider only factors relating to the
interests of the plan's participants and beneficiaries in their retirement income.
A decision to stimulate the housing industry and generate employment unless the
loan, when judged solely on the basis of its economic value to the plan, would be
equal to or superior to alternative investment opportunities which are available
to the plan. This means, in essence, that plan fiduciaries must screen investments
to determine whether and to what extent construction loans are appropriate as
part of the plan's investment portfolio. Then, to the extent such loans are appropriate, they must determine what are the best terms available in the market place
for such loans. Only after that is done can they then determine whether there are
appropriate loans which fit the above criteria that also fulfill the perceived social
objectives.
Monks, Social Investing and SocialInvesting, at 6-7 (Dec 7, 1984) (unpublished paper
presented to the Florida Labor/Management Council, Inc., West Palm Beach, Florida).
Monks cites Prudential Insurance Company's "Union Preferred Account" as an
example of coordinate investing. Prudential makes its initial investment decision without regard to whether the property was constructed with union labor. If the investment review committee approves the investment, and the property was built with
union labor, then the investment is allocated to the Union Preferred Account. Id at
5-6
67. Pension Investments: Hearing Before the New York State Pension Investment
Task Force, 190-191 (Mar 3, 1989) (testimony of David Walker, Assistant Secretary
for Pension and Welfare Benefits, US Department of Labor).
68. Avon Letter, cited in note 56, at 3.
69. Address by William Brock, Secretary of Labor, before the Ass'n of Private
Pension and Welfare Plans ~Apr 30,1986), quoted in Krikorian, Fiduciary Standards
in Pension and Trust Management Fund 224 (1989).
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priate and objective analysis, the plan can achieve a higher economic
value by holding the shares ...."70
Various factors must be considered by plan fiduciaries who are
deciding whether to take the "quick buck" or wait for long-term share
appreciation. For example, in the context of tender offers, the
Department has observed that
it would be appropriate to weigh a tender offer against the underlying intrinsic value of the target company, and the likelihood of
that value being realized by current management or by possible
subsequent tender offer. It would also be proper to weigh the longterm value of the company against the value presented by the tender
offer and the ability to invest the proceeds elsewhere. In making
these determinations, the long-term business plan of the target
company's management would be relevant. 71

This balancing test is equally applicable to decisions regarding proxy
issues. Long-term growth can be favored over short-term gains if the
fiduciaries' decision is in the economic best interest of plan
participants. 72
B. Prudence Rule

ERISA Section 404(a)(1)(B) requires fiduciaries to act with "the
care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent man acting in a like capacity and familiar
with such matters would use in the conduct of an enterprise of a like
character and with like aims."73 Courts have interpreted the prudence
rule as imposing "an extremely high standard of conduct,"74 "the
highest known to the law."76 Prudence is an "objective standard
which can be consistently applied in all cases."76
Courts have defined prudence as a procedural test which requires
fiduciaries to conduct an "intensive and scrupulous" investigation. 77
Courts will not focus on the success or failure of the investment to
70. Opening Statements by MPeter McPherson, Deputy Secretary of the Treasury
and David Walker, Assistant Secretary, Pension and Welfare Benefits Administration,
Department of Labor, at the Pension Briefing on ERISA and Takeovers, at 2 (Jan 30,
1989) (statement by David Walker) (hereinafter Opening Statements).
71. Joint Department of Labor/Department of Treasury Statement of Pension
Investments (Jan 31, 1989), reprinted in Pens Rpt (BNA) Vol 16, No 6, at 215 (Feb 6,
1989) (hereinafter Joint Statement).
72. Of course, the prudence rule of ERISA II 4 o4(aXl)(B) also must be satisfied.
73. ERISA II 404(a)(lXB); 29 USC II 1l04(a)(IXB) (1985).
74. Marshall v Mercer, 4 Empl Ben Cas (BNA) 1523, 1532 (ND Tex 1983).
75. Bierwirth, 680 F2d at 272 n 8.
76. Freund v Marshall & Ilsley Bank, 485 F Supp 629, 635 (WD Wis 1979).
77. Donovan v Bierwirth, 538 F Supp 463, 470 (EDNY 1981), aff'd as modified,
680 F2d 263 (2d Cir), cert denied, 459 US 1069 (1982),
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determine if an investment is prudent. Instead, they will examine
the methodology employed by the fiduciaries. 78
The fiduciary also must apply procedural due diligence when
voting on a proxy issue. A fiduciary must carefully analyze the issues
involved. A fiduciary who "fails to vote, or casts a vote without
considering the impact of the question, or votes blindly with
management" will violate the prudence rule. 79
In other contexts, courts have held that a fiduciary who lacks
"the education, experience and skill required to make a decision
concerning the investment of a plan's assets, ... has an affirmative
duty to seek independent counsel in making the decision. "80 The failure of an inexperienced fiduciary to seek expert advice is a violation
of the prudence rule. 81 It appears, therefore, that if a fiduciary lacks
the expertise to analyze a proxy issue, the fiduciary must seek
professional guidance to satisfy the prudence rule.
These duties apply only to voting rights which, when exercised,
will have an economic impact on the value of stock held by the plan. 82
The Department of Labor has identified several shareholder proposals that are likely to have an economic effect on shares held by the
plan. One such issue is a proposed change in the company's state of
incorporation. 83 Because a change in the state of incorporation may
affect the rights of shareholders to participate in the corporate decisionmaking process, the proposal may have an impact on the value
of plan-owned stock. 84
The Department of Labor also has stated that poison pills have
an economic impact on the value of shares held by a plan. 86 The
Department's conclusion is supported by a 1986 study, in which the
SEC's Office of Chief Economist balanced management's enhanced
negotiating power resulting from the adoption of a poison pill against
possible costs where entrenched management uses a poison pill to
78. Donovan v Walton, 609 F Supp 1221, 1222-28 (SD Fla 1985), aff'd 794 F2d
586 (11th Cir 1986).
79. Ball, cited in note 15. This statement was made by David George Ball, Assistant Secretary of Labor for Pension and Welfare Benefits Administration. Note that
the conduct described in the text also will violate the exclusive benefit rule. Id.
80. Katsaros v Cody, 568 F Supp 360,367 (EDNY 1983), aff'd in pertinent part,
744 F2d 270 (2d Cir 1984), cert denied sub nom Cody v Donovan, 469 US 1072 (1984).
See also Letter from US Department of Labor to Charles R Smith (Nov 23, 1984),
reprinted in Pens Rpt (BNA) Vol 12, at 52 (Jan 7, 1985).
81. Katsaros, 568 F Supp at 367.
82. Avon Letter, cited in note 56, at 3.
83. Id at 3.
84. Id.
85. Id. A poison pill is a "strategic move by a takeover-target company to make
its stock less attractive to an acquirer." Downes & Goodman, Barron's Finance and
Investment Handbook 393 (1987) (hereinafter Downes & Goodman). The strategy
usually has such a severe economic impact that it is as if the acquirer swallowed a
"poison pill."
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prevent a lucrative buyout. 86 The SEC Chief Economist found that,
on average, when a company adopts a "poison pill [plan] in the midst
of takeover speculation" the company's stock declines 2.4 percent
net of market. 87 The Chief Economist concluded "that the market
considers the typical poison pill to be significantly harmful to shareholder welfare when takeover speculation is present. "88 Therefore,
a shareholder proposal to redeem a poison pill plan may increase
shareholder value because it will make takeover attempts easier and
will prevent management entrenchment. 89
Although the Department of Labor has not formally addressed
greenmail or shark repellents, such issues affect the value of shares
held by pension plans, and therefore, fiduciaries must vote on such
issues. The SEC Chief Economist has analyzed the impact of greenmail on stock prices. 90 In a 1984 report, the Chief Economist
concluded that "non-participating shareholders suffer substantial
and statistically significant share price declines upon the announcement of [greenmail]."91 The average decline in stock price was 5.2
percent. 92 The Chief Economist said that the "evidence does not
support the general view that the [troublemaking minority shareholders] are destructive corporate raiders, or that the repurchases
are valuable investments because the target's stock is undervalued."93 The Chief Economist concluded that generally, greenmail is
not in the best interest of shareholders. 94
In a 1985 study, the SEC Chief Economist analyzed the effects
of antitakeover amendments ("shark repellents") on stock prices. 96
The Chief Economist found an average net-of-market stock return

86. Office of the Chief Economist, Securities and Exchange Commission, the Effects of Poison Pills on the Wealth of Target Shareholders 2 (Oct 23, 1986), reprinted
in Corporate Takeovers (Part 2): Hearings Before the House Subcomm on Telecommunications, Consumer Protection and Finance of the Comm. of Energy and Commerce,
99th Cong, 1st Sess 690, 697-703 (1985) (hereinafter Corporate Takeovers (Part 2)).
87. Id at 2, 13.
88. Id at 13.
89. See Avon Letter cited in note 56, at 3 (stating that a proposal to rescind a
poison pill involves a fiduciary act of plan management).
90. Office of the ChiefEconomist, Securities and Exchange Commission, The Impact of Targeted Share Repurchases (Greenmail) on Stock Price (1984), reprinted in
Corporate Takeovers (Part 2), cited in note 86, at 581. Greenmail is the payment to a
raider by a target company to buy back shares at a premium in return for the raider's
agreement not to further pursue the target.
91. Id at 2.
92. Id at 13.
93. Id at 14.
94. Id at 15.
95. Office of the Chief Economist, Securities and Exchange Commission, Shark
Repellents and Stock Prices: The Effects of Antitakeover Amendments-Since 1980
(1985), reprinted in Corporate Takeovers (Part 2), cited in note 86, at 604 (hereinafter
Shark Repellents and Stock Prices).
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of negative 1.31 percent for all types of antitakeover amendments. 96
When the statistics are broken down by category, the effect of certain
shark repellents on stock prices becomes apparent. The average stock
decline after adoption of a supermajority provision97 was 1.25
percent, while enactment of a supermajority provision with a board
override caused a decline of 4.86 percent. 98 Classified board
amendments 99 resulted in a net-of-market return of negative 2.42
percent and the authorization of blank-check preferred stock resulted
in a negative 2.84 percent return. IOO
A recent study concluded that "on average, a firm taken at random
from the market has approximately a 4.9 percent chance of becoming
a takeover target in a given year and that, if such a bid should occur,
the expected premium is approximately 45 percent over previous
market value."lOl The adoption of antitakeover amendments creates a
loss of approximately 5 to 7 percent of annual expected returns. 102 The
study found that supermajority and classified board amendments
"increase the bargaining power of management in the event of a control
bid, to the detriment of shareholder wealth. These amendments appear
to reduce the frequency of takeover bids significantly while not
improving the expected value of shareholder gains in those takeover
contests that do occur." 103 However, it appears that the implementation
of a fair price provision lO4 does not adversely affect stock prices. 105
96. Id at table 4.
97. Supermajority provisions require "a substantial majority (usually 67% to
90%) of stockholders [to) approve important transactions, such as mergers." Downes
& Goodman, cited in note 85, at 485.
98. Shark Repellents and Stock Prices, cited in note 95, at table 4.
99. Classified board provisions "classify (or stagger) the board into (usually three)
groups so that only a fraction of all directors are elected each year. Classification
makes it more difficult to change the position of the incumbent board, therefore
making it more difficult for any insurgent shareholder or group to gain control of the
firm." Shark Repellents and Stock Prices, cited in note 95, at 10.
100. Id at 32. The SEC notes that:
[A]uthorization to issue blankcheck preferred stock allows the board of directors
to establish voting, dividend, conversion and other rights for preferred stock
that the company may issue.... [T)his device also allows the board to discourage
hostile bidders by issuing to friendly parties preferred stock with special voting
rights and/or by creating a "poison pill" security.
Id at 11.
101. Pound, The Effects ofAntitakeover Amendments on Takeover Activity; Some
Direct Evidence, 30 J L & Econ 353, 361 (1987) (footnotes omitted) (hereinafter Pound,
Effects ofAntitakeover Amendments). See also Pound, Shareholder Activism and Share
Values: The Causes and Consequences of Countersolicitations Against Management
Antitakeover Proposals, 32 J L & Econ 357, 366 (1989).
102. Pound, Effects ofAntitakeover Amendments, cited in note 101, at 362.
103. Id at 367.
104. Fair price provisions usually provide that a supermajority amendment will
be waived if an equal price is paid for all shares of a target's stock in a merger.
105. Pound, Effects ofAntitakeover Amendments, cited in note 101, at 367. The
SEC Office of the Chief Economist also has concluded that the adoption of fair price
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The Department of Labor has not announced specifically whether
voting on dual stock recapitalization plans and golden parachute
proposals are acts involving fiduciary duties. However, these
proposals have an effect on the value of plan-owned shares and
would involve fiduciary decisions. In a 1987 report, the SEC Chief
Economist found "significant and negative abnormal stock returns
at the announcement of the dual class recapitalization." 106 The adoption of lucrative golden parachutes also may affect share values.
The Department has noted, however, that ministerial or routine
issues such as the uncontested appointment of accountants do not
involve acts of fiduciary duty.107 Absent extraordinary circumstances, fiduciaries are not required to vote on such matters. lOB
C. Plan Documents Rule

ERISA section 404(a)(1)(D) requires fiduciaries to act "in accordance with the documents and instruments of the plan insofar as
such documents are consistent with [ERISN."lo9 Under this rule, plan
fiduciaries must vote in accordance with any voting policies adopted
by the board of trustees or named fiduciary.l1O The Department has
interpreted section 404(a)(I)(D) to require maintenance of records
with respect to the voting of proxies, the voting procedure followed
by the investment manager, and individual votes. 11 I Proxies received
by the investment manager must be matched with the plan's holdings on the record dates and voted in accordance with the plan's
voting procedure. ll2
In an advisory letter to Avon Products, Inc., the Department of
Labor stated that the prudence rule requires fiduciaries to develop
proxy voting guidelines and to record voting decisions,113 The
Department said that "with respect to proxy voting, ... an investprovisions has a statistically insignificant impact on the value of shares. See Shark
Repellents and Stock Prices, cited in note 95, at 30.
106. Office of the Chief Economist, Securities and Exchange Commission, Update-The Effects of Dual-Class Recapitalizations on Shareholder Wealth: Including
FJvidencejrom 1986 and 1987, at 8 (Ju116, 1987).
107. Klevan, Fiduciary Duty and Proxy Voting, 7 Ann Rev Banking L 229, 232
(1988).
108. Id.
109. 29 USC § 1104(aXl)(D) (1985).
110. But see Central Trust Co v American Avents Corp., 11 Empl Ben Cas (BNA)
1850 (SD Ohio, 1989), in which the court held that an ESOP trustee did not violate
its fiduciary duty when it ignored a plan provision that required the plan's participants to vote on tender offers. The court found that the trustee's decision to accept
the tender offer was based on its conclusion that accepting the offer would be in the
economic interest of the plan participants.
111. Letter from US Department of Labor to Robert AG Monks, President, Institutional Shareholder Services, Inc (Jan 23, 1990) (hereinafter Monks Letter), reprinted
in Pens Rpt (BNA) Vol 17, No 5 at 244,245-46 (Jan 29,1990).
112. Id at 245.
113. Avon Letter, cited in note 56, at 5.
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ment manager or other responsible fiduciary [must] keep accurate
records as to the voting of proxies."114 This is especially important
since the plan document rule requires fiduciaries to act "in accordance with the documents of the plan insofar as such documents are
consistent with [ERISA]."115 This rule requires investment managers
to vote in accordance with voting policies adopted by the fiduciaries
or board of trustees unless such policies are contrary to ERISA.
. In 1990, legislation was introduced by Sen. Robert J. Dole (R Kan.) and Rep. Robert H. Michel (R-Ill.) which also would have
required investment managers and any named fiduciaries or trustees who manage the investment of plan assets to maintain a written
proxy voting policy. 115 The bill would have required the policy to be
made available to the plan administrator who must provide a copy
of the policy to any participant or beneficiary upon request. ll7 Similar requirements may emerge in 1992 as part of legislation based on
the Department's enforcement initiative.
In 1989, the Department conducted a proxy survey,us It found
that 7 percent of pension fund investment managers had no written
proxy guidelines and almost 12 percent maintained a policy of voting
with management. 119 Only 83 percent of the managers who had written proxy guidelines actually followed those guidelines. 120 In a report
on its findings, the Department warned investment managers to
maintain proxy voting procedures and "adequate recordkeeping to
document the proxy voting process."121 The Department cautioned
investment managers against voting only on noncontroversial
issues. 122 In a 1991 investigation of bank trust departments, the
Department found "pockets of non-compliance."123 Some banks did
not maintain permanent proxy voting records or did not vote on de
minimis amounts of stock, and some abstained on social responsibility issues and poison pills. 124
III. Delegation of Duty to Vote
The duty to vote proxies may be imposed on one of four groups:
named fiduciaries, trustees, investment managers, or participants.
ERISA section 403(a) requires plan assets to be held in trust by one

114.
115.
116.
117.
118.
119.
120.
121.
122.

Id.
ERISA § 404(a)(l)(D)j 29 USC § 1104(a)(l)(D) (1985).
HR 5972, S 3267, IOls,t Cong, 2d Sess (1990).
Id.
USDOL Proxy Project Report, cited in note 2.
Id at 6.
Id.
Id at 9.
Id at 8.

123. DOL Announces Preliminary Results of Bank Trust Department Investigation, Pens Rep (BNA), Vol 18, No 8 at 323 (Feb 25, 1991).

124. Id.
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or more trustees. 126 Trustees have the exclusive authority and
discretion to manage plan assets unless such authority is delegated
to an investment manager,126 or unless the plan provides that the
trustees are subject to proper direction by a named fiduciary.127
A. Directed Trustees and Named Fiduciaries

ERISA section 403(a) requires trustees to follow the directions
of the named fiduciary so long as the directions are properly made
in accordance with the terms of the plan and are not contrary to
ERISA.128 The Department has stated that "[i]f the plan expressly
reserves to the named fiduciary the authority to direct the trustee
with respect to proxy voting, the trustee must follow such directions
so long as the directions are proper, in accordance with the terms of
the plan, and not contrary to the provisions of ERISA."129 A trustee
is absolved from liability for following the proper directions of a
named fiduciary.13o In the context of participant-directed accounts,
a trustee is protected in following directions of participants if the
participants were not subjected to undue pressure from the employer
to vote their shares in a particular manner. 131 Trustees must analyze
the directions given by the named fiduciary to determine whether
the directions comport with the plan and ERISA.132 If the trustees
blindly follow improper directions from the named fiduciary, the
trustees may be held liable for breach of fiduciary duty under ERISA.
B. Investment Managers

A named fiduciary may delegate authority to an investment
manager l33 to manage and control plan assets. 134 In an advisory letter
125. 29 USC § 1103(a) (1985).
126. ERISA § 403(a)(2), 29 USC § 1103(a)(2) (1985).
127 ERISA § 403(a)(1), 29 USC § 1103(a)(1) (1985). A named fiduciary is a person
designated as a fiduciary in accordance with plan procedures. ERISA § 405(c)(1), 29
USC § 1105(c)(1) (1985). Named fiduciaries may be named in plan documents or may
be chosen by the plan sponsor through a procedure which is specified in the plan.
ERISA § 403(a)(1), 29 USC § 1103(a)(1) (1985); Avon Letter, cited in note 56, at 2.
128. ERISA § 403(a)(1), 29 USC §1103(a)(1) (1985).
129. Monks Letter, cited in note 111, at 244, n3.
130. ERISA § 405(b)(3)(B), 29 USC § 1105(b)(3)(B) (1985).
131. See Letter from US Department of Labor to John Welch (Apr 30, 1984),
reprinted in Pens Rpt (BNA) Vol 11, No 19 at 633 (May 7, 1984) (hereinafter Carter
Hawley Hale Letter).
132. Id at 633.
133. An investment manager is defined as a fiduciary (other than a trustee or
named fiduciary) who:
(i) has the power to manage, acquire, or dispose of any asset of a plan;
(ii) is registered as an investment adviser under the Investment Advisers Act of
1940; is a bank, as defined in that Act; or is a qualified insurance company; and
(iii) has acknowledged in writing its fiduciary status with respect to the plan.
ERISA § 3(38), 29 USC § 1002(38) (1990).
134. ERISA § 402(c)(3), 29 USC § 1102(c)(3) (1985).
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to Avon Products, Inc., the Department stated that if plan documents authorize an investment manager to act with complete discretionary authority, the named fiduciary or trustee cannot vote proxies
without violating ERISA section 404(a)(I)(D).135 A violation will
occur if any person other than the investment manager (or a person
under the supervision of the investment manager) votes the proxies.
Once the named fiduciary delegates its investment authority to the
investment manager, it "no longer has the authority to decide how
the investment manager votes proxies and would be engaging in a
section 404(a)(l)(D) violation in doing so unless, in delegating such
management responsibility to the investment manager, it reserves
to itself the right to vote proxies."136
An investment manager cannot effectively avoid responsibility
for voting proxies by including a disclaimer in the investment
manager contract. Unless the contract unambiguously provides that
the investment manager is not authorized to vote proxies, "a delegation of authority to the investment manager to vote such proxies
will have occurred and the investment manager must vote the proxies."137 However, if the trust agreement does not authorize the named
fiduciaries to delegate the authority to vote proxies, or if the trust
agreement requires any investment manager who is appointed to
assume the duty to vote proxies, any investment management agreement which provides to the contrary would be void to the extent it
is inconsistent with plan documents. 13S
C. Participant-Directed Voting

ERISA section 404(c) permits an individual account plan to allow
participants to control the investments in their respective accounts
by passing through to the participants the right to vote on proxies
or respond to tender offers. 139 If the participants exercise their passthrough voting rights, the named fiduciary may be relieved of any
liability that results from the exercise of control by the participants. 140 The Department has issued several advisory opinion letters
concerning pass-through voting procedures,141 but a detailed discus135. Avon Letter, cited in note 56, at 3-4; Monks Letter, cited in note Ill, at 245.
136. Avon Letter, cited in note 56, at 4. In the Monks letter, the Department noted
that "[aln ERISA violation will occur if the investment manager is explicitly or implicitly assigned the authority to vote proxies ... and the named fiduciary, trustee,
or any person other than the investment manager makes the decision how to vote
those same proxies." Monks Letter, cited in note 111, at 245.
137. Id.
138. Id at n 5.
139. See 29 USC § 1104(c) (1985).
140. ERISA § 404(c)(2), 29 USC § 1104(c)(2) (1985).
141. Carter Hawley Hale Letter, cited in note 131. Labor Department Opinion
Letter on Tender Offers, Feb 23, 1989, Pens Rpt (BNA) Vol 16, No 9, at 390 (Mar 6,
1989) (hereinafter Polaroid, Letter).
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sion of such voting procedures is beyond the scope of this article. 142
IV. AFL-CIO Model Guidelines for Delegated
Proxy Voting Responsibility
In February 1991, the AFL-CIO adopted Model Guidelines for
Delegated Proxy Voting Responsibility to provide guidance to trustees of Taft-Hartley Plans who have delegated their proxy-voting
duties to investment managers. 143 The guidelines also can be used by
trustees who have retained responsibility to vote proxies. 144
The AFL-CIO model guidelines are based on language in the Joint
Statement on Pension Investments issued by the Department of Labor
and Department of the Treasury.146 In the Joint Statement, both
agencies indicated that under ERISA, prudence is defined "with
reference to what is in the economic best interest of a plan's participants and beneficiaries"146 and that fiduciaries are not required to
"automatically tender shares held by the plan to capture the premium
over market represented by the tender offer" where the long-term
value of the target company's shares outweighs the short-term gains
which may result from the tender offer. 147
The AFL-CIO model guidelines adopted this language and provide
that fiduciaries must vote in the economic best interest of plan
participants and beneficiaries, but they are not required to maximize short-term gains if inconsistent "with the long-term economic
best interests of the participants and beneficiaries."148 The guidelines list several issues which may affect these long-term interests:

• Share value and dividend yield;
• Corporate policies that affect employment security and wage
levels of plan participants;
• Corporate policies that affect local economic development and
stability;
• Corporate policies that affect growth and stability of the overall economy;
• Corporate responsibility to employees and local communities
where the firm operates; and
142. See text accompanying notes 129, 131 and 132. For an in-depth analysis of
pass-through voting arrangements see Wade, Employee Benefit Plans in Control Contests: An Analysis oj "Pass ThrOugh" Arrangements, Pens Rpt (BNA) Vol 17, No 30,
at 1290, 1292-93 (Jul 23, 1990).
143. Model Guidelinesjor Delegated Proxy Voting Responsibility, adopted by the
AFL-CIO Executive Council, Feb 1991, reprinted in AFL-CIO, Investing in Our Future:
An AFL-CIO Guide To Pension Investment and Proxy Voting 8 (1991) (hereinafter
Model Guidelines).
144. Id.
145. Joint Statement, cited in note 71.
146. Id at 2.
147. Id.
148. Model Guidelines, cited in note 143, at 10.
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• Workplace and environmental safety and health. 149
The policy establishes guidelines for six categories of proxy
decisions: election of directors; routine proposals; corporate governance and changes in control; other shareholder proposals; and other
issues. Each of these categories will be briefly described.
Election ofDirectors-Under the AFL-CIO guidelines, the voting
fiduciary must assess whether the director candidate will have a
positive impact on the long-term value of the corporation. In making
this decision, the fiduciary must consider the ratio of inside directors to independent directors l60 and the candidate's record as a
corporate citizen. 161 The fiduciary also must evaluate the candidate's performance record and determine whether the nominee has
any potential conflicts of interest. 162 Other factors to be considered
include whether the candidate can devote enough time and energy
to the task of overseeing the companyl63 and how employees and
shareholder groups view the candidate's qualifications. 164
If the election is uncontested, the fiduciary may support the
management slate unless the record indicates that the incumbents
have not acted in the "long-term economic best interests of plan
participants and beneficiaries. "166 If the incumbent management has
not acted in the participants' best interests, the fiduciary may
attempt to remedy management's lack of response to the long-term
interests of plan participants by withholding votes, meeting with
the directors, or supporting relevant shareholder resolutions. 166
Routine Proposals-Routine proposals are defined as uncontested proposals "which do not materially change the structure,
bylaws, or operation of the corporation."167 As a general rule, fiduciaries may vote with management on routine issues unless the
proposal would adversely affect the long-term economic best interests of plan participants and beneficiaries. 16s Therefore, each
149. Id.
150. Id. at 12. Independent directors are defined as those directors who have not
been employed by the company and have not had a business or family relationship
with the corporation or its top executives during the last five years. Id.
151. Id. The fiduciary must examine the candidate's record on labor-management
relations, environmental issues, and workplace safety and health "particularly where
corporate policy (or the lack thereof) has contributed to the occurrence of incidents
that have a material negative impact on the company's long term performance." Id.
152. Model Guidelines, cited in note 143, at 12.
153. Id. The fiduciary should consider any time restraints placed on the candidate
because of other commitments, such as other employment and directorial duties. Id.
154. Id.
155. Id at 13.
156. Model Guidelines, cited in note 143, at 13.
157. Id at 13. Routine proposals may include issues such as executive stock option
plans and director liability and indemnification. Id at 14.
158. Id.
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proposal must be examined on a case-by-case basis to determine if
it will have an economic impact on the value of plan-owned shares.
Corporate Governance and Changes in Control-Where a
corporate governance proposal has not been made in response to a
contest for corporate control, the fiduciary must consider how the
vote will affect the value of plan assets "as well as the ability of
shareholders to hold management accountable for corporate performance."159 If the proposal relates to a change in control, the fiduciary must conduct a more intensive review.160 The review must include
detailed independent cost/benefit analysis of the probable economic
effect of the proposed transaction. 151 The guidelines do not require
the fiduciary to maximize short-term gains if disruption of the
stability and continuity of the corporation is inconsistent with the
long-term economic best interests of plan participants and beneficiaries. 152 The policy also provides specific guidance for fiduciaries
on proposals relating to recapitalization,153 reincorporation,l54 poison
pills,155 board size and composition,166 independent directors, 167
supermajority voting requirements,168 dual class voting,169 confiden-

159. Id at 15.
160. Model Guidelines, cited in note 143, at 10, 14.

161. Id at 14.
162. Id.
163. Id at 15. Generally, the fiduciary may support recapitalization proposals
"where satisfactory business reasons are specified and there is no overall and significant negative impact on matters of corporate governance." Id. Additionally, the "fi·
duciary must analyze the issue to insure that the stability and future profitability of
the company are not placed at risk by excessive debt." Id.
164. Model Guidelines, cited in note 143, at 15. Generally, the "fiduciary may
support reincorporation proposals where satisfactory business reasons are specified
and there is no overall and significant negative impact on matters of corporate governance, management accountability and the interests of employees who may lose
protections afforded by state law." Id.
165. Id. The fiduciary "must consider whether a poison pill proposal by management requires management to submit the pill periodically to a shareholder vote." Id.
The fiduciary also "must consider the impact of acquisition attempts that may be
detrimental to the long-term economic best interests of plan participants and beneficiaries." Id at 15-16.
166. Id at 16. The fiduciary should consider whether the directors have provided
a satisfactory reason for any proposed change in board size or composition, and should
also consider the ratio of independent to inside directors. Id. The policy states that
the fiduciary must weigh the negative effect of a decrease in the ratio of independent
directors to inside directors "against the consideration that, in the context of a change
in control, inside directors may be more responsive to the interests of employees and
the community in which they operate." Id.
167. Id. See also discussion at note 150 for definition of independence.
168. Model Guidelines, cited in note 143, at 16. The fiduciary should balance the
potential risk that the provision will undermine voting rights against the potential
benefit of protecting the interests of minority shareholders. Id.
169. Id.
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tial voting and independent tabulation,17O classified boards,171 cumulative voting,172 shareholders' right to call special meetings 173 and
golden parachutes. 174
Other Shareholder Proposals-The AFL-CIO guidelines require
fiduciaries to support certain other shareholder proposals that
enhance or have a neutral effect on the long-term economic best
interests of plan participants and beneficiaries. 176 These include
proposals relating to the formation of shareholder advisory committees,176 national health care reform,177 withdrawal from South
Africa,178 adoption of the MacBride Principles,179 adoption of the
Valdez Principles 180 and compliance with labor standards and equal
employment opportunity. 181
Other Issues-In the guidelines, the AFL-CIO observes that not
all issues having a significant economic impact on the value of
corporate stock are addressed by means of a proxy.182 Where the
proxy mechanism is inappropriate, the fiduciary should consider
alternatives such as meeting with management to discuss the issues,
supporting shareholder resolutions, or requesting board committees
to study the issue. 183 Issues that fall within this category include
170. Id at 17. The fiduciary should consider the use of corporate funds by management to coerce or lobby shareholders to vote in a particular manner. Id.
171. Id. The fiduciary must weigh the harm of reduced "ability of shareholders
to influence corporate policy vs the potential benefit of discouraging transactions that
may be detrimental to the long-term economic best interests of plan participants and
beneficiaries." Id.
172. Model Guidelines, cited in note 143, at 17. The fiduciary "must consider
that cumulative voting is a method of obtaining minority shareholder representation
on a board and of achieving a measure of board independence from management
control." Id.
173. Id. The fiduciary must consider "that this right enhances the opportunity
for shareholders to raise issues of concern with the board of directors [and weigh this)
against their potential for facilitating changes in control." Id.
174. Id. The fiduciary must weigh the economic costs of the golden parachute
agreement against the "potential negative effects on management and employee performance." Id.
175. Id at 18.
.
176. Model Guidelines, cited in note 143, at 18. Such shareholder advisory committees typically discuss shareholder relations, environmental issues, occupational
safety and health, and executive compensation. Id.
177. Id. The "fidUciary must consider whether the significant and increasing cost
of providing health care coverage for employees and its impact on overall profitability,
makes it prudent for the company to explore the impact of national health care reform
legislation on its operations." Id at 18-19.
178. Id at 19. "The voting fiduciary must consider whether the unstable operating
environment in South Africa poses a potentially negative impact on both the domestic
and international operations of companies that maintain ties with South Africa." Id.
179. Id.
180. Model Guidelines, cited in note 143, at 19.
181. Id at 19-20.
182. Id at 20.
183. Id.
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equal access by the shareholder to the proxy machinery, 184 fair price
provisions 185 and greenmail payments. 186
V. Proxy Regulation by the SEC

The Securities Exchange Act of 1934 regulates the activities of
institutional investors who use the proxy process to influence corporate behavior. Regulation 14A187 relates to the solicitation of proxies
and Rule 14a-8 governs shareholder proposals. 188
Owning a share of stock conveys three basic rights: the right to
receive a return on the investment, the right to receive a proportionate interest in net assets on liquidation, and a right to vote. 189
The right to vote is exercised at annual shareholder meetings at
which shareholders can elect directors and vote on certain corporate
matters. Because ownership of most publicly held corporations is
widely dispersed, it is unrealistic to expect all shareholders to
personally attend the annual shareholder meeting. Instead, management mails to each shareholder a proxy form, along with a proxy
statement and annual report. The proxy form authorizes the proxy
holder to represent the shareholder and vote his or her shares at the
annual shareholder meeting. 190 The shareholder may direct the proxy
holder to vote in a certain manner, but more typically the share184. Model Guidelines, cited in note 143, at 20.
185. Id at 20-21. The fiduciary must consider that fair price "provisions guard
against coercive pressures of two-tiered tender offers .... [and that such provisions
may minimize] the company's debt." Id.
186. Id at 21. The fiduciary "must consider that greenmail discriminates against
other shareholders and may result in decreased stock price." Id.
187. Regulation 14A. 17 CFR § 240.14a-l to § 240.14b-2 (1990).
188. Rule 14a-8, 17 CFR § 240.14a-8 (1990).
189. H Henn & J Alexander, Laws of Corporations and Other Business Enterprises 396 (3d ed 1983).
190. Rule 14a-4 describes the requirements for a proxy form. 17 CFR § 240.14a4 (1990). A proxy form must:
1) identify in boldface type the person or group which is soliciting the proxy.
Rule 14a-4(a)(I).
2) provide a "specifically designated blank space for dating the proxy card."
Rule 14a-4(a)(2).
3) clearly and impartially identify the matters to be voted upon. Rule 14a-4(a)(3).
4) provide the shareholder with the opportunity to choose between approval.
disapproval or abstention with respect to all matters to be voted upon other than
the election of directors. Rule 14a-4(b)(I).
5) set forth the names of each person nominated as a director and provide the
shareholder with a means by which to withhold authority to vote for a particular
nominee. If a means is provided for the shareholder to grant authority to vote for
the nominees as a group, then a means must also be provided for the shareholder
to withhold authority to vote for the entire group. Rule 14a-4(b)(2).
6) provide that the shares represented by the proxy will be voted, and if the
shareholder properly has indicated his or her choice of approval, disapproval, or
abstention. the proxy will be voted in accordance with the shareholder's instructions. Rule 14a-4(e).
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holder grants the proxy holder authority to vote according to the
proxy holder's preference, which must be clearly indicated on the
proxy form. 191 The proxy also may confer discretionary authority
upon the proxy holder to vote upon matters that management, within
a reasonable time before the proxy form was mailed, did not know
would be presented at the meeting. 192
The proxy statement is a detailed communication which must
clearly disclose all material information 193 in such a manner that it
can be easily understood by shareholders. 194 Schedule A describes
specific items that must be disclosed in the proxy statement. These
items include information regarding the person who is making the
solicitation,195 the directors and executive officers,196 their compensation,197 as well as corporate financial information. 19B
Rule 14a-2 requires any person who solicits proxies from more
than ten shareholders to comply with certain filing and disclosure
requirements. 199 The term "solicitation" is broad and includes "[t]he
furnishing of a form of proxy or other communication to security
holders under circumstances reasonably calculated to result in the
procurement, withholding or revocation of proxy."200 Thus, institutional investors which solicit ten or more shareholders are subject
to additional requirements and restrictions. 201
Management's decision to solicit proxies from its shareholders
triggers a limited duty to include certain shareholder-sponsored
proposals in its proxy solicitation materials at management's
expense. 202 Shareholders must meet certain holding requirements in
191. Rule 14a-4(b)(1), 17 CFR § 240.14a-4(b)(1) (1990). Proxy forms generally
contain language such as: "This proxy will be voted for the election of all nominees
named in proposal (1) and against [for] proposal (2)." Bagley, Proxy Contests and
Corporate Control, 20-3rd CPS (BNA) at A-64, n 28 (hereinafter Bagley).
192. Rule 14a-4(c)(1) requires the proxy form to contain a statement such as the
following:
So far as is known by [management], no matters other than the election of directors
[and other matters listed on the proxy form, if any] will be considered at the [annual]
meeting. However, if any other matters properly come before the meeting, the Proxies
named in the accompanying proxy intend to vote said proxy in accordance with their
best judgment.
Bagley, cited in note 191, at A-64, n 29. However, a grant of discretionary authority does not apply to proposals made by the proxy holder. SEC Release Nos 336676, 34-23789 (Nov 20, 1986), 51 Fed Reg 42,048 (1986).
193. Rule 14a-9, 17 CFR § 240. 14a-9 (1990).
194. Rule 14a-5(a), 17 CFR § 240. 14a-5(a) (1990).
195. Schedule 14A, Item 4.
196. Schedule 14A, Item 7.
197. Schedule 14A, Item 8.
198. Schedule 14A, Item 13.
199. Rule 14a-2(b)(1), 17 CFR § 240.14a-2(b)(1) (1990).
200. Rule 14a-1(l)(1)(iii), 17 CFR § 240.14a-1(1)(1)(iii)(1990).
201. Rule 13-d also may be applicable. See note 55 for brief description of Rule
13d(1) requirements.
'
202. Rule 14a-8(a), 17 CFR § 240. 14a-8(a) (1990).
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order to take advantage of this rule. The shareholder must "be a
record or beneficial owner of at least 1% or $1000 in market value
of securities entitled to be voted on the proposal at the [shareholder)
meeting. "203 The shareholder must have held the securities for at
least one year and must continue to hold them through the date of
the meeting. 204 The shareholder may submit only one proposal,
regardless of the number of shares held. 205 The submission must be
filed timely.206 The shareholder proponent must limit the proposal
and any supporting statement to five hundred words. 207 The shareholder also is limited by subject matter. Management may exclude
certain proposals that relate to elections,208 personal grievances,209
the day-to-day operations of the company,210 the amount of dividends,211 matters that are not proper subjects for shareholder
action,212 and other categories. 213
Although Rule 14a-8 curtails the right of shareholders to make
shareholder proposals, the Securities and Exchange Commission has
narrowly construed these exclusions. Proposals that are advisory or

203. Rule 14a-8(a)(1), 17 CFR § 240.14a-8(1)(1990).
204. Id.
205. Rule 14a-8(a)(4), 17 CFR § 240. 14a-8(a)(4) (1990).
206. Rule 14a-8(a)(3), 17 CFR § 240.14a-8(a)(3) (1990). The proposal must be
received at the corporation's principal executive offices at least 120 calendar days
before the one-year anniversary of the date management released the proxy statement
to the shareholders of the previous year. Id.
207. Rule 14a-8(b)(1), 17 CFR § 240. 14a-8(b)(1) (1990).
208. Rule 14a-8(c)(8), 17 CFR § 240. 14a-8(c)(8) (1990).
209. Rule 14a-8(c)(4), 17 CFR § 240. 14a-8(c)(4) (1990).
210. Rule 14a-8(c)(7), 17 CFR § 240. 14a-8(c)(7) (1990).
211. Rule 14a-8(c)(13), 17 CFR § 240.14a-8(c)(13) (1990).
212. Rule 14a-8(c)(1), 17 CFR § 240. 14a-8(c)(1) (1990). This exclusionary power
can be circumvented by the use of advisory or precatory proposals.
213. The complete list of proper omissions is: (1) the proposal is not a proper
subject for shareholder action under the laws of the state in which the corporation is
domiciled; (2) the proposal would violate state, federal, or foreign law, if implemented;
(3) the proposal or supporting statement is contrary to any of the SEC proxy rules,
including Rule 14a-9 which prohibits false or misleading statements in proxy soliciting
materials; (4) the proposal relates to a personal claim or grievance; (5) the proposal
relates to operations which account for less than five percent of the corporation's
total assets and for less than five percent of its net earnings and gross sales for the
most recent fiscal year, and is otherwise not significantly related to the corporation's
business; (6) the proposal is beyond the company's power to effectuate; (7) the proposal deals with a matter that relates to the corporation's ordinary business operations; (8) the proposal relates to an election of officers; (9) the proposal is contrary
to a proposal which will be submitted by the corporation at the meeting; (10) the
proposal has been rendered moot; (11) the proposal substantially duplicates a proposal
already received by the corporation which will be included in the proxy materials for
the meeting; (12) the proposal deals with substantially the same subject matter as a
proposal submitted within the last five years, and certain timing and voting requirements have been met; and (13) the proposal relates to specific amounts of cash or
stock dividends. Rule 14a-8(c)(1)-(13), 17 CFR § 240. 14a-8(c)(1)-(13) (1990).
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precatory are typically allowed. 214 For example, the SEC has permitted shareholder proposals re~ating the South Africa,216 the environment,216 affirmative action,217 the MacBride Principles,218 golden
parachutes,219 secret balloting,220 periodic reports by the board of
directors to shareholders,221 poison pillS,222 corporate finance 223 and
independent directors. 224
VI. CaIPERS' Proxy Reform Proposals
In November 1989, CalPERS requested the Securities and
Exchange Commission to undertake a comprehensive review of the
SEC's proxy rules. 226 As the ·proponent of dozens of shareholder
proposals,226 CalPERS recognized "deficiencies in the current proxy
rules ... [which] make it difficult for shareholders to play effective
roles as involved owners."227 CalPERS noted that "the proxy process
remains the exclusive province of company management and well
financed combatants for corporate control-few others have the
214. Eppler & Leibowitz,Dealing with Rule 14a-8Shareholder Proposals 8 (1990),
reprinted in PLI, Proxy Contests, Institutional Investor Initiatives, Management Responses 1990, at 779, 788 (1990) (hereinafter PLI).
215. Raytheon Co., 1990 SEC No-Act LEXIS 556 (Mar 28, 1990); USG Corp., 1990
SEC No-Act LEXIS 450 (Mar 12, 1990); The Dow Corp. Chemical Co., 1990 SEC NoAct LEXIS 323 (Feb 16, 1990).
216. The Dow Chemical Co., 1991 SEC No-Act. LEXIS 377 (Mar 6, 1991); American Electric Power, 1991 SEC No-Act LEXIS 24 (Jan 3, 1991); Exxon Corp., 1990
SEC No-Act LEXIS 131 (Jan 26, 1990); Exxon Corp., 1990 SEC No-Act LEXIS 149 (Jan
31, 1990); Knight-Ridder, Inc., 1990 SEC No-Act LEXIS 193 (Feb 2, 1990); Union
Pacific Corp., 1990 SEC No-Act LEXIS 387 (Feb 21, 1990).
217. American Telephone & Telegraph Co., 1990 SEC No-Act LEXIS 20, (Jan 5,
1990); but see Wal-mart Stores, Inc., 1991 SEC No-Act LEXIS 572 (Apr 10, 1991).
218. VF Corp., 1991 SEC No-Act LEXIS 319 (Feb 21, 1991); Mobil Corp., 1990
SEC No-Act LEXIS 167 (Feb 7, 1990).
219. State Bank ofLong Island Co., 1991 SEC No-Act LEXIS 497 (Mar 28, 1991);
Eastman Kodak Co., 1991 SEC No-Act LEXIS 160 (Jan 30, 1991); TPI Enter., Inc.,
1990 SEC No-Act LEXIS 328 (Feb 15, 1990).
220. Amoco Corp., 1990 SEC No-Act LEXIS 234 (Feb 14, 1990); Mobil Oil Corp.,
1990 SEC No-Act LEXIS 359 (Feb 28, 1990).
221. Centerior Energy Corp., 1990 SEC No-Act LEXIS 367 (Feb 23, 1990).
222. Champion International Corp., 1990 SEC No-Act LEXIS 451 (Mar 13, 1990).
223. Crane Co., 1990 SEC No-Act LEXIS 407 (Mar 1, 1990).
224. Dillard Dep't Stores, Inc., 1991 SEC No-Act LEXIS 403 (Mar 7,1991); Waste
Management, Inc., 1991 SEC No-Act LEXIS 450 (Mar 8,1991); Tribune Co., 1991 SEC
No-Act LEXIS 360 (Mar 7,1991); The Dow Chemical Co., 1991 SEC No-Act LEXIS 391
(Mar 7, 1991).
225. Letter from Dale M Hanson to Linda C Quinn (Nov 3, 1989) (hereinafter
Hanson Letter) in PLI, cited in note 214, at 637; Letter from Richard H Koppes to
Linda C Quinn (Nov 3, 1989), reprinted in part in PLI, cited in note 214, at 640
(complete copy of letter on file with author) (hereinafter CaLPERS Letter).
226. In the 1987-1989 proxy season CalPERS sponsored 28 shareholder proposals. CalPERS Letter, cited in note 225, at 2. In the 1991 proxy season CalPERS sponsored twelve proposals. Corporate Governance: CalPERS' Shareholder Proposals Signal
Increased Interest in Issues, Pens Rpt (BNA) Vol 18, No 18 at 785 (May 6, 1991).
227. Hanson Letter, cited in note 225, at 2.
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resources to prepare and distribute their own proxy materials and
to 'work' the system."228
CalPERS suggested forty-eight proposals that are designed to
enhance the ability of long-term shareholders to participate "in the
dialogue of corporate governance. "229 The four dozen proposals are
divided into four categories: (a) structure and process; (b) shareholder communications; (c) enhancement of disclosure; and (d) SEC
filing and review of proxy materials. Some of the major proposals
will be described below.
A. Structure and Process
Most of CalPERS recommendations relate to the "structure and
process of the proxy system with a view to giving shareholders an
opportunity to influence the agenda for voting on the election of
directors and the adoption of fundamental corporate actions. "230
Agenda control is a major issue in corporate governance. Management can gain significant strategic advantages by controlling the
agenda. Professor Black describes the problem:
Managers control what the shareholders get to vote on, when they
get to vote, what order proposals are offered in, and when the shareholders learn what's on the agenda....
Shareholders can't propose their own nominees, or even choose
among more candidates than there are positions to be filled....
Managers can also count the votes as they come in and withdraw
or modify in midvote a proposal that seems likely to fail, or adjourn
the shareholder meeting to allow more time to gather support....
The shareholders usually have no notice of matters to be voted
on until they receive the proxy statement, about a month before the
meeting. This makes it extremely hard for shareholders to develop
a counterproposal or an opposing solicitation, get it cleared by the
SEC, and then lobby against management's proposa1,231

In order to level the playing field, CalPERS has suggested the
following proposals:
Rule 14a-l-Under Rule 14a-l(l)(1)(iii), the terms "solicit" and
"solicitation" include "[t]he furnishing of a form of proxy or other
communication to security holders under circumstances reasonably
calculated to result in the procurement, withholding or revocation
of proxy."232 CalPERS criticizes this definition as being overly broad
and subjective, as it could include communications among shareholders even before proxy solicitation has begun. 233 CalPERS suggests
228. Id.
229. Id.
230. CaLPERS Letter, cited in note 225, at 9.
231. Black, Sharelwlder Passivity Reexamined, 89 Mich L Rev 520, 592-594 (1990)
(hereinafter Black).
232. Rule 14a-l(l)(l)(iii), 17 CFR § 240. 14a-l(l)(10(iii) (1990).
233. CaLPERS Letter, cited in note 225, at 10, at A.1.
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that the Commission develop objective criteria which focus on "the
timing and purpose of the communications, the subject matter in
question and the parties involved. "234
Rule 14a-2-CaIPERS criticizes the safe harbor provisions
included in Rule 14a-2. They request that the safe harbor of Rule
14a-2(a)(6), which allows. certain controlled solicitation through
newspaper advertisement,236 be broadened to include advertisements in all forms of media. 236 CalPERS also recommends that the
safe harbor for solicitations of no more than ten persons 237 be broadened to allow solicitations of more than ten sophisticated investors. 238
In June 1991, the SEC issued proposed proxy rule amendments 239
which would exempt disinterested shareholders from the current rule
which requires shareholders who communicate with more than ten
shareholders to file a proxy statement with the SEC.240 A disinterested shareholder is defined as a shareholder who "does not have,
and is not acting on behalf of a person who has, a material economic
interest in the matters to be acted upon, other than as a security
holder of the registrant. "241 The proposed exemption would be
unavailable if the shareholder solicits other shareholders for their
proxies,242 or if the shareholder furnishes or requests a consent or
authorization of the shareholder for delivery to the company.243 The
new exemption will allow pension funds and other institutional
investors to communicate among themselves about any dissatisfaction with management and how they plan to vote on management
and shareholder proposals. The proposed rule would also exempt
organizations of shareholders who "exchange information with
members regarding such matters of common concern as proxy voting
positions or views on corporate governance policy."244 Providers of
234. Id.
235. Rule 14a-2(a)(6), 17 CFR § 240.14a-2(a)(6) (1990).
236. CaLPERS Letter, cited in note 225, at 10, at A.2.
237. Rule 14a-2(b)(I), 17 CFR § 240.14a-2(b)(1) (1990).
238. CaLPERS Letter, cited in note 225, at 10, at A.3. Alternatively, CalPERS
suggests that more than ten solicitees be allowed "for larger companies or for companies with greater numbers of outstanding shares." Id. Another proposal is to amend
Rule 14a-2(b)(2) to broaden the safe harbor for proxy voting advice rendered by
financial advisors by deleting the requirement in Rule 14a-2(b)(2)(i) that "[t)he advisor
renders financial advice in the ordinary course of his business." Id. Alternatively,
CalPERS suggests that the rule "be revised to expand the nature of advice rendered
by the advisor in the ordinary course of business." Id at II, at AA.
239. SEC Proposed Proxy Rule Amendments, Exchange Act Release No 34-29315
(Jun 17, 1991), reprinted in Sec Reg & L Rep (BNA), Vol 23, No 25, at 970 (Jun 21,
1991).
240. Proposed SEC Rule 14a-2(b)(I), 17 CFR § 240. 14a-2(b)(l) (1991).
241. Proposed SEC Rule 14a-2(b)(I)(i), 17 CFR § 240. 14a-2(b)(1)(i) (1991).
242. Proposed SEC Rule 14a-2(b)(I)(ii), 17 CFR § 240. 14a-2(b)(l)(ii) (1991).
243. Proposed SEC Rule 14a-2(b)(l)(iii), 17 CFR § 240. 14a-2(b)(I)(iii) (1991).
244. Preamble to SEC Proposed Proxy Rule Amendments, cited in note 239, at 6,
reprinted in Sec Reg L Rep (BNA) Vol 23, No 25, at 975 (Jun 21, 1991).
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shareholder advisory services such as the Investor Responsibility
Research Center and Institutional Shareholder Partners, Inc., would
fall within the exemption. 246
Rule 14a-4-CaIPERS has proposed several changes to Rule 14a4. After noting that the requirements of Rule 14a-4 relating to
discretionary voting are confusing, CalPERS suggests that the rule
be rewritten to provide that
(a) a proxy may confer discretionary authority to vote on matters
for which a choice is not specified, so long as (1) such authority will
only be with regard to matters currently enumerated in Rule 14a4(c) and (2) the proxy contains specified disclosure regarding the
extent of this discretionary voting. 246

CalPERS emphasizes that "general conferrals of discretionary voting
authority [should] ... not cover an adjournment of a meeting for the
purposes of further solicitation or resolicitation in order to achieve
a favorable vote result on a contested matter."247 CalPERS further
recommends that Rule 14a-4(d), which provides that no proxy shall
confer authority to vote "at any annual meeting other than the next
annual meeting," be revised to make clear whether it applies to
special meetings. 248
Rule 14a-7-Under Rule 14a-7, if the corporation intends to
solicit proxies, upon the request of a shareholder and at the shareholder's expense, the company must either mail the shareholder's
proxy materials or provide a reasonably current shareholder list to
the requesting shareholder. 249 The list need not include the names
and addresses of beneficial owners. 260 CalPERS observes that '[t]his
puts shareholders on an uneven footing ... in two respects:"261
First, if the registrant elects not to provide a shareholder list, it
then has some control over the timing and efficiency with which a
shareholder communication is disseminated. Second, if the registrant elects to provide a shareholder list, it need do so only with
regard to record holders, even if the registrant in fact has information as to beneficial owners. 252

CaIPERS' complaint does not stand alone. One commentator
notes:
245. Id at n 40.
246. CaLPERS Letter, cited in note 225, at II, at A5.
247. Id.
248. Id. at A.7. CalPERS also suggests that Rule 14a-4(b)(l) be amended to eliminate the phrase "group of related matters" "so as to discourage, if not prohibit, a
combination of matters that are not independent as a legal matter-Leo where a vote
for one matter would be legally inconsistent with a vote against another matter." Id
at A.6.
249. Rule 14a-7, 17 CFR II 240.14a-7 (1990).
250. Rule 14a-7(c), 17 CFR II 240.14a-7(c) (1990).
251. CaLPERS Letter, cited in note 225, at 12, at A.I0.
252. Id.
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Rule 14a-7 represents a missed opportunity for the SEC to level the
playing field by requiring company managers to share their knowledge of shareholder identities and shareholdings, without the delay
and lawsuit expense needed to obtain a list under state law. 253
CalPERS urges the SEC to revise Rule 14a-7 to require the corporation to disclose a shareholder list which includes record and beneficial owners. 254
In June 1991, the SEC issued proposed proxy rule amendments
which would allow shareholders to choose whether they want the
employer to mail their proxy materials to shareholders or whether
they prefer to have access to the shareholder list. 266 Shareholders
who request access to the shareholder list would be required to pay
for the cost of obtaining the list. 266 The shareholder list could only
be used to solicit proxies or respond to a proxy proposal. 267
Rule 14a-8-Several suggestions made by CalPERS relate to
shareholder proponent Rule 14a-8. 268 CalPERS recommends waiver
of the one-year holding rule where the company has been in existence for less than a year or where the company is a successor or
former subsidiary of another corporation. 269
Modification of the one-proposal-per-shareholder rule is urged
by CaIPERS. CalPERS suggests a two-tiered approach under which
shareholders who own one percent or $1,000 of securities and who
are entitled to vote at the meeting would be allowed to submit one
proposal, while shareholders who own three percent or $1 million
of securities and who are entitled to vote would be able to submit
more than one proposal. 260
Two proposed revisions relate to omissions. Under Rule 14a8(c)(8), a company can omit a shareholder proposal which relates to
an election to office. 261 CalPERS contends that a proposal should be
omitted only if it relates to "the election of a named individual to a
specified office or to an election to office being considered at the
meeting for which proxies are being solicited. "262 CalPERS also urges
revision of Rule 14a-8(c)(12), which allows omission of a proposal
which "deals with substantially the same subject matter as a prior
253. Black, cited in note 231, at 542.
254. CaLPERS Letter, cited in note 225, at 12, at A.10. CalPERS also recommends
that the same changes be made to the tender offer rule, Rule 14d-5. Id.
255. Proposed SEC Rule 14a-7(c), 17 CFR § 240.14a-7(c) (1991).
256. Id.
257. Id.
258. CalPERS recommends that the term "proponent" be modified to make it
clear when the term includes co-sponsors. CalPERS Letter, cited in note 225, at 12, at
A.l1.

259. Id at A.12.
260. Id at 13, at A.13.
261. Rule 14a-8(c)(8), 17 CFR § 240. 14a-8(c)(8) (1990).
262. CaLPERS Letter, cited in note 225, at 13, at A.14.
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proposal submitted to security holders in the registrant's proxy
statement and form of proxy relating to any annual or special meeting of security holders held within the preceding five calendar
years."263 Under current law, the proposal can be omitted only if it
received minimum levels of support in prior years. 264 CalPERS
suggests that instead of defining the level of support achieved "in
terms of a percentage of 'the total number of votes cast' ... [t)he
vote level requirement. . .. should be amended to operate in terms
of a percentage of the total number of votes cast 'for' or 'against'
the proposal in question."265 This eliminates difficulties with abstentions, such as occurred in the 1991 proxy season at Hercules. 266
CalPERS also urges the Commission to require confidential voting
and independent tabulation of proxies. 267 The lack of confidential
voting creates a coercive environment: Management can keep sending proxy cards to shareholders who vote the "wrong way." Because
shareholders can vote many times, it is often unclear to the tabulators whether a vote should be counted or discarded. As one author
notes, "The tabulators must exercise discretion, and experience
teaches that they exercise that discretion in the manager's favor
more often than not. "268
B. Shareholder Communications

CalPERS makes one dozen suggestions to improve communications between shareholders and management. Under current law,
beneficial owners may remain anonymous if they hold securities in
street name and object to the disclosure of their identities to the
corporation. 269 CalPERS urges the Commission to "eliminate the right
of beneficial owners to object to the disclosure of their identities. "270
CalPERS implies that this would help reduce fraudulent activities
such as insider trading, market manipulation, and unregistered
sales. 271
Under current SEC rules, corporations use intermediaries to mail
263. Rule 14a-8(c)(12), 17 CFR § 240.14a-8(c)(12) (1990).
264. Id.
265. CaLPERS Letter, cited in note 225, at 13, at A.15.
266. A proposal for confidential voting was submitted by CalPERS at Hercules.
O'Hara, Poison Pill Proposal Passes at Hercules, Voting Fight Defused, IRRC Corporate
Governance Bulletin, Vol 8, No 2, at 4 (Mar-Apr 1991). The proposal "would have
received a majority vote if abstentions were not counted, but was narrowly defeated
because Hercules does count abstentions in tallying its votes. A bitter battle over
whether the proposal won or lost was defused when the board subsequently voted to
adopt confidential voting." Id.
267. CaLPERS Letter, cited in note 225, at 14, at A.17.
268. Black, cited in note 231, at 561.
269. See, for example, Rule 14b-1(a)(2), 17 CFR § 240. 14b-1(a)(2) (1990).
270. CaLPERS Letter, cited in note 225, at 14, at B.l.
271. Id.
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proxy solicitation materials to nonobjecting beneficial owners
(NOBOs).272 To prevent delays caused by the use of intermediaries,
CalPERS recommends that corporations be allowed to mail proxy
materials directly to NOBOs instead of disseminating this material
to record holders, who in turn deliver the materials to nonobjecting
beneficial owners. 273
Two major investigations are proposed by CaIPERS. First,
CalPERS calls for an investigation of the Independent Election
Corporation of America (IECA), the leading intermediary which
distributes proxy materials to beneficial owners and handles the
voting of shares held in street name. 274 CalPERS urges the Commission to "review the role of IECA in the proxy solicitation process,
IECA's fee structure, the level of competition that currently exists
for IECA's services and the effectiveness of its performance."275
A second major investigation urged by CalPERS relates to
"discretionary voting by brokers in the absence of instructions from
beneficial owners."276 CalPERS believes that the New York Stock
Exchange (NYSE) rules are not always accurately applied and that
uninstructed shares not voted by record owners are counted as
abstentions by the corporation, and consequently may be counted as
"no" votes under some state laws. 277 Although the NYSE allows
stockbrokers who hold shares in street name to vote only on routine
matters unless the client gives timely voting instructions to the
broker,278 enforcement of this rule is nonexistent. 279 This problem is
compounded by the NYSE's broad interpretation of "routine
matters, "280 and the fact that abstention on nonroutine shareholder
proposals "has the same effect as a promanager vote if the proposal
requires a percentage of the outstanding shares for passage or if the
company treats abstentions as 'no' votes, as many do."281

272. See, for example, Rule 14b-l, 17 CFR § 240.14b-l (1990).
273. CaLPERS Letter, cited in note 225, at 15, at B.3. CalPERS also recommends
that the shareholder communication rules be amended to (1) "prohibit the use of
outdated lists of non-objecting beneficial owners for purposes of mailing non-proxy
communications," (2) facilitate "more efficient and practical dissemination of information directly to beneficial owners," and (3) "simplify or standardize time limits."
Id at 15, at 8.4, 8.5, and 8.6.
274. Id at 14, at 8.2.
275. Id.
276. Id at 16, at 8.12.
277. CaLPERS Letter, cited in note 225, at 16-17, at 8.12.
278. New York Stock Exchange, Listed Company Manual 402.06(D) (Looseleaf
1990).
279. Black, cited in note 231, at 561.
280. Id.
281. Id.
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C. Enhancement oj Disclosure

The disclosure proposals offered by CalPERS primarily relate to
Schedule 14A and 14B disclosure requirements. 282 For example,
CalPERS requests changes to Schedule 14A, Item 7(a),283 Item 7(b),284
Item 7(e),286 Item 21,286 and Schedule 14B, Item 2(d),287 Item (3)a,288
Item 3(C)289 and Item 3(e).290
CalPERS makes many technical recommendations. For example,
they suggest that Rule 14a-5(a) be amended to prohibit proxy statement headings that are misleading. 291 They also suggest the relocation and expansion of Rule 14a-5(e) to include "a description of all
282. See CaLPERS Letter, cited in note 225, at 18-21, at C.4-C.15.
283. Id at 18, at C.4. CalPERS wants Item 7(a) to be expanded to require full
disclosure of material proceedings to which any "affiliate of the registrant, any owner
of record or beneficially of more than five percent of any class of voting securities of
the registrant, or any associate of any such director, officer, affiliate of the registrant,
or security holder is a party adverse to the registrant, or any of its subsidiaries." Id
(quoting language of Regulation S-K, Item 103, Instruction 4). Item 7(a) currently
requires disclosure of information relating to directors and executive officers.
284. Id at 18, at C.5. CalPERS suggests that "Item 7(b) disclosure regarding directors (and nominees) should be expanded to identify those directors (and nominees)
who satisfy requirements as to eligibility or other qualifications, such as those applicable under listing standards of an exchange." Id.
285. Schedule 14A, Item 7(eX2) requires a registrant to 1) state whether its
nominating or similar committee will consider director nominees recommended by
shareholders and 2) describe procedures to be followed by shareholders in submitting
such recommendations. CalPERS states:
The disclosure required by· Item 7(e)(2) should be expanded to include (a) whether
security holders have recommended director nominees to the nominating or similar committee during the two years preceding the meeting for which proxies are
being solicited and if so, how many such recommendations were made during each
year, and (b) whether any director nominees so recommended were in fact nominated by the nominating or similar committee for election at the meeting for
which proxies are being solicited and the previous year's meeting of security
holders.
Id at 19, at C.6.
286. CalPERS recommends the disclosure of the following: 1) how votes will be
counted, 2) whether voting is confidential, 3) who will tabulate the votes and 4)
whether the tabulator is affiliated with the corporation. CaLPERS Letter, cited in note
225, at C.7.
287. CalPERS recommends the disclosure of "information regarding any civil
proceedings that the participant may have been a party to, that resulted in ajudgment,
decree or final order enjoining future violations of, or prohibiting or mandating activities subject to federal or state securities laws or finding any violation with respect
to such laws." Id at 20-21, at C.13.
288. CaiPERS suggests that Item 3(a) of Schedule 14B "be expanded to include
a break-down of beneficial ownership into the number of shares as to which the
reporting person has the power to vote, directly or indirectly, and those shares for
which the reporting person has the power to dispose, directly or indirectly." Id at 21,
at C.14.
289. According to CalPERS Item 3(c) should be revised to substitute the word
"acquired" for the word "purchased." Id at 21, at C.14.
290. CalPERS suggests that Item 3(e) "be revised to conform to Item 6 of Schedule
13D which sets forth in more detail the type of arrangements that will trigger a
disclosure obligation." Id at 21, at C.15.
291. Id at 17, at C.2.
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requirements, federal or state (including charter and bylaws),
governing submission by shareholders of matters or proposals to be
presented at a shareholder meeting. "292 CalPERS suggests that the
proxy rules be amended to address the use of multiple proxy cards,
where a shareholder solicits a proxy with respect to only one of many
shareholder proposals. 293
CalPERS asks the Commission to consider an amendment to
Schedule 14A that would require a company "to state the legal
significance, if any, of the approval of any shareholder proposal
being considered. "294 Various other technical suggestions are made. 295

D. SEC Filing and Review of Proxy Materials
CalPERS requests the Commission to consider four changes
relating to SEC filing and review procedures. They relate their experience with the Commission:
The Commission's review of CaIPERS' solicitation materials has been
time consuming and in some instances inconsistent. Proxy materials
filed by CalPERS in 1988 which were virtually identical to materials
approved by the staff in 1987 were subjected to a lengthy review
which resulted in the staff requiring numerous changes before the
material was approved. In other cases, relatively straightforward
solicitation materials filed by CalPERS have been subjected to an
inordinately high level of scrutiny even where the company's proxy
statements (to which CaIPERS' solicitations related) were not
required to be filed in a preliminary form. 296

Professor Black also describes the difficulties caused by the SEC
preclearance rules:
[F]or a shareholder proponent, preclearance can be a significant
source of delay and expense.... Practitioners commonly complain
about extensive nitpicking by the SEC staff. Some also believe that
the staff "approves proxy materials for incumbents that a dissident
would be unable to clear."297

Under current SEC rules, the corporation is not required to file
a preliminary proxy statement if the statement relates to an annual
meeting, or special meeting in lieu of an annual meeting, during which
the only matters that may be acted upon are the election of directors; the election, approval or ratification of auditors; and share292. Id at C.3.
293. Id at 19, at C.8.
294. CalPERS Letter, cited in note 225, at 20, at C.9.
295. Id at 17-21.
296. Id at 8.
297. Black, cited in note 231, at 538-539 (footnotes omitted) (quoting Koether,
Proxy Contests: Strategies, Tactics and Implications for Investors, in The Fiduciary
Responsibilities of Institutional Investors (A Sametz ed, forthcoming 1991)).
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holder proposals included under Rule 14a-8. 298 There is no similar
exclusion for solicitation by a shareholder with respect to a shareholder proposal that is included in the company's proxy statement.
CalPERS wants to level the playing field by creating a parallel
exemption for shareholder-solicitors. 299 Alternatively, if the
Commission continues to require shareholders to file preliminary
solicitation materials, CalPERS recommends that the Commission
adopt standard processing procedures and allocate the responsibility to review soliciting material to one department. 30o
The SEC has responded to suggestions made by CaIPERS. In its
proposed proxy rule amendments, the SEC has proposed the elimination of preliminary filing requirements with respect to all solicitation materials other than the proxy statement and proxy form. 30l
All solicitation materials would be filed with the Commission simultaneously with distribution to shareholders and would become public
when filed.
The final recommendation made by CalPERS relates to staff
memoranda interpreting the proxy rules. CalPERS suggests that the
Commission incorporate these interpretations into the proxy regulations where possible. 302
VII. Reactions to the CalPERS Proposal

Diverse groups such as United Shareholders Association,303 the
Business Roundtable,304 the American Bar Association,305 academics,306 the American Society of Corporate Secretaries,307 and the AFLCI0308 have reacted strongly to the CalPERS proposals. Most reactions have been favorable.
298. Rule 14a-6(a), 17 CFR § 240.14a-6(a) (1990).
299. CalPERS Letter cited in note 225, at 21, at 0.1. CalPERS also suggests that
the playing field be made level by amending Rule 14a-11(c)(6) to provide that Schedule
14B should be filed in preliminary form with the Commission and should not become
a public document until the final copy is filed. Currently, Schedule 14B is public upon
filing. Rule 14a-11(c)(6), 17 CFR § 240.14a-11(c)(6) (1990).
300. Id at 22, at 0-2. CalPERS suggests that this task be allocated to the Chief
Counsel's Office in the Division of Corporation Finance. Id.
301. SEC Proposed Proxy Rule amendments, cited in note 239.
302. CaLPERS Letter, cited in note 225, at 0-4.
303. Goodman, A Reexamination of the Proxy Process, Insights, Vol 4, No 5, at
2 (May, 1990) (hereinafter Goodman).
304. Business Roundtable Urges SEC to Reject "Radical" Proxy Reforms, Pens
Rpt (BNA) Vol 18, No 1, at 11 (Jan 7, 1991) (hereinafter Business Roundtable).
305. Goodman, cited in note 303.
306. Academic Community Supports Proxy System Reform in Letter to SEC, USA
Reports, PR Newswire (Sept 28, 1990).
307. Goodman, Proxy Reform-Corporate Secretaries' Perspective, IRRC Corporate Governance Bulletin, Vol 8, No 1, at 5 (Jan-Feb 1991) (hereinafter Proxy Reform).
308. Letter from Sixteen International Union Presidents to Commissioner Richard
C Breedan (May 7, 1991) (hereinafter 16 Presidents' Letter).
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United Shareholders Association submitted a petition for rulemaking to the Commission, seeking "a comprehensive overhaul of
the corporate proxy voting system."309 The petition calls for confidential proxy voting, increased shareholder access to the proxy
machinery, shareholder approval of management entrenchment
devices, and proxy solicitation rules that allow open and freer
communication among shareholders. 310 United Shareholders Association criticizes the current proxy system because it creates a " 'very
coercive environment' ... If management does not like a shareholder's vote, 'they Fed Ex you a new proxy card and enclose a Fed Ex
package for you to send it back, all at the [shareholders'] expense.' "311
The Association notes:
The sanctity of the confidential ballot is respected in all electionsexcept those of corporations. The absence of a confidential vote
creates a potentially coercive environment in corporate elections.
Many institutional investors and employee shareholders abstain on
controversial issues or vote the company line to avoid the stigma of
having voted against management. Confidential voting in corporate
elections is essential. 312
The American Society of Corporate Secretaries believes that the
proxy system "continues to function remarkably well. "313 The Society "expresses concern that shareholders may seek to influence
corporate direction without taking either control of a company or
responsibility or liability for the effects of their actions on the other
stakeholders of a corporation...."314 Specifically, the Society opposes
proposals which allow large shareholders to include their own slates
in the company's proxy solicitation materials, those which mandate
confidential voting, and those which would increase the number of
proposals that can be submitted by shareholders. 315 The Society
favors restriction of Rule 14a-8(c)(5) and (c)(7) "to curtail the use
of the registrant's proxy statement as a referendum on unrelated
social policy proposals. "316 The Society agrees that the Securities and
Exchange Commission should develop a process which would ensure
309. Executive Summary, Proxy Voting Reform; USA Proposal to the Securities
and Exchange Commission at 1 (United Shareholders Ass'n) (undated: circa May
1990).
310. Id.
311. Flood ofLetters May Influence SEC to Revise Proxy Rules in June, Securities
Week, at 2, (May 14, 1990) (hereinafter Flood of Letters).
312. Whitworth, The Case for Proxy Reform, IRRC Corporate Governance Bulletin, Vol 8, No 1, at 7, 8 (Jan-Feb 1991).
313. Proxy Reform, cited in note 307, at 6.
314. Id.
315. Id.
316. Id at 7.
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greater speed and "efficiency in the review of proxy materials and
no-action letter requests. "317
The Business Roundtable leads the opposition to proxy reform. 3lB
In a memorandum submitted to the Securities and Exchange
Commission, the Roundtable noted that the current system is
performing well and "does not need 'radical' reform. "319 The Business Roundtable cites a recent study by a major proxy solicitation
firm in support of its contention that no reform is needed. 320 The
study "showed that shareholders have made significant gains in
challenging management or corporate boards through proxy
contests. "321 In 74 percent of proxy contests for control of the board
studied from 1984 to 1990, the "challengers gained some or all of
their objectives. In 50 percent of such contests, challengers either
won control at the ballot box; gained control through other means
shortly after the vote; or gained minority representation on the
board."322 The report found that "[c)hallengers won control of the
board in 28 percent of such contests, while incumbents achieved
outright victory in 40 percent of such contests."323 Bruce Atwater,
chairman of the Roundtable task force on corporate governance,
believes that institutional investors should not playa significant role
in corporate governance because they "do not invest on the basis of
long-term performance. "324 Atwater questions "the wisdom of
changing current proxy rules in light of data showing the increasing
concentration of corporate shareholdings in the hands of institutional investors. "325 The Business Roundtable predicts that by the
turn of the century, institutional investors will own two-thirds of
the shares of major U.S. corporations. 326
A position letter submitted by sixteen international union presidents addresses the concern raised by the Business Roundtable over
short-term investment practices: 327
Enhancement of shareholder voting rights and the proxy process
generally may also help reverse the tendency on the part of some
investors, including pension funds, to be short-term investors. Shortterm investors simply choose to speculate on short-term profitability rather than to invest in longer-term values. This investment
posture is better understood when one considers the lack of account317.
318.
319.
320.
321.
322.
323.
324.
325.
326.
327.

Proxy Reform, cited in note 307, at 6.
Business Roundtable, cited in note 304.
Id.
Id.
Id.
Business Roundtable, cited in note 304.
Id.
Id.
Id.
Business Roundtable, cited in note 304.
16 Presidents' Letter, cited in note 308, at 2.
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ability and shareholder democracy in today's corporate governance
system. Without input or influence in the process of corporate governance and business decision-making, even the largest shareholders
inevitably treat corporations as commodities instead of as social
systems. 328
The AFL-CIO makes numerous recommendations: That shareholders who own more than $1 million of stock be allowed to submit
multiple proposals;329 the expansion of the five-hundred-word limit
for shareholder proposals and supporting statements;330 that corporations be required to give requesting shareholders a list of shareholders;331 the imposition of confidential voting;332 and expansion of
issues which require shareholder approval to include poison pills,
golden parachutes, unequal voting rights provisions, and defensive
ESOPs.333
The SEC has received an overwhelming amount of correspondence on proxy reform proposals. 334 The Commission has seriously
reviewed proposals made by CalPERS and other organizations. 336
In June 1991, the SEC issued proposed proxy rule amendments
which addressed many of the concerns raised by CalPERS and
others. 336 These proposals "are the first in a series of possible rulemaking initiatives relating to the proxy solicitation process that are
expected to arise from the Commission's on-going proxy review."337
The Commission is focusing on three issues in its review:
Do the rules unnecessarily restrict or interfere with the ability
of securityholders to communicate among themselves, or with
management?
(2) Do the rules impose unnecessary costs on the registrant and
soliciting persons?
(3) Are there securityholder interests that are not adequately
addressed under the current rules?338
(l)

Former SEC Commissioner Philip Lochner has emphasized the
difficulties faced by the Commission in its review of the proxy process. He has noted that although some advocates of proxy reform
"insist that they only want a level playing field, 'the reality of the
328. Id.
329. Id at 3.
330. Id.
331. 16 Presidents' Letter, cited in note 308, at 4.
332. Id at 5.
333. Id.
334. Flood of Letters, cited in note 31 I.
335. Pension Fund Petition Could Launch Broad SEC Review ofits Proxy System,
Pens Rep (BNA) Vol 17, No 7 at 298, 299 (Feb 12, 1990).
336. See notes 239, 244, 301 and accompanying text.
337. Preamble to SEC Proposed Proxy Rule Amendments, cited in note 239, at 3,
reprinted in Sec Reg & L Rep. (BNA) Vol 23, No 25, at 972 (June 21, 1991).
338. Id.
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situation is that no matter what the Commission does to alter the
current rules, any change will invariably favor one group or another
to one degree or another.' "339 Lochner has noted that drawing limits
on communication between shareholders is "one of the thorniest
issues in the current discussion on changes in the proxy rules....
For the SEC to withdraw from the proxy arena could open the way
for backroom deals, as well as permitting secret solicitations involving coercion and/or misinformation."34o
Lochner has considered whether the SEC "should scrap the
content-based restrictions in Rule 14a-8, and develop some other
system...."341 He noted that under the rules, the SEC staff must
"try to divine the application of vaguely drafted rules to artfully
drawn proposals.... I believe we might be better off with a more
mechanical system that limits the proposals that may [be) included
in a proxy statement, and doesn't try to distinguish between those
that are proper and those that are improper."342 Congressional hearings are being held on proxy and disclosure issues as the next step
in the monumental task of proxy reform.
VIII. Conclusion
After observing the efforts of pension fund trustees to influence
corporate governance, one critic noted, "This is about power, not
about pensions."343 Shareholder activism is a power struggle, an
attempt to reunite corporate ownership and control. It is an effort
to force corporate CEOs and directors to become more accountable
to major stockholders and to consult with large investors on matters
of corporate policy.
Pension funds have made significant progress in forcing corporate accountability. In the 1991 proxy season, pension funds negotiated record numbers of settlements of shareholder resolutions. But
some of these victories are illusory. Many shareholder agreements
were compromises. Institutional investors, believing that "a bird in
the hand is worth two in the bush," withdrew resolutions after they
achieved only partial success. Other settlements were "give-aways."
For example, General Motors and ITT agreed to shareholder resolutions that merely confirmed existing practices. Corporations that
agreed to these low-cost, low-impact shareholder agreements out of
self-interest, still received public accolades for being sensitive to
339. Lux, SEC Commission Outlines Hot Issues in Proxy Reform; But Sees No
Changes Until "Well into 1991," Inv Dealers' Digest, at 8 (Dec 10, 1990).
340. Id.
341. Id.
342. Id.
343. Pension Investments: Public Hearing Before the New York State Pension
Investment Task Force 51 (Mar 3, 1989) (testimony of David Shaffer, Corporate Secretary, Business Council of New York).
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shareholder concerns. 344 Former SEC Commissioner Bevis Longstreth has dubbed this phenomenon "institutional voicelessness."345
He recently observed that if active institutional investors such as
CalPERS and CREF "had not existed, corporate managers might wish
to have 'invented' them, because they give a vestige of reality to the
notion that sharefholders continue to hae a voice over corporate
affairs. 346 This illusion was evident in the 1991 proxy season:
Although institutional investors negotiated record numbers of
settlements, those settlements did not substantially change the landscape of corporate governance.
Although pension funds are just beginning to find their voice, it
is neither strong nor unified. Each pension plan has different strategies, different agendas. A major obstacle facing pension funds is
their lack of coordination and centralization. Because of SEC rules,
it is difficult for pension funds to coordinate their activities. While
piecemeal reform of the SEC proxy rules may not be an ideal solution, the changes proposed by the SEC, CalPERS and United Shareholders Association would allow pension funds to work together to
demand greater corporate accountability.
Another obstacle faced by pension funds is the lack of investment managers who are willing to analyze the economic effects of
proxy voting on plan-owned assets and vote according to a plan's
proxy voting policy. Many investment managers are unwilling to
tailor their proxy voting procedures to take into account the needs
of individual clients. The AFL-CIO Model Guidelines provide detailed
procedures for analyzing proxy issues. It will be interesting to see
how many investment managers will be able to accommodate the
demands placed on them by the increasing number of sophisticated
pension investors. 347
Many solutions have been proposed to achieve corporate
accountability:348 Peter Drucker suggests a business audit,349 Ira
344. Since these proposals are couched in precatory language, management is
under no obligation to comply with them. United Shareholders Association claims that
although fourteen proposals won in the 1990 proxy season, most of the targeted
companies have not adopted the measures. Krikorian, Fiduciary Standards in Pension
and Trust Fund Management-1991 Supplement 29 (1991) (quoting Del Webb Responds to Shareholder Vote, USA Advocate, Vol 5, No 10, at 7 (Oct 1990)).
345. Longstreth, Takeovers, Corporate Governance, and Stock Ownership: Some
Disquieting Trends, J Port Mgmt 54,58 (Spring 1990).
346. Id.
347. I am currently preparing a survey of investment managers to determine the
extent of their ability to analyze proxy issues and meet the demands of increasingly
sophisticated pension clients.
348. See Debate, Can Pension Funds Lead the Ownership Revolution?, Harv Bus
Rev 166 (May-Jun 1991) (hereinafter HBR Debate).
349. Drucker, Reckoning with the Pension Fund Revolution, Harv Bus Rev 106,
114 (Mar-Apr 1991).
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Millstein proposes increased regulation and additional disclosure,36o
Lipton and Rosenblum urge a quinquennial system,361 Dale Hanson
has sponsored proxy reform,362 and Howard D. Shermn has proposed
to convert pension investors into long-term shareholders and to give
institutional shareholders "a greater role in the director nomination
process. "363 The heightened debate over a variety of solutions illustrates the diversity of pension fund voices and their dedication to
finding a way to merge corporate ownership and control.

350. HBR Debate, cited in note 345, at 167.
351. Lipton & Rosenblum, A New System oj Corporate Governance: The Quinquennial Election oj Directors, 58 U Chi L Rev 187 (1991).
352. Hanson Letter, cited in note 225.
353. HBR Debate, cited in note 345, at 182.
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