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19851 COLLATERAL REVIEW OF COURTS-MARTIAL

CIVILIAN COURTS AND THE MIITARY
JUSTICE SYSTEM: COLLATERAL
REVIEW OF COURTS-MARTIAL

by Major Richard D. Rosen*

The article examines the historical relationship between the
civilian and military courts, with emphasis on current develop-
ments in the law. The federal courts do not presently apply a
uniform standard of collateral review to military proceedings. This
divergence in approach prejudices the rights of military claimants
and threatens to undermine the vitality of the military justice
system. This author proposes a standard of collateral inquiry that
would strike a balance between the roles of thefederal judiciary and
the military courts.

How much... is it to be regretted that a set of men,
whose bravery has so often preserved the liberties of their
country, should be reduced to a state of servitude in the
midst of a nation of freemen!'

A civilian trial ... is held in an atmosphere conducive to
the protection of individual rights, while a military trial is
marked by the age-old manifest destiny of retributive jus-
tice.

2

I. INTRODUCTION

Historically, the relationship between the civilian courts and the
military justice system has been marked with mistrust,3 misunder-

*Judge Advocate General's Corps, United States Army. Currently assigned as an In-
structor, Administrative and Civil Law Division, The Judge Advocate General's
School, U.S. Army, 1984 to present. Formerly assigned to the Utigation Division, Of-
fice of The Judge Advocate General, U.S. Army, 1980-83; Office of the Staff Judge
Advocate, V Corps, Frankfurt, Federal Republic of Germany, 1978-80. J.D., Uni-
versity of Miami School of Law, 1973; B.A., Ohio State University, 1970. Dis-
tinguished Graduate, 32d Judge Advocate Officer Graduate Course, 1984; Distin-
guished Graduate, 85th Judge Advocate Officer Basic Course, 1977; Distinguished
Graduate, Adjutant General Officer Basic Course, 1974. Author of Consumer Class
Actions Under the New Jersey Consumer Fraud Act, 26 U. Miami L. Rev. 450 (1972).
Member of the bar of the State of Florida. This article is based upon a thesis submitted
in partial fulfillment of the requirements for completion of the 32d Judge Advocate
Officer Graduate Course.

1W. Blackstone, Commentaries "416.
2 0'Callahan v. Parker, 395 U.S. 258, 266 (1969) (footnote omitted).
3See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 762-66 (1975) (Brennan, J.,

dissenting); O'Callahan vs. Parker, 395 U.S. 258, 265-66 (1969); United States ex rel.
Toth v. Quarles, 350 U.S. 11, 22-23 (1955).
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MILITARY LAW REVIEW [Vol. 108

standing,4 and even antipathy.5 Until recently, however, civilian
judicial intrusion into court-martial proceedings was relatively cir-
cumscribed and predictable.6 Prior to World War II, "there was a
nearly monolithic harmony ' 7 with the proposition that civil court
review of court-martial proceedings, being solely collateral in char-
acter,8 must be limited to technical issues of jurisdiction; that is,
whether the court-martial was properly convened and constituted,
whether it had jurisdiction over the subject-matter and the person of
the accused, and whether the sentence adjudged was duly approved
and authorized by law.9 With the expansion of federal habeas relief
from civilian criminal convictions immediately preceding World War
11,10 the harmony began to dissolve. Relying on the widening scope of
inquiry in civilian habeas corpus, a number of lower federal courts
reviewed allegations of constitutional deprivations in collateral chal-
lenges to court-martial convictions. 1 The harmony disappeared al-

4See Poydasheff & Suter, Military Justice?-Definitely!, 49 Tul. L. Rev. 588 (1975);
Zimmermann, Civilian v. Military Justice, Trial, Oct. 1981, at 34.

5See, e.g., Exparte Henderson, 11 F. Cas. 1067, 1078 (C.C.D. Ky. 1878) (No. 6,349);
Brooks v. Daniels, 39 Mass. (22 Pick.) 498, 501 (1839); People ex rel. Garling v. Van
Allen, 55 N.Y. 31, 39-40 (1873). See also M. Hale, The History of the Comon Law of
England 26 (3d ed. London 1739) (1st ed. London 1713); Comment, Federal Civilian
Court Intervention in Pending Courts-Martial & the Proper Scope qf Military Juris-
diction Over Criminal Defendants: Schlesinger v. Councilman & McLucas v. De
Champlain, 11 Harv. C.R.-C.L. L. Rev. 437 (1976) [hereinafter cited as Comment,
Federal Civilian Court Intervention in Pending Courts-Martial].

6Bishop, Civilian Judges and Military Justice: Collateral Review of Court-Martial
Convictions, 61 Colum. L. Rev. 40, 43-44 (1961); Note, Judicial Review of Courts-
Martial, 7 Geo. Wash. L. Rev. 503 (1938-39).

7Bishop, supra note 6, at 43.
8See, e.g., In re Vidal, 179 U.S. 126 (1900); Exparte Vallandigham, 68 U.S. (1 Wall.)

243 (1864).
9See, e.g., Hiatt v. Brown, 339 U.S. 103, 111 (1950); Collins v. McDonald, 258 U.S.

416, 418 (1922); Givens v Zerbst, 255 U.S. 11, 19-20 (1921); Mullan v. United States,
212 U.S. 516, 520 (1909); Carter v. McClaughry, 183 U.S. 365, 380-81 (1902); Swalm v.
United States, 165 U.S. 553, 555 (1897); United States v. Grimley, 137 U.S. 147, 150
(1890); Smith v. Whitney, 116 U.S. 167, 176-77 (1886); Wales v. Whitney, 114 U.S.
564, 570 (1885); Keyes v. United States, 109 U.S. 336, 339 (1883); Ex parte Reed, 100
U.S. 13, 23 (1879); Dynes v. Hoover, 61 U.S. (20 How.) 65, 81-82 (1858). See generally
Fratcher, Review by the Civil Courts of Judgments of Federal Military Tribunals, 10
Ohio St. L.J. 271 (1949); Lobb, Civil Authority Versus Military, 3 Minn. L. Rev. 105,
113-14 (1919); Snedeker, Habeas Corpus and Court-Martial Prisoners, 6 Vand. L.
Rev. 288, 295-304 (1953); Weckstein, Federal Court Review of Courts-Martial Pro-
ceedings: A Delicate Balance of Individual Rights and Military Responsibilities, 54
Mil. L. Rev. 1, 29 (1971); Note, Civilian Court Review of Court Martial Adjudi-
cations, 69 Colum. L. Rev. 1259, 1260 (1969); Note, Collateral Attack on Courts-
Martial, 7 Geo. Wash. L. Rev. 503 (1938-39).

"'See, e.g., Waley v. Johnston, 316 U.S. 101 (1942); Johnson v. Zerbst, 304 U.S. 468
(1938); Moore v. Dempsey, 261 U.S. 86 (1923); Frank v. Magnum, 237 U.S. 309 (1915).

"See, e.g., Montalvo v. Hiatt, 174 F.2d 645 (5th Cir.), cert. denied, 338 U.S. 874
(1949); Benjamin v. Hunter, 169 F.2d 512 (10th Cir. 1948); United States ex rel. Wein-
traub v. Swenson, 165 F.2d 756 (2d Cir. 1948); United States ex rel. Innes v. Hiatt, 141
F.2d 664 (3d Cir. 1944); Schita v. King, 133 F.2d 283 (8th Cir. 1943); Hicks v. Hiatt, 64
F. Supp. 238 (M.D. Pa. 1946); Shapiro v. United States, 69 F. Supp. 205 (Ct. Cl. 1947).
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COLLATERAL REVIEW OF COURTS-MARTIAL

together in 1953 when the Supreme Court, in Burns v. Wilson,12 "of-

ficially" opened collateral attacks on military sentences to consti-
tutional claims. 13

In Burns, a plurality decision, the Court acknowledged that ser-
vice members have constitutional rights, 14 but held that civilian
courts could review only those constitutional claims that the military

had not "fully and fairly" considered. 5 The Court, however, provid-
ed little direction for applying this "full and fair" consideration

test, 16 causing considerable confusion among the lower federal
courts.' 7 Consequently, the lower courts took diverse approaches to

constitutional challenges to military convictions,18 ranging from

strict refusal to review issues considered by the military courts' to

de novo review of constitutional claims.20 The Supreme Court added

to the confusion by its virtual silence in the matter, despite being
presented with several opportunities to clarify its position. 21

In recent years, while some federal courts continue to adhere, at

least in part, to Burns,22 or attempt to articulate other restrictions on
the scope of collateral review,2 a growing number of courts have
entertained collateral challenges to courts-martial without any ap-

12346 U.S. 137 (1953).

13Just three years before its decision in Burns, the Court disapproved the extension
of habeas review to constitutional claims, holding that '[tlhe single inquiry, the test,

is jurisdiction."' Hiatt v. Brown, 339 U.S. 103, 111 (1950) (quoting United States v.

Grimley, 137 U.S. 147, 150 (1890)).
'4 Burns v. Wilson, 346 U.S. at 139.
51d. at 142.
16See Note, Federal Habeas Corpus Jurisdiction Over Court-Martial Proceedings,

20 Wayne L. Rev. 919, 924 (1974).
17 1d. at 924-26. See also Katz & Nelson, The Need for Clarification in Military

Habeas Corpus, 27 Ohio St. L.J. 193, 206 (1966); Note, Servicenen in Civilian
Courts, 76 Yale L.J. 380, 387 (1966).

'8See, e.g., Note, Civilian Court Review of Court Martial Adjudications, 69 Colum
L. Rev. 1259, 1262 (1969); Developments in the Law--Fderal Habeas Corpus, 83
Harv. L. Rev. 1038, 1217-18 (1969) [hereinafter cited as Developments in te

Law-Federal Habeas Corpus]; Note, Civilian Review of Military Habeas Corpus
Petitions: Is Justice Being Served?, 44 Fordham L. Rev. 1228, 1235-36 (1976).

'9E.g., Palomera v. Taylor, 344 F.2d 937 (10th Cir.), cert. denial, 382 U.S. 946
(1965).

20E.g., Application of Stapley, 246 F. Supp. 316 (D. Utah 1965).
2 1E.g., Parker v. Levy, 417 U.S. 733 (1974), rev'g 478 F.2d 772 (3d Cir. 1973); United

States v. Augenblick, 393 U.S. 348 (1969), rev'g 377 F.2d 586 (Ct. Cl. 1967), and rev'g
sub nom. Juhl v. United States, 383 F.2d 1009 (Ct. Cl. 1967).

22E.g., Bowling v. United States, 713 F.2d 1558 (Fed. Cir. 1983); Kehrli v. Sprinkle,
524 F.2d 328 (10th Cir. 1975), cert. denied, 426 U.S. 860 (1976).

23E.g., Calley v. Callaway, 519 F.2d 184 (5th Cir.) (en banc), cert. denicd, 425 U.S.
911 (1975).
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parent limitations. 24 There is little to distinguish the latter line of
cases from those involving direct appeals. 26

This trend is disturbing for a number of reasons. First, because of
the divergent approaches adopted by the federal courts, the scope of
review accorded a claim will be dependent upon the particular
district or circuit in which the claimant files his petition. In habeas
corpus cases, this situs will be the district or circuit in which the
claimant, through no choice of his own, happens to be confined. 20

Moreover, courts that undertake unlimited de novo review of consti-
tutional claims, regardless of the prior proceedings and deternina-
tions of the military tribunals, fail to accord the deference due the
military courts by virtue of their independent constitutional source27

24E.g., Schlomann v. Ralston, 691 F.2d 401 (8th Cir. 1982), cert. denied, 103 S.Ct.
1229 (1983).

25Indeed, in Culver v. Secretary of the Air Force, 559 F.2d 622 (D.C. Cir. 1977),
Judge Leventhal, in a concurring opinion, wrote that, where a claimant was not af-
forded military appellate court review because his sentence was not sufficiently
severe, "I feel free to approach [the claimant's constitutional claims] almost as
though I were a member of the Court of Military Appeals undertaking direct review."
Id. at 631 (Leventhal, J., concurring).

26The lack of uniformity among the courts in assessing the proper scope of pre-
Burns habeas corpus review of court-martial convictions was the source of some
criticism. See Bishop, supra note 6, at 40-43. For example, in Anthony v. Hunter, 71
F. Supp. 823 (D. Kan. 1947), a military prisoner, Private Anthony, successfully obtain-
ed his release on habeas corpus because of errors in his court-martial proceedings
amounting to a denial of due process. His co-accused, Private Arnold, who was tried
jointly with Anthony, but who happened to be imprisoned in a different judicial
district, was denied relief because the court refused to extend its review beyond
technical jurisdiction. Arnold v. Cozart, 75 F. Supp. 47 (N.D. Tex. 1948). The present
disparity among the courts conceivably could lead to similar abuses.27 "A military tribunal is an Article I legislative court with jurisdiction independent
of the judicial power created an defined by Article Ill." Gaos v. Mayden, 413 U.S.
665, 686 (1973).

"... Congress has the power to provide for the trial and punishment of
military and naval offenses in the manner then and now practiced by
civilized nations; and that the power to do so is given without any
connection between it and the 3d article of the Constitution defining the
judicial power of the United States; indeed, that the two powers are en-
tirely independent of each other."

Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 73 L.Ed. 2d 598, 612 (1982)
(quoting Dynes v. Hoover, 61 U.S. (20 How.) 65, 79 (1858)). See also Burns v. Wilson,
346 U.S. 137, 139-40 (1953); Kurtz v. Moffitt, 115 U.S. 487, 500 (1885). See generally
Rostker v. Goldberg, 453 U.S. 57, 66-67 (1981); Orloff v. Willoughby, 345 U.S. 83, 91
(1953).

Congress, for the first time in the nation's history, recently extended to the
Supreme Court the power to directly review the decisions of the Court of Military Ap-
peals through writs of certiorari. Military Justice Act of 1983, Pub. L. No. 98-209, §
10, 97 Stat. 1393. The possible effect of the Act on future collateral challenges Is
discussed below. See text accompanying notes 457-84 infra.

[Vol. 108
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and their expertise in tailoring individual rights to military require-
ments.

28

In light of the traditional judicial mistrust and antipathy towards
the military justice system, unlimited federal court review of court-
martial convictions might well emasculate the role of the military
courts in balancing the rights of service members against the needs
of the service. 29 On the other hand, federal judges are the rmal ar-
biters of federal constitutional law. 30 They should be afforded a role
in the resolution of constitutional claims raised in collateral attacks
on courts-martial beyond merely ascertaining whether the military
courts considered the claims. 31 While it is apparent that a middle

28,,Dealing with areas of law peculiar to the military branches, the Court of Military
Appeals'judgments are normally entitled to great deference." Middendorf v. Henry,
425 U.S. 25, 43 (1976). See also Burns v. Wilson, 346 U.S. 137, 140 (1953); Calley v.
Callaway, 519 F.2d 184, 200-03 (5th Cir.), cert. denied, 425 U.S. 911 (1975); Hodges v.
Brown, 500 F. Supp. 25, 29 (E.D. Pa. 1980), off'd, 649 F.2d 859 (3d Cir. 1981); Robb v.
United States, 456 F.2d 768 (Ct. Cl. 1972). See generally Note, Civilian Court Revie,t,
of Court Martial Adjudications, 69 Colum. L. Rev. 1259, 1278 (1969); De'elopinents
in the Law-Federal Habeas Corpus, supra note 18, at 1225; Note, Federal Habeas
Corpus Jurisdiction Over Court-Martial Proceedings, 20 Wayne L. Rev. 919, 931-32
(1974); Note, Servicemen in Civilian Courts, 76 Yale L.J. 380, 400-04 (1966). Bild see
Comment, Federal Civilian Court Intervenlion in Pending Courts-Martial, supra
note 5, at 467-68 (argues military courts have no expertise to add to the resolution of
constitutional issues).

In this regard, the Court of Military Appeals generally has applied the protections of
the Bill of Rights to service members, Courtney v. Williams, I M.J. 267, 270 (C.M.A.
1976), except where military requirements dictate a different rule. See, e.g., United
States v. Stuckey, 10 M.J. 347 (C.M.A. 1981)(eliminating oath requirement for search
authorizations). The Supreme Court, in a number of different contexts, has upheld
the relaxation of various constitutional protections for military personnel. See, e.g.,
Brown v. Glines, 444 U.S. 348 (1980) (First Amendment); Middendorf v. Henry, 425
U.S. 25 (1976) (Sixth Amendment); Greer v. Spock, 424 U.S. 828 (1976) (First Amend-
ment); Parker v. Levy, 417 U.S. 733 (1974) (First Amendment); Reaves v. Ainsworth,
219 U.S. 296 (1911) (Fifth Amendment). See generally Henderson, Courts-Martial
and the Constitution: The Original Untlerstanding, 71 Harv. 293, 324 n.172 (1957).

29See note 5, supra. The danger is that federal judges, who have had only limited
association with the armed forces, will give little credence to the determinations of
the military courts because of "knee-jerk" disapprobation of the military. In this
regard, lawyers in general have too often accepted as gospel "highly misleading and
inaccurate generalizations concerning" the military justice system. Poydasheff &
Suter, supra note 4, at 588. See also Zimmermann, supra note 4, at ,34; Strassburg,
Civilian Judicial Review of Military Criminal Justice, 66 Ail. L. Rev. 1. 2 (1974). A
fortiori, unquestioned acceptance of such generalizations by lawyers appointed to
the federal bench can only harm the independence and integrity of the military
courts.30See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 764-65 (1975) (Brennan, J.,
dissenting). Cf. Brown v. Allen, 344 U.S. 443, 506 (1953) (Frankfurter, J.) (habeas
review of state criminal proceedings).

3'See, e.g., Hatheway v. Secretary of the Army, 641 F.2d 1376, 1380 (9th Cir.), cert.
denied,454 U.S. 864 (1981); Kauffman v. Secretary of the Air Force, 415 F.2d 991,992
(D.C. Cir. 1969), cert. denied, 396 U.S. 1013 (1970); Bishop, supra note 6, at 70-71;
Katz & Nelson, supra note 17, at 217-18.

19851
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ground must be reached, the problem is determining the proper role
for the federal courts. In seeking to define that role, it is important
to understand how the present state of affairs evolved. 32

HI. THE EVOLUTION OF CIVILIAN COURT
REVIEW OF COURTS-MARTIAL

From an historical perspective, the relationship between the
civilian courts and the military justice system fits relatively neatly
into three distinct periods. Until World War II, collateral challenges
were limited to questions of technical jurisdiction. Beginning in
about 1943, lower federal courts began reviewing the constitutional
claims of military habeas corpus petitioners. This expansion of the
scope of review was consistent with Supreme Court decisions in
civilian habeas cases. This line of cases culminated with the Supreme
Court's landmark decision in Burns v. Wilson.33 Finally, the post-
Burns era, from 1953 to the present, has been marked by a lack of
uniformity in the decisions of the lower federal courts. Before ex-
amining each of these periods, however, it is necessary to consider
the origins of the relationship between American civilian and
military courts through a brief examination of early English experi-
ences, from which our system has borrowed so heavily. 34

A. EARLY ENGLISH EXPERIENCE

The evolution of the relationship between the common law and
the military courts of England is intertwined with the complex and
historic struggles between the Crown and the Parliament, and be-
tween the common law courts and other rival courts.36 The outcome
was the supremacy of Parliament over the King,36 and the sub-

32Cf. Fay v. Noia, 372 U.S. 391, 99 (1963) (inquiry into historical development of the
writ of habeas corpus necessary to determine the proper role of the writ).

33346 U.S. 137 (1953).
34See, e.g., W. Winthrop, Military Law and Precedents 22, 47-48 (2d ed. 1920

reprint); Duker, The English Origins of the Writ of Habeas Corpus: A Peculiar Path to
Fame, 53 N.Y.U.L. Rev. 983, 1054 (1978); Rosenn, The Great Writ-A Reflection of
Societal Change, 44 Ohio St. L.J. 337, 338 (1983); Schlueter, The Court-Martial: An
Historical Survey, 87 Mil. L. Rev. 129, 144 (1980); Developments in the Law-Federal
Habeas Corpus, supra note 18, at 1045.

U5See Duker, supra note 34, at 983, 1007, 1015-25, 1025-36, 1042-54; Schlueter,
supra note 34, at 139-44; Developments in the Law-Federal Habeas Corpus, supra
note 18, at 1042-45.

36p. Mackendrick, D. Geanakopolos, J. Hexter & R. Pipes, Western Civilization-
Paleolithic Man to the Emergence of European Powers 907-31 (W. Langer. ed. 1968);
H. Wells, The Outline of History 810-20 (4th ed. 1949); Schlueter, supra note 34, at
143.

[Vol. 108
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servience of military and other tribunals to the common law
courts.

3 7

While some form of tribunal for the trial of military offenses ap-
pears to have existed as early as Greek and Roman times,38 the origin
of English courts-martial is to be found in the Court of Chivalry. 39

The court was brought to England by William the Conqueror as part
of his supreme court, the Aula Regis.40 The principal participants of
the court were the lord high constable, who commanded the royal
armies, and the lord marshal, who was next in rank to the constable
and managed the army's personnel.4 ' In the thirteenth century, Ed-
ward I partitioned the Court of Chivalry from the Aula Regis "to
provide a separate forum for litigation of matters concerned pri-
marily with military discipline. " 42

The Court of Chivalry originally had broad jurisdiction over both
civil and criminal matters.4A3 Its extensive jurisdiction, however,
proved to be its downfall. 44 Because it encroached on the preroga-
tives of the common law courts, its powers were gradually curtailed
by both the Crown and Parliament.4 5 Moreover, its criminal jurisdic-
tion was dependent upon the participation of the lord high con-
stable;46 however, the last lord high constable, Edward, Duke of

37See, e.g., Grant v. Gould, 126 Eng. Rep. 434, 450 (C.P. 1792); M. Hale, supra note
5, at 28.

38W. Winthrop, supra note 34, at 17-18, 45; Schlueter, supra note 34, at 131-36.
31S. Adye, A Treatise on Courts Martial 1-2 (8th ed. London 1810) (1st ed. London

1769); W. Winthrop, supra note 34, at 46. The court has also been referred to as the
"Court of the High Constable & Marshal of England," the "Court of Arms," and the
"Court of Honour." Id, See also Schlueter, supra note 34, at 136.

40S. Adye, supra note 39, at 2; 1 McArthur, the Principles and Practices of Naval &
Military Courts Martial 17-18 (4th ed. 1813) (Ist ed. London 1792); W. Winthrop,
supra note 34, at 46; Schlueter, supra note 34, at 136. It should be noted that
"[w]hen the Normans arrived in England in 1066, they found no central court
system." Small private franchise courts appear to have been the primary means of
dispensing justice before the invasion. Duker, supra note 34, at 987.

41S. Adye, supra note 39, at 1-2; 1 McArthur, supra note 40, at 18-19; Schlueter,

supra note 34, at 136. These officials date from the time of the Frankish Kings. W.
Winthrop, supra note 34, at 46.

42Schlueter, supra note 34, at 136. The reason for Edward's subdivision of the court
is unclear. It appears that since the Aula Regis moved with the King, it proved to be
awkward and unwieldy. Id. Once removed from the Auia Regis, the Court of Chivalry
became more mobile, and even followed the army in time of war. Id. One commen-
tator has suggested, however, that Edward I found the Aula Regis to be "obnoxious
to the people, and dangerous to the government." 1 McArthur, supra note 40, at 18.

43S. Adye, supra note 39, at 2-7; M. Hale, supra note 5, at 25-26; 1 McArthur, supra
note 40, at 18-19; W. Winthrop supra note 34, at 46; Schlueter, supra note 34, at 137.

44Schlueter, supra note 34, at 137-38.
45W. Winthrop, supra note 34, at 46; Schlueter, supra note 34, at 137-38.
46C. Walton, History of the British Standing Army 536 (1894). See also S. Adye,

supra note 39, at 8-9; 1 McArthur, supra note 40, at 19; W. Winthrop, supra note 34,
at 46; Schlueter, supra note 34, at 137.
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Buckingham, was executed for treason by Henry VIII in 1521. 47

Thereafter, the office of constable reverted to the Crown and no
permanent high constable was again appointed.48 Although the
Court of Chivalry was never formally abolished, it ultimately died of
atrophy. 49

Even during the period of the court's existence and its broad exer-
cise of jurisdiction, limits were imposed on the scope of military
criminal law. The preference was for trial in the common law
courts, 50 especially in time of peace. In 1322, Thomas, Earl of Lan-
caster, was condemned to death at Pontefract by a military court
composed of King Edward II and various noblemen.5' The judgment
was reversed by Parliament in 132752 on the ground "'that in time of
peace no man ought to be adjudged to death for treason or an other
offense without being arraigned and held to answer; and that
regularly when the King's courts are open it is a time of peace in
judgment of law.'"53

47S. Adye, supra note 39, at 7; 1 McArthur, supra note 40, at 19; W. Winthrop,
supra note 34, at 46; Schlueter, supra note 34, at 137. For an account of the events
leading to Buckingham's execution, see J. Scarisbrick, Henry VIII 120-23 (1968).

48C. Walton, supra note 46, at 530; W. Winthrop, supra note 34, at 46; Schlueter,

supra note 34, at 137. Apparently Henry VIII and his successors did not again appoint
a lord high constable because the power of the office was "deemed too ample for a
subject .... "S. Adye, supra note 39, at 7; 1 McArthur, supra note 40, at 19. Indeed,
both Adye and McArthur, leading English writers of military treatises in the eigh-
teenth century, recount a conversation between Henry VIII and his Chief Justice.
When asked by Henry how far the power of the lord high constable extended, the
Chief Justice "declined answering, and said the decision of that question belonged to
the law of arms, and not the law of England." S. Adye, supra note 39, at 7 (footnote
omitted); 1 McArthur, supra note 40, at 19 (footnote omitted).

49Schlueter, supra note 34, at 138.
50M. Hale, supra note 5, at 25; C. Walton, supra note 46, at 536. The common law

courts also were not reluctant to intervene in the court's exercise of civil jurisdiction.
In the Case of the Marshalsea, 77 Eng. Rep. 1027 (K.B. 1613), Justice Coke upheld a
damages verdict awarded to a guarantor of a debt arrested for non-payment pursuant
to process issued by the Marshal's Court. The plaintiff was not a member of the King's
household and, therefore, not subject to the court's jurisdiction. In Chambers v. Jen-
nings, 91 Eng. Rep. 469 (K.B. 1702), perhaps the last case from the Court of Chivalry,
see Schlueter, supra note 34, at 138 n.31, the Court of the King's Bench prohibited an
action for damages in the Court of Chivalry for slanderous remarks made to a knight.
Justice Holt, writing for the court, held that the Court of Chivalry had no jurisdiction
to entertain the action. A writ of prohibition was issued to the earl marshal to enjoin
the lawsuit.

51W. Blackstone, supra note 1, at 413. See also C. Walton, supra note 46, at 532. Sir
Matthew Hale, in his treatise on the history of English common law, described the
case as involving Edmond, Earl of Kent, who was tried by military court at Pomsret.
M. Hale, supra note 5, at 27.

52W. Blackstone, supra note 1, at 413.
5 3Ex parte Milligan, 71 U.S.(4 Wall.) 2, 128 (1866).
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With the demise of the Court of Chivalry, military justice was ad-
ministered principally by martial courts or councils convened under
various Articles of War issued by the Crown. 54 Ostensibly, these
courts only had jurisdiction over soldiers in time of war;66 although,
on a number of occasions, the Crown "expanded or attempted to ex-
pand, the jurisdiction of these tribunals over civilians or over sol-
diers in the peacetime armies."r36 In reality, these tribunals more
nearly resembled martial law than courts-martial of modem times,
and were probably responsible for the immense mistrust of military
law voiced by the leading legal commnentators of the time.57 Indeed,
the flagrant abuses of Charles I in this regard were the primary basis
for the enactment of the Petition of Rights in 1628.r Thereafter,
Parliament slowly acquired more control over the military and the
conduct of military trials.6 9

In 1689, in response to a massive desertion of English and Scotch
troops, 60 Parliament enacted the First Mutiny Act. Among other
things, the Act prohibited the infliction of the death penalty within
the Kingdom by courts-martial except upon conviction for mutiny,
sedition, or desertion.61 It also legitimized the peacetime standing

54W. Winthrop, supra note 34, at 46-47; Schlueter, supra note 34, at 139.
55Schlueter, supra note 34, at 139. Sir Edward Coke, writing in the early 17th Cen-

tury, stated the law thusly: "that if a lieutenant or other, that hath commission of
martial law, doth, in time of peace, hang or otherwise execute any man, by colour of
martial law, this is murder, for it is against the Magna Charta.'- S. Adye, supra note
39, at 50 (citing E. Coke, 3 Institutes *52).

56Schlueter, supra note 34, at 139. See also S. Adye 39, at 11-14; W. Winthrop,
supra note 34, at 46-47.

57W. Winthrop, supra note 34, at 47. For a succinct statement reflecting Sir William
Blackstone's opinion about military law, see note 1, supra, and the accompanying
text. Sir Mathew Hale expressed his views this way:

But touching the Business of Martial Law, these Things are to be ob-
served, viz.

... That in Truth and Reality it is not a Law, but something indulged
rather than allowed as law; the Necessity of Government, Order and
Discipline in an Army, is that only which can give those laws a Counte-
nance....

M. Hale, supra note 5, at 26.
51S. Adye, supra note 39, at 13-15; Schlueter, supra note 34, at 139-40. Charles I us-

ed courts-martial as a means of extracting money from the populace, thereby
avoiding the need to call Parliament for new taxes. Id. He failed. Id. When he sought
the money he needed from Parliament, he was forced to assent to the Petition of
Rights, which, among other things, ended the courts-martial of civilians. Id.

59Schlueter, supra note 34, at 140.
6 Following the "Glorious Revolution" of 1689, and the ascendance of William and

Mary to the throne of England, English and Scotch troops embarking for Holland
mutinied and openly declared their allegiance to the recently deposed James II.
Parliament reacted quickly with the First Mutiny Act. I McArthur, supra note 40, at
22-23; Schlueter, supra note 34, at 142-43.

61W. Winthrop, supra note 34, at 47.
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army.62 Later versions of the Act provided, for the first time in
English history, a general statutory basis for the Articles of War,
which continued to govern the army; 63 theretofore, the Articles had
been the product of royal prerogative. 64 By the time of the American
Revolution, the British Army was governed by the Army Mutiny Act
and the Articles of War.65

During Parliament's struggles with the Crown for ascendency over
the military, the common law courts devised various means to limit
and control the jurisdiction of the other English courts, including
courts-martial. 66 At the time of the American Revolution, however,
common law court intervention into the proceedings and judgments
of courts-martial was relatively confined. Generally, review was
limited to insuring that the military tribunal did not exceed its juris-
diction.6

7

In Grant v. Gould,68 Grant, who was a recruiting sergeant for the
East India Company's 74th and 76th Regiments, sought to prohibit
the execution of a sentence passed against him by general court-
martial. He had been convicted of having advised and persuaded two

62C. Walton, supra note 46, at 539. Until the First Mutiny Act, the only strictly con-

stitutional force in England had been the militia. Id. at 529, 538.63Schlueter, supra note 34, at 143.
64

1d. See also W. Winthrop, supra note 34, at 19-20. The rules governing discipline in
the Navy, on the other hand, had for years been based on statute. 1 McArthur, supra
note 40, at 20-21. Blackstone found this Parliamentary control to be much more
agreeable than the purely executive character of the Articles of War. W. Blackstone,
supra note 1, at 419-20.

65W. Winthrop, supra note 34, at 18. The Mutiny Act and the Articles of War were
replaced in 1879 by the Army Discipline and Regulation Act, and in 1881, by the Army
Act. Id. at 20; Schlueter, supra note 34, at 143.

66The chief tool of the common law courts was habeas corpus. Duker, supra note
34, at 983; Developments in the Law-Federal Habeas Corpus, supra note 18, at 1042.
The writ "originated as a device for compelling appearance before the King's judicial
instrumentalities." Duker, supra note 34, at 1053. Later, it was a device wielded by
the courts of England "to increase and to safeguard their jurisdictions." Id. at 1054.
"A subject imprisoned by one court could be released by means of the writ issued by a
rival court on the holding that the committing court lacked jurisdiction in the case."
Id. See also Developments in the Law-Federal Habeas Carpus, supra note 18, at
1042-43.67See generally Developments in the Law-Federal Habeas Corpus, supra note 18,
at 1043. Justice Brennan, writing for the Supreme Court in Fay v. Noia, 372 U.S. 391,
404-05 (1963), suggested that, at common law, habeas corpus was available to review
more than simply jurisdiction in the narrow sense, but for any commitment contrary
to "fundamental law." Justice Brennan's interpretation of the historic function of
the writ has been severely criticized. See Oaks, Legal History in the High Court-
Habeas Corpus, 64 Mich. L. Rev. 451, 458-68 (1966). See also Schneckloth v.
Bustamonte, 412 U.S. 218, 253 (1973) (Powell, J., concurring) ("recent scholarship
has cast grave doubt on Fay's version of the writ's historic function").

68126 Eng. Rep. 434 (C.P. 1792). Sir Charles Gould, Knt., was "his Majesty's Judge
Martial and Advocate General for the Army."
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drummers in the Coldstream Regiment of the Foot Guards to desert
"his Majesty's service, and to inlist [sic] into the service of the East
India Company ... ."69 He was sentenced to be reduced to the rank
of private, and to receive 1,000 lashes "on the bare back with a cat-
o'-nine tails, by the drummers of such corps or corp, at such time or
times, and in such proportions, as his Majesty should think fit to ap-
point ... ."70 Grant claimed the court-martial lacked jurisdiction
over him, and, in addition, asserted a number of procedural errors in
connection with the proceedings. 7

1

Writing for the court, Lord Loughborough declared that military
and naval courts were subject to the controlling authority "which
the Courts of Westminster Hall have from time to time exercised,for
the purpose of preventing them from exceeding the jurisdiction
given to them .... 72 Findingjurisdiction in the case,73 Lord Lough-
borough refused to inquire further:

The foundation of [a prohibition] must be, that the in-
ferior court is acting without jurisdiction. It cannot be a
foundation for a prohibition, that in the exercise of their
jurisdiction the Court acted erroneously. That may be a
matter of appeal where there is an appeal, or a matter of
review: though the sentence of a court-martial is not sub-
ject to review, there are instances, no doubt, where, upon
application to the crown, there have been orders to
review the proceedings of courts-martial. 74

691d.
701d. at 436.
"1In addition to claiming that he was not a soldier and not subject to court-martial

jurisdiction, Grant asserted that there were evidentiary errors at his trial, that the of-
fense of which he was convicted was not the one with which he was charged, that the
offense of which he was convicted was not an offense cognizable by court-martial,
and that his sentence was excessively severe. Id. at 434-35, 455.72Id. at 450 (emphasis added).

7id. at 451-55.
741d. at 451. Lord Loughborough did review Grant's claims to determine whether

they affected the jurisdiction of the military court. Id. at 451-55. See also In the Mat-
ter of Poe, 110 Eng. Rep. 942 (K.B. 1833) (court refused to issue a writ of prohibition
to reverse the sentence of dismissal of an officer adjudged by a court-martial and car-
ried into execution); In re Mansergh, 121 Eng. Rep. 764 (Q.B. 1861) (court refused to
entertain petition for certiorari to quash sentence of court-martial acting within
jusidiction). But see The Case of the Mutineers of the Bounty, cited by petitioner's
counsel in The King v. Suddis, 102 Eng. Rep. 119, 121-22 (K.B. 1801). According to
Suddis' counsel, the sentence of one of the mutineers, William Muspratt, was stayed
by the civilian courts, and Muspratt eventually released, because of evidentiary er-
rors during his trial. Id. at 122. Suddis" counsel's version of the case was subsequently
questioned. See Strassburg, supra note 29, at 6-7 n.28.
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In The King v. Suddis,75 the English courts showed similar re-
straint in denying habeas corpus relief to a soldier imprisoned under
a sentence imposed by a court-martial at Gibraltar. The court held
that its inquiry was limited to insuring that the military tribunal had
jurisdiction over the case and the power to adjudge the punishment
given. Any other objection was deemed to be an objection in error,
and the court stated that it did not sit as a court of error in a col-
lateral proceeding. Thus, as to claims beyond those of jurisdiction,
the court had to presume the military court acted properly. 70

Finally, in damages actions, perhaps the most widely-used means
of collaterally challenging military convictions in eighteenth and
early-nineteenth century England, courts generally, but not always,
limited relief to instances in which military tribunals or commanders
exceeded their jurisdiction in imposing punishment. For example, in
Barwis v. Keppel,77 the court held it had no jurisdiction at all to con-
sider a soldier's action for malicious prosecution arising out of a
court-martial conducted in Germany during one of England's wars
with France:

By Act of Parliament to punish mutiny and desertion the
King's power to make Articles of War is confined to his
own dominions; when his army is out of his dominions he
acts by virtue of his prerogative, and without the statute
of Articles of War; and therefore you cannot argue upon
either of them, for they are both to be laid out of this case,
and flagrante bellow, the common law has never inter-
fered with the army: inter arma silent leges. We think (as
at present advised) we have no jurisdiction at all in this
case .... 78

75102 Eng. Rep. 119 (K.B. 1801).
761d. at 123. Cf. Blake's Case, 105 Eng. Rep. 440 (K.B. 1814) (writ denied to peti-

tioner claiming undue delay in bringing case to trial).
7795 Eng. Rep. 831 (K.B. 1766).
781d. at 833. See also Mann v. Owen, 109 Eng. Rep. 22 (K.B. 1829) (damages action

for assault and false imprisonment held not to lie where court-martial had jurisdic-
tion); Warden v. Bailey, 128 Eng. Rep. 253 (C.P. 1811) (action for false imprisonment
held to be available where court-martial conviction for disobedience was based on il-
legal order); Moore v. Bastard, (C.P. 1806), reported in, 2 McArthur, supra note 40, at
194-200 (action for false imprisonment upheld where plaintiff confined by court-
martial for offense over which military court had no jurisdiction). But see the case of
Frye v. Ogle (C.P. 1743), reported in 1 McArthur, supra note 40, at 268-70, 436-39.
See also S. Adye, supra note 39, at 59-60*. In Frye, a lieutenant of the Marines, serv-
ing on board the Man-of-War "Oxford," at Port Royal, Jamaica, was tried by court-
martial for disobedience of an order of his captain. Id. at 263, 436. At trial, the
evidence produced against Frye consisted of several depositions of "illiterate per-
sons" unknown to Frye. Id. On this evidence he was convicted and sentenced to 15
years imprisonment. Id. Upon his return to England, the King remitted his sentence.
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Id. at 269. Thereafter, Frye sued the president of the court-martial, Sir Charloner
Ogle, and obtained a verdict in his favor of 1,000 pounds, Id., although the court-
martial apparently had jurisdiction to hear the case and to try Lieutenant Frye.

The story did not end, however, with Frye's successful suit against Sir Ogle. Lord
Chief Justice Willes of the Court of Common Pleas informed Frye that he was at liber-
ty to bring an action for damages against any other members of the court-martial he
could "meet with." Id. at 269. On Lieutenant Frye's subsequent application, Lord
Willes issued a writ of capias, ordering the custody of Rear-Admiral Mayne and Cap-
tain Rentone, two of the members of Frye's military court. Id. They were arrested
just as they adjourned from another court-martial. Id. The members of the court-
martial, taking great umbrage over the arrests, drafted strong resolutions about the
incident, and forwarded them to the Admiralty to be given to the King. Id. The resolu-
tions were apparently somewhat less than complementary towards Lord Willes, for
when he found out about them, he had the entire court-martial arrested. Id. at
269-70, 438. Only after the members submitted the following letter of apology did
Lord Willes stop the legal processes he had begun:

As nothing is more becoming a gentleman, than to acknowledge himself
to be wrong, so soon as he is sensible he is so, and to make satisfaction to
any person he has injured; we, therefore, whose names are underwrit-
ten, being thoroughly convinced that we were entirely mistaken in the
opinion we had conceived of Lord Chief Justice Willes, think ourselves
obliged in honour, as well as justice, to make him satisfaction as far as it
is in our power. And, as the injury we did him was of a public nature, we
do, in this public manner, declare, that we are now satisfied the reflec-
tions cast upon him in our resolutions of the 16st and 21st of May last,
were unjust, unwarrantable, and without any foundation whatsoever;
and we do ask pardon of his lordship, and of the Court of Common
Please, for the indignity offered both to him and the Court.

Id. at 439. The letter was ordered to be registered in the Rembrance Office-as a
memorial. Lord Wiles accepted the apology with the observation: "To the present
and future ages, that whoever set themselves up in opposition to the laws, or think
themselves above the law, will in the end find themselves mistaken." Id.

Finally, it should be noted that the common law courts of England were quick to
sustain damages actions against officials who abused their power or held themselves
above the law. See, e.g., Rafael v. Vereist, 96 Eng. Rep. 621 (K.B. 1776) (action for
trespass sustained against President of Bengal under East India Company who pro-
cured, by awe and fear, the Nabob of Owd to imprison plaintiff); Mostyn v. Fabrigas,
98 Eng. Rep. 1021 (K.B. 1774) (affirming verdict for plaintiff in claim for damages for
false imprisonment and trespass against the Governor of Minorca; the court rejected
the defendant's contention that his power was absolute and not subject to the law). In
the military setting, however, an interesting line of cases developed based on dicta in
Johnstone v. Sutton, 99 Eng. Rep. 1215 (1786). In Sutton, both Lord Mansfield and
Lord Loughborough opined that to permit a soldier to sue his commander for disci-
plinary action taken in the heat of battle would seriously impair discipline in the arm-
ed forces. Id. at 1246. Thus, both judges believed such actions ought not be allowed;
however, they based their ultimate decision in the case on other grounds. Id. A
member of subsequent decisions followed the dicta in Sutton, and dismissed lawsuits
by soldiers against their superiors for damages resulting from disciplinary actions.
See, e.g., Dawkins v. Paulet, 9 B. & S. 768 (Q.B. 1869); Dawkins v. Rokeby, 176 Eng.
Rep. 800 (C.P. 1866); Keighly v. Bell, 176 Eng. Rep. 781 (C.P. 1866); Freer v. Marshall,
176 Eng. Rep. 657 (C.P. 1865). But see Warden v. Bailey, 128 Eng. Rep. 253 (C.P.
1811) (Mansfield, C.J.) (action permitted). The arguments mustered on both sides of
the issue are remarkably similar to those raised in current cases concerning the
amenability of commanders to lawsuits brought against them by their subordinates.
See, e.g., Chappell v. Wallace, 103 S.Ct. 2362 (1983).
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Thus, when the United States declared its independence from
Great Britain, it had a ready-made military justice system as well as
rules defining the relationship of that system to the civilian courts.

B. COLLATERAL REVIEW BEFORE
WORLD WAR II: A QUESTION

OF JURISDICTION

During the "colonial dependency," the power to raise and support
armies and navies, and to provide for their discipline was solely with
Great Britain; British forces in the colonies were subject only to
English law.70 It is not surprising then that, at the outset of the War
for Independence, the colonies turned to the British military justice
system as a model for their own. 0

America's first military code, the Massachusetts Articles of War,
was adopted in April 1775.81 The Massachusetts code was copied
from the British Articles of War of 1774.82 Two months later, on
June 14, 1775, the Second Continental Congress appointed a com-
mittee to draft a military code.8 3 On June 28th, the committee
reported its proposed code, which was adopted on June 30th by the
Congress.8 4 The Articles of War thus enacted were copied from the
British articles of 1774 and the Massachusetts code of the previous
April.85 The Articles of War were revised in September 1776, and
continued in force, with some amendments, until 1806. 86

78United States v. Mackenzie, 30 F. Cas. 1160, 1163 (S.D.N.Y. n.d.) (No. 18,313).
80W. Winthrop, supra note 34, at 22; Schlueter, supra note 34, at 144-45. There are

few reported cases from the colonial era dealing with military disciplinary matters.
One which was reported, Draper v. Bicknell, Quincy (Mass.) 164 (1765), involved a
suit against a member of the colonial militia who failed to appear at a muster for the
purpose of providing men to serve in the war against France. The court entered judg-
ment for the plaintiff, holding that every man is obligated to attend muster on warn-
ing, unless legally exempted, and if he fails to do so, he must bear the consequences.

81W. Winthrop, supra note 34, at 22; Schlueter, supra note 34, at 145-46.
82Schlueter, supra note 34, at 145.
83W. Winthrop, supra note 34, at 22; Fratcher, Appellate Review in American

Military Law, 14 Mo. L. Rev. 15, 17 (1949); Henderson, supra note 28, at 297-98. The
members of the committee were George Washington, Philip Schuyler, Silas Deane,
Thomas Cushing, and Joseph Hewes. W. Winthrop, supra note 33, at 22.84W. Winthrop, supra note 34, at 22; Fratcher, supra note 83, at 17; Henderson,
supra note 28, at 298.

85W. Winthrop, supra note 34, at 22; Fratcher, supra note 83, at 17; Schlueter,
supra note 34, at 147.

8 6W. Winthrop, supra note 34, at 22-23. The revised Articles of 1776 were enacted
over the vigorous opposition of some members of Congress who apparently preferred
something more like a common law system of justice. Fratcher, supra note 83, at
18-19.
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There was little reported interaction between the civilian courts of
the Revolution and military tribunals. Ironically, in one of the few
reported cases, Government v. McGregory,8 7 British prisoners of
war, who were indicted by the Commonwealth of Massachusetts for
murder, demanded trial by court-martial. The defendants argued
that the municipal courts of the state had no jurisdiction over them
since, as enemy aliens, they owed no allegiance to the state or to its
laws. The court, relying on English precedent, rejected the de-
fendants' demand.

In 1777, the Articles of Confederation gave Congress the "exclu-
sive right and power of... making rules for the government and
regulation of the... land and naval forces .... "88 The Constitu-
tion's framers similarly provided Congress the power to "make rules
for the Government and Regulation of the land and naval Forces." 9

Entrusting Congress with this authority was significant for two
reasons. First, "much of the political-military power struggle, which
typified so much of the early history of the British court-martial sys-
tem," was avoided.9 0 Second, it made courts-martial independent of
the federal judiciary created by Article III of the Constitution.9 '
Federal court review of court-martial proceedings would, therefore,
be collateral, rather than direct, in nature. 92

Following the adoption of the Constitution, on September 29,
1789, the First Congress reenacted the Articles of War of 1776. 93

Five days earlier, the Congress had passed the Judiciary Act of 1789
"which empowered federal courts to issue writs of habeas corpus to
prisoners 'in custody under or by colour of the authority of the
United States .... "',94 This tool was to be the principal means by
which federal courts reviewed the judgments of military tribunals.

8714 Mass. 499 (1780).
88U.S. Arts of Confed. art. IX, para. 4 (1777), quoted in Henderson, supra note 28.

at 298.
89U.S. Const. art. I,§ 8, cl. 14.
8 Schlueter, supra note 34, at 149, See also W. Winthrop, supra note "34, at 21.
91See note 27, supra. See generally W. Winthrop, supra note ,34, at 49-50.
92See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 746 (1975); Burns v. Wilson,

346 U.S. 137, 139-40 (1953); Wales v. Whitney, 114 U.S. 564, 570 (1885); Er par'
Reed, 100 U.S. 13, 23 (1879).

93Act of Sept. 29, 1789, ch. 25, § 4, 1 Stat. 96. See Fratcher, supra note 83, at 20;
Weiner, Courts-Martial and the Bill qf Rights: The Original Practice 1, 72 Harv. L.
Rev. 1, 8 (1958); Schlueter, supra note 34, at 149. Colonel Winthrop notes that, since
the First Congress did not originally create the court-martial by its act of 1789, but
merely continued its existence as previously established, the court-martial is "in fact
older than the Constitution, and, therefore, older than any court of the United States
instituted or authorized by that instrument." W. Winthrop, supra note 34, at 47-48.

"Developments in the Law-Federal Habeas Corpus, supra note 18, at 1045,
quoting Act of Sept. 24, 1789, ch. 20, § 14, 1 Stat. 73, 81-82.
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1. Collateral Review Before the Civil War

Before the Civil War, there were few collateral challenges in the
federal courts to military court proceedings. In fact, it was not until
1879 that the Supreme Court received its first case involving a peti-
tion for habeas relief from a court-martial sentence. 5 In an early
decision not involving military proceedings, however, the Court
presaged the scope of review it would employ by declaring that the
substantive principles governing the writ of habeas corpus would be
those established by the common law.9 6 Thus, review was to be
limited to questions of jurisdiction.9 7

The earliest collateral attacks on courts-martial to reach the
Supreme Court came in the form of lawsuits to recover damages or
property. Pre-Civil War review was marked by a trilogy of Supreme
Court decisions. In Wise v. Withers,9 8 the Court reversed ajudgment
dismissing a trespass action arising from the execution of a fine im-
posed by a court-martial against the plaintiff for his failure to report
for militia duty in the District of Columbia. The plaintiff, claiming he
was exempt from militia duty because he was a United States justice
of the peace, sued the officer who executed the fine by entering his
house and taking his property. Chief Justice Marshall, writing for
the Court, declared that the plaintiff, as an officer of the United
States, was statutorily exempt from militia duty99 and that the court-
martial therefore lacked jurisdiction over him.100 Consequently, the
sentence of the military tribunal was void, and the officer who exe-
cuted it was a trespasser.10 1

95Exparte Reed, 100 U.S. 13 (1879). During and immediately following the Civil War
the Supreme Court heard two cases involving habeas petitions from the judgments of
military commissions. Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866); Ex parte Vallan-
digham 68 U.S. (1 Wall.) 243 (1864). A number of lower federal courts also reviewed
habeas petitions challenging the sentences of military commissions during this period.
See, e.g., In re Egan, 8 F. Cas. 367 (C.C.N.D.N.Y. 1866) (No. 4,303); Ex parte Hewitt,
12 F. Cas. 73 (S.D. Miss. 1869) (No. 6,442); Ex parte Mudd, 17 F. Cas. 954 (S.D. Fla.
1868) (No. 9,899).

96Ex parte Bollman, 8 U.S. (4 Cranch) 75, 93 (1807).
97Ex parte Parks, 93 U.S. 18, 22-23 (1876); Ex parte Watkins, 28 U.S. (3 Pet.) 193

(1830). See also note 67 supra. See generally Developments in the Law-Federal
Habeas Corpus, supra note 18, at 1045-46.

987 U.S. (3 Cranch) 331 (1806).
991d. at 336-37.
'00Id, at 337.
1011d. Chief Justice Marshall's decision was consistent with contemporary law in

England. See supra note 78 and accompanying text.
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In Martin v. Mott,10 2 decided 21 years after Withers, the Court
reversed the judgment of the New York state courts in favor of a
plaintiff in an action for replevin to recover property levied for a
fine adjudged by a general court-martial. The plaintiff, Mott, had
failed to report to the militia when it was called into federal service
during the War of 1812. He contested the validity of the court-
martial's sentence on a number of grounds, both jurisdictional and
procedural. The Supreme Court, in a decision by Justice Story,
reviewed in depth the plaintiff's jurisdictional assertions;'03

however, the Court refused to review those issues which merely
constituted matters of defense before the court-martial, holding
that, once it was determined the court-martial had jurisdiction, its
judgment was conclusive.104

Finally, in Dynes v. Hoover, 10 5 the Court articulated a standard of
review which was to survive, in varying forms, until World War 11.
Dynes, a former sailor, brought an action for damages for trespass
and false imprisonment against Hoover, the United States Marshal
for the District of Columbia. Dynes, who had been charged with de-
sertion and convicted of attempted desertion, was sentenced to be

10225 U.S. (12 Wheat.) 19 (1827). Seven years earlier, in Houston v. Moore, 18 U.S. (5
Wheat.) 1 (1820), the Court affirmed the judgment of the Pennsylvania Supreme
Court, Moore v. Houston, 3 Serg. & Rawle (Pa.) 169 (1817), holding that no action for
trespass would lie against a deputy marshal who executed the sentence of a court-
martial of competent jurisdiction. The issue involved was the power of state courts-
martial to enforce federal law governing the mustering of the militia for federal ser-
vice during the War of 1812. The decision's importance lies in its discussion of the In-
terrelationship of the federal and state governments with respect to the militia. The
case played an important role in the debates on the National Defense Act of 1916,
which, in essence, was the conception of the modern-day National Guard. Se e.g.,
National Defense Act of 1916: Hearings on H.R. 12766 Before the House Comm. on
Military Affairs, 64th Cong., 1st Sess. 717 (1916) (testimony of Brigadier General
Enoch Crowder, The Judge Advocate General of the Army).

Several damages actions also reached the lower federal courts during the early 19th
century. In Slade v. Minor, 22 F. Cas. 317 (C.C.D.D.C. 1817) (No. 12,937), the court
rendered a verdict of $56.00 for a plaintiff against a United States deputy marshal
who levied on plaintiff's property to satisfy a fine imposed by a battalion court of in-
quiry for the plaintiff's failure to report for militia duty. The plaintiff, an alien, was
deemed not subject to militia duty or to the jurisdiction of the military court. Id. at
318. Importantly, the court noted:

It was only necessary for the defendant, in his justification, to prove
those facts which gave the battalion court of inquiry jurisdiction and
which showed that the tribunal was regularly constituted; and that hav-
ing shown this, the acts of that court were to be presumed correct, and
that it was not competent for the plaintiff to show their irregularity.

Id. at 317-18. See also Ryan v. Ringgold, 21 F. Cas. 114 (C.C.D.D.C. 1826) (No. 12,187).
103Martin v. Mott, 25 U.S. (12 Wheat.), at 30-38.
'1Id. at 38.
10564 U.S. (20 How.) 65 (1858).
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confined at hard labor for six months without pay.10 6 Hoover exe-
cuted the sentence of the court-martial. Dynes challenged the juris-
diction of the military court to enter a finding of guilt for attempted
desertion when he had in fact been charged with desertion. The
Supreme Court acknolwedged the existence of a damages action in
situations in which a service member is imprisoned by a court-
martial acting without jurisdiction, 107 but the Court held that where
the military tribunal had jurisdiction and acted in accordance with
its prescribed rules, its judgment could not be reviewed by the civil
courts:

With the sentences of courts-martial which have been
convened regularly and have proceeded legally, and by
which punishments are directed, not forbidden by law, or
which are according to the laws and customs of the sea,
civil courts have nothing to do, nor are they in any way
alterable by them. If it were otherwise, the civil courts
would virtually administer the Rules and Articles of War,
irrespective of those to whom that duty and obligation has
been confided by the laws of the United States, from
whose decisions no appeal or jurisdiction of any kind has
been given to the civil magistrates or the civil courts. 10 8

The Court defined jurisdictional violations of the rules and pro-
ceedings of courts-martial to be more than mere irregularities in
practice or mistaken evidentiary or legal rulings; rather, they were
held to entail "a disregard of the essentials required by the Statute
under which the court has been convened, to try and punish an of-
fender for an imputed violation of the law."109 The Court found that
Dynes' court-martial had jurisdiction over the offense of which he

10 6 d. at 77.
10 71d. at 80-81.
1081d. at 82.
0 9

1d.
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was convicted, and affirmed the decision of the lower court dis-
missing his lawsuit. 110

Although no habeas petitions from military convictions reached
the Supreme Court before the Civil War, a few were reported in the
lower federal courts. In one of the earliest, Meade v. Deputy Mar-
shal,"' Chief Justice Marshall, sitting as a circuit justice, granted a
petition for habeas corpus filed by a state militia man imprisoned for
failing to pay a fine adjudged by a court-martial. The petitioner had
been convicted of neglecting to report for duty during the War of
1812. Without articulating any basis for review, Chief Justice Mar-
shall found that the court-martial had failed to comply with state
law'1 2 and had proceeded without any notice to the petitioner.11 3

Consequently, he considered the sentence to be unlawful and entire-
ly nugatory." 4 In In re Biddle,"5 the court adopted a more struc-
tured approach, holding that it could not review alleged errors in the

IIId. at 83-84. See also Wilkes v. Dinsman, 48 U.S. (7 How.) 89 (1849), qfter rr-

mand, 53 U.S. (12 How.) 390 (1851) (liability of commander of surveying expedition
to marine for imposition of "'nonjudicial" disciplinary sanctions).

The continued efficacy of the pre-Civil War Supreme Court decisions dealing with
the liability of various public officials for acts done in pursuance of court-martial
judgments is doubtful in light of subsequently developed Supreme Court doctrines of
immunity. See, e.g., Butz v. Economou, 438 U.S. 478 (1978) (immunity of quasi-
judicial officials from constitutional torts); Barr v. Matteo. :360 U.S. 564 (1959) (mi-
munity of public officials from common law torts); Spalding v. Vilas, 161 U.S. 48:3
(1896) (immunity from common law torts); Kendall v. Stokes, 44 U.S. (3 How.) 97
(1845) (immunity from common law torts); Pullan v. Kissinger, 20 F. Cas. 44 (S.D
Ohio 1870) (No. 11,463) (questions continued vitality of Wise n. Witl'rs). &ke also
cases which have extended the immunity of Feres v. United States. 340 U.S. 135
(1950), to suits between service members: Laswell v. Brown, 683 F.2d 261 (8th Cir.
1982); Calhoun v. United States, 604 F.2d 647 (9th Cir. 1979). qfig 475 F. Supp. I
(S.D. Cal. 1977), cert. denied, 444 U.S. 1078 (1980); Martinez v. Schrock, 537 F.2d 765
(3d Cir. 1976) (en bane); Hass v. United States, 518 F.2d 1138 (4th Cir. 1975); Rotko v.
Abrams, 455 F.2d 992 (2d Cir. 1972); qff'g 338 F. Supp. 46 (D. Conn. 1971); Sigler v.
LeVan, 485 F. Supp. 185 (D. Md. 1980); Thornwell v. United States, 471 F. Supp. 344
(D.D.C. 1979); Birdwell v. Schlesinger, 403 F. Supp. 710 (D. Colo. 1975). L: Chappell
v. Wallace, 103 S. Ct. 2362 (1983); Mollnow v. Carlton, 716 F.2d 627 (9th Cir. 1983);
Gaspard v. United States, 713 F.2d 586 (5th Cir. 19&3); Bishop v. United States, 574 F.
Supp. 66 (D.D.C. 1983); Presson v. Slayden, 570 F. Supp. 842 (N.D. Ga. 1983) (cases
holding service members cannot sue their superiors for damages for constitutional or
common law torts).

'1"16 F. Cas. 1291 (C.C.D. Va. 1815)(No. 9,372).
112Id. at 1293.
11314 .

1141d"

"'30 F. Cas. 965 (C.C.D.D.C. 1855)(No. 18236).
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courts-martial of four habeas petitioners once it found the military
courts had jurisdiction. 116

Surprisingly, most of the case law developed during the first half
of the nineteenth century arose in the state courts. As in the federal
courts, many of the early cases were damages actions against both
state and federal officials. For example, in Loomis v. Simons,17 the
Connecticut Supreme Court dismissed a lawsuit for trespass and
false imprisonment filed by a militia man jailed for neglecting to pay
a fine imposed for his failure to appear for duty. In language similar
to the contemporary English cases, the court stated:

All the jurisdiction of the Superior Court spreads over the
state and over all other courts of peculiar jurisdiction, to
superintend them, and to keep them within their proper
limits and bounds, to prevent their interfering with one
another or their encroaching on the common-law courts.
But hath no right to interfere in any causes or questions
proper for the other courts to determine.' 18

Most other state courts similarly limited recovery to instances in

"16Id. Cf. United States v. Mackenzie, 26 F. Cas. 118 (S.D.N.Y. 1843)(No. 15,690), in
which the widow of a sailor, Samuel Cromwell, sought a warrant for the arrest of
Commander Alexander Slidell Mackenzie and Lieutenant Guert Gansevoort, officers
of the United States brig "Somers," for allegedly murdering her husband. Apparent-
ly, Mackenzie and Gansevoort hung Cromwell, fearing he was part of a mutinous con-
spiracy. The district court, noting that the purported crime was, at the time, the sub-
ject of a naval court of inquiry, refused to issue the warrant:

It would be most unusual, if not indiscreet, while the head of the govern-
ment is pursuing this investigation in respect to the conduct of the of-
ficers of the Navy in the exercise of their command, for a single magis-
trate to intervene, and by his warrant to change the whole course of pro-
ceedings, and attempt to establish paramount jurisdiction in himself
over a case where at least there is a color of authority to support the
method pursued by the government.

Id. at 51. For later proceedings, see United States v. Mackenzie, 30 F. Cas. I 160
(S.D.N.Y. n.d.)(No. 18,313). The Mackenzie case was also the subject of a civil lawsuit,
Wilson v. Mackenzie, 7 Hill (N.Y.) 95 (Sup. Ct. 1845), and the basis of Herman
MAelville's novel, Billy Budd. D. Wallechinsky & 1. Wallace, The People's Almanac 639
(1975).

1172 Root (Conn.) 454 (1796).
118 d. at 456.
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which the plaintiff was punished by a military court without juris-
diction. 119

Moreover, until 1871, state civil courts exercised habeas corpus
jurisdiction, not only in cases involving collateral challenges to state
courts-martial, 120 but challenges to federal military custody as well.
The first reported instance of a soldier seeking his release from
federal custody in the state courts was Husted's Case,121 decided in
1799. While the court denied the petition on its merits, only one of
the five judges doubted the jurisdiction of the state court to hear the
petition. 122 Thereafter, an increasing number of petitions were filed
in the state courts, 123 perhaps explaining, at least in part, the dearth
of habeas cases in the federal courts before the Civil War. Although
a few early decisions questioned the jurisdiction of the state courts
to issue such writs, by the 1820s, the question clearly had been set-
tled in favor of the jurisdiction of state courts.124

" 9See, e.g., Merriman v. Bryant, 14 Conn. 200 (1841); Hickey v. Huse, 56 hie. 493
(1869); Rathburn v. Martin, 20 Johns. (N.Y.) 343 (1823); Mills v. Martin, 19 Johns.
(N.Y.) 7 (1821); Wilbur v. Grace, 12 Johns. (N.Y.) 68 (1814); Vanderheyden v. Young,
11 Johns. (N.Y.) 150 (1814); Moore v. Houston, 3 Serg. & Rawle (Pa.) 169 (1817), qff'd,
18 U.S. (5 Wheat.) 1 (1820); Duffield v. Smith, 3 Serg. & Rawle (Pa.) 590 (1818); Bar-
rett v. Crane, 16 Vt. 246 (1844); Brown v. Wadsworth, 15 Vt. 170 (1843). Cf. Schune-
man v. Diblee, 14 Johns. (N.Y.) 235 (1817) (suit for damages for "nonjudicial-' disci-
plinary action); Smith v. Shaw, 12 Johns (N.Y.) 257 (1815) (suit by civilian for arrest
and detention by military authorities). But see Van Orsdall v. Hazard, 3 Hill (N.Y.) 243
(Sup. Ct. 1842) (court looked at merits of plaintiff's claim before dismissing suit).

120See, e.g., In re Bolton, 3 Serg. & Rawle (Pa.) 176 (1815).
1211 Johns. Cas. (N.Y.) 136 (1799).
122ld.

12See In re Reynolds, 20 F. Cas. 592 (N.D.N.Y. 1867) (No. 11,721) (summary of state
cases).

124For example, In the Matter of Ferguson, 9 Johns. (N.Y.) 239 (1812), a decision by
Chief Justice Kent, the court held that it lacked jurisdiction to grant habeas relief to
the parents of a minor who enlisted in the United States Army without their consent.
Kent wrote that it was the responsibility of federal, not state, courts to supply such
relief: "Numberless cases may be supposed of the abuse of power, by the civil and
military officers of the government of the United State, but the courts of the United
States have competent authority to correct all such abuses, and they are bound to ex-
ercise that authority. The responsibility is with them, not with us . Id. at 240
(emphasis in original).

The Ferguson decision was undercut the following year when the same court, in a
decision also written by Kent, granted habeas relief to a civilian held by federal troops
for suspected treasonable practices in carrying provisions and information to the
British. In the Matter of Stacy, 10 Johns. (N.Y.) 328 (1813). In 1827, the issue was
definitely settled in favor of jurisdiction:

We have jurisdiction, unless it has been expressly surrendered or taken
away. Any person illegally detained, has a right to be discharged, and it
is the duty of this court to restore him to his liberty. No act of congress,
or of this state, has forbidden the exercise of this common law juris-
diction. It ought, therefore, to be applied.

In the Matter of Carlton, 7 Cow. (N.Y.) 471-72 (1827). Sce also State v. Dimick, 12 N.H.
197 (1841); Commonwealth ex rel Webster v. Fox, 7 Pa. 336 (1847).
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The only issue entertained on habeas petitions to the state courts
was jurisdiction on the theory that, if a federal officer, without
jurisdiction, held a citizen in custody, the state court would not en-
croach on the lawful authority of the federal government by grant-
ing the writ.125 Most of the cases appear to have involved applica-
tions for the release of minors, who had enlisted without their
parents' consent, and who subsequently committed and were charg-
ed with court-martial offenses. 126

The beginning of the end of state habeas jurisdiction over members
of the armed forces came with the case of Ableman v. Booth,1 27 in
which the Supreme Court held that the Wisconsin courts had no
jurisdiction to release from custody a prisoner confined by the
United States District Court for violating the Fugitive Slave Act. 128
For the next eleven years, however, state courts continued to enter-

125 .... here the question is not one of disregard or burdening any rightful
authority of the United States. It is a question merely of deciding, In the
first instance, in the exercise of the ordinary jurisdiction of the state
tribunals to protect the liberty of the citizen, whether any person, claim-
ing to hold him under federal authority, has shown a valid authority.

In re Tarble, 25 Wis. 390, 410 (1870), rev'd, 80 U.S. (13 Wall.) 397 (1871). See also In re
Reynolds, 20 F. Cas. 592, 607 (N.D.N.Y. 1867) (No. 11,721).

'26See, e.g., Ex parte Anderson, 16 Iowa 595 (1864); In the Matter of Beswick, 25
How. Pr. (N.Y.) 149 (Sup. Ct. 1863); In the Matter of Carlton, 7 Cow. (N.Y.) 471 (1827);
In the Matter of Graham, 53 N.C. (8 Jones) 416 (1861); McConologue's Case, 107 Mass.
154 (1871); Commonwealth v. Cushing, 11 Mass. 67 (1814); Commonwealth v.
Chandler, 11 Mass. 83 (1814); Commonwealth v. Harrison, 11 Mass. 63 (1814);
Commonwealth ex rel. Webster v. Fox, 7 Pa. 336 (1847); Commonwealth v. Gamble,
11 Serg. & Rawle (Pa.) 93 (1824); In re Tarble, 25 Wis. 390 (1870), rev'd, 80 U.S. (13
Wall.) 397 (1871).

12762 U.S. (21 How.) 506 (1858).
128Booth was a bitter case decided in the days just before the Civil War. See In re

Reynolds, 20 F. Cas. at 601-05. Booth was arrested and confined by the United States
Marshal pursuant to an order of a commissioner of the United States District Court for
Wisconsin, for aiding and abetting the escape of a fugitive slave in violation of the
Fugitive Slave Act. On Booth's application, the Wisconsin Supreme Court ordered his
release on the ground the Fugitive Slave Act was unconstitutional. Booth was subse-
quently tried and convicted by the district court for violating the Act, and sentenced
to one month's confinement and a $1,000 fine. The Wisconsin Supreme Court again
ordered his release. Moreover, when the Attorney General filed a writ of error to the
United States Supreme Court, the Wisconsin court ordered its clerk "to make no
return to the writ of error, and to enter no order upon the journal or records qf the
court concerning the same." Ableman v. Booth, 62 U.S.(21 How.), at 512 (emphasis In
original). Thus, in effect, the Wisconsin court directed its clerk to disobey the
Supreme Court by withholding the record of the state court proceedings. The At-
torney General was forced to file his copy of the record with the Supreme Court. The
United States Supreme Court, expressing obvious displeasure with actions of the
Wisconsin court, held that when it appears a petitioner for habeas corpus Is In
custody under the authority of the United States, a state court may proceed no fur-
ther in the case. Id. at 523-24.
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tain petitions for writs of habeas corpus filed by military prisoners,
either by narrowly construing Booth to apply only to prisoners held
under color of federal judicial process, 129 or by refusing to follow
Booth altogether. 130 The end came in 1871 with Tarble's Case,131 in
which the Supreme Court plainly held that state courts had no juris-
diction to grant habeas relief to petitioners in the custody of the
United States military. 132

Finally, because the states were not bound by the constitutional
separation of the military and civil judicial systems, state civil courts
were able to review the proceedings of state military tribunals
through a diversity of procedural mechanisms, including prohibi-
tion,133 certiorari, 134 appeal, 135 enforcement of court-martial fines, 30

and actions to recover fines imposed. 37 Review was generally

129See, e.g., In re Reynolds, 20 F. Cas. at 601-07; McDonologue's Case, 107 Mass. 154,
167 (1871).

13On re Tarble, 25 Wis. 390 (1870), rev'd, 80 U.S.(13 Wall.) 397 (1871). The Wiscon-

sin Supreme Court, apparently still miffed by the decision in Booth, rejected the ap-
proach taken by those courts that attempted to limit Booth to cases of custody under
process issued by a United States court. In Tarble, the Wisconsin court believed Booth
misinterpreted the law and refused to follow it.

13180 U.S.(13 Wall.) 397 (1871).
132Tarble involved a habeas petition by the father of a minor who had enlisted in the

Army without consent. The service member was being held for court-martial on
charges of desertion when the petition was filed. The state court granted the petition,
see note 130 supra. The Supreme Court reversed, reaffirmed its decision in Booth,
and held that once a state court finds that a habeas applicant is being held by an of-
ficer of the United States, it can proceed no further. The Court declared that it was
the responsibility of the federal, not the state, courts to grant relief. Tarble's Case, 80
U.S.(13 Wall.) at 409-11.

'33E.g., Exparte Biggers, 26 S.C.L. (1 McMul.) 69 (1840); State v. Stevens, 13 S.C.L.
(2 McCord.) 32 (1822); State v. Wakely, 11 S.C.L. (2 Nott & McC.) 412 (1820).

'34E.g., State v. Plume, 44 N.J.L. 362 (1882); People cw rel. Garling v. Van Allen, 55
N.Y. 31 (1873); People ex reL Underwood v. Daniell, 50 N.Y. 274 (1872); People ex rel.
Spahn v. Townsend, 10 Abb. N. Cas. (N.Y.) 169 (Sup. Ct. 1880). But see Erparte Dun-
bar, 14 Mass. 393 (1817) (certiorari not available to review judgment of court-martial).

135E.g., Durham v. State, 5 Tenn. (4 Hayw.) 54 (1817).
136E.g., Nowlin v. McCalley, 31 Ala. 678 (1858); Crawford v. Howard, 30 Me. 422

(1849); Alden v. Fitts, 25 Me. 488 (1845); Brooks v. Daniels, 39 Mass. (22 Pick.) 498
(1839); Brooks v. Davis, 34 Mass. (17 Pick.) 148 (1835); Brooks v. Graham, 28 Mass.
(11 Pick.) 445 (1831); Brooks v. Adams, 28 Mass. (11 Pick.) 441 (1831), Coffim v.
Wilbur, 24 Mass. (7 Pick.) 148 (1828).

137E.g., Porter v. Wainwright, 32 Mass. (15 Pick.) 439 (1834); Vanderbilt v. Downing,
11 Johns. (N.Y.) 83 (1814); Capron v. Austin, 7 Johns. (N.Y.) 96 (1810).
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limited to questions of technical jurisdiction; 13 8 most state courts
were not willing, however, to raise any presumptions in favor of
court-martial jurisdiction, and strictly construed the statutes govern-
ing their existence.13 9

2. Collateral Review from the Civil War to World War II.

With the Civil War, the number of collateral challenges to the pro-
ceedings of military tribunals filed in the federal courts increased
dramatically. This increase is attributable to a number of factors, in-
cluding the rapid growth of the military during the war, the ex-
pansion of offenses cognizable by courts-martial, 140 the creation in
1855 of the Court of Claims,' 4' and the demise of the state courts as a
forum for habeas relief. 42 Growth, however, did not mean change.
The federal courts still were limited to collateral forms of review, 4

3

138E.g., Nowlin v. McCalley, 31 Ala. 678 (1858)(lack of subject-matter jurisdiction);
Crawford v. Howard, 30 Me. 422 (1849) (jurisdiction of court-martial must be re-
viewed); Brooks v. Daniels, 39 Mass. (22 Pick.) 498 (1839) (improper membership);
Brooks v. Davis, 34 Mass. (17 Pick.) 148 (1835) (improper membership); Porter v.
Wainwright, 32 Mass. (15 Pick.) 439 (1834) (court convened by officer without
authority); Brooks v. Adams, 28 Mass. (11 Pick.) 441 (1831) (judge advocate of court
improperly appointed); Capron v. Austin, 7 Johns. (N.Y.) 96 (1810) (accused not noti-
fied of proceedings); People ex rel. Spahn v. Townsend, 10 Abb. N. Cas. (N.Y.) 169
(Sup. Ct. 1880) (lack of subject-matter jurisdiction); Durham v. United States, 5 Tenn.
(4 Hayw.) 54 (1817) (accused not notified of proceedings). But cf. Coffin v. Wilbur, 24
Mass. (7 Pick.) 148 (1828) (court remanded case for rehearing on both jurisdictional
and procedural errors in court-martial).

One notable exception to this limited inquiry stands out. In People ex rel. Garling v,
Van Allen, 55 N.Y. 31 (1873), the New York Court of Appeals reversed the judgment
of a court-martial that had denied the accused's counsel the right to participate in the
proceedings. Under the New York Constitution, criminal defendants were entitled to
counsel in all court proceedings. The Court of Appeals held that courts-martial were
courts and, therefore, it was reversible error to prevent the accused's counsel from
representing the accused during his court-martial.

'39See, e.g., Brooks v. Adams, 28 Mass. (11 Pick.) 441, 442 (1831)("A court-martial is
a court of limited and special jurisdiction .... The law will intend nothing in its
favor").

140See O'Callahan v. Parker, 395 U.S. 258, 271 (1969); Weiner, supra note 93, at 12.
141Act of Feb. 24, 1855, ch. 122, 10 Stat. 612. The Court of Claims offered a new

means of collateral attack on court-martial sentences, back pay actions.
142Tarble's Case, 80 U.S. (13 Wall.) 397 (1871); Ableman v. Booth, 62 U.S. (21 How.)

596 (1858).
1

43
See, e.g., Er parte Vallandigham, 68 U.S. (1 Wall.) 243 (1864) (court refused to

review by certiorari the judgment of a military commission).
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which meant a search for jurisdiction and nothing more.' 44

In 1879, the first habeas attack on a court-martial conviction, Er
parte Reed, 45 reached the Supreme Court. The petitioner, a Navy
paymaster's clerk, was tried on charges of malfeasance by a general
court-martial convened aboard the United States ship Essex, then
stationed at Rio de Janeiro, Brazil. The military court found the pe-
titioner guilty and assessed a sentence. The convening authority,
Rear Admiral Edward F. Nichols, the commander of the U.S. Naval
Force of the South Atlantic Station, was unhappy with the sentence
adjudged and declined to approve it. Instead, he sent the proceed-
ings back to the court for revision of the sentence. The court-martial
reconvened and assessed a harsher punishment, which Admiral
Nichols approved. The petitioner challenged the sentence while
serving his confinement aboard a naval vessel in Boston Harbor. He
claimed that, as a paymaster's clerk, he was a civilian and not sub-
ject to court-martial, and that the sentence was unlawful because of
the manner in which it was revised after first assessed. The Circuit
Court for the District of Massachusetts rejected the petitioner's
claims on their merits.' 46

On appeal, the Supreme Court affirmed.' 47 It also reviewed and re-
jected the merits of the petitioner's claims.' 48 More importantly, it
pronounced a standard of review, which was to be applied to habeas
attacks on court-martial sentences for well over half a century:

144See, e.g., In re Corbett, 6 F. Cas. 527 (E.D.N.Y. 1877) (No. 3,219); In re Bird, 3 F_
Cas. 425 (D. Ore. 1871)(No. 1,428); In reThomas, 23 F. Cas. 931 (N.D. Miss. 1869)(No.
13,888). The courts were not reluctant, however, to overturn the convictions of
military tribunals that exceeded their jurisdiction, especially those which attempted
to exercise jurisdiction over civilians. See Ex pare Milligan. 71 U.S. (4 Wall.) 2 (1866)
(military commission); Ex parte Henderson, 11 F. Cas. 1067 (C.C.D. Ky. 1878) (No.
6,348) (court-martial of civilian); Milligan v. Hovey, 17 F. Cas. 380 (C.C.D. Ind. 1871)
(no. 9,605) (damages action arising out of Milligan case); In re Egan, 8 F. Cas. :367
(C.C.N.D.N.Y. 1866) (No. 4,303) (military commission); Er parte Hewitt, 12 F. Cas. 7'3
(S.D. Miss. 1869) (No. 6,442) (military commission). But (: Holmes v. Sheridan, 12 F.
Cas. 422 (C.C.D. Kan. 1870) (No. 6,644) (upholding power of court-martial to try con-
tractor furnishing beef to Army during war with Caddo Indians).

'45100 U.S. 13 (1879).
'46In re Reed, 20 F. Cas. 408 (C.C.D. Mass. 1879) (No. 11,636).
' 47Exparte Reed, 100 U.S. 13 (1879).
'4id. at 21-22. The Court found that Admiral Nichol's actions were consistent with

regulations published by the Secretary of the Navy. Id. at 22. Further, it held that, as
a paymaster's clerk, the petitioner was a member of the Navy and subject to court-
martial jurisdiction. Id. at 21-22.

With regard to the latter issue, a number of nineteenth Century cases involved the
military status of paymaster's clerks. See, e.g., Johnson v. Sayre, 158 U.S. 109 (1895);
Exparte Van Vranken, 47 F. 888 (C.C.D. Va. 1891), retd, 163 U.S. 694 (1895); In re
Thomas, 23 F. Cas. 931 (N.D. Miss. 1869) (No. 13,888); United States v. Bogart, 24 F.
Cas. 1184 (E.D.N.Y. 1869) (No. 14,616).
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The court had jurisdiction over the person and the case. It
is the organism provided by law and clothed with the duty
of administering justice in this class of cases. Having had
such jurisdiction, its proceedings cannot be collaterally
impeached for any mere error or irregularity, if there
were such, committed within the sphere of its authority.
Its judgments, when approved as required, rest on the
same basis and are surrounded by the same considerations
which give conclusiveness to the judgments of other legal
tribunals, including as well the lowest as the highest,
under like circumstances. The exercise of discretion,
within authorized limits, cannot be assigned for error and
made the subject of review by an appellate court. 14

The Court emphasized that a writ of habeas corpus could not be
made to perform the functions of a writ of error, and, to warrant the
discharge of a prisoner, "the sentence under which he is held must
be, not merely erroneous and voidable, but absolutely void.' 160

In 1883, the Supreme Court extended the limited review principles
articulated in Reed to back pay claims in the Court of Claims.'"'
Similarly, in 1886, relying on Grant v. Gould, 52 the Court held that
writs of prohibition to enjoin the proceedings of courts-martial were
"never to be issued unless it clearly appear[ed] that the.., court
[was] about to exceed its jurisdiction.' 1 3

Subsequent decisions of the Supreme Court and the lower federal
courts more or less confirmed and adopted the principles enunciated

'49Ex parte Reed, 100 U.S. at 23.

15 t Keyes v. United States, 109 U.S. 336 (1883), qff'g 15 Ct. Cl. 532 (1879).
152126 Eng. Rep. 434 (C.P. 1792).

153Smith v. Whitney, 116 U.S. 167, 176 (1886). A year earlier, in Wales v. Whitney,
114 U.S. 564 (1885), the Supreme Court denied habeas relief to the former Surgeon
General of the Navy against whom court-martial charges were pending. Although the
Court based its decision on the lack of habeas jurisdiction because of an absence of
custody, id. at 569-72, in dicta, the Court made it clear that it would not interfere
with a court-martial unless it were proceeding without jurisdiction. Id. at 570. Cf.
Kurtz v. Moffitt, 115 U.S. 487 (1885) (court released deserter arrested by San Fran-
cisco police on ground civil authorities lacked jurisdiction to enforce military law).
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in Reed.'5 Few of the decisions offered even a glimmer of hope to
military prisoners confined pursuant to the sentences of courts-
martial of competent jurisdiction. 5 6

Review of the technical jurisdiction of courts-martial generally
was held to consist of four different aspects. First, courts-martial
were reviewable to determine whether the tribunal had jurisdiction
over the offense. 66 Federal courts would insure that military tri-
bunals were empowered by law to try the offenses charged, 1G

7 such

I5
4See, e.g., Hiatt v. Brown, 339 U.S. 103, 11 (1950); United States er rel. Creary v.

Weeks, 259 U.S. 336, 334 (1922); United States r rel. French v. Weeks, 259 U.S. 326,
335 (1922); Collins v. McDonald, 258 U.S. 416, 418 (1922); Givens v. Zerbst, 255 U.S.
11 (1921); Mullan v. United States, 212 U.S. 516, 520 (1909); Bishop v. United States,
197 U.S. 334, 342-43 (1905); Carter v. McClaughry, 183 U.S. 365,380-81 (1902); Carter
v. Roberts, 177 U.S. 496, 498 (1900); Swaim v. United States, 165 U.S. 553, 555 (1897);
Johnson v. Sayre, 158 U.S. 109, 118 (1895); United States v. Fletcher, 148 U.S. 84, 92
(1893); United States v. Grimley, 137 U.S. 147, 150 (1890); Ex parte Mason, 105 U.S.
696 (1882); Sanford v. Robbins, 115 F.2d 435, 437 (5th Cir.), cert. denied, 312 U.S. 697
(1940); Ex parte McIntyre, 4 F.2d 823, 824 (9th Cir. 1925); United States v. Bullard,
290 F. 704, 708 (2d Cir. 1923); McRae v. Henkes, 273 F. 108, 113 (8th Cir. 1921); Rose
ex rel. Carter v. Roberts, 99 F. 948, 949 (2d Cir.), cert. denied, 176 U.S. 684 (1900); In
re Cadwallader, 127 F. 881, 883-84 (C.C.E.D. Mo. 1904); United States v. Maney, 61 F.
140, 141-42 (C.C.D. Minn. 1894); In re Zimmerman, 30 F. 176, 177-78 (C.C.N.D. Cal.
1887); In re Esmond, 16 D.C. (5 Mackey) 64, 76-77 (1886); In re Davison, 21 F. 618,
620-21 (C.C.S.D.N.Y. 1884); In re White, 17 F. 723, 724-25 (C.C.D. Cal. 1883); Barrett
v. Hopkins, 7 F. 312, 314 (C.C.D. Kan. 1881); Ex parte Besherse, 63 F. Supp. 997, 998
(D. Mont. 1945), appeal dismissed sub nom. Besherse v. Weyand, 155 F.2d 723 (9th
Cir. 1946); Exparte Potens, 63 F. Supp. 582, 586 (E.D. Wis. 1945); United States (x
rel. Marino v. Hildreth, 61 F. Supp. 667, 669 (E.D.N.Y. 1945); Hurse v. Caffey, 59 F.
Supp. 363,365 (N.D. Tex. 1945); In re Berue, 54 F. Supp. 252, 254 (S.D. Ohio 1942); In
re Waidman, 42 F.2d 239, 240 (D. Me. 1930); Ex parte Joly, 290 F. 858, 859-60
(S.D.N.Y. 1922); United States ex rel. Wessels v. McDonald, 265 F. 754, 579-60
(E.D.N.Y. 1920), appeal dismissed, 256 U.S. 705 (1921); Er parte Dostal, 243 F. 664,
668 (N.D. Ohio 1917); Ex parte Tucker, 212 F. 569, 570 (D. Mass. 1913); Er parte
Dickey, 204 F. 322, 324-26 (D. Me. 1913); Ex parte Townsend, 133 F. 74, 75 (D. Neb.
1904); In re Spencer, 40 F. 149, 150 (D. Kan. 1889); In re McVey, 23 F. 878-79 (D. Cal.
1885); Lyon v. United States, 48 Ct. Cl. 30, 32 (1912); Colman v. United States, 38 Ct.
Cl. 315, 337 (1903).

155Bishop, supra note 6, at 43-44. The courts, however, almost uniformly agreed
that they had jurisdiction to review for jurisdiction. See Hiatt v. Brown, 175 F.2d 273,
275-76 (5th Cir. 1949), rev d on other grounds, 339 U.S. 103 (1950); In re Grlmley, 38
F. 84, 85 (C.C.D. Mass. 1889), rev'd on other grounds, 137 U.S. 147 (1890); In reZlm-
merman, 30 F. 176, 180 (C.C.N.D. Cal. 1887); Barrett v. Hopkins, 7 F. 312,314 (C.C.D.
Kan. 1881). But see Ex parte Mason, 105 U.S. 696 (1882) (Court could not agree on
whether it had any jurisdiction to collaterally review court-martial convictions on
habeas corpus).

156See generally Fratcher, supra note 9, at 275; Snedeker, supra note 9, at 298-99;
Weckstein, supra note 9, at 29.

15 7See, e.g., Dynes v. Hoover, 61 U.S. (20 How.) 65 (1858); Houston v. Moore, 18 U.S.
(5 Wheat.) 1 (1820); Crouch v. United States, 13 F.2d 348 (9th Cir. 1926); Anderson v.
Crawford, 265 F. 504 (8th Cir. 1920); Meade v. Deputy Marshal, 16 F. Cas. 1291
(C.C.D. Va. 1815) (No. 9,372); Exparte Joly, 290 F. 858 (S.D.N.Y. 1922); United States
ex rel. Wessels v. McDonald, 265 F. 754 (E.D.N.Y. 1920), appeal dismissed, 256 U.S.
705 (1921); United States v. Mackenzie, 26 F. Cas. 1118 (S.D.N.Y. 1843) (No. 15,690).
See also Duffield v. Smith, 3 Serg. & Rawle (Pa.) 590 (1818); In re Bolton, 3 Serg. &
Rawle (Pa.) 176 (1815).
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as by ascertaining whether the offense was committed in a geo-
graphic area over which the court-martial had cognizance, '5 8 or was
committed in time of war,159 or was tried by the proper tribunal.160

Review would not extend, however, to determining whether the
acts committed in fact amounted a violation of military law. 10' For
example, the federal courts would not second-guess the judgments
of courts-martial that particular behavior constituted "conduct un-
becoming an officer,'16 2 or "conduct prejudicial to good order and
military discipline, ' '163 nor would the courts review the sufficiency
of either the pleadings of the offenses, 6 4 or the evidence adduced to
prove their existence. 65

Second, collateral challenges to the personal jurisdiction of courts-
martial were subject to review by the civilian courts. 66 Such chal-
lenges generally consisted of claimed nonamenability to military law

168 See, e.g., Aderhold v. Menefee, 67 F.2d 345 (5th Cir. 1933) (question of whether
offense occurred outside territorial limits of U.S.); Rosborough v. Russell, 150 F.2d
809 (lst Cir. 1945) (question of whether offense committed on public vessel).

'59See, e.g., Kahn v. Anderson, 255 U.S. 1 (1921) (World War 1); Givens v. Zerbst, 255
U.S. 11 (1921) (World War I); Johnson v. Biddle, 12 F.2d 366 (8th Cir. 1926) ("Pershing
Expedition"); Frazier v. Anderson, 2 F.2d 36 (8th Cir. 1924) (World War I); Hamilton
v. McClaughry, 136 F. 445 (C.C.D. Kan. 1905) (Boxer Rebellion). See also Lee v.
Madigan, 358 U.S. 228 (1958) (World War II).

160 See, e.g., United States v. Waller, 225 F. 673 (E.D. Pa. 1915) (jurisdiction of Navy
court-martial over Articles of War). See also Nowlin v. McCalley, 31 Ala. 678 (1858).

'61See, e.g., Bishop v. United States, 197 U.S. 334 (1905) (drunkenness of an officer);
In re McVey, 23 F. 878 (D. Cal. 1885) (desertion); Melvin v. United States, 45 Ct. Cl.
213 (1910) (hazing).

162See, e.g., United States v. Fletcher, 148 U.S. 84 (1893); ExparteJoly, 290 F. 858
(S.D.N.Y. 1922).

'63See, e.g., Swaim v. United States, 165 U.S. 553 (1897); Ex parte Mason, 105 U.S.
696 (1882); Ex parte Dickey, 204 F. 322 (D. Me. 1913) ("scandalous conduct"); In re
Esmond, 16 D.C. (5 Mackey) 64 (1886).

'64See, e.g., Collins v. McDonald, 258 U.S. 416, 420 (1922) ("It is not necessary that
the charge in court-martial proceedings should be framed with the technical precision
of a common-law indictment"); Johnson v. Biddle, 12 F.2d 366 (8th Cir. 1926); Rose
ex rel. Carter v. Roberts, 99 F. 948 (2d Cir.), cert. denied, 176 U.S. 684 (1900); United
States v. Maney, 61 F. 140 (C.C.D. Minn. 1894).

'16See, e.g., Collins v. McDonald, 258 U.S. 416 (1922); Aderhold v. Menefee, 67 F.2d
345 (5th Cir. 1933); rev'g 5 F. Supp. 102 (N.D. Ga. 1932); Exparte McIntyre, 4 F.2d
823 (9th Cir. 1925); Ex parte Potens, 63 F. Supp. 582 (E.D. Wis. 1945); United States
ex rel. Marino v. Hildreth, 61 F. Supp. 667 (E.D.N.Y. 1945); Exparte Kerekes, 274 F.
870 (E.D. Mich. 1921); Ex parte Foley, 243 F. 470 (W.D. Ky. 1917); Ex parte Dickey,
204 F. 322 (D. Me. 1913); In re Corbett, 6 F. Cas. 527 (E.D.N.Y. 1877) (No. 3,217).

'"6See note 156 supra.
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by civilians, 167 discharged military prisoners, 68  reservists, 1 9,

deserters, 70 and service members held beyond the term of their en-
listments. 17 Also subject to review were asserted defects in enlist-
ments due to such factors as minority,' z overage, 1 73 citizenship,'7 4

and desertion from previous terms of service.17r6 During the World

167See, e.g., Johnson v. Sayre, 158 U.S. 109 (1895) (paymaster's clerk); E- parte
Reed, 100 U.S. 13 (1879) (paymaster's clerk); Perlstein v. United States, 151 F.2d 167
(3d Cir. 1945), cert. dismissed, 327 U.S. 777 (1946) (contractor's employee); Anderson
v. Crawford, 265 F. 504 (8th Cir. 1920) (civilian teamster); Er parWe Van Vranken, 47
F. 888 (C.C.D. Va. 1891) (paymaster's clerk), rev'd, 163 U.S. 694 (1895); Er parle
Henderson, 11 F. Cas. 1067 (C.C.D. Ky. 1878) (No. 6,349) (contractor); In re Berue, 54
F. Supp. 752 (S.D. Ohio 1944) (merchant seaman); McCune v. Kilpatrick, 53 F. Supp.
80 (E.D. Va. 1943) (civilian seaman); In re Di Bartolo, 50 F. Supp. 929 (S.D.N.Y. 1943)
(contractor's employee); United States er rel. Wessels v. McDonald, 265 F. 754
(E.D.N.Y. 1920), appeal dismissed, 256 U.S. 705 (1921) (spy); FrparteJochen, 257 F.
200 (S.D. Tex 1919) (civilian border guard); E.rpari Weitz, 256 F. 58 (D. Mass. 1919)
(contractor's employee); Exparte Falls, 251 F. 415 (D.N.J. 1918) (cook onboard Army
transport vessel); ExparteGerlach, 247 F. 616 (S.D.N.Y. 1917) (ship's mate); Smith v.
Shaw, 12 Johns. (N.Y.) 257 (1815) (spy).

168See, e.g., Kahn v. Anderson, 255 U.S. 1 (1921); Mosher v. Hunter, 143 F.2d 745
(10th Cir. 1944), cert. denied, 323 U.S. 800 (1945); In re Craig, 70 F. 969 (C.C.D. Kan.
1895).

169See, e.g., United States ar rel. Pasela v. Fenno, 167 F.2d 593 (2d Cir.), cert.
denied, 335 U.S. 806 (1948); United States ex rel. Santantino v. Warden, 265 F. 787
(E.D.N.Y. 1919).

°70 See e.g., E xparte Smith, 47 F.2d 257 (D. Me. 1931); Exparte Wilson, 33 F.2d 214
(E.D. Va. 1929).

171See, e.g., Barrett v. Hopkins, 7 F. 312 (C.C.D. Kan. 1881); Er parte Clark, 271 F.
533 (E.D.N.Y. 1921); In re Bird, 3 F. Cas. 425 (D. Ore. 1871) (No. 1,428).

'72See, e.g., Morrissey v. Perry, 137 U.S. 157 (1890); Hoskins v. Pell, 239 F. 279 (5th
Cir. 1917); Hoskins v. Dickerson, 239 F. 275 (5th Cir. 1917); In re Miller, 114 F. 838
(5th Cir. 1902); Solomon v. Davenport, 87 F. 318 (4th Cir. 1898); Erpar Rock, 171 F.
240 (C.C.N.D. Ohio 1909); In re Carver, 142 F. 623 (C.C.D. Me. 1906); Fr parle
Reaves, 121 F. 848 (C.C.M.D. Ala.), rev'd sub nom United States v. Reaves, 126 F.
127 (5th Cir. 1903); In re Carver, 103 F. 624 (C.C.D. Me. 1900); In re Kaufman, 41 F.
876 (C.C.D. Md. 1890); In re Dohendorf, 40 F. 148 (C.C.D. Kan. 1889); In re Cosenow,
37 F. 668 (C.C.E.D. Mich. 1889); In re Baker, 23 F. 30 (C.C.D.R.I. 1885); In re Davison,
21 F. 618 (C.C.S.D.N.Y. 1884); In re Wall, 8 F. 85 (C.C.D. Mass. 1881); Fr parte
Beaver, 271 F. 493 (N.D. Ohio 1921); Er parte Rush, 246 F. 172 (M.D. Ala. 1917); Er
parteDostal, 243 F. 664 (N.D. Ohio 1917); E xparteFoley, 243 F. 470(W.D. Ky. 1917);
United States exrel. Lazarus v. Rush, 242 F. 983 (E.D. Pa. 1917); Erparte Lisk, 145 F.
860 (E.D. Va. 1906); In re Dowd, 90 F. 718 (N.D. Cal. 1898); In re Spencer, 40 F. 149
(D. Kan. 1889).

173See, e.g., United States v. Grimley, 137 U.S. 147 (1890), rev'g 38 F. 84 (C.C.D.
Mass. 1889).

174See, e.g., ErparteKerekes, 274 F. 870 (E.D. Mich. 1921); Erparle Beaver, 271 F.
493 (N.D. Ohio 1921); Er parne Dostal, 243 F. 664 (N.D. Ohio 1917).

175See, e.g., In re McVey, 23 F. 878 (D. Cal. 1885).
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Wars, the courts reviewed a number of habeas petitions alleging
unlawful inductions.' 7 6

Third, federal courts would collaterally review military proceed-
ings to determine whether courts-martial were lawfully convened
and constituted. 77 This usually encompassed compliance with ap-
plicable statutes for the creation of the court,178 and the convening
of the court by a commander empowered to do so.' 79 In McClaughry
v. Deming,'80 an officer of the Volunteer Army of the United States,
created during the Spanish-American War, was tried, convicted, and
sentenced by a court-martial composed of Regular Army officers.
Under the Articles of War then in effect, officers of the Regular
Army were not competent to sit on courts-martial to try the officers
or soldiers of other forces.' 8 ' Because the court-martial, a statutory
body, was constituted in direct violation of statute, the Supreme
Court held that the court-martial had no jurisdiction: "A court-
martial is a creature of statute, and, as a body or tribunal, it must be
convened and constituted in entire conformity with the provisions
of the statute, or else it is without jurisdiction.' '182

Despite the expansive language of Deming, which seemed capable
of reaching all statutory defects in court-martial proceedings, the

176During World War I, induction was not dependent upon the acceptance or oath of
the individual; rather, it became effective according to the terms of the notice sent to
the individual informing him he was drafted. If the individual failed to report accord-
ing to the notice, he was a deserter and subject to court-martial. Consequently, much
of the litigation in the federal courts involved the sufficiency of the notice. See, e.g,
Ver Mehren v. Sirmyer, 36 F.2d 876 (8th Cir. 1929); Exparte McIntyre, 4 F.2d 823 (9th
Cir. 1925); United States v. Bullard, 290 F. 704 (2d Cir. 1923); Exparte Bergdoll, 274
F. 458 (D. Kan. 1921); Exparte Goldstein, 268 F. 431 (D. Mass. 1920). See also Erparte
Thieret, 268 F. 472 (6th Cir. 1920) (exemption claim); ExparteTinkoff, 254 F. 912 (D.
Mass. 1919) (exemption claim).

Congress changed the induction statute for World War II. Induction was completed
only upon submission to the oath of induction. Persons who failed to comply with
draft notices before taking the induction oath were still civilians, and subject only to
trial in the civil courts. Billings v. Truesdell, 321 U.S. 542 (1944). Thus, many cases,
which would have been tried by courts-martial during the First World War, were tried
in the civil courts during World War II. Issues that reached courts-martial, and the
federal courts by collateral review, generally dealt with defects in the formality of
the induction process. See, e.g., Sanford v. Callan, 148 F.2d 376 (5th Cir.), petition for
cert. dismissed, 326 U.S. 679 (1945); Exparte Kruk, 62 F. Supp. 901 (N.D. Cal. 1945);
United States ex rel. Seldner v. Mellis, 59 F. Supp. 682 (M.D.N.C. 1945).

'"1See note 156 supra.
178See, e.g., United States v. Brown, 206 U.S. 240 (1907), aff'g 41 Ct. Cl. 275 (1906);

Frazier v. Anderson, 2 F.2d 36, 38 (8th Cir. 1924); Walsh v. United States, 43 Ct. Cl.
225, 228-29 (1908).

17 9See, e.g., Givens v. Zerbst, 255 U.S. 11 (1921); United States v. Smith, 197 U.S.
386 (1905); Swaim v. United States, 165 U.S. 553, 218-24 (1897).

180186 U.S. 49 (1902).
18' I d. at 51.
'821d. at 62.
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decision was never broadly construed.18 Most statutory provisions
were deemed directory in character, and, where they offered the
convening authority any discretion, such as in the size of the court,
the seniority of its members, or the availability of judge advocates to
serve with the court, the exercise of that discretion was reviewed
only if grossly abused.184

Finally, court-martial proceedings could be collaterally reviewed
to ascertain whether sentences adjudged were duly approved and
authorized by law.18 5 Generally, review in this area was limited to
determining whether the sentence was within statutory limits, 180

whether the sentence was supported by sufficient vote of the mem-
bers, 8 7 and whether the sentence was duly approved as required by
law.' 8 Challenges to the excessiveness of sentences that were none-
theless within authorized limits, however, were not entertained; 8 9

"'8See Developments in the Law-Federal Habeas Corpus, supra note 18, at 1211-13,
1227-28. See also Allen v. Van Cantfort, 436 F.2d 625, 628 (1st Cir.), cert. denied, 402
U.S. 1008 (1971). Similarly, Deming generally has not been expanded to encompass
military administrative proceedings. See, e.g., Dilley v. Alexander, 603 F.2d 914,
921-22 (D.C. Cir. 1979).

"84Hiatt v. Brown, 339 U.S. 103, 109-10 (1950) (availability ofjudge advocate as law
member); Kahn v. Anderson, 255 U.S. 1, 6-7 (1921) (court of less than 13 members);
Bishop v. United States, 197 U.S. 334, 340 (1905) (court of less than 13 members);
Swaim v. United States, 165 U.S. 553, 560 (1897) (seniority of membership); Mullan v.
United States, 140 U.S. 240, 244-45 (1891) (seniority of membership).

"WSee note 156 supra.
"'6See, e.g., In re Brodie, 128 F. 665, 671-72 (8th Cir. 1904); Rose ex rel. Carter v.

Roberts, 99 F. 948 (2d Cir.), cert. denied, 176 U.S. 684 (1900); In re Langan, 123 F.
132, 134-35 (C.C.E.D. Mo. 1903); Exparte Hewitt, 12 F. Cas. 73 (S.D. Miss 1869) (No.
6,442); Williams v. United States, 24 Ct. Cl. 306, 315-16 (1889).

"S'See, e.g., Stout v. Hancock, 146 F.2d 741 (4th Cir. 1944), cert. denied, 325 U.S.
850 (1945); Exparte Besherse, 63 F. Supp. 997 (D. Mont.), appeal dismissed sub nom.
Besherse v. Weyand, 155 F.2d 723 (9th Cir. 1945); Hurse v. Caffey, 59 F. Supp. 363
(N.D. Tex. 1945).

'One of the leading cases in this area is Runkle v. United States, 122 U.S. 543
(1887), in which the Supreme Court held that a sentence of dismissal of an officer was
void because it did not appear in the record of proceedings that it had been personally
approved by the President as required by law. Runkle prompted a flurry of similar
collateral attacks, was soon limited to its peculiar facts, and was not followed again.
Bishop v. United States, 197 U.S. 334, 341-42 (1905) (Runkle was based on cir-
cumstances so exceptional "as to render it an unsafe precedent in any other" case);
Ide v. United States, 150 U.S. 517 (1893); United States v. Fletcher, 148 U.S. 84
(1893); United States v. Page, 137 U.S. 673 (1891), rev'g 25 Ct. Cl. 254 (1890); Arm-
strong v. United States, 26 Ct. Cl. 387 (1891). See also Swaim v. United States, 165
U.S. 553 (1897); Exparte Reed, 100 U.S. 13 (1879); Martin v. Mott, 25 U.S. (12 Wheat.)
19 (1827); Aderhold v. Menefee, 67 F.2d 345 (5th Cir. 1933), ret'g 5 F. Supp. 102 (N.D.
Ga. 1932); United States ex rel. Harris v. Danieis, 279 F. 844 (2d Cir. 1922); Er parte
Mason, 256 F. 384 (C.C.N.D.N.Y. 1882); United States exrel. Williams v. Barry, 260 F.
291 (S.D.N.Y. 1919); Lyon v. United States, 48 Ct. Cl. 30 (1912).

89See, e.g., Swaim v. United States, 165 U.S. 553, 566 (1897); Er parte Mason, 105
U.S. 696 (1882); Exparte Dickey, 204 F. 322, 325-26 (D. Me. 1913); Colman v. United
States, 38 Ct. CL. 315, 337 (1903). Cf. Wilkes v. Dinsman, 48 U.S. (7 How.) 89, 127
(1848) (punishment not incident to court-martial).
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nor did the courts look favorably on other forms of attacks on
sentences that were consistent with statute.190

Thus, before World War II, the extent of federal court review of
military convictions rarely went beyond questions of technical juris-
diction.' 9 1 The civil courts would not review claims of mere errors or
irregularities in the proceedings of courts-martial,19 2 nor would they

'90See, e.g., Givens v. Zerbst, 255 U.S. 11, 22 (1921) (place of confinement); Mosher
v. Hudspeth, 123 F.2d 401, 402 (10th Cir. 1941), cert. denied, 316 U.S. 670 (1942)
(consecutive, rather than concurrent, entence); Kirkman v. McClaughry, 160 F. 436
(8th Cir. 1908), aff'g 152 F. 255 (C.C.D. Kan. 1907) (consecutive, rather than concur-
rent, sentence).

Challenges to court-martial sentences were varied and often unique. For an exam-
pie of a multiple attack on a court-martial sentence, see Carter v. McClaughry, 183
U.S. 365 (1902), which was one of several lawsuits brought by Captain Oberlin M.
Carter to overturn his 1898 court-martial conviction for fraud and embezzlement. For
sheer persistence, Captain Carter stands out among all others seeking to collaterally
overturn court-martial convictions. For almost forty years, he peppered the courts
with lawsuits attacking his conviction, and the litigation, as one court described it,
"had a long and devious history in the courts." Carter v. Woodring, 92 F.2d 544 (D.C.
Cir.), cert. denied, 302 U.S. 752 (1937). SeeIn re Carter, 97 F. 496 (C.C.S.D.N.Y. 1899),
aff'd sub nom. Rose ex rel. Carter v. Roberts, 99 F. 948 (2d Cir.), cert. denied, 176 U.S.
684 (1900), appeal dismissed sub nom. Carter v. Roberts, 177 U.S. 496 (1900); Carter
v. McClaughry, 105 F. 614 (C.C.D. Kan. 1900), aff'd, 183 U.S. 365 (1902); Carter v.
Woodring, 92 F.2d 544 (D.C. Cir.), cert. denied, 302 U.S. 752 (1937). See also Burns v.
Wilson, 346 U.S. 844, 846 (Frankfurter, J., dissenting). Indeed, there were some who
attempted to portray Captain Carter as the "American Dreyfus." See Note, Judicial
Review of Courts Martial, 7 Geo. Wash. L. Rev. 503, 513 n. 97 (1938-39), and accom-
panying text.

1911t should be noted at this juncture that, although some early decisions appeared
to require that the regularity of the military court's proceedings appear on the face of
the record, see, e.g., Runkle v. United States, 122 U.S. 543, 555-56 (1887), later deci-
sions permitted the government to prove the existence of jurisdiction by extrinsic
evidence. See Givens v. Zerbst, 255 U.S. 11 (1921); Ver Mehren v. Sirmyer, 36 F.2d
876 (8th Cir. 1929) (dicta); McRae v. Henkes, 273 F. 108 (8th Cir. 1921); Ex parte
Bergdoll, 274 F. 458 (D. Kan. 1921).

192See, e.g., Mullan v. United States, 212 U.S. 516 (1909) (evidentiary errors); Swaim
v. United States, 165 U.S. 553 (1897), aff'g 28 Ct. Cl. 173 (1893) (evidentlary errors,
hostile member on court); Romero v. Squires, 133 F.2d 528 (9th Cir.), cert. denied, 318
U.S. 785 (1943) (improper processing of record of trial); Ex parte Henderson, 11 F.
Cas. 1067 (C.C.D. Ky. 1878) (No. 6,349) (rules of court-martial procedure violated); Ex
parte Potens, 63 F. Supp. 582 (E.D. Wis. 1945) (erroneous resolution of evldentlary
conflicts); Ex parte Joly, 290 F. 858 (S.D.N.Y. 1922) (evidentiary errors and Improper
comments by trial judge advocate); Ex parte Dickey, 204 F. 322 (D. Me. 1913) (im-
proper service of charges); In re Bird, 3 F. Cas. 425 (D. Ore. 1871) (No. 1,428) (delay In
bringing accused to trial); Keyes v. United States, 15 Ct. Cl. 532 (1879) (accuser
became member of court), qff'd, 109 U.S. 336 (1883). But see Meade v. Deputy Mar-
shal, 16 F. Cas. 1291 (C.C.D. Va. 1815) (No. 9,372) (absence of notice voids proceed-
ings); Weirman v. United States, 36 Ct. Cl. 236 (1901) (claimed absence of accused
reviewable).

36
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review matters of defense 193 or matters in bar of trial, such as the
statute of limitations. 194 Most importantly, constitutional issues, the
mainstay of contemporary collateral challenges,' 95 generally were
beyond the scope of federal court review. For example, in Collins v.
McDonald,'96 a military prisoner sought habeas relief from a
sentence imposed by a court-martial in Vladivostok, Siberia, upon a
conviction for robbery. He claimed, among other things, that a con-
fession, allegedly made under duress and in violation of the Fifth
Amendment, was admitted against him at the trial. The Supreme
Court rejected his claim, holding: "This... at most, was an error in
the admission of testimony which cannot be reviewed in a habeas
corpus proceeding. ' ' 97

Manifestly, the scope of matters open to review in collateral at-
tacks on courts-martial before World War II was acutely and uni-
formly limited. "Nothing was better settled than the proposition
that the federal courts ... [would] most strictly limit themselves
to" determining questions of technical jurisdiction.'9 8 This long-
standing rule, however, was about to change.

C. COLLATERAL REVIEW FROM 1941
TO 1953: A PERIOD OF TRANSITION

With the onset of World War II, some lower federal courts began
broadening the issues cognizable in collteral challenges to include

193See, e.g., Romero v. Squires, 133 F.2d 528 (9th Cir.), cert denied, 318 U.S. 785
(1943) (entrapment); Aderhold v. Menefee, 67 F.2d 345 (5th Cir. 1933), rev'g 5 F.
Supp. 102 (N.D. Ga. 1932) (self-defense); McCune v. Kilpatrick, 53 F. Supp. 80 (E.D.
Va. 1943) (defense to desertion charge). But see United States ex- rel. Doughty v.
Hunt, 254 F. 365 (S.D.N.Y. 1918) (court assumed court-martial would losejurisdiction
under Manual for Courts-Martial if the accused suffered from mental defect).

19 4See, e.g., In re Cadwallader, 127 F. 881 (C.C.E.D. Mo. 1904); ln reZimmerman, 30
F. 176 (C.C.N.D. Cal. 1887); In re Davison, 21 F. 618 (C.C.S.D.N.Y. 1884); it re White,
17 F. 723 (C.C.D. Cal. 1883); Exparte Townsend, 133 F. 74 (D. Neb. 1904).

'I5See, e.g., United States v. Augenblick, 393 U.S. 348 (1969).
196258 U.S. 416 (1922).
1971d. at 420-21. See also Sanford v. Robbins, 115 F.2d 435 (5th Cir.), cert. denied,

312 U.S. 697 (1940) (double jeopardy); McRae v. Henkes, 273 F. 108 (8th Cir. 1921)
(double jeopardy); United States v. Maney, 61 F. 140 (C.C.D. Minn. 1894) (double
jeopardy); Inre Esmond, 16 D.C. (5 Mackey) 64 (1886)(double jeopardy); Erparte Jo-
ly, 290 F. 858 (S.D.N.Y. 1922) (ineffective counsel). But ef. Johnson v. Sayre, 158 U.S.
109 (1895) (claimed violation of Eighth Amendment rejected on its merits); In re
Stubbs, 133 F. 1012 (C.C.D. Wash. 1905) (double jeopardy claim rejected on its
merits); Exparte Costello, 8 F.2d 386 (E.D. Va. 1925) (double jeopardy claim rejected
on its merits).

19 8Bishop, supra note 6, at 43-44. See also Note, Judicial Review qfCourts-Martial,
7 Geo. Wash. L. Rev. 503 (1938-39).
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constitutional claims. 9 9 This expansion, although influenced by
such factors as the rapid increase in the number of courts-martial
during the war and a concomitant growth in dissatisfaction with the
military justice system,20 0 was principally in response to the parallel
enlargement of collateral review in the civilian sector.20 ' Therefore,
it is important to undertake a brief examination of the developments
in habeas attacks on criminal convictions in the civilian sphere.

1. The Development of Civilian Habeas Corpus

Until the early twentieth century, the habeas relief accorded civil-
ians roughly mirrored the remedy available to service members. As
discussed above, the First Congress empowered the federal courts to
issue writs of habeas corpus 20 2 and an early Supreme Court decision
held that the writ would be substantively governed by the common
law.20 3 Thus, only attacks on the jurisdiction of the courts would be
heard. Moreover, it was not until after the Civil War, with the enact-
ment of the Habeas Corpus Act of 1867,204 that the federal courts ac-
quired jurisdiction to inquire into custody under state authority.20 5

Consequently, early case law dealt solely with federal, not state,
prisoners. 206

One of the early leading civilian habeas cases was Ex parte Wat-
kins.20 7 In Watkins, the petitioner challenged his conviction in the

199See note 11 supra.2°°See, e.g., Bishop, supra note 6, at 45-58; Comment, Civilian Court Review ?f
Court-Martial Adjudications, 69 Colum L. Rev. 1259, 1260 (1969). "At the peak of
the World War II mobilization, when some 12,300,000 persons were subject to military
law-almost as many as the entire population of the country in 1830-the armed
forces handled one third of all criminal cases tried in the nation." Weiner, supra note
93, at 11 (footnotes omitted).2 0'Fratcher, supra note 9, at 293-95; Katz & Nelson, supra note 17, at 200-02;
Snedeker, supra note 9. at 296-97; Comment, Civilian Court Review of Court-Martial
Adjudications, 69 Colum. L. Rev. 1259, 1260 (1969); Note, Civilian Court Revieiw qf
Military Habeas Corpus Petitons: Is Justice Being Served?, 44 Fordham L. Rev. 1228,
1232-33 (1976); Developments in the Law-Federal Habeas Corpus, supra note 18, at
1213; Note, Federal Habeas Corpus Jurisdiction Over Court-Martial Proceedings, 20
Wayne L. Rev. 919, 922-23 (1974); Note, Servicemen in Civilian Courts, 76 Yale L.J.
380, 383 (1966); Note, Collateral Attacks on Courts-Martial in the Federal C'ourts, 57
Yale L.J. 483, 483, 486 (1947-48).

202See note 94 supra.
203

Rr parte Bollman, 8 U.S. (4 Cranch) 75, 93 (1807).
204Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385.
2

1',Er parte Dorr, 44 U.S. (3 How.) 103, 105 (1845). It is indeed ironic that state
courts, until Ableman v. Booth, 62 U.S. (21 How.) 506 (1858), could collaterally
review, by habeas corpus, custody under color of federal law, but federal courts had
no power to review the legality of state custody.

206See Bator, Finality in Criminal Law and Federal Habeas Corpus for State
Prisoners, 76 Harv. L. Rev. 441, 465 (1963).

20728 U.S. (3 Pet.) 193 (1830).
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Circuit Court for the District of Columbia, claiming the indictment
failed to state a crime against the United States. The Court, in a deci-
sion by Chief Justice Marshall, refused to review the petition, hold-
ing:

An imprisonment under a judgment cannot be unlawful,
unless that judgment be an absolute nullity; and it is not a
nullity if the court has general jurisdiction of the subject,
although it should be erroneous.... To determine
whether the offense charged in the indictment be legally
punishable or not, is among the most unquestionable of its
powers and duties. The decision of this question is the
exercise of jurisdiction, whether the judgment be for or
against the prisoner. The judgment is equally binding in
the one case and in the other; and must remain in full
force unless reversed regularly by a superior court capable
of reversing it.208

To similar effect was the Court's decision in Ex parte Parks,20 9 in
which it declared that, in considering a habeas corpus petition, it
would not look beyond the question of jurisdiction, and "if the [in-
ferior] court had jurisdiction and power to convict and sentence, the
writ [could not] issue to correct a mere error.' '210

Following the Civil War, the federal courts broadened the scope of
review in two respects, beginning "'a long process of expansion of
the concept of a lack of "jurisdiction."' -211 First, the Court "an-
nounced the rule that habeas corpus may be used to reexamine, not
substantive errors going to the conviction, but alleged illegallity in

208 d. at 203. In dicta, referring to the Court's decision in Wise v. Withers. 7 U.S. (3
Cranch) 331 (1806), Chief Justice Marshall suggested that courts-martial were not en-
titled to the same deference as courts of record:

This decision [Wise v. Withers proves only that a court-martial w,-. con-
sidered as one of those inferior courts of limited jurisdiction, who-ejudg-
ments may be questioned collaterally. They are not placed on the ,ame
high ground with the judgments of a court of record. The declaration
that this judgment against a person to whom the jurisdiction of the court
could not extend is a nullity, is no authority for inquiring into the judg-
ments of a court of general crminal jurisdiction and regarding them as
nullities, if, in our opinion, the court has misconstrued the law, and has
pronounced an offense to be punishable criminally. which, a_- we may
think, is not so.

Id. at 209.
20993 U.S. 18 (1876).
2 101d. at 22-23.
2 11Rosenn, supra note 34, at 344 (quoting Hart, The Supreme, Court, 1958, Fort

word: The Time Chart qf the Justices, 73 Harv. L. Rev. 84. 103-04 (1959)).
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the sentence. ' 212 For example, in Ex parte Lange,213 the Court
granted relief to a federal prisoner who had been twice sentenced
for the same crime, in violation of his right to be free from double
jeopardy under the Fifth Amendment. The Supreme Court held that,
once the first sentence was adjudged and executed, the district court
lacked jurisdiction to impose the second sentence.214

Second, beginning with Ex parte Siebold, 21 65 the Court held that it
could review the constitutionality of statutes creating offenses of
which habeas prisoners were convicted, for if the statutes were un-
constitutional, the proceedings were void:

The validity of the judgment is assailed on the ground that
the acts of Congress under which the indictments were
found are unconstitutional. If this position is well taken, it
affects the foundation of the whole proceedings. An un-
constitutional law is void, and is as no law. An offence
created by it is not a crime. A conviction under it is not
merely erroneous, but is illegal and void, and cannot be a
legal cause of imprisonment. 216

On the other hand, during this period, the Court refused to review
the merits of a double jeopardy claim where the alleged error did not
result in multiple sentences, 21 7 the adequacy of a federal
indictment, 218 and the efficacy of an asserted violation of the right
against self-incrimination. 219 Furthermore, except as noted above,
the Court "repeatedly reaffirmed its adherence to the traditional
formulation of habeas jurisdiction" by strict application of the juris-
dictional test.220

There were no military habeas cases during this period that
similarly expanded the scope of review. This could simply be due to
the fact that similar issues never arose. Some commentators have at-
tributed this "softening of the concept of jurisdiction" to the fact
the Supreme Court, at the time, had no regular means of directly

2 12Bator, supra note 206, at 467.
21385 U.S. (18 Wall.) 163 (1873).
214Id. at 178. See also Exparte Wilson, 114 U.S. 417 (1885) (absence of grand jury in-

dictment vitiates sentence for "infamous" crime). See generally Bator, supra note
206, at 467-68.

215100 U.S. 371 (1879).
216Id. at 376-77.
2 17Ex parte Bigelow, 113 U.S. 328 (1885).
2 18 r parte Parks, 93 U.S. 18 (1876).
2 19Matter of Moran, 203 U.S. 96 (1906).22 0Rosenn, supra note 34, at 344. See also Bator, supra note 206, at 471.
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reviewing federal criminal convictions. 22' Once Congress authorized
direct appeal in federal criminal cases, the Court repudiated its hold-
ing in Siebold.

222

By the Habeas Corpus Act of 1867,22 3 the federal courts were given
habeas corpus jurisdiction over those in custody under color of state
authority. However, Congress removed the Supreme Court's ap-
pellate jurisdiction in state habeas proceedings the following year,2 4

and did not restore it until 1885.225. Thus, the Supreme Court did not
hear a case brought by a state petitioner until 1886, when it issued
its opinion in Exparte Royall.226 In Royall, the petitioner challenged
the constitutionality of a state statute under which he had been in-
dicted, but not yet tried. The Court acknowledged that, under
Siebold, the constitutionality of the state statute was subject to
federal habeas corpus review;227 however, the Court required the
petitioner to first exhaust his state court remedies. 228 The Habeas
Corpus Act was not thereafter used as a tool to expand the scope of

2 2'Developnzents in the Law-Federal Habeas Corpus supra note 18, at 1046. Se
also Bator, supra note 206, at 473.

Prior to 1889, the Supreme Court could only review federal criminal convictions
when there was a split of opinion in the circuit court on a question of law. Act of June
1, 1872, ch. 255, § 1, 17 Stat. 196; Act of April 29, 1802, ch. 31 § 6, 2 Stat. 159. In
1889, a writ of error became available to the Supreme Court in capital cases, Act of
Feb. 6, 1889, ch. 133,§ 6, 25 Stat. 656, which was extended to all cases involving "In-
famous" crimes in 1891. Act of March 3, 1891, ch. 517, § 5, 26 Stat. 827. '"'he latter
[statute] also provided for appeals in criminal cases to the newly created courts of ap-
peals, with review by the Supreme Court on certiorari or in a case of a certification of
a question of law by the court of appeals." Bator, supra note 206, at 473 n.75.

222See, e.g., In re Lincoln, 202 U.S. 178 (1906) (constitutionality of statute should be
attacked by means of direct review). See generally Bator, supra note 206, at 473-74;
Developments in the Law-Federal Habeas Corpus, supra note 18, at 1047.

mAct of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385 (codified as 28 U.S.C. § 2241(cX3)
(1982)). The impetus for the Act was the South's efforts to undermine the Thirteenth
Amendment following the Civil War. Rosenn, supra note 34, at 341.42.

Prior to 1867, there had been two limited grants of federal habeas jurisdiction over
state custody. Federal habeas corpus was "available to federal officers n state
custody for acts committed in furtherance of federal law," and "to subjects or
citizens of foreign governments who were detained under state or federal authority
for acts done pursuant to the law of a foreign sovereign." Rosenn, supra note 34, at
340-41 (citing Act of March 2, 1833, ch. 57, § 7, 4 Stat. 632, 634 (current version at 28
U.S.C. § 2241(cX2) (1982)), and Act of Aug. 29, 1842, ch. 257, 5 Stat. 539).224Act of March 27, 1868, ch. 34, § 2, 15 Stat. 44. Jurisdiction was removed to pre-
vent the Supreme Court from passing on the constitutionality of reconstruction legis-
lation. Bator, supra note 206, at 465 n.49. The Court upheld the removal ofjurisdlc-
tion in Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1868).

2 25Act of March 3, 1885, ch. 353, 23 Stat. 437.
226117 U.S. 241 (1886).
2271d. at 248, 250.
2281d. at 252-53.
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habeas review; relief would only be granted if the state court lacked
jurisdiction.

22 9

Thus, as of the beginning of the twentieth century, civilian habeas
corpus generally was limited to questions of jurisdiction; that is, "if a
court of competent jurisdiction adjudicated a federal question in a
criminal case, its decision on that question was final, subject only to
appeal, and not subject to redetermination on habeas corpus.' '230

Starting in 1915, the face of the habeas remedy began to change.
With its decisions in Frank v. Mangum,231 Moore v. Dempsey,2 32

Johnson v. Zerbst,233 and Waley v. Johnston,234 the Court expanded
both the scope and method of review in of habeas corpus.

In Frank, a Jewish businessman in Atlanta, Leo Frank, had been
convicted and sentenced to death for the murder of a 14-year old
girl. In his petition, Frank claimed that he had been denied due pro-
cess of law under the Fourteenth Amendment because his trial had
been dominated by the threat of mob violence. Using the rubric of
jurisdiction, which was still the only basis for habeas relief, Frank
argued that the mob's influence made impartial adjudication of his
case impossible and caused the trial court to lose its jurisdiction. The
Georgia courts, in a series of proceedings, rejected Frank's claims.
The federal district court dismissed his habeas petition.

On appeal, the Supreme Court conceded that, if a trial in fact is so
dominated by a mob that there is "actual interference with the
course of justice," due process of law is denied.235 Moreover, the
Court noted that, under the Habeas Corpus Act of 1867, Congress
had expanded the common law scope of inquiry, and federal courts
could look beyond the record of a state's proceedings to test for juris-
diction, and conduct "a more searching investigation" of the sub-
stance of a petitioner's claims.236 But the Court refused to review the
merits of Frank's claims; instead, it considered the treatment given
his claims by the state courts and denied relief on the ground the
state courts had "accorded to him the fullest right and opportunity
to be heard .... ,237 Thus, the Supreme Court "added a crucial

229See, e.g., In re Converse, 137 U.S. 624,631-32(1891). See generally Developments
in the Law-Federal Habeas Corpus, supra note 18, at 1049-50.23OBator, supra note 206, at 483.

231237 U.S. 309 (1915).
2-2261 U.S. 86 (1923).
233304 U.S. 458 (1938).
234316 U.S. 102 (1942).
23 5Frank v. Mangum, 237 U.S. at 335.236Id, at 330-31.
237Id. at 345.
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weapon to the arsenal of the habeas corpus court" by holding that
due process claims were to be evaluated in light of the adequacy of
the state's "corrective process," and not merely with regard to the
state court's jurisdiction. 238 Where, however, the state courts fully
litigated a petitioner's claims, they were not open to further review
on habeas corpus.23 9

Moore v. Dempsey was similar to Frank. Five blacks sentenced to
death for the murder of a white man alleged in their petition for
habeas corpus that their trial had been consistently threatened by
the outbreak of mob violence. As in Frank, the state courts had con-
sidered the petitioners' claims, although not as extensively. Al-
though somewhat unclear, 240 the Court apparently held that the
state courts' cursory examination of the constitutional issues could
not preclude federal court review on habeas corpus: "We shall not
say more concerning the corrective process afforded to the peti-
tioners than it does not seem to us sufficient to allow a judge of the
United States to escape the duty of examining the facts him-
self .. "241

Thus, in Frank and Moore, the Supreme Court expanded the scope
and means of habeas corpus review to permit federal courts to look
beyond the record of proceedings axd examine not only the tech-
nical jurisdiction of the state courts, but also the adequacy of states'
"corrective processes" in litigating prisoners' constitutional claims.
Only if a state court fully and fairly considered the claims of a pris-
oner was federal habeas review of the merits of the claims pro-
scribed.

242

With Johnson v. Zerbst, the Court explicitly broadened the types of
issues subject to consideration in habeas proceedings to include con-
stitutional claims. The Court held that it was "clearly erroneous to
confine the inquiry" to issues of technical jurisdiction, 243 and that a
court will lose jurisdiction if it deprives a defendant of his Sixth
Amendment right to assistance of counsel. 244

238Bator, supra note 206, at 486-87. See also Det'clopments of the Lai-Frdleral
Habeas Corpus, supra note 18, at 1050.

239 Bator, supra note 206, at 487; Rosenn, supra note 34, at 346.24 0There is disagreement among legal scholars as to whether Moore greatly broad-
ened federal habeas jurisdiction beyond that permitted in Frank, or whether it was
entirely consistent with Frank. See Developynents in the Law-Federal Habeas Cor-
pus, supra note 18, at 1051-53. See also Bator, supra note 206, at 488-93. Seegeneral-
ly Rosenn, supra note 34, at 346 n.76.

24'Moore v. Dempsey, 261 U.S. at 92.
2 42

'his was the law until Brown v. Allen, 344 U.S. 443 (1953). See, e.g., Er parte
Hawk, 321 U.S. 114, 118 (1944); Bator, supra note 206, at 493-99.

2 4 Johnson v. Zerbst, 304 U.S. at 466.2 441d. at 467.
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The Supreme Court abandoned the rubric of jurisdiction altogether
in Waley v. Johnston, a case involving an allegation by a habeas peti-
tioner that an agent of the Federal Bureau of Investigation coerced
him to plead guilty to an indictment for kidnapping:

The issue here was appropriately raised by the habeas cor-
pus petition. The facts relied on are dehors the record and
their effect on the judgment was not open to consider-
ation and review on appeal. In such circumstances, the
use of the writ in the federal courts to test the constitu-
tional validity of a conviction for crime is not restricted to
those cases where the judgment of conviction is void for
want of jurisdiction of the trial court to render it. It ex-
tends also to those exceptional cases where the conviction
has been in disregard of the constitutional rights of the ac-
cused, and where the writ is the only effective means of
preserving his rights. 245

Therefore, by World War II, civilian habeas corpus law had aban-
doned the language of jurisdiction and had fully encompassed
scrutiny of constitutional claims. Not until Brown v. Allen240 would
the federal habeas courts "reconsider constitutional contentions
that had been fully litigated in the state courts.' 247 But the scope of
civilian habeas corpus had grown from an inquiry restricted to tech-
nical jurisdiction to a limited review of federal constitutional claims
to ascertain whether they were fully litigated in the state courts.
This growth was to have a significant impact on the course of col-
lateral challenges to military convictions.

2. The Expansion of Collateral Review in the Lower Federal Courts
Influenced by the developments in the civilian sector, a number of

lower federal courts broadened the scope of their inquiry in col-
lateral attacks on military convictions to include constitutional
claims. This expansion, however, was by no means uniform through-
out the federal judiciary. Some federal courts adhered to the tradi-
tional scope of review, jurisdiction. 248 Others, including the Supreme

245316 U.S. at 104-05. The Court similarly expanded review for state petitioners. See
House v. Mayo, 324 U.S. 42 (1945); Ex parte Hawk, 321 U.S. 114, 118 (1944).

246344 U.S. 443 (1953). See infra, notes 321-26, and accompanying text.
24 7Rosenn, supra note 34, at 346.
248See, e.g., United States ex rel. Innes v. Crystal, 131 F.2d 577 (2d Cir. 1943); E.r

parte Campo, 71 F. Supp. 543 (S.D.N.Y.), aff'd sub nom. United States ex rel. Campo
v. Swenson, 165 F.2d 213 (2d Cir. 1947); Exparte Besherse, 63 F. Supp. 997, 998 (D.
Mont. 1945), appeal dismissed sub nom. Besherse v. Weyand, 155 F.2d 723 (9th Cir.
1946); Exparte Benton, 63 F. Supp. 808,809-10 (N.D. Cal. 1945); Exparte Potens, 63
F. Supp. 582 (E.D. Wis. 1945); United States ex rel. Marino v. Hildreth, 61 F. Supp.
667, 669 (E.D.N.Y. 1945); In re Berue, 54 F. Supp. 252, 254 (S.D. Ohio 1944). Cf. In re
Yamashita, 327 U.S. 1 (1946) (military commission); ExparteQuirin, 317 U.S. 1 (1942)
(military commission).
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Court in Wade v. Hunter,249 explicitly avoided the issue.2 o Several
courts, while articulating either the traditional scope of review or no
scope of review at all, seemingly reviewed the merits of constitu-
tional claims or determined that the claims had been fully and fairly
considered by the military courts.25' Finally, many cases simply dealt
with issues of technical jurisdiction and the question of the proper
scope of review never arose.252

The first break from the restricted scope of inquiry came in the
Eighth Circuit case of Schita v. King.253 Schita was convicted by
general court-martial in 1917 for murder and felonious assault and
was sentenced, inter alia, to life imprisonment. He sought habeas
relief, alleging a myriad of purported due process violations in the
court-martial proceedings.25 The district court refused to look
beyond the jurisdiction of the military court that tried Schita and dis-
missed the petition. 25 5 Relying on the recent developments in civil-
ian habeas review, the Court of Appeals reversed, holding that the
district court had an obligation to conduct a hearing into Schita's due
process claims. 255

On remand, the district court conducted an evidentiary hearing
and again dismissed Schita's petition.257 This time, the Eighth Circuit

249336 U.S. 684, 688 n.4 (1949) (Court did not reach issue of whether double jeopar-
dy issue is subject to attack in collateral proceeding).25oSee, e.g., Romero v. Squires, 133 F.2d 528, 530 (9th Cir.), cert. denied, 318 U.S.
785 (1943).

251See, e.g., Brown v. Sanford, 170 F.2d 344 (5th Cir. 1948); Waite v. Overlade, 164
F.2d 722 (7th Cir. 1947), cert. denied, 334 U.S. 812 (1948); Reilly v. Pescor, 156 F.2d
632 (8th Cir.), cert. denied, 329 U.S. 790 (1946); Altmayer v. Sanford, 148 F.2d 161
(5th Cir. 1945); Sanford v. Robbins, 115 F. 2d 435 (5th Cir.), cert. denied, 312 U.S. 697
(1940).

252See, e.g., Humphrey v. Smith, 336 U.S. 695 (1949) (jurisdictional significance of
pretrial investigation); United States ex rel. Hirshberg v. Cooke, 336 U.S. 210 (1949)
(personal jurisdiction over offenses from previous term of service); Bilings v.
Truesdell, 321 U.S. 542 (1944) (personal jurisdiction over draftee); Anderson v.
Hunter, 177 F.2d 770 (10th Cir. 1949) (legality of sentence); United States e rel.
Pasela v. Fenno, 167 F.2d 593 (2d Cir.), cert. denied, 335 U.S. 806 (1948) (personal
jurisdiction over reservist); Rosborough v. Russell, 150 F.2d 809 (1st Cir. 1945)
(subject-matter jurisdiction); Stout v. Hancock, 146 F.2d 741 (Ist Cir. 1944), cert.
denied, 325 U.S. 850 (1945) (legality of sentence); Maosher v. Hudspeth, 123 F.2d 401
(10th Cir. 1941), cert. denied, 316 U.S. 670 (1942) (jurisdiction over military prisoner);
Parker v. Hiatt, 86 F. Supp. 27 (N.D. Ga. 1949) (composition of court); In re DI Bar-
too, 50 F. Supp. 929 (S.D.N.Y. 1943) (personal jurisdiction over civilian).

2-133 F.2d 283 (8th Cir. 1943).25For example, Schita asserted that he was denied counsel of his choice, he was
represented by an unprepared counsel, he was denied the right to call witnesses In his
own behalf, he was denied the right to confront adverse witnesses, witnesses who
testified against him were never sworn, he and his witnesses were intimidated, and
he was denied his right of appeal. Id.

25
51d. at 287.

2Id.
z9 7Schita v. Cox, 139 F.2d 971, 972-73 (8th Cir.), cert. denied, 322 U.S. 761 (1944).
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affirmed the dismissal, refusing to disturb the findings of the district
court.256 The court noted, however, referring to its first decision:

Petitioner charges irregularities in the military court pro-
ceedings which are of a grave nature and, although the
rule has been often stated that the proceedings and judg-
ment of a military tribunal, properly constituted and hav-
ing jurisdiction, will not be reviewed by a civilian
court..., nevertheless we were of the opinion on first
hearing this appeal that if such irregularities as alleged ac-
tually existed, constitutional points would be raised justi-
fying our interference. 259

Similarly, the Third Circuit, in United States ex rel. Innes v.
Hiatt,260 held that it could review a habeas petitioner's asserted
deprivation of constitutional rights arising from a putative ex parte
meeting between the trial judge advocate and the members of the
petitioner's court-martial. The court denied the petitioner's claim on
its merits.26 1 Two years later, Judge Biggs of the Third Circuit, sitting
as a district judge, ordered a military prisoner discharged from con-
finement based upon cumulative errors in his court-martial amount-
ing to a denial of due process. 262

Perhaps the most intriguing case during the period was Shapiro v.
United States,263 which applied the broadened scope of review to a
back pay claim. Second Lieutenant Shapiro was appointed to defend
an American soldier of Mexican descent before a court-martial on
the charge of assault with intent to commit rape. Believing the
charge to be the result of mistaken identity, Shapiro substituted
another American soldier of Mexican descent for the real accused
during the trial. The substitute was duly identified as the culprit by
the prosecuting witness and was convicted. Lieutenant Shapiro
thereupon informed the court of his deception; the court was not
amused. The real accused was brought to trial, identified as the at-
tacker, and convicted of the offense. Several days later Shapiro was
placed under arrest.

258Id. at 973.
259Id. at 971-72.
260141 F.2d 664 (3d Cir. 1944).
26'id. at 667.
262Hicks v. Hiatt, 64 F. Supp. 238 (M.D. Pa. 1946). Judge Biggs found several serious

defects in the court-martial proceedings, including the use of an unsworn statement,
an inadequate pretrial investigation, ineffective assistance of counsel, suppression of
evidence favorable to the petitioner, evidentiary errors, insufficient evidence to sup-
port the findings, and improper post-trial review.

21369 F. Supp. 205 (Ct. Cl. 1947).
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On September 3, 1943, at 12:40 p.m., Lieutenant Shapiro was for-
mally charged with effecting a delay in the orderly progress of court-
martial proceedings and informed that he would be tried at 2:00 p.m.
that afternoon at a location 35 to 40 miles away. Shapiro's efforts to
get counsel of his choice and a continuance to prepare a defense
were unsuccessful. He was convicted of the offense at 5:30 p.m. and
sentenced to be dismissed from the service. Shapiro was reinducted
as a private in September 1944.

Shapiro brought a claim for back pay in the Court of Claims, alleg-
ing a deprivation of his right to due process of law. The Court of
Claims agreed, stating in rather strong language:

A more flagrant case of military depotism would be hard
to imagine. It was the verdict of a supposedly impartial
judicial tribunal; but it was evidently rendered in spite
against a junior officer who had dared to demonstrate the
fallibility of his superior officers on the court-who had,
indeed, made them look ridiculous. It was a case of almost
complete denial of plaintiff's constitutional rights. It
brings great discredit upon the administration of military
justice.

26 4

Moreover, the court rejected the government's argument that its
review was limited to the question of the technical jurisdiction of the
court-martial. 26 5 Relying on Johnson v. Zerbst,266 the court held that
the military's denial of Shapiro's Fifth and Sixth Amendment rights
caused the court-martial to lose jurisdiction, and its judgment was
void:

Since there was undoubtedly a denial of plaintiff's rights
preserved under the Fifth and Sixth Amendments, and
since the Supreme Court has held that a denial of the right
of counsel deprives the court of further jurisdiction to pro-
ceed, we must hold the conviction void and the dismissal
based on it illegal. If illegal, plaintiff did not thereby lose
his right to the emoluments of his office and this court
may render judgment for any amount he may be able to
prove he is entitled to.267

2641d. at 207.
2 651d. at 207-08.
266304 U.S. 458 (1938).
26769 F. Supp. at 208. Chief Judge Wakely of the court dissented, stating that the

scope of review was restricted to the traditional limits. Id.
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Thereafter, the Courts of Appeal for the Second,268 Fifth, 269 and
Tenth270 Circuits adopted the expanded scope of review. With five
circuit courts, the Court of Claims, and several district courts exam-
ining the constitutional claims of military prisoners, it appeared that
the traditional limit of review, jurisdiction, had been abandoned. It
was, however, to have one last gasp.

In Hiatt v. Brown, 271 the Supreme Court seemingly upset the evo-
lution of collateral attacks on military convictions. In Broum, the
petitioner had been convicted of murder and sentenced to imprison-
ment. After exhausting his military appeals, the petitioner sought
habeas relief, claiming, among other things, that his court-martial
was improperly constituted because the law member was not an of-
ficer in The Judge Advocate General's Department and that he was
deprived of due process of law because of a variety of other defects
in the trial proceedings.

The district court ordered the petitioner released from confine-
ment based on his contention that the court-martial was improperly
constituted. 272 The court rejected the petitioner's other grounds for
relief. 273 On the government's appeal, the Fifth Circuit affirmed,2 74

not only on the basis of the unlawful composition of the court-
martial,2 75 but also on the ground the petitioner was denied due pro-
cess of law.276

The Fifth Circuit noted that the court-martial record contained a
number of "irregularities" and "prejudicial errors," to include the
absence of evidence of premeditation, malice, or deliberation, a
grossly incompetent law member, the absence of a pretrial investi-
gation, the ineffective assistance of counsel, and an inadequate ap-
pellate review by the military.277 The court concluded that the
cumulative effect of these errors deprived the petitioner of due pro-
cess, "even under military law." 278

268Henry v. Hodges, 171 F.2d 401, 403 (2d Cir. 1948), cert. denied, 336 U.S. 968
(1949); United States ex reL Weintraub, v. Swenson, 165 F.2d 756 (2d Cir. 1948).

26QMontalvo v. Hunter, 174 F.2d 645 (5th Cir.), cert. denied, 338 U.S. 874 (1949). See
also Durant v. Hiatt, 81 F. Supp. 948 (N.D. Ga. 1948), qff'dsubnom. Durant v. Gough,
177 F.2d 373 (5th Cir. 1949).

27 0Benjamin v. Hunter, 169 F.2d 512 (10th Cir. 1948). See also Anthony v. Hunter,
71 F. Supp. 823 (D. Kan. 1947).

271339 U.S. 103 (1950).
27 2Brown v. Hiatt, 81 F. Supp. 647, 649-50 (N.D. Ga. 1948).
2731d. at 650.
27 4Hiatt v. Brown, 175 F.2d 273 (5th Cir. 1949).
27"1d. at 275-76.
2761d. at 277.
277

1d.
278

d.
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The Supreme Court reversed the judgment of the lower courts.2 7 9

With regard to the composition of the court-martial, the Court held
that the convening authority's determination that a Judge Advocate
General's Department officer was not available to serve as law
member was reviewable only upon a showing of a gross abuse of dis-
cretion. No such abuse having been shown, the Court held that the
military tribunal had been properly constituted. 280 More impor-
tantly, with respect to the putative deprivation of due process, the
Court declared:

We think the court [of appeals] was in error in extending
its review, for the purpose of determining compliance
with the due process clause, to such matters as the propo-
sitions of law set forth in the staff judge advocate's report,
the sufficiency of the evidence to sustain respondent's
conviction, the adequacy of the pretrial investigation, the
competence of the law member and defense counsel.2 1

Holding that the single inquiry on military habeas corpus was juris-
diction, the Court concluded that "[fin this case the court-martial
had jurisdiction of the person accused and the offense charged, and
acted within its lawful powers. The correction of errors it may have
committed is for the military authorities which are alone authorized
to review its decisions.' "282

If Brown was intended to harken a return to the common law, the
lower federal courts were generally unimpressed. While some courts
returned to the restricted scope of review, 283 a number of others
continued to inquire into constitutional claims.2 4 Several reasons
may explain why Brounr did not induce the federal courts to limit
their inquiry to technical jurisdiction. First, the Court in Brown
failed "to explain why contemporary advance made in civilian
habeas should not apply to the court-martialed prisoner.'"28 Second,

2 79Hiatt v. Brown, 339 U.S. 103 (1950).

280Id. at 109-10. The Court relied heavily in Judge Learned Hand's decision in Henry

v. Hodges, 171 F.2d 401 (2d Cir. 1948).
281id. at 110.
2821d. at 111.
mSee, e.g., United States ex reL McClellan v. Humphrey, 181 F.2d 757, 759 (3d Cir.

1950); Fly v. United States, 100 F. Supp. 440 (Ct. Cl. 1951).
284Burns v. Lovett, 202 F. 335, 339 (D.C. Cir. 1952), aff'd sub nor.. Burns v. Wilson,

346 U.S. 137 (1953); Gusik v. Schilder, 195 F.2d 657 (6th Cir.), cert. denied, 344 U.S.
844 (1952); Kuykendall v. Hunter, 187 F.2d 545 (10th Cir. 1951).

285Developments in the Law-Federal Habeas Corpus, supra note 18, at 1214. See
also Note, Federal Habeas Corpus Jurisdiction Over Court-Afartial Proceedings, 20
Wayne L. Rev. 919, 923 (1974).
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the opinion was ambiguous, especially in its use of the phrase
"lawful powers," which was interpreted to permit inquiry into due
process issues, provided the issues were framed under the banner of
jurisdiction. 2 6 Finally, later in the same term in which Brown had
been decided, the Court issued its opinion in Wheichel v.
McDonald,287 which implicitly recognized that review would extend
beyond questions of jurisdiction.

In Whe/chel, the petitioner collaterally attacked his rape convic-
tion by asserting, among other things, that he was insane at the time
of the offense and the trial. While refusing to reach the merits of the
petitioner's insanity claim, the Court observed:

We put to one side the due process issue which respondent
presses, for we think it plain from the law governing
court-martial proceedings that there must be afforded a
defendant at some point of time an opportunity to tender
the issue of insanity. It is only a denial of that opportuni-
ty which goes to the question of jurisdiction. Any error
that may be committed in evaluating the evidence ten-
dered is beyond the reach of review by the civil courts.288

Whe/chel portended the Supreme Court's ultimate abandonment of
the limited scope of collateral review. 289

D. BURNS v. WILSON:
THE "WATRSHED" CASE

The Supreme Court's break with tradition came in 1953 with its
decision in Burns v. Wilson.2 0 The case involved two petitions for
habeas corpus by co-accused, Bums and Dennis, who were sep-
arately tried and convicted by general court-martial for rape and
murder on the island of Guam. Both petitioners were sentenced to
death. After exhausting their military remedies, the petitioners
sought habeas relief in the federal district court for the District of
Columbia. Neither petitioner controverted the technical jurisdiction
of their courts-martial; instead, each claimed "that gross irregulari-

28 6Burns v. Lovett, 202 F.2d 335, 339 (D.C. Cir. 1952), aff'd sub nom. Burns v.
Wilson, 346 U.S. 137 (1953). See also Developments in the Law-Federal Habeas Cor-
pus, supra note 18, at 1215.

287340 U.S. 122 (1951).
28 81d. at 124 (emphasis added).
28 9See Note, Civilian Court Review of Court Martial Adjudications, 69 Colum. L.

Rev. 1259, 1261 (1969).
290346 U.S. 137 (1953).
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ties and improper and unlawful practices rendered the trial[s] and
conviction[s] invalid.' 291 Specifically, they contended that they had
been subjected to unlawful pretrial detention, that coerced confes-
sions had been extorted from them or used against them, that they
were denied counsel of their choice, and the opportunity to consult
with counsel during their pretrial confinement and that their
counsel were not given adequate time to prepare for trial, that cer-
tain favorable evidence was suppressed, and perjured evidence was
used against them, and that the courts-martial were held in an at-
mosphere of hysteria, fear, and vengeance.

The district court, in separate opinions, dismissed the petitions.292

Although unclear, the court apparently restricted its inquiry to the
question of jurisdiction, relying on the Supreme Court's decision in
Hiatt v. Broum. 293 The court did observe, however, the extensive
review each petitioner's claim received within the military and con-
cluded "[in these circumstances, this court is withoutjurisdiction to
inquire into the matters and things asserted by the petitioner[s] to be
grounds for the relief sought .... "294

The Court of Appeals affirmed the dismissal of the habeas peti-
tions, but held that the scope of review was broader than that ap-
plied by the district court. 29 5 Judge Prettyman, writing for the court,
noted that, in Whelchel v. McDonald, the Supreme Court "clearly in-
timated" that review beyond technical questions of jurisdiction was
proper.296 He also declared that service members were protected by
the Fifth and Sixth Amendments, "except when an exception is
stated in the Constitution itself. "297 Then, observing that collateral
review of courts-martial should be different than the review avail-
able to state prisoners, 298 Judge Prettyman set out what he believed
to be the proper standard of review:

2'Burns v. Lovett, 104 F. Supp. 312, 313 (D.D.C. 1952); Dennis v. Lovett, 104 F.
Supp. 310 (D.D.C. 1952).2 92 1d.

2 93Burns v. Lovett, 104 F. Supp. at 313; Dennis v. Lovett, 104 F. Supp. at 311.2 9Id.
295Burns v. Lovett, 202 F.2d 335 (D.C. Cir. 1952).
29Id. at 339. The court held that this result was consistent with Hiatt v. Brown,

which had found: "In this case the court-martial had jurisdiction of the person ac-
cused and the offense charged and acted within its lauful powe." 339 U.S. at 111
(emphasis added). Judge Prettyman wrote that the use of the phrase "and acted
within its lawful powers," implied a scope of review broader than technicaljursdlc-
tion. Burns v. Lovett, 20 F.2d at 339.297 1d. at 341.

2981d. at 342.
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The rule as we have phrased it includes three propo-
sitions. (1) An accused before a court-martial is entitled to
a fair trial within due process concepts. (2) The responsi-
bility for insuring such fairness and for determining de-
batable points is upon the military authorities and their
determinations are not reviewable by the courts, except
(3) that, in the exceptional case when a denial of a consti-
tutional right is so flagrant as to affect the "jurisdiction"
(i.e., the basic power) of the tribunal to render judgment,
the courts will review upon petition for habeas corpus.2D9

The court proceeded to review in detail each of the arguments made
by the petitioners, and concluded that they had not been deprived of
due process. 300

The Supreme Court affirmed the judgment of the lower courts. 30 '
In a plurality decision,3 02 Chief Justice Vinson agreed with the Court
of Appeals that the scope of review was broader than simply inquir-
ing into the technical jurisdiction of the courts-martial. 30 3 He opined,
however, that the scope of review on military habeas corpus "has
always been more narrow than in civil cases."3 04 The Court then pro-
ceeded to announce the limits of collateral challenges to courts-
martial, the so-called "full and fair" consideration test:

The military courts, like the state courts, have the same
responsibilities as do the federal courts to protect a person
from a violation of his constitutional rights. In military

299Id.
3 00The court apparently followed a frequent practice used in all capital cases by ex-

tensively scrutinizing the records of trial. Id. at 347.
Judge Bazelon dissented. He believed that the district court should have conducted

an evidentiary hearing into the petitioners' allegations, regardless of their treatment
by the military. Id. at 353 (Bazelon, J., dissenting). Moreover, he disagreed with the
majority's approach of reviewing only "flagrant" errors, since the cumulative effect
of non-flagrant errors could be the denial of a fair trial. Id. at 348.

3 0 1Burns v. Wilson, 346 U.S. 137 (1953).
302Chief Justice Vinson wrote the opinion and was joined by Justices Reed, Burton,

and Clark. Justice Jackson concurred in the result without opinion. Justice Minton
concurred in the result and wrote a separate opinion discussed below. Justice Frank-
furter would neither vote to affirm nor reverse. And Justices Black and Douglas
dissented.

3 03 Burns v. Wilson, 346 U.S. at 139.
304 1d. This is a much criticized portion of the opinion. Chief Justice Vinson only cited

Hiatt v. Brown for the proposition that the scope of review on military habeas Is nar-
rower than in civilian cases. Legal scholars note that prior to Brown, military and
civilian habeas corpus roughly paralleled each other. "Thus, it was only in 1950-the
year in which Vinson's historical survey began and ended-that the range of issues
cognizable on civilian habeas corpus became significantly broader than the range on
military habeas." Developments in the Law-Federal Habeas Corpus, supra note 18,
at 1221.

[Vol. 108

HeinOnline  -- 108 Mil. L. Rev. 52 1985



COLLATERAL REVIEW OF COURTS-MARTIAL

habeas corpus cases, even more than in state habeas cor-
pus cases, it would be in disregard of the statutory scheme
if the federal civil courts failed to take account of the
prior proceedings-of the fair determinations of the
military tribunals after all military remedies have been ex-
hausted. Congress has provided that these determinations
are "final" and "binding" upon all courts (AW-10 USC §
1521(h); UCMJ - USC § 663). We have held before that this
does not displace the civil courts' jurisdiction over an ap-
plication for habeas corpus from the military prisoner.
Gusik v. Schilder, 340 U.S. 128 (1950). But these provi-
sions do mean that when a military decision has dealt fully
and fairly with an allegation raised in that application, it is
not open to a federal civil court to grant the writ simply to
reevaluate the evidence. Whelchel v. McDonald, 340 U.S.
122 (1950).305

The Court held that "had the military courts manifestly refused to
consider [the petitioners'] claims, the District Court was empowered
to review them de novo. ' 306 But where, as in the case before it, the
military tribunals had entertained every significant allegation of the
petitioners, "it is not the duty of the civil courts to simply repeat
that process .... It is the limited function of the civil courts to de-
termine whether the military has given fair consideration to each of
these claims. '30 7

The Court concluded that, "although the Court of Appeals may
have erred in reweighing each item of relevant evidence in the trial
record, it certainly did not err in holding that there was no need for a
further hearing in the District Court., 308

In a concurring opinion, Justice Minton believed that the federal
courts had no power at all to collaterally review constitutional issues
in court-martial. Instead, he opted for the classical limits of
inquiry.

309

Justice Frankfurter neither concurred nor dissented. He believed
that the case should be set over until the following term for reargu-
ment since there was not sufficient time to review the voluminous
records or the ramifications of the issues raised. 310 In a later dissent

3 05Burns v. Wilson, 346 U.S. at 142.
30 6

d.
30 7

d at 144.
3081d. at 146.
3091d. at 147.
310 d. at 148-49.
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from the Court's refusal to grant a rehearing in Burns, he disagreed
with Chief Justice Vinson's view that military habeas corpus had
always been narrower than habeas review of civilian cases. 31' He
saw no reason why the principles enunciated in Johnson v. Zerbst31 2

should not apply to military prisoners. 31 3

Finally, Justice Douglas, joined by Justice Black, dissented. He in-
terpreted the plurality's "full and fair" consideration test to mean
that the federal courts must give binding effect to the ruling of a
military court on a constitutional question, provided it has given full
and fair consdieration to it. 3

1
4 With this proposition, Justice Douglas

disagreed. While conceding that civil courts should not interfere
with court-martial convictions where the military had properly ap-
plied the constitutional standards established by the Supreme Court,
he believed the federal courts should entertain petitions for habeas
corpus where the miltiary courts have applied erroneous stan-
dards. 315 He noted that "the rules of due process which [the military
courts] apply are constitutional rules which we, not they,
formulate."

316

That Burns expanded the scope of collateral review of military
convictions is readily apparent. To what extent it broadened the
scope of review is not entirely clear. The language of the "full and
fair" consideration test was not appreciably different than the stan-
dard of review followed by the Court in state habeas proceedings
beginning with its decision in Frank v. Mangum31 7 and Moore v.
Dempsey.31 8 It is a test that focuses initially on the adequacy of the
miltiary's "corrective processes," rather than upon the merits of a
habeas petitioner's constitutional claims. 31 9

3 1'Burns v. Wilson, 346 U.S. 844, 847-49 (Frankfurter, J., dissenting), denying reh'g
in 346 U.S. 37 (1953).

312304 U.S. 458 (1938).
3"3Burns v. Wilson, 346 U.S. 844, 848 (Frankfurter, J., dissenting), denying reh'g in

346 U.S. 137 (1953).314Burns v. Wilson, 346 U.S. at 154.315Id.
31

6Id.
317237 U.S. 309 (1915).
318261 U.S. 86 (1923).319See, e.g., Ex parte Hawk, 321 U.S. 114, 118 (1944) (emphasis added):

Where the state courts have considered and adjudicated the merits
of... [the petitioner's] contentions, and this Court has either reviewed
or declined to review the state court's decision, a federal court will not
ordinarily reexamine upon writ of habeas corpus the questions thus ad-
judicated .... But where resort to state court remedies has failed to of-
ford afult and fair adjudication of thefederal contentions raised, either
because the state affords no remedy ... or because in the particular
case the remedy afforded by state law proves in practice unavailable or
seriously inadequate ... a federal court should entertain his petition for
habeas corpus, else he would be remediless.

[Vol. 108

HeinOnline  -- 108 Mil. L. Rev. 54 1985



COLLATERAL REVIEW OF COURTS-MARTIAL

A number of more recent lower federal court decisions have
opined that "Burns did not apply a standard of review different
from that currently imposed in habeas corpus review of state con-
victions." 320 This position is untenable, especially when the opinion
in Burns is placed injuxtaposition with the Court's landmark civilian
habeas corpus decision in Brown v. Allen,32 1 issued earlier in the
same term.

In Allen, the Court discarded the restriction that had precluded
federal habeas review of claims fully considered by the state
courts. 322 Although the Court acknowledged that a federal district
court must take due account of the state proceedings, it held that
"the prior state determination of a claim under the United States
Constitution cannot foreclose consideration of such a claim" by the
federal courts.3 2 "It is inadmissible to deny the use of the writ mere-
ly because a state court has passed on a Federal constitutional
issue. ,324 Moreover, the Court held that, while the federal court may
accept a state court's determination of factual issues, it cannot ac-
cept as binding state adjudications of questions of law:323 "The state
court cannot have the last say when it, though on fair consideration
and what procedurally may be deemed fairness, may have miscon-
ceived a federal constitutional right." 326

Thus, while the Court in Burns v. Wilsan was creating a "full and
fair" consideration standard for military habeas cases, it was aban-
doning a similar standard in Brown v. Allen in favor of a widened
measure of inquiry. Manifestly, the court in Burns intended a nar-
rower standard of review in military habeas corpus proceedings. 3 27

320Kauffman v. Secretary of the Air Force, 415 F.2d 991, 997 (D.C. Cir. 1969), cert.
denied, 396 U.S. 1013 (1970). See also Hatheway v. Secretary of the Air Force, 641
F.2d 1376, 1380 (9th Cir.), cert. denied, 454 U.S. 864 (1981); Allen v. Van Cantfort,
436 F.2d 625, 629-30 (1st Cir.), cert. denied, 402 U.S. 1008 (1971).

321344 U.S. 443 (1953).
322See Bator, supra note 206, at 499-500; Rosenn, supra note 34, at 348-50; Derel-

opments in the Law-Federal Habeas Corpus, supra note 18, at 1056-57.
32Brown v. Allen, 344 U.S. at 500 (Frankfurter, J.).24

1d. at 513.
3251d. at 506.
3261d. at 508.
3 27

jt is true that only a plurality of the Court joined in the adoption of the "full and
fair" consideration test. A majority of the Court, however, including Justice Minton,
see supra, note 309 and accompanying text, opted for a scope of review of military
convictions that was narrower than afforded state habeas petitioners.
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E. POST-BURNS v. WILSON REVIEW:
THE DIVERGENCE OF THE LOWER COURTS

As discussed above, Burns was greeted with confusion. 328 While
most courts had little difficulty in applying the "full and fair" con-
sideration test to the factual determinations of military courts, many
chafed at having to acquiesce in the military's resolution of legal
issues. After all, as Justice Douglas noted in his dissent in Burns,32 9

this was the domain of the federal courts and not of the military. In
essence, the courts could not agree on what their responsibilities
were under the Burns standard of review. The result was a diver-
gence in the approaches taken by the various lower federal courts;
this division has yet to be rectified by the Supreme Court. Except for
Court's decision in United States v. Augenblick,330 in which it held
that collateral review of courts-martial is limited to issues of consti-
tutional dimension, the Supreme Court has given little guidance in
this area. 331

It is somewhat puzzling why the federal courts should have ex-
perienced so much confusion over the meaning of Burns. The Burns
standard of "full and fair" consideration was not a new concept. It
did not appreciably differ from the standard applied by the federal
courts in state habeas proceedings from the time of the Supreme

32 8See supra, note 17 and accompanying text. "[Burns] has meant many things to
many courts." Kaufmann v. Secretary of the Air Force, 415 F.2d 991, 997 (D.C. Cir.
1969), cert. denied, 396 U.S. 1013 (1970). See also Bisson v. Howard, 224 F.2d 586, 590
(5th Cir.), cert. denied, 350 U.S. 916 (1955).

329 Burns v. Wilson, 346 U.S. at 154.
330393 U.S. 348 (1969).
33 1In Fowler v. Wilkinson, 353 U.S. 583 (1957), the Court indicated its reliance on

Burns in rejecting a petitioner's claim regarding the harshness of his sentence, but
provided no guidance for its application. Similarly, in Parker v. Levy, 417 U.S. 733
(1974), the Supreme Court fully reviewed the plaintiff's attack on the constitu-
tionality of Articles 133 and 134, Uniform Code of Military Justice [hereinafter cited
as UCMJ]. With regard to his other claims, however, the Court cryptically noted that
the Court of Appeals first must determine whether they are reviewable under Burns.
Id. at 762. In other decisions, the Court has reviewed constitutional claims without
any mention of a proper scope of view. See, e.g., Middendorf v. Henry, 425 U.S. 25
(1976) (application of Sixth Amendment to summary courts-martial). Other decisions
of the Court during this period have dealt exclusively with questions of technical
jurisdiction, which historically have been subject to plenary relvew. See, e.g., Schles-
inger v. Councilman, 420 U.S. 738 (1975) (subject-matter jurisdiction); Gosa v.
Mayden, 413 U.S. 665 (1973) (subject-matter jurisdiction); Relford v. Commandant,
401 U.S. 355 (1971) (subject-matter jurisdiction); O'Callahan v. Parker, 395 U.S. 258
(1969) (subject-matter jurisdiction); McElroy v. United States ex rel. Guagllardo, 361
U.S. 281 (1960) (personal jurisdiction); Lee v. Madigan, 358 U.S. 228 (1958) (subject-
matter jurisdiction); Reid v. Covert, 354 U.S. 1 (1957) (personal jurisdiction); United
States ex rel. Toth v. Quarles, 350 U.S. 11 (1955) (personal jurisdiction).
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Court's decisions in Frank and Moore to its decision in Brwnt v.
Allen. Thus, for nearly 40 years the federal courts had applied a
similar standard of review in civilian habeas cases.

In any event, since Burns, the federal courts have been unable to
agree on a uniform scope of collateral review of military convictions.
Indeed, it is sometimes difficult to reconcile the various standards
applied within individual courts.332 Although generalizations are
dangerous, the approaches taken by the federal courts roughly fall
into four broad categories.

First, several early courts, finding no apparent constitutional in-
firmities, expressly avoided reaching the issue of the proper scope of
review under Burns.333 Second, in what was the prevailing view un-
til about 1970, many federal courts strictly applied the apparent
meaning of the Burns test and refused to review either the factual or
legal merits of constitutional claims litigated in the military courts.
Stated another way, this approach focused on whether the military
courts "manifestly refused" to consider a petitioner's constitutional
claims.

334

Third, some courts, notably the Court of Claims, and now the
Court of Appeals for the Federal Circuit, use a fact-law dichotomy in
applying Burns. The courts will not review factual issues "fully and
fairly" considered by the military, but will review legal determi-
nations de novo. For example, in its recent decision in Bowling v.
United States, 335 the Federal Circuit refused to reevaluate the evi-
dentiary determinations made by the military courts with regard to
the impartiality of a commander who had authorized a search, the

32Compare Kehrli v. Sprinkle, 524 F.2d 328 (10th Cir. 1975), cert. denied, 426 U.S.
927 (1976), and Levy v. Parker, 478 F.2d 772, (3d Cir. 1973), rev'd on othergrounds,
417 U.S. 733 (1974), with Angle v. Laird, 429 F.2d 892 (10th Cir. 1970), cert. denied,
401 U.S. 918 (1971), and United States ex ret. Thompson v. Parker, 399 F.2d 774,
775-76 (3d Cir. 1968), cert. denied, 393 U.S. 1059 (1969).33See, e.g., Kasey v. Goodwyn, 291 F.2d 174 (4th Cir. 1961); Bisson v. Howard, 224
F.2d 586, 590 (5th Cir.), cert. denied, 350 U.S. 914 (1955).

-See, e.g., Kehrli v. Sprinkle, 524 F.2d 328 (10th Cir. 1975), cert. denied, 426 U.S.
947 (1976); United States ex reL Thompson v. Parker, 399 F.2d 774 (3d Cir. 1968),
cert. denied, 393 U.S. 1059 (1969); Palomera v. Taylor, 344 F.2d 937 (10th Cir. 1965);
Gorko v. Commanding Officer, 314 F.2d 858 (10th Cir. 1963); McKinney v. Warden,
273 F.2d 643 (10th Cir. 1959), cert. denied, 363 U.S. 816 (1960); Bennett v. Davis, 267
F.2d 15 (10th Cir. 1959); Thomas v. Davis, 249 F.2d 232 (10th Cir. 1957); Bourchier v.
Van Metre, 223 F.2d 646 (D.C. Cir. 1955); Suttles v. Davis, 215 F.2d 760 (10th Cir.),
cert. denied, 348 U.S. 903 (1954); Easley v. Hunter, 209 F.2d 483 (10th Cir. 1953);
Swisher v. United States, 237 F. Supp. 921 (W.D. Mo. 1965), qff'd, 354 F.2d 472 (8th
Cir. 1966); Begalke v. United States, 286 F.2d 606 (Ct. Cl.), cert. denicd, 364 U.S. 865
(1960).

5s713 F.2d 1558 (Fed. Cir. 1983), affg 552 F. Supp. 54 (Cl. Ct. 1982).
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existence of probable cause to support a search authorization, and
the sufficiency of the evidence to support a finding of guilty. On the
other hand, in McDonald v. United States,336 the court reviewed and
rejected on the merits a challenge to the constitutional validity of
the multiple roles of the convening authority in court-martial pro-
ceedings, an abstract legal issue not dependent upon factual de-
terminations.

337

Finally, most courts now have either developed their own stan-
dards for collateral review of constitutional claims or simply review
such claims without any apparent qualification. In these cases, the
courts either cite and distinguish Burns or, increasingly, ignore it all
together.

The first case to totally break with Burns was Application of Stap-
/ey,3

3 in which a Utah district court released a military prisoner on
the ground that the prisoner had been denied effective assistance of
counsel at his special court-martial. The court conducted a plenary
hearing on the issue and made only an enigmatic reference to Burns
in a footnote of the opinion.339 Similarly, the First Circuit, in Ashe v.
McNamara,340 reviewed a claim of ineffective assistance of counsel
on its merits, without reference to whether it was fully and fairly
considerd by the military courts.3 4 1

336531 F.2d 490 (Ct. Cl. 1976) (per curiam).
337See also Levy v. Parker, 478 F.2d 772 (3d Cir. 1973), rev'd on other grounds, 417

U.S. 733 (1974); Kennedy v. Commandant, 377 F.2d 339 (10th Cir. 1967); Marymount
v. Joyce, 352 F. Supp. 547 (W.D. Ark. 1972); Sweet v. Taylor, 178 F. Supp. 456 (D.
Kan. 1959); White v. Humphrey, 115 F. Supp. 317 (M.D. Pa. 1953), aff'd, 212 F.2d 503
(3rd Cir.), cert. denied, 348 U.S. 900 (1954); Juhl v. United States, 383 F.2d 1009 (Ct.
Cl. 1967), rev'd on other grounds sub nom. United States v. Augenblick, 393 U.S. 348
(1969); Augenblick v. United States, 377 F.2d 586 (Ct. Cl. 1967), rev'd on other
grounds, 393 U.S. 348 (1969); Shaw v. United States, 357 F.2d 949 (Ct. Cl. 1966).

338246 F. Supp. 316 (D. Utah 1965). The government never appealed. Developments
in the Law-Federal Habeas Corpus, supra note 18, at 1217 n.61.339Application of Stapley, 246 F. Supp. at 321 n.1.

340355 F.2d 277 (Ist Cir. 1965).
34'One issue raised in Ashe, which was the source of controversy until Schlesinger v.

Councilman, 420 U.S. 738 (1975), was the effect of Article 76, UCMJ, 10 U.S.C. § 876,
on non-habeas challenges to military convictions. The Government argued In a
number of cases that Article 76-the finality provision of the Code-barred all but
habeas attacks on courts-martial. In 1950, the Supreme Court decided that Article
76's predecessor, Article of War 53, did not bar habeas proceedings. Gusik v. Schilder,
340 U.S. 128 (1950). And the federal courts generally rejected the contention that Ar-
ticle 76 barred other kinds of collateral relief. See, e.g., Parker v. Levy, 478 F.2d 772,
779 (3d Cir. 1973), rev'd on other grounds, 417 U.S. 733 (1974); Kauffman v.
Secretary of the Air Force, 415 F.2d 991, 994 (D.C. Cir. 1969), cert. denied, 396 U.S.
1013 (1970); Augenblick v. United States, 377 F.2d 586, 591-93 (Ct. Cl. 1967), rev'd on
other grounds, 393 U.S. 348 (1969). Butsee United States v. Carney, 406 F.2d 1328 (2d
Cir. 1969). In Councilman, the Supreme Court settled the issue by holding that Arti-
cle 76 does not bar non-habeas forms of collateral review. Schlesinger v. Councilman,
420 U.S. at 752-53.
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The prevailing scope of collateral review of court-martial convic-
tions is reflected in Kauffman v. Secretary qf the Air Force.u- In
Kauffman, the District of Columbia Circuit held that "the scope of
review of military judgments should be the same as that in habeas
corpus review of state or federal convictions .... -343 The Court re-
jected the notion that it could not review issues "fully and fairly"
considered by the military. In an opinion reminiscent of Justice
Douglas' dissent in Burns, the court held that the district judge erred
by not reviewing the merits of the constitutional claims raised in a
collateral attack on a military conviction:

The District Court below concluded that since the Court of
Military Appeals gave thorough consideration to appel-
lant's constitutional claims, its consideration was full and
fair. It did not review the constitutional rulings of the
Court of Military Appeals and find them correct by pre-
vailing Supreme Court standards. This was error. We hold
that the test of fairness requires that military rulings on
constitutional issues conform to Supreme Court standards,
unless it is shown that conditions peculiar to military life
require a different rule .... The benefits of collateral
review of military judgments are lost if civilian courts ap-
ply a vague and watered-down standard of full and fair
consideration that fails, on the one hand, to protect the
rights of servicemembers and, on the other, to articulate
and defend the needs of the services as they affect those
rights. 344

Generally, most courts will now conduct a de novo review of con-
stitutional claims in collateral proceedings without considering the

342415 F.2d 991 (D.C. Cir. 1969), cer. denied, 396 U.S. 1013 (1970).
34 3

]d. at 992.
344

1d. at 997 (footnote omitted).
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prior determinations of the military courts. 345 Some structure their
constitutional analysis to the unique requirements of the military340

or, on occasion, give deference to constitutional standards
developed by the military courts.347 Other courts apply their own
constitutional views to the cases.348 Moreover, while many courts
limit their review to legal, as opposed to factual, issues involving
constitutional questions, an increasing number reweigh the evidence
adduced in the court-martial proceedings, or conduct their own
hearings, and second-guess the military tribunals in their factual

34 5See, e.g., Schlomann v. Ralston, 691 F.2d 401 (8th Cir. 1982), cert. denied, 103 S.
Ct. 1229 (1983); Hatheway v. Secretary of the Army, 641 F.2d 1376 (9th Cir.), cert.
denied, 454 U.S. 864 (1981); Curry v. Secretary of the Army, 595 F.2d 873 (D.C. Cir.
1979); Curci v. United States, 577 F.2d 815 (2d Cir. 1978); Priest v. Secretary of the
Navy, 570 F.2d 1013 (D.C. Cir. 1977); Culver v. Secretary of the Air Force, 559 F.2d
622 (D.C. Cir. 1977); Baker v. Schlesinger, 523 F.2d 1031 (6th Cir. 1975); Homcy v.
Resor, 455 F.2d 1345 (1971); Owings v. Secretary of the Air Force, 447 F.2d 1245 (D.C.
Cir. 1971); Allen v. Van Cantfort, 436 F.2d 625 (1st Cir.), cert. denied, 402 U.S. 1008
(1971); Ashe v. McNamara, 355 F.2d 277 (1st Cir. 1965). Cf. Temple v. Orr, 580 F.
Supp. 1111 (M.D. Tenn. 1984) (application of "arbitrary and capricious" standard to
military correction board review of court-martial).

While adhering to Burns, at least insofar as factual determinations are concerned,
the Courts of Appeal for the Third and Federal Circuits similarly will review consti-
tutional claims. See Bowling v. United States, 713 F.2d 1558 (Fed. Cir. 1983); Levy v.
Parker, 478 F.2d 772 (3d Cir. 1973), rev'd on other grounds, 417 U.S. 734 (1974). The
Tenth Circuit, in which most habeas corpus petitions are filed because of the location
of the United States Disciplinary Barracks at Fort Leavenworth, Kansas, see Strass-
burg, supra note 29, at 27, still strictly adheres to the Burns' "full and fair" con-
sideration test, although its decisions are not entirely consistent. See Kehrli v.
Sprinkle, 524 F.2d 328, 331 (10th Cir. 1975), cert. denied, 424 U.S. 920 (1976); Edgar
v. Nix, No. 80-3148, slip op. at 2-3 (D. Kan. Nov. 23, 1981). See also note 332 supra.
The Fifth and Eleventh Circuits likely will follow the decision in Calley v. Callaway,
519 F.2d 184 (5th Cir.) (en bane), cert. denied, 425 U.S. 911 (1975), discussed below.
See Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc) (Fifth
Circuit decisions rendered before October 1, 1981, binding on Eleventh Circuit). The
Fourth and Seventh Circuits have not recently rendered decisions in this area.346See, e.g., Middendorf v. Henry, 425 U.S. 25 (1976) (right to counsel at summary
courts-martial); Parker v. Levy, 417 U.S. 733 (1974) (constitutionality of Articles 133
& 134, UCMJ); Hatheway v. Secretary of the Army, 641 F.2d 1376 (9th Cir.), cert.
denied, 454 U.S. 864 (1981) (constitutionality of Article 125, UCMJ); Curry v.
Secretary of the Army, 595 F.2d 873 (D.C. Cir. 1979) (constitutionality of convening
authority's multiple roles); Priest v. Secretary of the Navy, 570 F.2d 1013 (D.C. Cir.
1977) (First Amendment rights); Culver v. Secretary of the Air Force, 559 F.2d 1013
(D.C. Cir. 1977) (First Amendment rights).347See, e.g., Hatheway v. Secretary of the Army, 641 F.2d 1376 (9th Cir.), cert.
denied, 454 U.S. 864 (1981); Brown v. United States, 508 F.2d 618 (3d Cir. 1974); Robb
v. United States, 456 F.2d 768 (Ct. Cl. 1972). See generally Middendorf v. Henry, 425
U.S. 25, 43 (1976).

3 48See, e.g., Curci v. United States, 577 F.2d 815 (2d Cir. 1978); Baker v. Schlesinger,
523 F.2d 1031 (6th Cir. 1975); Angle v. Laird, 429 F.2d 892 (10th Cir. 1970), cert.
denied, 401 U.S. 918 (1971).
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determinations. 349 Finally, few, if any, of these courts have ac-
knowledged any continued validity in the Burns decision.3 50

While generalizations are difficult since each court has seemingly
cut its own path in this area, two conclusions can be drawn from
these decisions. First, unless the Supreme Court revives it, the
Burns "full and fair" consideration test is no longer good law in
most circuits. It has been abandoned by nearly all federal courts.
Second, except for limiting their review, in most cases, to consti-
tutional issues, few courts articulate any meaningful restraint on the
scope of their collateral inquiry. Especially in cases where the courts
undertake extensive examination of factual questions, there is little
to distinguish these collateral attacks from direct appeals.

The Fifth Circuit, in Calley v. Callaway,351 attempted to bridge the
gap between Burns and Kauffman and strike a balance between the
independence of the military justice system and the responsibility of
the federal civilian judiciary for "constitutional decision-mak-
ing.

352

349See, e.g., Schlomann v. Ralston, 691 F.2d 401 (8th Cir. 1982) (suggested district
court should independently review record of trial, and make own determination of
accused's competency to stand trial), cert. denied, 103 S.Ct. 1229 (1983); Owings v.
Secretary of the Air Force, 447 F.2d 1245 (D.C. Cir. 1971) (reweighed evidence to
determine its sufficiency); Homcy v. Resor, 455 F.2d 1345 (D.C. Cir. 1971) (examined
evidence of command influence); Ashe v. McNamara, 355 F.2d 277 (1st Cir. 1965) (ex-
amined evidence of counsel's conflict of interest); Juhl v. United Sates, 383 F.2d 1000
(Ct. Cl. 1967), rev'd on other grounds sub nom. United States v. Augenblick, 393 U.S.
348 (1969) (weighed credibility of witnesses' testimony); Augenblick v. United States,
377 F.2d 586 (Ct. CI. 1967), rev'd on other grounds, 393 U.S. 348 (1969) (weighed
witnesses' credibility); Rutledge v. Johnson, No. 81-70204, slip op. at 3-6 (E.D. Mich.
May 5, 1981) (weighed evidence).

349See, e.g., Schlomann v. Ralston, 691 F.2d 401 (8th Cir. 1982) (suggested district
court should independently review record of trial, and make own determination of
accused's competency to stand trial), cert. denied, 103 S.Ct. 1229 (1983); Owings v.
Secretary of the Air Force, 447 F.2d 1245 (D.C. Cir. 1971) (reweighed evidence to
determine its sufficiency); Homcy v. Resor, 455 F.2d 1345 (D.C. Cir. 1971) (examined
evidence of command influence); Ashe v. McNamara, 355 F.2d 277 (1st Cir. 1965) (ex-
amined evidence of counsel's conflict of interest); Juhl v. United States, 383 F.2d
1000 (Ct. Cl. 1967), rev'd on other grounds sub non. United States v. Augenblick, 393
U.S. 348 (1969) (weighed credibility of witnesses' testimony); Augenblick v. United
States, 377 F.2d 586 (Ct. Cl. 1967), rev'd on other grounds, 393 U.S. 348 (1959)
(weighed witnesses' credibility); Rutledge v. Johnson, No. 81-70204, slip op. at 3-6
(E.D. Mich. May 5, 1981) (weighed evidence).

3 50The few courts that mention the Burns' "full and fair" consideration test refuse
to follow it. See, e.g., Hatheway v. Secretary of the Army, 641 F.2d 1376 (9th Cir.),
cert. denied, 454 U.S. 864 (1981); Allen v. Van Cantfort, 436 F.2d 625 (Ist Cir.), cert.
denied, 402 U.S. 1008 (1971); Kaufmann v. Secretary of the Air Force, 415 F.2d 991
(D.C. Cir. 1969), cert. denied, 396 U.S. 1013 (1970).

351519 F.2d 184 (5th Cir.) (en banc), cert. denied, 425 U.S. 911 (1975).
352Schlesinger v. Councilman, 420 U.S. 738, 765 (1975) (Brennan, J., dissenting).
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Lieutenant William Calley was convicted by general court-martial
of "the premeditated murder of not fewer than 22 Vietnamese of
undetermined age and sex, and of assault with intent to murder one
Vietnamese child.' 353 He was sentenced, inter alia, to life imprison-
ment. Although his conviction was sustained after extensive reviews
by the convening authority, the military courts,35 4 the Secretary of
the Army, and the President, Calley's sentence was reduced to con-
finement for 10 years.3 55 Claiming violations of a number of rights in
the military proceedings, Calley sought habeas relief in the federal
courts. The district court granted relief on four grounds: that preju-
dicial pretrial publicity deprived Calley of an opportunity for a fair
and impartial trial, that the military judge's failure to subpoena cer-
tain witnesses denied Calley of his right to confrontation and com-
pulsory process and deprived him of due process, that the refusal of
the House of Representatives to release certain testimony taken in
executive session deprived Calley of due process, and that the
charges, specifications, and bill of particulars did not adequately in-
form Calley of the charges against him nor adequately protect him
from possible double jeopardy.35 6

On appeal, the Fifth Circuit established a structured analysis for
collateral review of courts-martial similar in nature to the analysis it
developed for military administrative decisions in Mindes v. Sea-
man.357 After extensively examining the case law, the court con-
cluded that the power of a federal court to collaterally review
military convictions is dependent upon the nature of the issue raised
"and in this determination, four principal inquiries are neces-
sary":358

First, the error reviewed must be of constitutional dimension, or
be an error so fundamental as to have resulted in a "gross miscar-
riage of justice." 359

Second, the issue raised "must be one of law than of disputed fact
already determined by the military tribunals.'"360

35 3Calley v. Callaway, 519 F.2d at 190.
364United States v. Calley, 46 C.M.R. 1131 (A.C.M.R.), aff'd, 22 C.M.A. 534, 48

C.M.R. 19 (1973).
3 5 GCalley v. Callaway, 519 F.2d at 190.
3Id. at 194.
357453 F.2d 197 (5th Cir. 1971).
35 8Calley v. Callaway, 519 F.2d at 199.
359 d. at 200.
3601d.
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Third, "military considerations may warrant different treatment
of constitutional claims."136 In this regard, the court observed that,
where an accused's constitutional claim has been resolved by the
military courts and the military courts conclude that the accused's
position, if accepted, would impair the military mission, "the federal
courts should not substitute their judgment for that of the military
courts. '36 2 The court opined that this result was mandated by the
different character of the military community, and the constitu-
tionally-based independence of the military judicial system.3c

Finally, "military courts must give adequate consideration to the
issues involved and apply proper legal standards.-36 In other words,
while decisions of the military courts normally are entitled to a
"healthy respect," a necessary prerequisite of that respect is that
they apply proper legal standards to disputed factual claims. 365

Applying its analysis to the constitutional claims raised by Calley,
the Fifth Circuit reversed the order of the district court granting him
habeas relief.366

As will be discussed in greater detail below, the analytical frame-
work for collateral review developed by the Fifth Circuit in Calley
offers a sound compromise between unswerving adherence to the
Burns "full and fair" consideration test and plenary review of
military criminal proceedings. By properly limiting review to legal
issues of constitutional importance, 36 7 Calfey insures that the federal
courts will not become appellate tribunals over the military justice
system, reviewing claims of procedural errors in court-martial pro-
ceedings. Moreover, by giving deference to the factual and legal de-
terminations of military tribunals, Calley maintains the delicate
balance between the rights of the accused and the needs of the
military, as well as between the federal judiciary and the military
courts.

3611d. (emphasis omitted).
36 2 d. at 200-01.
363M. at 201-02.
3
6Id. at 203 (emphasis omitted).

36SId.
36 6

1d. at 203-28. Five of the 13 judges on the court dissented with the majority's
treatment of the merits of Calley's argument that he had been deprived of due pro-
cess because Congress withheld testimony given in executive session. Id. at 228-32.
The dissenters fully concurred, however, with the standard for review advanced in
the majority's decision. Id. at 228-29.

367See United States v. Augenblick, 393 U.S. 348 (1969).
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Unfortunately, unlike their response to Mindes,36 8 the federal
courts have virtually ignored the Calley decision and none have
adopted its structured inquiry. Instead, most have continued to ap-
ply what is little more than an ad hoc approach to review.309 As a
consequence, after nearly two centuries of certainty, it is now vir-
tually impossible to predict with any degree of confidence the scope
of review most federal courts will apply in any particular case.

How did the present disharmony among the federal courts come
about? As recently as 1968, the Burns "full and fair" consideration
test was deemed "'the law of the land,' "37 and was applied by the
overwhelming majority of federal courts. What caused its demise
within such a relatively short period of time? Several factors likely
are responsible.

First, the federal courts were never particularly receptive to the
Burns approach. Many were confused by it;371 a few were hostile.37 2

This dissatisfaction was further fueled by the intense criticism to
which Burns was subjected in the academic community 373 and by
the increased mistrust of the military justice system-and all things
military-that came with the Vietnam War.37 4

Second, the Supreme Court never clarified its approach in Burns;
indeed, the Court never applied Burns again. Moreover, subsequent
decisions of the Court cast doubt on the continued vitality of the
"full and fair" consideration test. Justice Douglas' opinion for the
Court in Augenblick suggested that the question of the scope of
review was left open in Burns.375 The Court, in Parker v. Levj, made

3 68See, e.g., Gonzales v. Department of Army, 718 F.2d 927 (9th Cir. 1983); Rucker
v. Secretary of the Army, 702 F.2d 966 (11th Cir. 1983); Nieszner v. Mark, 684 F.2d
562 (8th Cir. 1982); Lindenau v. Alexander, 663 F.2d 68 (10th Cir. 1981); West v.
Brown, 558 F.2d 757 (5th Cir. 1977), cert. denied, 435 U.S. 926 (1978). But see Dillard
v. Brown, 652 F.2d 316 (3d Cir. 1981).

3 69See notes 345-50 supra, and accompanying text.
37 0United States ex rel. Thompson v. Parker, 399 F.2d 774, 776 (3d Cir. 1968), cert.

denied, 393 U.S. 1059 (1969), quoting Swisher v. United States, 237 F. Supp. 921, 928
(W.D. Mo. 1965), aff'd, 354 F.2d 472 (8th Cir. 1966). See also Katz & Nelson, supra
note 17, at 208; Developments in the Law-Federal Habeas Corpus, supra note 18, at
1218; Note, Servicemen in Civilian Courts, 76 Yale L.J. 380, 388 (1966).

37 1See notes 17, 328 supra.
372See, e.g., Rushing v. Wilkinson, 272 F.2d 633, 641 (5th Cir. 1959), cert. denied, 364

U.S. 914 (1960).
373See Calley v. Callaway, 519 F.2d 184, 198 n.20 (5th Cir.), cert. denied, 425 U.S.

911 (1975).
374Comment, Civilian Court Review qf Court-Martial Adjudicatios, 69 Colum. L

Rev. 1259, 1262 (1969).
37 5United States v. Augenblick, 393 U.S. 348, 351 (1969). See also Hatheway v.

Secretary of the Army, 641 F.2d 1376, 1380 (9th Cir.), cert. denied, 454 U.S. 864
(1981).

64
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a cryptic reference to the application of Burns,37 6 but it fully re-
viewed Captain Levy's constitutional challenge to Articles 133 and
134.377

Finally, during the 1960s, the Court greatly expanded the use of
habeas corpus in the civilian sector. As discussed above, the Court's
decision in Brown v. Allen37 8 was to civilian habeas corpus what
Burns was to habeas relief in the military. Allen had held that, even
where state courts fully consider federal constitutional issues raised
in habeas corpus proceedings, the federal courts could consider them
anew. 37 9 The Court observed, however, that when the state record is
adequate and the federal court is satisfied that the state courts have
fairly considered federal constitutional claims, the federal court
may, absent unusual circumstances, dispense with a hearing.3 0

Nine years after Brown v. Allen, civilian habeas corpus reached its
zenith. In Townsend v. Sain,3 8 ' the Court "radically changed the
character of the habeas review function ' 382 by requiring federal
courts to independently "review state court decisions on consti-
tutional issues, and to relitigate questions of fact whenever 'there is
some indication that the state process has not dealt fairly or com-
pletely with the issues." 383 The same day it decided Townsend, the
Court issues its opinion in Fay v. Noia,38 4 which required federal
habeas review of issues not raised in state proceedings, unless the
petitioner had "deliberately by-passed the orderly procedure of the
state courts.

'385

376417 U.S. 733, 762 (1974).
3771d. at 743-61. See note 331 supra. One commentator has suggested that the

Court's failure to address the Third Circuit's interpretation of Burns, coupled with Its
own review of the constitutional issues raised, is evidence of the Court's rejection of
the "full and fair" consideration test. The precedential value of Levy is minimal,
however, in light of the deference the Court gave to the military and because of its
failure to lay down any other guidelines for review. Note, Civilian Review qf Military
Habeas Corpus Petitions: Is Justice Being Served?, 44 Fordham L. Rev. 1228, 1237-38
(1976).

378344 U.S. 443 (1953).
3 79 1d. at 457-58.
3101d. at 463.
381372 U.S. 293 (1963).382Rosenn, supra note 34, at 352.
383Id. at 351 (quoting Developments in the Lau-Federal Haboas Corpus; supra note

18, at 1122). The relitigation of factual issues under Tounsed was much criticized,
and ultimately was curtailed by an amendment to the habeas corpus statute in 1966:
28 U.S.C. J 2254(d). See Rosenn, supra note 34, at 354. The statute requires federal
habeas courts to presume state factual findings are correct, except under the excep-
tional circumstances listed in the statute. See Note, Sumner t. Mata: Muddying the
Waters of Federal Habeas Corpus Court Deference to State-Court Findings, 1983 Wis.
L. Rev. 751.

384372 U.S. 391 (1963).
3851d. at 438.
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Townsend and Noia represented a watershed in federal civilian
habeas jurisprudence and, "although severely criticized, remained
in effect for the next decade." 38 6 Just as the developments in the
law of civilian habeas corpus before World War II had influenced
military habeas review, the expansion of the writ in the 1960s un-
doubtedly colored the lower federal court's perception of the proper
scope of its application in the military sphere. 387

Unfortunately, the result of the federal courts' repudiation of
Burns has not been the evolution of a new standard of collateral in-
quiry; except for a few instances, there is no clearly articulated stan-
dard of review. Manifestly, the absence of a structured basis for col-
laterally reviewing military convictions is not desirable to the claim-
ants, the federal courts, or the military justice system. A uniformly
applied measure of review, which balances the interests of all three,
is needed. Before discussing a possible solution, two tangential, but
interrelated, issues must be briefly examined, the doctrines of ex-
haustion of remedies and waiver.

MI. THE PERIPHERAL ISSUES: THE
DOCTRINES OF EXHAUSTION AND WAIVER

The doctrines of exhaustion of remedies and of waiver necessarily
are intertwined with the collateral review of military convictions.
The doctrine of exhaustion is one of timing; its application does not
preclude federal court review, but merely postpones it until a claim-
ant has pursued available remedies in the military justice system.
The doctrine requires that objections to courts-martial be raised in
the military trial and any available appellate remedies, including ex-
traordinary proceedings, before collateral relief is sought in the
federal courts.38 8 The doctrine of waiver, on the other hand, is one
of forfeiture; where a claimant fails to raise an issue in military court
proceedings, he is barred from raising the issue in a subsequent col-
lateral challenge in the federal courts.389 Waiver generally entails a
procedural default. The doctrine arises where the failure to assert an
issue during the course of military proceedings precludes subsequent
adjudication of the issue in a military forum.

386Rosenn, supra note 34, at 354.
387See, e.g., Augenblick v. United States, 377 F.2d 586, 593 (Ct. CI. 1967), rev'd on

other grounds, 393 U.S. 348 (1969).
388Seegenerally Fay v. Noia, 372 U.S. 391, 420 (1963); Ex parte Royall, 117 U.S. 241.

252-53 (1886).
: 89See generally Fay v. Noia, 372 U.S. at 424-26.
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A. THE DOCTRLE OF EXHAUSTION
OF REMEDIES

Prior to 1950, exhaustion of military remedies was not a prerequi-
site to collateral review in the civilian courts. If a service member
challenged the jurisdiction of a court-martial, whether pending or
complete, the court would entertain his petition for habeas corpus;
if the court determined that the court-martial lacked jurisdiction,
the service member would be ordered released. Exhaustion was not
an issue; if the military court was without jurisdiction, it simply
could not proceed.390 By contrast, in Exparte RoyaU,39 1 the first case
reaching the Supreme Court from a state habeas petitioner, the
Court required exhaustion of state remedies.

390See, e.g., Billings v. Truesdell, 321 U.S. 542 (1944) (improper induction); Morrissey
v. Perry, 137 U.S. 157 (1980) (minor); Smith v. Whitney, 116 U.S. 167 (1886) (writ of
prohibition); United States ex reL Pasela v. Fenno, 167 F.2d 593 (2d Cir.), cert.
denied, 335 U.S. 806 (1948) (reservist); United States v. Bullard, 290 F. 705 (2d Cir.
1923) (inductee); United States er rel. Harris v. Danieis, 279 F. 844 (2d Cir. 1922)
(jurisdiction over offense); Ex parte Thieret, 268 F. 472 (6th Cir. 1920) (inductee);
Hines v. Mikell, 259 F. 28 (4th Cir. 1919) (civilian); Hoskins v. Pell, 239 F. 279 (5th Cir.
1917) (minor); Hoskins v. Dickerson, 239 F. 275 (5th Cir. 1917) (minor); In re Miller,
114 F. 838 (5th Cir. 1902) (minor); Soloman v. Davenport, 87 F. 318 (4th Cir. 1898)
(minor); Exparte Rock 171 F. 240 (C.C.N.D. Ohio 1909) (minor); In re Carver, 142 F.
623 (C.C.D. Me. 1906) (minor); In re Cadwallader, 127 F. 881 (C.C.E.D. Mo. 1904)
(statute of limitations); Exparte Reaves, 121 F. 848 (C.C.M.D. Ala.), rc,'d sub nom.
United States v. Reaves, 126 F. 127 (5th Cir. 1903) (minor); In re Carver, 103 F. 624
(C.C.D. Me. 1900) (minor); United States v. Maney, 61 F. 140 (C.C.D. Minn. 1894) (writ
of prohibition); Ex parte Van Vranken, 47 F. 888 (C.C.D. Va. 1891), rcv'd, U.S. 694
(1895) (paymaster's clerk); In re Kaufman, 41 F. 876 (C.C.D. Md. 1890) (minor); In re
Cosenow, 37 F. 668 (C.C.E.D. Mich. 1889) (minor); In re Zimmerman, 30 F. 176
(C.C.N.D. Cal. 1887) (statute of limitations, minor); In re Baker, 23 F. 30 (C.C.D.R.I.
1885) (minor); In re Davison, 21 F. 618 (C.C.S.D.N.Y. 1884) (statute of limitations,
minor); In re White, 17 F. 723 (C.C.D. Cal. 1883) (statute of limitations); United States
ex rel. Marino v. Hildreth, 61 F. Supp. 667 (E.D.N.Y. 1945) (fraudulent discharge);
McCune v. Kilpatrick, 53 F. Supp. 80 (E.D. Va. 1943) (civilian); Erparte Kerekes, 274
F. 870 (E.D. Mich. 1921) (inductee, alien); Ex parle Beaver, 271 F. 493 (N.D. Ohio
1921) (minor); Exparte Goldstein, 268 F. 431 (D. Mass. 1920) (inductee); United States
ex rel. Wesseis v. McDonald, 265 F. 754 (E.D.N.Y. 1920), appeal dismissed, 256 U.S.
705 (1921) (spy); ExparteFalls, 251 F. 415 (D.N.J. 1918) (civilian); ErparteFoley, 243
F. 470 (W.D. Ky. 1917) (minor); Er parte Lisk, 145 F. 860 (E.D. Va. 1906) (fraudulent
enlistment); In re Corbett, 6 F. Cas. 527 (E.D.N.Y. 1877) (no. 3,219) (unlawful pretrial
confinement).

391117 U.S. 241 (1886).
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This is not to say that recourse to military remedies was never
discussed; 392 it was.39 3 But the courts did not require a habeas peti-
tioner challenging the jurisdiction of a military tribunal to first pre-
sent his claim to the very tribunal he asserted had no lawful basis to
proceed. In Smith v. Whitney,394 a case decided the same year as

3 92 0f course, prior to the enactment of the Uniform Code of Military Justice,
military appellate remedies were not nearly as sophisticated as they are today. Before
1920, the two principal forms of appellate review were by the convening authority,
usually referred to as the reviewing authority, and, in certain cases, by the President
or some other superior officer, usually referred to as the confirming authority. Frat-
cher, Appellate Review in American Military Law, 14 Mo. L. Rev. 15, 25-26 (1949).

Experience with the Articles of War in World War I induced changes In appellate
review of courts-martial, which were enacted in 1920, and included such Innovations
as the post-trial review and the board of review. Id. at 43-44, 46-47. In 1919, a bill was
introduced to provide for a three-judge civilian court of military appeals, but was re-
jected. Id. at 43. The opinions of the board of review, which was composed of at least
three officers of The Judge Advocate General's Department, were advisory only, id.
at 47-52, but its procedures were similar to that of civilian appellate courts. Id. at
52-53. Only serious sentences, such as death and the dismissal of officers, were sub-
mitted to the board for opinion; other sentences were approved by the reviewing
authority. Id. 46-47. In those cases referred to the board, the President ultimately ap-
proved the sentences. Id. at 47-52.

During World War II, branch offices of The Judge Advocate General were es-
tablished in the European, North African (later Mediterranean), and China-Burma-
India Theaters of Operations, and the United States Army Forces in the Pacific Ocean
Area. Id. at 54. The commanders of these theaters were empowered to confirm cer-
tain sentences that previously could only be approved by the President. Id. Each
theater had its own appellate board of review. Id. Sentences of dismissal and death
for crimes other than murder, rape, mutiny, desertion, and spying, were sent to the
President for review, following approval by the theater commander. Id. at 54-55.

The appellate procedures underwent further change following World War I. The
boards of review were retained, and a new judicial tribunal, the Judicial Council,
composed of three general officers of the Judge Advocate General's Corps, was
created. Id. at 62. The Judicial Council was empowered to confirm such sentences as
life imprisonment, dismissal of officers below the rank of brigadier general, and
dismissal of cadets. Id. at 63. The new articles also authorized The Judge Advocate
General to grant new trials, vacate sentences, restore rights, privileges, and property
affected by sentences, and substitute for dismissals, dishonorable discharges, or bad
conduct discharges already executed a form of discharge implying no dishonor. This
power was to be exercised upon application of the service member within one year
after final disposition of his case upon final appellate review. Id. at 68. See Article of
War 53, 10 U.S.C. § 1525 (Supp. III 1949).

393For example, in Exparte Anderson, 16 Iowa 595 (1864), the court denied a peti-
tion for habeas corpus filed for the release of a minor pending court-martial for deser-
tion. The court declared that the validity of the service member's enlistment was for
the military tribunal to decide, and that the service member must abide by the deci-
sion of the court-martial before the question of the validity of the enlistment could be
determined in the civil courts by habeas corpus. Id. at 599.

Similarly, in Wales v. Whitney, 144 U.S. 564 (1885), the court denied habeas relief
to the former Surgeon General of the Navy, Wales, against whom court-martial
charges were pending. Although the Court's decision was based on the absence of
habeas jurisdiction because Wales was not in custody, it noted that the military
authorities could resolve, during the court-martial, the issues Wales raised in support
of his petition.

394116 U.S. 167 (1886).
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Royall, the Court denied a petition to prohibit a pending court-
martial on the ground it was not shown to lack jurisdiction, and not
because the service member had an obligation to first raise his claim
before the military court.

In 1950, the Supreme Court finally extended the doctrine of ex-
haustion of remedies to military tribunals in Gusik v. Sch ilder.39 3
Thomas Gusik, a member of a guard company in Italy, was convicted
by general court-martial of shooting and killing two civilians near his
guard post. He was sentenced to life imprisonment, which was later
reduced to 16 years. In a petition for habeas corpus, Gusik claimed
that he had been denied an impartial and thorough pretrial investi-
gation, that the trial judge advocate had failed to call material
witnesses in his behalf, and that his counsel had been ineffective.

The Court refused to review Gusik's claims, holding that he first
must present them to The Judge Advocate General of the Army in an
application under Article of War 53. 396 The rationale mandating ex-
haustion of military remedies was held to be the same as that under-
lying the exhaustion requirement in state habeas corpus:

The policy underlying that rule [of exhaustion] is as perti-
nent to the collateral attack of military judgments as it is
to collateral attack of civilian judgments rendered in state
courts. If an available procedure has not been employed to
rectify the alleged error which the federal court is asked
to correct, any interference by the federal court may be
wholly needless. The procedure established to police the
errors of the tribunal whose judgment is challenged may
be adequate for the occasion. If it is, any friction between
the federal court and the military or state tribunal is
saved.... Such a principal of judicial administration is in
no sense a suspension of the writ of habeas corpus. It is
merely a deferment of resort to the writ until other
corrective procedures are shown to be futile.39 7

Despite the doctrine of exhaustion, the Supreme Court granted a
number of habeas petitions during the 1950s to civilians who were
pending trial by courts-martial. 39 8 Although exhaustion was never
discussed in these cases, the Supreme Court later surmised that the

395340 U.S. 128 (1950).
396See note 392 supra.
3 97Gusik v. Schilder, 340 U.S. at 131-32.
398See, e.g., United States ex rel. McElroy v. Guagliardo, 361 U.S. 281 (1960); Reid v.

Covert. 354 U.S. 1 (1957); United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955).
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doctrine was deemed inappropriate because the cases involved the
issue of whether, under Article I of the Constitution, "Congress
could allow the military to interfere with the liberty of civilians even
for the limited purpose of forcing them to answer to the military
justice system.' '399

In Noyd v. Bond,400 the Court extended the exhaustion require-
ment to extraordinary remedies available from the Court of Military
Appeals. The petitioner, Noyd, had been convicted by court-martial
of wilful disobedience of a lawful order and sentenced to one year's
confinement at hard labor. While appealing his conviction in the
military courts, Noyd sought habeas relief from the federal courts,
challenging the authority of the military to confine him pending the
appeal of his conviction. Finding that Noyd did not seek extraordi-
nary relief from the Court of Military Appeals, 401 the Court affirmed
the lower courts' denial of habeas relief.40 2

Three years after its decision in Noyd, the Court limited the ap-
plication of the exhaustion doctrine in Parisi v. Davidson.403 Parisi
involved a habeas petition from an administrative denial of a con-
scientious objector application. Subsequent to the filing of the
lawsuit, the petitioner, Parisi, disobeyed an order to board a plane
for Vietnam. When court-martial charges were preferred against
him, the district court stayed its adjudication of the habeas petition,
relying on the doctrine of exhaustion. The Supreme Court held this
was error. Because the military courts could not adjudicate Parisi's
conscientious objective application and since a favorable resolution
of that claim would be dispositive of the court-martial charges, no
cogent basis existed for application of the exhaustion doctrine.404

39 9Schlesinger v. Councilman, 420 U.S. 738, 759 (1975). Another reason given for
the failure of the Court to require exhaustion in these cases was its belief the military
courts did not have the expertise to resolve the constitutional issues of the type
presented. Noyd v. Bond, 395 U.S. 683, 696 n.8 (1969).

400395 U.S. 683 (1969).
4'0 1The Court of Military Appeals had recently determined that it could grant the

relief Noyd sought. Levy v. Resor, 17 C.M.A. 135, 37 C.M.R. 399 )1967).
402See also United States ex rel. Becker v. Semmons, 357 F. Supp. 1135 (E.D. Wis.

1973).
403405 U.S. 34 (1972).
4 04The Court limited its opinion by inferring that if the military courts could grant

the administrative relief sought, exhaustion would be required. See Apple v. Greer,
554 F.2d 105 (3rd Cir. 1977). Moreover, where there is no connection between the
conscientious objector claim and the offense, the district court, even though up-
holding the claim, "might condition its order of discharge upon the completion of the
court-martial proceedings and service of any lawful sentence imposed." Parisi v.
Davidson, 405 U.S. at 46 n.15. See Conrad v. Schlesinger, 507 F.2d 867 (9th Cir. 1974)
(narcotics offense). See also Jacobs v. Stetson, 450 F. Supp. 568 (N.D. Tex. 1978).
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Thus, with the Court's decisions in Gusik and Noyd, the exhaus-
tion doctrine had been firmly entrenched as a prerequisite to col-
lateral review of courts-martial. Parisi did not modify the doctrine;
it simply held that court-martial proceedings should not interfere
with the orderly adjudication of an antedated and independent fed-
eral lawsuit challenging an administrative determination of a con-
scientious objector claim. By considering the administrative claim,
federal courts could only indirectly affect the proceedings of the
military tribunals.

Since Gusik, the most serious threat to the orderly operation of the
military courts has come from service members seeking to enjoin
court-martial proceedings on the basis of various jurisdictional and
constitutional claims. Although such lawsuits are reported as early
as World War H,405 they began in earnest about the time of the Viet-
nam War. For example, in Levy v. Corcoran,40 6 the District of Colum-
bia Circuit denied Captain Howard Levy's petition for stay of his
court-martial on charges of violating Articles 133 and 134 of the
Uniform Code of Military Justice. Levy contended that the statutes
were unconstitutional. 40 7 The petition was dismissed on several
grounds, including the absence of equity jurisdiction to interfere
with the military proceedings, the existence of an adequate remedy
at law through the mechanisms provided by the military justice
system, and Captain Levy's inability to establish irreparable injury.

The real impetus for injunction claims was the Supreme Court's
decision in O'Callahan v. Parker,40 8 in which the Court limited the

40 51n re Meader, 60 F. Supp. 80 (E.D.N.Y. 1945) (court refused to enjoin court-
martial on ground Navy intended to use certain illegally seized evidence against ac-
cused).

406389 F.2d 929 (D.C. Cir.) (per curiam), application for stay denied, 387 U.S. 915,
cert. denied, 389 U.S. 960 (1967).40 Levy was to ultimately lose his challenge to the constitutionality of Articles 133
and 134 in the Supreme Court. Parker v. Levy, 417 U.S. 733 (1974).

Captain Levy's raft of procedural attacks on his court-martial rival the legendary
Captain Oberlin M. Carter for persistence. Compare note 190 supra, with Parker v.
Levy 417 U.S. 733 (1974), rev1g, 478 F.2d 772 (3d Cir. 1973); Levy v. Dillon, 286 F.
Supp. 593 (D. Kan. 1968), affd, 415 F.2d 1263 (10th Cir. 1969); Levy v. Resor, 384
F.2d 689 (4th Cir. 1967), cert. denied, 389 U.S. 1049 (1968); Levy v. Corcoran, 389
F.2d 929 (D.C. Cir.), application for stay denied, 387 U.S. 915, cert. denied, 389 U.S.
960 (1967); Levy v. Resor, 17 C.M.A. 135, 37 C.M.R. 399 (1967); United States v. Levy,
39 C.M.R. 672 (A.B.R. 1968), petition for review denied, 18 C.M.A. 627 (1969).

For other applications for injunctive relief based on constitutional or similar claims
see Autrey v. Wiley, 440 F.2d 799 (ist Cir. 1971) (violation of NATO SOFA triggering
loss of court-martial jurisdiction); Waters v. Schlesinger, 366 F. Supp. 460 (N.D. Tex.
1973) (constitutionality of Article 134, UCMJ).

408395 U.S. 258 (1969).
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subject-matter jurisdiction of the military courts to "service-con-
nected" offenses. From O'Callahan sprung a raft of lawsuits chal-
lenging pending courts-martial on "service-connection" grounds.
The lower courts disagreed as to the proper disposition of such
claims, some holding injunctive relief was proper because of the
absence of court-martial jurisdiction, 40 9 while other courts, relying
on the doctrines of exhaustion and abstention, denied relief.4 10

The controversy ended in 1975, 4 11 with the Supreme Court's deci-
sions in Schlesinger v. Councilman4 12 and McLucas v. De Cham-
plain.41 3 Relying on the dual considerations of comity, the necessity
of respect for coordinate judicial systems, and the doctrine of ex-
haustion of remedies, the Court, in Councilman, reversed the judg-
ment of lower federal courts that had enjoined an impending court-
martial proceeding on the ground the offenses charged were not
"service-connected." Justice Powell, writing for the Court, ob-
served that the unique relationship between military and civilian
society counsels strongly against the exercise of equity power to en-
join courts-martial in much the same manner that the peculiar
demands of federalism preclude equitable intervention by the

409See, e.g., Councilman v. Laird, 481 F.2d 613 (10th Cir. 1973), rev'd sub nom.
Schlesinger v. Councilman, 420 U.S. 738 (1975); Cole v. Laird, 468 F.2d 829 (5th
Cir. 1972); Moylan v. Laird, 305 F. Supp. 551 (D.R.I. 1969). Accord Hemphill v.
Moseley, 443 F.2d 322 (10th Cir. 1971) (injunction held proper remedy, but
O'Callahan found inapplicable because offense occurred overseas).4 t°See, e.g., Dooley v. Ploger, 491 F.2d 608 (4th Cir. 1974); Sedivy v. Richardson, 485
F.2d 115 (3d. Cir. 1973).

41 1The Supreme Court foreshadowed its ultimate resolution of the issue In Younger
v. Harris, 401 U.S. 37 (1971). In Younger, a three-judge district court enjoined a pend-
ing prosecution under the California Criminal Syndicalism Act, which prohibited ad-
vocacy, teaching, aiding or abetting of criminal syndicalism or the duty, necessity, or
propriety of committing crime, terrorism, and the like, as a means of political or social
change. The district court held that it had the authority to restrain state criminal pro-
ceedings under a facially unconstitutional statute, and that the California Criminal
Syndicalism Act facially violated the First and Fourteenth Amendments of the Consti-
tution.

Based on concerns for federalism and the doctrine of equitable jurisdiction that
courts of equity should not act to restrain criminal prosecutions where there Is an
adequate remedy at law and a lack of irreparable injury, the Supreme Court reversed.
The Court stressed that only the threat of irreparable injury which is "'both great and
immediate,"' justifies an injunction of a state criminal proceeding. Id. at 46. Potential
injuries such as the cost, anxiety, and inconvenience of having to defend against a
single criminal prosecution do not constitute irreparable harm. Rather, "the threat to
the plaintiff's federally protected rights must be one that cannot be eliminated by his
defense against a single criminal prosecution." Id. The Court concluded that "the
possible unconstituionality of a statute 'on its face' does not justify an Injunction
against good faith attempts to enforce it," add that the plaintiff had "failed to make a
showing of bad faith, harassment, or any unusual circumstances that would call for
equitable relief." Id. at 54.

412420 U.S. 738 (1975).
413421 U.S. 21 (1975).
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federal courts in state criminal proceedings. 41 4 Similarly, the prac-
tical considerations supporting the exhaustion requirement, the
need to allow agencies to develop the facts in which they are
peculiarly expert, to correct their own errors, and to avoid dupli-
cative or needless judicial proceedings, compel nonintervention in
ongoing court-martial proceedings.41 6

Justice Powell concluded that these considerations militate strong-
ly against judicial interference with pending courts-martial:

[Ilmplicit in the congressional scheme embodied in the
Code is the view that the military court system generally is
adequate to and responsibly will perform its assigned task.
We think this congressional judgment must be respected
and that it must be assumed that the military court system
will vindicate servicemen's constitutional rights. We have
recognized this, as well as the practical considerations
common to all exhaustion requirements, in holding that
federal courts normally will not entertain habeas petitions
by military prisoners unless all available military remedies
have been exhausted .... The same principles are rele-
vant to striking the balance governing the exercise of
equity power. We hold that when a serviceman charged
with crimes by military authorities can show no harm
other than that attendant to resolution of his case in the
military court system, the federal district courts must
refrain from intervention, by way of injunction or other-
wise.41 6

Justice Brennan, joined by Justices Douglas and Marshall, dis-
sented. He observed that, it being "virtually hornbook law that
'courts-martial as an institution are singularly inept in dealing with
the nice subtleties of constitutional law,' "417 the military courts
"simply have no special, if any, expertise in the determination
whether the offense was service connected.- 4 1 8 Justice Brennan
believed that military tribunals only were entitled to deference in
cases involving "extremely technical provisions of the Uniform
Code, "4 19 and "it baffle[d]" him that the Court could conclude "that

414Schlesinger v. Councilman, 420 U.S. at 756-57. See note 411 supra.4 15Ma. at 756-57.4 16 d. at 758.
417Id. at 765 (Brennan, J., dissenting) (quoting O'Callahan v. Parker, 395 U.S. 258,

265 (1969)).
41Sid. at 764.
4 1Old.
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courts-martial or other military tribunals can be assigned, on
grounds of expertise, in preference to civilian federal judges, the
responsibility for constitutional decisionmaking. "420

Later the same year, the Court applied its Councilman holding in
McLucas v. De Champlain, in which a federal district court had en-
joined a court-martial on constitutional grounds. The plaintiff, De
Champlain, was an Air Force master sergeant who was charged with
copying and attempting to deliver to an unauthorized person, a
Soviet embassy official in Thailand, certain classified documents.
The Air Force placed restrictions on De Champlain's civilian
counsel's access to the classified records. The restrictions were
challenged by De Champlain in the district court. Holding the rest ric-
tions "clearly excessive," the district judge ordered the court-
martial restrained unless unlimited access to all documents was
given to De Champlain's civilian counsel and his staff.4 2 1

The Supreme Court reversed. Relying on its decision in Council-
man, it held that the restrictions placed on De Champlain's counsel's
access to the classified documents could not support an injunction of
the court-martial proceedings:

As to this claim, however, the only harm De Champlain
claimed in support of his prayer for equitable relief was
that, if convicted, he might remain incarcerated pending
review within the military system. Thus, according to De
Champlain, intervention is justified now to ensure that he
receives a trial free of constitutional error, and to avoid
the possibility he will be incarcerated, pending review, on
the basis of a conviction that inevitably will be invalid.
But if such harm were deemed sufficient to warrant equit-
able interference into pending court-martial proceedings,
any constitutional ruling at the court-martial presumably
would be subject to immediate relitigation in federal
district courts, resulting in disruption to the court-martial
and circumvention of the military appellate system pro-
vided by Congress.4 22

4201d. at 765.
421The district court also enjoined any proceedings under Article 134, holding the

statute unconstitutionally vague. The district court's ruling was overcome by the sub-
sequent Supreme Court decision in Parker v. Levy, 417 U.S. 733 (1974). Moreover,
since De Champlain was charged under the assimilated crimes provision of Article
134, rather than its other provisions, any vagueness in the statute could not have
possibly affected him. McLucas v. De Champlain, 421 U.S. at 32.422 1d. at 33.
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With the Supreme Court's decisions in Gusik, Noyd, Councilman,
and De Champlain, the application of the doctrine of exhaustion of
remedies to court-martial proceedings is presently well-settled,4m

especially when compared with the virtual anarchy which exists
with respect to the scope of collateral review. If there is no certainty
as to how a federal court will review a military conviction, at least
there is a degree of predictability as to when it will conduct its
review.

Moreover, the Court's decisions in this area properly accord the
military judicial system the deference it is due by virtue of its in-
dependent constitutional underpinnings and its unique expertise in
applying constitutional standards to the military environment. In
this regard, Justice Brennan's dissent in Councilman that military
courts lack expertise to apply constitutional law, especially to issues
uniquely military such as "service-connection," is specious. More-
over, to base this judgment on such conclusory and hackneyed
adages as courts-martial are "'singularly inept in dealing with the
nice subleties of constitutional law,' ",424 is disingenuous. There is
"no intrinsic reason why the fact a man is a federal judge should
make him more competent, or conscientious, or learned with respect
to federal law," ,425 especially as it relates to the military, than those
who are constitutionally-empowered to superintend the military
justice system. Indeed, there is no basis for believing that a lawyer,
whose only knowledge of the military comes from the entertainment
or news media, should suddenly become on his or her ascension to
the federal bench, a fount of wisdom on the application of consti-
tutional principles to peculiar military problems. How is such ajudge
to know how a particular offense affects the military community, or
how the application of a particular constitutional maxim wil ulti-
mately affect militaiy discipline? Manifestly, it is the federal

423See, e.g., Sisson v. United States, 736 F.2d 1277 (9th Cir. 1984); Bowman v.
Wilson, 672 F.2d 1145 (3d Cir. 1982); Baxter v. Claytor, 652 F.2d 181 (D.C. Cir. 1981);
Kaiser v. Secretary of the Navy, 542 F. Supp. 1263 (D. Colo. 1982); Hodges v. Brown,
500 F. Supp. 25 (E.D. Pa. 1980), aff'd, 649 F.2d 859 (3d Cir. 1981); United States ex
rel. Cummings v. Bracken, 329 F. Supp. 384 (S.D. Tex. 1971). Accord Wickham v.
Hall, 706 F.2d 713 (5th Cir. 1983). The only uncertainty in the application of the doc-
trine of exhaustion exists with respect to challenges to the military court's jurisdic-
tion over the accused. Based on the Supreme Court's decisions in Toth, Reid, and
McElroy, there is a split of authority as to whether a service member, claiming he is
not properly in the armed forces, can seek immediate review of his claim in the
federal courts. See note 398 supra. Compare Adkins v. United States Navy, 507 F.
Supp. 891 (S.D. Tex. 1981), with Hodges v. Brown, 500 F. Supp. 25 (E.D. Pa. 1980),
aff'd, 649 F.2d 859 (3d Cir. 1981).

424See note 417 supra.425Bator, supra note 206, at 509.
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judiciary that should generally defer to the decisions of the military
courts on issues raising uniquely military concerns, such as "service-
connection.' '426 As will be noted below, moreover, this deference
should not only be employed in permitting the military courts to
decide cases in the first instance, but also in the actual review of the
military judgments.

B. TBE DOCTRINE OF WAIVER
Since the early nineteenth century, the civilian courts have ap-

plied waiver principles in collateral challenges to court-martial pro-
ceedings. This application was never entirely consistent. As a
general rule, nondiscretionary statutory prerequisites for juris-
diction, such as the minimum size of the court,42 7 the character of
the membership, 428 and the existence of jurisdiction over the
subject-matter 429 and the accused, 430 could not be waived; juris-
diction could not be created by consent.431 On the other hand, poten-
tial jurisdictional requirements, which were partially discretionary
in nature, such as the size of a court-martial within its statutory
limits432 and other matters of defense 433 could be waived.

After the Supreme Court's decision in Burns and when application
of the "full and fair" consideration test was at its height, claims not
raised in military courts were not considered when presented for the
first time in collateral proceedings. As the Tenth Circuit succinctly
noted in Suttles v. Davis: "Obviously, it cannot be said that [the

42
6SeeCalley v. Calloway, 519 F.2d 184, 200-03 (5th Cir.), cert. denied, 425 U.S. 911

(1975).427In re Leary, 27 Hun. (N.Y.) 564 (1882) (one-member court).
428United States v. Brown, 41 Ct. Cl. 275 (1906), aff'd, 206 U.S. 240 (1907) (Regular

Army officers as member of court-martial trying volunteer officer); Brooks v. Daniels,
39 Mass. (22 Pick.) 498 (1839) (improper selection of membership); Brooks v. Davis, 34
Mass. (17 Pick.) 148 (1835) (improper selection of membership).

429Duffield v. Smith, 3 Serg. & Rawle (Pa.) 590 (1818) (state court-martial had no
jurisdiction over a federal crime).43oVer Mehren v. Sirmyer, 36 F.2d 876 (8th Cir. 1929) (invalid induction).

4311d.; United States v. Brown, 41 Ct. Cl. 275 (1906), aff'd, 206 U.S. 240 (1907).
432Bishop v. United States, 197 U.S. 334 (1905); Aderhold v. Menefee, 67 F.2d 345

(5th Cir. 1933).433See, e.g., Mullan v. United States, 212 U.S. 516 (1909) (evidentiary determi-
nations); Keyes v. United States, 15 Ct. Cl. 532 (1879), aff'd, 109 U.S. 336 (1883) (ac-
cuser as a member); Vanderheyden v. Young, 11 Johns. (N.Y.) 150 (1814) (expiration
of enlistment contract); Warner v. Stockwell, 9 Vt. 9 (1836) (claimed physical disabili-
ty as exemption from militia duty).
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military courts] have refused to fairly consider claims not
asserted."

434

With the demise of the "full and fair" consideration test and the
concomitant expansion of collteral review, the courts turned to
civilian habeas jurisprudence for an alternative waiver doctrine.
From 1963 until the mid-1970s, application of the doctrine of waiver
was governed in the civilian sphere by the Supreme Court's decision
in Fay v. Noia.435 In Noia, the Court ruled that a federal habeas
court is not precluded from reviewing a federal constitutional claim
simply because the habeas petitioner failed to raise the issue in the
state courts. The Court blunted its ruling to some extent by develop-
ing the so-called "deliberate bypass" rule; where a petitioner de-
liberately bypassed the orderly procedure of the state courts by fail-
ing to raise his claim, the federal habeas judge had the discretion to
deny relief:

If a habeas applicant, after consultation with competent
counsel or otherwise, understandingly and knowingly
forewent his federal claims in the state courts, whether
for strategic, tactical, or any other reasons that can be
fairly described as the deliberate by-passing of state pro-
cedures, then it is open to the federal court on habeas to
deny him all relief in the state courts refused to entertain
his federal claims on the merits-though of course only
after the federal court has satisfied itself, by holding a
hearing or by some other means, of the facts bearing upon
the applicant's default.436

A number of federal courts applied the Noia "deliberate bypass"
rule in colteral proceedings from military convictions.437

434215 F.2d 760, 763 (10th Cir.), cert. denied, 348 U.S. 908 (1954). See also Harris v.
Ciccone, 417 F.2d 479, 484 (8th Cir. 1969), cert. denied, 397 U.S. 1078 (1970); United
States ex reL O'Callahan v. Parker, 390 F.2d 360 (3d Cir. 1968), rev'd on other
grounds, 395 U.S. 258 (1969); Branford v. United States, 356 F.2d 876 (7th Cir. 1966);
Palomera v. Taylor, 344 F.2d 937, 939 (10th Cir.), cert. denied, 382 U.S. 920 (1965);
Kubel v. Minton, 275 F.2d 789, 791 (4th Cir. 1960); Thomas v. Davis, 249 F.2d 232,
235 (10th Cir. 1957), cert. denied, 355 U.S. 927 (1958); Marymount v. Joyce, 352 F.
Supp. 547, 552 (W.D. Ark. 1962).

435372 U.S. 391 (1963).
4361d. at 439. Noia overruled Brown v. Allen, 344 U.S. 443,486-87 (1953), which had

held that a failure to raise and preserve a constitutional issue before the state courts
barred consideration by a federal habeas court.437See, e.g., Angle v. Laird, 429 F.2d 892, 894 (10th Cir. 1970), cert. denied, 401 U.S.
918 (1971); Barnett v. United States, 617 F.2d 230 (Ct. CI. 1980); Gross v. United
States, 531 F.2d 482, 486 (Ct. Cl. 1976).
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In a series of decisions beginning in 1973, the Supreme Court began
chipping away at the Fay v. Noia "deliberate bypass" test and
charted a course that would significantly restrict the availability of
habeas relief. In Davis v. United States,43 the Supreme Court denied
collateral relief to a federal prisoner, who had challenged the
makeup of the grand jury which indicted him, because he had failed
to preserve the issue by a motion before his trial as required by the
criminal procedure rules. The Court held that absent of showing of
cause for the noncompliance and some demonstration of actual
prejudice, the claim would be barred in a collateral proceeding.4 39

Three years later, in Francis v. Henderson,440 the Supreme Court
was faced with a similar challenge to a grand jury by a state prisoner,
who had failed to preserve the issue in the state courts. Following its
decision in Davis, the Court held that the petitioner was barred from
raising his claim in a federal habeas proceeding, unless he could
show cause for his failure to preserve the issue in the state courts
and demonstrate actual prejudice.441

Whatever vitality was left in the "deliberate bypass" rule was gut-
ted by subsequent Supreme Court decisions in Wainwright v.
Sykes, 442 and Engle v. Isaac.443 In Sykes, the Court held that the
"cause and actual prejudice" standard set forth in Davis and Fran-
cis also applied to a defendant who failed to object to the admission
of an allegedly illegally-procured confession at his state trial.
Although the Court left the precise definition of "cause and actual
prejudice" for future decisions, it expressly noted that it was a nar-
rower standard than the "deliberate bypass" rule of Noia.4 44 In
Isaac, the Supreme Court applied the "cause and prejudice" test to
bar a habeas claim based on the state courts' improper allocation of
the burden of proof. Again declining to define the terms more spe-

438411 U.S. 233 (1973).
4 39 d. at 242.
440425 U.S. 536 (1976).
441Id. at 542.
442433 U.S. 72 (1977).
443456 U.S. 107 (1982).
444Wainwright v. Sykes, 433 U.S. at 87.
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cifically, 445 the Court reaffirmed its adherence to the standard "that
any prisoner bringing a constitutional claim to the federal court-
house after state procedural default must demonstrate cause and ac-
tual prejudice before obtaining relief.' "

4 4 6

With the passing of the Fay v. Noia "deliberate bypass" rule, 44 7

the federal courts should apply the stricter "cause and actual preju-
dice" test to issues petitioners fail to preserve in the military justice
system. This assumption is compelled by the special deference the
Supreme Court has shown the military courts in past decisions.448 In-
deed, the Tenth Circuit, in Wolff v. United States, 449 applied the
"cause and prejudice" standard to a habeas petition challenging for
the first time the form of immunity given a key prosecution witness

44s" 'Cause' is a legitimate excuse for default; 'prejudice' is actual harm resulting
from the alleged constitutional violation." Magby v. Wawrzaszek, 741 F.2d 240, 241
(9th Cir. 1984). See also Preston v. Maggio, 741 F.2d 99, 101 (5th Cir. 1984). Rather
than provide these terms precise content, the federal courts have applied them on an
ad hoc basis. See Farmer v. Pratt, 721 F.2d 602, 606 n.6 (7th Cir. 1984). For example,
in Reed v. Ross, 104 S. Ct. 2901 (1984), the Supreme Court found that the "novelty"
of a constitutional claim can constitute sufficient cause for default. Accord Weaver v.
McKaskle, 733 F.2d 1103, 1106 (5th Cir. 1984). Claimed ineffective assistance of
counsel during the state court proceedings is another means by which a habeas peti-
tioner can establish cause for default. Carrier v. Hutto, 724 F.2d 296 (4th Cr. 1983).
Accord Cong v. McKeen, 722 F.2d 286 (6th Cir. 1983), cert. denied, 104 S. Ct. 1715
(1984). The element of prejudice is similarly fact-specific. See, e.g., Henry v. Wain-
wright, 743 F.2d 761, 763 (11th Cir. 1984); Francois v. Wainwright, 741 F.2d 1275,
1283 (11th Cir. 1984). See generally Comment, Habeas Corpus-The Supreme Court
Defines the Wainwright v. Sykes "Cause" and "Prejudice"Standard, 19 Wake Forest
L. Rev. 441 (1983).

446Engle v. Isaac, 456 U.S. at 129. See Comment, 77w Burger Court and Fa'dral
Review for State Habeas Corpus Petitioners After Engle v. Isaac, 31 Kan. L. Rev. 605
(1983). Of course, if the state courts review a habeas petitioner's federal claim re-
gardless of his failure to raise the claim at trial, there has been no waiver and the
federal courts may resolve the issue. See Ulster County Court v. Allen, 442 U.S. 140
(1979); Hux v. Murphy, 733 F.2d 737 (10th Cir. 1984); Phillips v. Smith, 717 F.2d 44
(2d Cir. 1983), cert denied, 104 S. Ct. 1287 (1984). Cf. Smith v. Bordenkircher, 718
F.2d 1273 (4th Cir. 1983) (review proper where state courts would not apply proce-
dural default rule). Similarly, if a habeas petitioner presents the "substance" of a
federal constitutional claim to the state courts and the state courts ignore the claim,
there has been no waiver. See Anderson v. Harless, 459 U.S. 6 (1982); United States ex
rel Sullivan v. Fairman, 731 F.2d 450, 453 (7th Cit. 1984); Lockett v. Am, 728 F.2d
266 (6th Cir. 1984).

447he "deliberate bypass" rule, rather than the "cause and prejudice" test, has
been held to be applicable to cases in which a habeas petitioner has failed to take a
direct appeal of a conviction in the state courts. Beaty v. Patton, 700 F.2d 110, 112-13
(3d Cir. 1983); Thomas v. Zimmerman, 583 F. Supp. 701, 705 (E.D. Pa. 1984). But see
United States ex ret. Barkan v. Fairman, 581 F. Supp. 1284, 1286 (N.D. 1ll. 1984). See
generally Comment, The Burger Court and Federal Review for State Habeas Corpus
Petitioners After Engle v. Isaac, 31 Kan. L. Rev. 605, 611 n.62 (1983).

48See, e.g., Middendorf v. Henry, 425 U.S. 25, 43 (1976); Schlesinger v. Councilman,
420 U.S. 738, 758 (1975).

449737 F.2d 877 (10th Cir. 1984).
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at a court-martial. The petitioner's counsel at the court-martial did
not object to the witness' testimony.45 0 Finding that there was not
good cause for the failure to object, the court refused to consider the
merits of the claim.4 51 Importantly, the court explicitly rejected the
petitioner's contention that the "cause and prejudice" standard was
inapplicable in collateral attacks on courts-martial. 45 2

The application of this stringent waiver doctrine, while potentially
influencing all aspects of military practice, will be especially signifi-
cant with respect to the procedural default provisions of the Military
Rules of Evidence. For example, military accused who fail to make
timely objections to the admission of evidence obtained in violation
of their right against self-incrimination 45 3 or their right against
unlawful searches and seizures454 forfeit the right to raise the issues
during the remaining military proceedings. Under the doctrine of
waiver, absent a demonstration of good cause for the procedural
default and actual prejudice from the purported violations, an ac-
cused would be prohibited from asserting the objections in collateral
challenges to court-martial convictions.

Thus, this strict doctrine of waiver should encourage military pris-
oners to present all of their constitutional claims before the military
courts prior to seeking collateral relief, thereby permitting the
military judiciary to apply its unique expertise to such claims. Deny-
ing military petitioners collateral relief for claims not raised in the
military justice system protects the integrity and independence of
the military courts by ensuring that they will have an opportunity to
pass first on any issues ultimately reaching the federal courts. 465

IV. COLLATERAL REVIEW OF COURTS-
MARTIAL: DEFINING A PROPER BALANCE
BETWEEN THE CIVILIAN AND MILITARY

COURTS
As observed at the outset of this article, the key to determining a

suitable scope of collateral inquiry of court-martial proceedings is
striking a proper balance between the federal judiciary's role as final

45 0 d at 879.
41Id. at 880.
452 1d. at 879.
453Mil. R. Evid. 304(d)(2)(A).
454Mil. R. Evid. 312(d)(2)(A).
4 5 Cf. Rosenn, supra note 34, at 354 (effect of broad collateral review on state

courts).
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arbiter of constitutional law and the military courts' expertise in
tailoring individual rights to military requirements. In formulating
such a balance, a number of assumptions are made.

First, consistency among the federal courts in their collateral
review of courts-martial is desirable. 45 6 The level of inquiry that a
military claimant's, especially a military prisoner's, collateral attack
receives should not be dependent upon the fortuity of his location or
the vagaries of local practice.457

The need for uniformity on a national level in the collateral review
of military convictions is especially compelling. Habeas corpus peti-
tions of the prisoners of a particular state will, more or less, be con-
sistentlyjudged by the standards developed by the particular federal
circuit in which the state lies. The military justice system, on the
other hand, is federal in character. It is governed by rules and pro-
cedures applicable worldwide and it is supervised by centralized ap-
pellate courts. Thus, that the petition of a military claimant filing in
Kansas should receive different treatment than one filed by a claim-
ant in Pennsylvania, when both have been convicted under the same
system of justice, offends basic notions of fairness. While nothing
less than a Supreme Court decision can create the desired standar-
dization in approach, after more than 30 years of silence, Supreme
Court involvement is long overdue.

Second, and perhaps most obvious, determining the proper rela-
tionship between civilian and military courts cannot be done in a
vacuum; historically, that relationship has been influenced by ex-
ternal factors, from the struggles between the Crown and Parlia-
ment to the evolution of civilian habeas corpus. Any proposed stan-
dard of review must reflect developments in other areas of the law.
For example, no matter how intrinsically desirable a return to the
common law limits of review might appear to some, given the pres-
ent judicial climate, federal courts are unlikely to seriously consider
such an approach. Thus, to discuss any proposal beyond the purely
academic level, it is important to consider what standards might be
deemed acceptable by the federal courts. Two current developments
warrant consideration:

The first is the Military Justice Act of 1983, 451 which provides for
the first time a means of direct civilian court review of military court
convictions through certiorari to the Supreme Court from decisions
of the Court of Miltiary Appeals. Since the provisions of the Act have

456See Bishop, supra note 6, at 40-43; Katz & Nelson, supra note 17, at 218.
457 See Note 6 supra.
4-Pub. L. No. 98-209, § 10, 97 Stat. 1393 (1983).
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only become operational, for the most part, in August 1984,450 and
because it will be several years before any discernible impact will be
felt in the form of decisional law, 460 it is too early to accurately fore-
cast the overall ramifications of the provisions on collateral pro-
ceedings. As a matter of law, however, the certiorari provision
should have little effect. The filing of a petition for certiorari to the
Supreme Court is not a prerequisite for federal habeas review of
state criminal convictions 46' and, similarly, will not likely be a pre-
condition for collateral review of military convictions. Additionally,
a denial of certiorari in state proceedings is not interpreted as an ex-
pression of the Supreme Court's opinion on the merits of the case. 402

Thus, a denial of certiorari from an opinion of the Court of Military
Appeals will not preclude or even influence later collateral review.
Finally, only those cases actually reviewed by the Court of Military
Appeals are subject to certiorari to the Supreme Court. Conse-
quently, a relatively small number of cases will be directly affected
by the provision.

The most immediate and possibly significant manifestation of the
certiorari provision may be its effect on the federal courts' per-
ception of the military justice system. On the one hand, federal
courts may see the certiorari provision as an indication of con-
gressional intent to reduce the independence of the military courts
and thereby feel even less constrained in their review of military
convictions. Such a view, however, is not justified. In subjecting
Court of Military Appeals' decisions to Supreme Court review, Con-
gress did not provide the lower federal courts with any power of
oversight over military tribunals. More importantly, it at least tacitly
elevated the stature of the Court of Military Appeals beyond a mere
quasi-judicial, administrative body463 to a tribunal entitled to the
deference of other courts whose judgments are only directly review-
able by the United States Supreme Court.464

459
1d. § 12(a)(1).

0 0 See Cooke, Highlights of the Military Justice Act of 1983, The Army Lawyer, Feb.
1984, at 40, 45.4 8 Fay v. Nola, 372 U.S. 391, 435-38 (1963). See also Ulster County Court v. Allen,
442 U.S. 140, 149-50 n.7 (1979); Stone v. Powell, 428 U.S. 465, n.38 (1976).

462Brown v. Allen, 344 U.S. 443, 488-97 (1953).
463See Comment, Federal Civilian Court Intervention in Pending Courts-Martial,

supra, note 5, at 446.
464By providing direct access to the Supreme Court, the government now has a

ready forum to review Court of Military Appeals' rulings on the constitutionality of
federal statutes. See United States v. Matthews, 16 M.J. 354, 366 (C.M.A. 1983);
Wickham v. Hall 12 M.J. 145, 154-46 (C.M.A. 1981) (Everett, C.J., dissenting). Before
the Military Justice Act of 1983, the only means by which the government could have
challenged such determinations, if at all, would have been through lawsuits for man-
damus or declaratory relief in the federal district courts.
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The second development that will affect the ultimate relationship
between the civilian and military courts, is the Supreme Court's ef-
fort to circumscribe the use of civilian habeas corpus. "Commencing
in 1976 and continuing to the present, the Court has announced a
series of decisions limiting the availability of federal habeas
relief. '465 For example, in Stone v. Powell46 6 the Court harkened
back to the pre-Brown v. Allen467 era and held that, with respect to
Fourth Amendment claims, where a state "has provided an oppor-
tunity for full and fair litigation .... the Constitution does not re-
quire that a state prisoner be granted federal habeas corpus relief on
the ground that evidence obtained in an unconstitutional search or
seizure was introduced at his trial." 46 8 The Court reasoned that the
"overall educative effect of the exclusionary rule would [not I be ap-
preciably diminished if search-and-seizure claims could not be raised
in federal habeas corpus review of state convictions ... ." since
such proceedings often occur years after the original trial and incar-
ceration of a defendant.469 Conversely, the societal costs of applica-
tion of the exclusionary rule "still persist with special force." 470

Although Stone v. Powell is perhaps the most significant of the
Supreme Court's decisions restricting the use of federal habeas cor-
pus, it is not the only one. In recent years the Court has tightened
the exhaustion requirement,47' formulated a stricter doctrine of
waiver, 472 and broadened the scope of deference to be afforded state
court findings of fact.473

Thus, the availability of federal civilian habeas corpus has been
greatly constricted by the Supreme Court during the past eight
years. In light of the deference the Court traditionally has afforded

465Rosenn, supra note 34, at 355.
466428 U.S. 465 (1976).
467344 U.S. 443 (1953).
468Stone v. Powell, 428 U.S. at 481-82.
4691d. at 493.
470 d. at 495. See also Cardwell v. Taylor, 103 S. Ct. 2015 (1983); Gregory v. Wyrick,

730 F.2d 542 (8th Cir. 1984). The Stone v. Powell "full and fair" litigation standard for
Fourth Amendment claims has been subjected to criticism similar to that levelled at
the Burns v. Wilson "full and fair" consideration test. See Gregory v. Wyrick, 730
F.2d at 534-44 (Heaney, J., concurring); Comment, Habeas Corpus After Stone t.
Powel: The "Opportunity for Full and Fair Litigation" Standard, 13 Harv.
C.R.C.L.L. Rev. 521, 545 (1978).

4 7'See, e.g., Anderson v. Harless, 459 U.S. 4 (1982); Rose v. Lundy, 455 U.S. 509
(1982).4728ee, e.g., Engle v. Isaac, 456 U.S. 107 (1982); Wainwright v. Sykes, 433 U.S. 72
(1977); Francis v. Henderson, 425 U.S. 536 (1976); Davis v. United States, 411 U.S.
233 (1973).

473See, e.g., Sumner v. Mata, 455 U.S. 591 (1982); Sumner v. Mata, 449 U.S. .539
(1981).
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the military, 47 4 it is unlikely that it would permit greater accessibility
to collateral relief to military claimants.

Third, the military courts are capable of protecting the constitu-
tional rights of an accused. Moreover, they are better able than
federal civilian courts to properly balance individual rights against
military needs.

That the military justice system, as an institution, is capable of pro-
tecting the constitutional rights of service members is evident from
even a cursory examination of the opinions of the Court of Military
Appeals. Except where military exigencies require a different rule,
the same constitutional protections accorded civilian defendants are
provided accused at courts-martial.4 75 In some respects, such as the
law regarding the right against self-incrimination, discovery, plea
bargaining, procurement of witnesses, 476 and the right to a speedy
trial,4 7 7 the military courts are more solicitous of the rights of the ac-
cused than are their civilian counterparts. Moreover, with the
development of an independent trial judiciary,4 78 and, in the Army,
a separate trial defense service, 47 9 service members are assured of
the application of constitutional protections at the trial level without
command interference. 48 0 This is not to suggest that courts-martial
are "better" than civilian criminal courts. Because of military
exigencies and tradition, civilian defendants enjoy certain advant-
ages military accused do not, such as the right to bail48' and random

474See, e.g., Middendorf v. Henry, 425 U.S. 25 (1976); McLucas v. De Champlain, 421
U.S. 21 (1975); Schlesinger v. Councilman, 420 U.S. 738 (1975); Parker v. Levy, 417
U.S. 733 (1974); Burns v. Wilson, 346 U.S. 137 (1953). See generally Chappell v.
Wallace, 103 S. Ct. 2362 (1983); Rostker v. Goldberg, 453 U.S. 57 (1981); Brown v.
Glines, 444 U.S. 348 (1980); Greer v. Spock, 424 U.S. 828 (1976); Gilligan v. Morgan,
413 U.S. 1 (1973); Orloff v. Willoughby, 345 U.S. 83 (1953).475See, e.g., Courtney v. Williams, 1 M.J. 267, 270 (C.M.A. 1976). See generally
United States v. Jacoby, 11 C.M.A. 428, 29 C.M.R. 244, 246-47 (1960).476Zimmerman, supra note 4, at 38-39.

477Compare United States v. Burton, 21 C.M.A. 112, 44 C.M.R. 166 (1971), with
Barker v. Wingo, 407 U.S. 514 (1972).

478See U.S. Dept. of the Army, Reg. No. 27-10 Legal Services-Military Justice, ch. 8
(1 Sept. 1982).479See id. at ch. 6.4 80See Zimmerman, supra note 4, at 40.

48 1Courtney v. Williams, 1 M.J. 267, 271 (C.M.A. 1976).
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jury selection. 482 But these advantages are often overstated, 4s3 and
none go to the ability of the military justice system to protect the
constitutional rights of military accused. 484

If the military justice system has a problem, it is that it is still per-
ceived by members of the civilian judiciary,485 civilian bar,4 0 and the
public48 7 "as a system which operates to the prejudice of the accused
and fails to accord him the procedures and protections of the civil
judicial process under the Constitution and the Federal Rules of
Criminal Procedure. ' 48 Too often, civilian judges and commen-
tators predicate their criticisms of the system on broad, fallacious
generalizations, with little attempt to investigate in any detail the
system itself:

The indictment of the military justice system one often
reads from lawyers not familiar with the system should
fail for insufficient evidence. Whatever minor differences

48 2 he most substantial disadvantage of the military justice system is that court
members are selected by the same officer who exercises prosecutorial discretion. Ar-
ticle 25(d)(2), UCMJ, 10 U.S.C. § 825(d)(2)(1982). See Zimmerman, supra note 4 at 39;
Comment, Military Triers of Fact: A Needless Deprivation of Constitutional Pro-
tections?, 33 Hastings L.J. 727 (1982).

483Id. For example, pretrial confinement in the military is subject to timely review
by a neutral and detached magistrate. United States v. Lynch, 13 M.J. 394 (C.M.A.
1982); United States v. Mafia, 6 M.J. 65 (C.M.A. 1978). See U.S. Dept. of the Army,
Reg. No. 27-10, Legal Services-Military Justice, ch. 9 (1 Sept. 1982) (military
magistrate program). Moreover, restrictions are imposed on the discretion of the con-
vening authority in selecting court members. See, e.g., United States v. Daigle, 1 M.J.
139 (C.M.A. 1975) (impermissible to use rank as device for systematic exclusion of
qualified court members). And military accused have the advantage of older, better-
educated jurors. Zimmerman, surra note 4, at 39.

4
84Id. The participants in the military justice system primarily responsible for the

protection of accused's constitutional rights, the military judge and the judges of the
appellate courts, are unaffected by the relative disadvantages of the military courts
in this regard. With respect to their decisionmaking on legal issues, they are indepen-
dent of the convening authority and any command influence. See, e.g., United States
v. Ware, 1 M.J. 282 (C.M.A. 1976) (convening authority cannot overturn determina-
tions of military judge on questions of law).

485See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 764-65 (1975) (Brennan, J.,
dissenting).

486See note 29 supra.
487See, e.g., Poydasheff & Suter, supra note 4, at 588 n. 1; Sec also D. Wallechinsky &

1. Wallace, supra note 116, at 643:

More than 100,000 servicemen face trial by court-martial each year.
They are confined without bail; they are not tried by a jury of their
peers; they have no guarantee of impartial judges, and in 95% of the
cases, the verdict is guilty. Those convicted lose all of their rights. They
can and do suffer cruel and inhumane treatment during punishment.
Some are driven insane and others resort to suicide, all in the name of
discipline at all costs, for this is military justice.

4sSPoydasheff & Suter, supra note 4, at 588-89.
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there are when compared to state or civilian federal
criminaljustice systems, the military justice system serves
well to protect the constitutional rights of the service
member accused of crime. 489

The real danger, of course, is that misperception might be translated
into federal judicial activism and intervention, which could well
compromise the independence of the military courts.

Not only are the military courts, as an institution, capable of pro-
tecting the rights of an accused, they are better able than the civilian
judiciary to properly balance those rights against unique military re-
quirements. Especially in such areas as the law of Fourth Amend-
ment search and seizure, where the military environment greatly af-
fects an accused's expectation of privacy, 490 the expertise of the
military courts is essential and unique. 491

Fourth, the federal courts should entertain and review collateral
challenges to military convictions, except to the extent that the
Supreme Court has foreclosed such review in the civilian sphere.
Moreover, inasmuch as the federal courts have no appellate juris-
diction over courts-martial, Congress having entrusted that function
to a separate judicial system, the issues cognizable in collateral chal-
lenges should be limited to constitutional claims and questions of
technical jurisdiction. 49 2

Furthermore, federal judges should accord considerable deference
to military court determinations of constitutional issues insofar as
they are found to affect special military requirements. The
deference to be given under such circumstances should be greater
than that shown constitutional determinations of the state courts.
While there may be little justification for applying different federal
constitutional standards to state prisoners, than to those in the
federal civilian system, the military environment is conceptually
different. 493 Unless a federal judge has more than just a passing
familiarity with the military, it is difficult to appreciate how he or
she can properly apply constitutional standards to unique military
circumstances. 494 Wholesale intervention by federal judges into

48 Zimmerman, supra note 4, at 40.
4 9oSee Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring).
4 91See generally Note, Civilian Court Review of Court Martial Adjudications, 69

Colum. L. Rev. 1259, 1277-78 (1969); Note, Servicemen in Civilian Courts, 76 Yale
L.J. 380, 402-03 (1966).

49
2See United States v. Augenblick, 393 U.S. 348 (1969).4 93See, e.g., Parker v. Levy, 417 U.S. 733, 743-44 (1974).

494Cf. Note, Servicemen in Civilian Courts, 76 Yale L.J. 380, 402 (1966) ("In balanc-
ing individual rights against military needs, the civilian courts cannot claim a monopo-
ly on wisdom"). See generally Bator, supra note 206, at 509.
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military convictions, without due regard for the prior determina-
tions of the military courts, could undermine the function of the
military judiciary and prejudice military needs. For example, a
federal judge who, ignoring prior decisions of the Court of Military
Appeals, 495 overturns a court-martial conviction based on evidence
found during an inspection or a search authorized by a commander
potentially undermines both military discipline and the role of the
Court of Military Appeals in determining the proper scope of Fourth
Amendment protections in the military setting.

The argument for deference is not meant to deprecate the role of
the federal judiciary. Institutionally, federal courts are the final ar-
biters of all questions of federal constitutional law. 496 "[Tihe finality
to be allowed a military court determination of constitutional rights
should be based on a careful analysis of the competence of civilian
judges .... ,,497 But, absent some compelling justification, federal
judges should not disregard the determinations of military courts
that a particular application of constitutional protections might im-
pair military discipline or readiness. 498 The decision of a federal
judge to overturn a court-martial conviction should be based on
something more than a reflexive disapprobation of military justice.
The federal courts show deference to unique military requirements
in other areas affecting the constitutional rights of individuals, rang-
ing from control of installations, 499 to exclusion of certain classes of
persons from military service,500 to restrictions on the exercise of

495See, e.g., United States v. Acosta, 11 M.J. 307 (C.M.A. 1981); United States v. Mid-
dleton, 10 M.J. 123 (C.M.A. 1981).

496See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 764-65 (1975) (Brennan, J.,
dissenting); Burns v. Wilson, 346 U.S. 137, 154 (1953) (Douglas. J., dissenting); Brown
v. Allen, 344 U.S. 443, 508 (1953) (Frankurter, J.).497Note, Servicemen in Civilian Courts, 76 Yale L.J. 380, 403 (1966). Sce also Fay v.
Noia, 372 U.S. 391, 424 (1963).498Calley v. Callaway, 519 F.2d 184, 200-03 (5th Cir.) (en bane), cert. denied, 425
U.S. 911 (1975). See generally Katz & Nelson, supra note 17, at 299; Derclopmelts in
the Law-Federal Habeas Corpus, supra note 18, at 1225.

499Greer v. Spock, 424 U.S. 828 (1976); Cafeteria & Restaurant Workers v. McElroy,
367 U.S. 886 (1961).

50 Rostker v. Goldberg, 453 U.S. 57 (1981) (exclusion of females from draft regis-
tration); Dronenburg v. Zerk, 741 F.2d 1388 (D.C. Cir. 1984) (exclusion of homo-
sexuals); Rich v. Secretary of the Army, 735 F.2d 1220 (10th Cir. 1984) (exclusion of
homosexuals); Lindenau v. Alexander, 663 F.2d 68 (10th Cir. 1981) (exclusion of
single parents); Belier v. Middendorf, 632 F.2d 788 (9th Cir. 1980), cert. denied, 452
U.S. 905 (1981) (exclusion of homosexuals); Blameuser v. Andrews, 630 F.2d 538 (7th
Cir. 1980) (exclusion of Nazis).

19851

HeinOnline  -- 108 Mil. L. Rev. 87 1985



MILITARY LAW REVIEW [Vol. 108

First Amendment rights. 50 ' The need for deference is no less impor-
tant in matters pertaining to military justice.5 0 2

With the foregoing premises in mind, a standard of review pat-
terned after the analysis developed by the Fifth Circuit in Calley 1'.
Callaway50 3 appears best capable of balancing the roles of the civil-
ian and military courts. Under such a standard, federal courts would
be limited in their collateral inquiry to legal, as opposed to factual,
issues of constitutional or jurisdictional significance. Moreover,
where the military courts have modified constitutional standards to
meet military exigencies, these determinations should not be dis-
turbed in the absence of some compelling justification. To insure
that military courts apply their expertise to such cases in the first. in-
stance, federal courts should strictly apply the doctrines of exhaus-
tion and waiver. Finally, to the extent unique military needs do not
affect the application of constitutional rights, federal courts should
insure, in the same manner as they do in civilian habeas proceedings,
that the military courts have applied proper legal principles.

VI. CONCLUSION
There exists a relative state of anarchy in the relations between

the federal civilian and military.judiciary. In the absence of Supreme
Court guidance, there has been little agreement among the lower
federal courts as to the proper scope of collateral review of court-
martial convictions. This diversity of approach potentially preju-
dices the rights of service members seeking federal judicial relief
from military convictions. Unchecked federal judicial activism,
based upon misperceptions of the fairness of military.justice, could
impair the independence of the military courts. Only a uniform ap-
proach, which strikes a balance between the roles of the federal
civilian .judiciary and the military courts, can insure equity for
military claimants and maintain the integrity of the military justice
system.

• )Brown v. Glines, 444 U.S. 348 (1980); Parker v. Levy, 417 U.S. 733 (1974);
Goldman v. Secretary of Defense, 734 F.2d 1531 (D.C. Cir. 1984). Accord Katoff v.
Marsh, 582 F. Supp. 468 (E.D.N.Y.), appeal filed, No. 84-6184 (2d Cir. June 11, 1984)
(upholding Army Chaplaincy).

5 "2See supra notes 28, 498.
'13519 F.2d 184 (5th Cir.) (enbanc), cert. denied, 425 U.S. 911 (1975).
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