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INTRODUCTION

One reason the project for this year's Administrative Law Discussion
Forum-rehabilitating an "underrated" administrative law opinion'-is
attractive is because it invites controversy among a disputatious lot:
administrative law professors. Let us stipulate that an opinion can only be
"underrated" if it has been ignored or, better yet, roundly criticized by the
administrative law cognoscenti. If we grant that the administrative law
cognoscenti know what they are talking about-a premise that seems
especially apt at an Administrative Law Discussion Forum-then it is a fair
inference that most opinions they criticize are not underrated at all but are
just plain bad. The project of rehabilitating an underrated administrative
law opinion implicitly requires the essayist to play the contrarian and assert
that-thanks to his or her insights into administrative law-he or she sees
that an opinion despised by the many is actually a fount of administrative
law wisdom.

* Professor, William Mitchell College of Law. My thanks to Professor Margaret
Gilhooley and to the participants at the Administrative Law Discussion Forum held at the
University of Louisville in May 2006 for their comments on this Article.

1. Actually, the assigned project was to rehabilitate the most underrated administrative
law opinion. However, upon reflection, I was unable to persuade myself that the opinion I
chose was that underrated.
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One fairly recent opinion that has faced heaps of criticism is Alaska
Professional Hunters Ass'n v. FAA (APHA).2 This case arose out of the
Federal Aviation Administration's (FAA) adoption of a regulatory
interpretation that would have subjected Alaskan hunting guides, who use
planes to fly their customers about the wilderness, to rules governing
"commercial operators" of planes.3 The guides objected on the ground
that, for over thirty years, the FAA's Alaskan Region office told them that
they were not subject to these rules. 4 The D.C. Circuit agreed with their
objection and held that (1) the thirty-year old interpretation favored by the
guides had hardened into a kind of "administrative common law," and that
(3) the FAA could only change this administrative common law through
legislative rulemaking via notice and comment.5  An agency
"interpretation" of its regulation apparently can harden over time into a
type of "law" that the agency must use legislative rulemaking to change.
For ease of reference, I call this proposition the "APHA principle."

Academic commentary on APHA has been scathing. Critics include
Peter Strauss, 6 Michael Asimow, 7 Robert Anthony, 8 Richard Pierce,9

William Funk,' 0 and William Jordan." Together, these scholars have well
over a century's experience teaching and studying administrative law.12

Student commentary has been mixed. 13 At least within the law school

2. 177 F.3d 1030 (D.C. Cir. 1999).
3. Id. at 1033.
4. Id.
5. Id. at 1035-36.
6. See Peter L. Strauss, Publication Rules in the Rulemaking Spectrum: Assuring

Proper Respect for an Essential Element, 53 ADMIN. L. REV. 803, 846 (2001) ("When the
D.C. Circuit says, as it did in Alaska Professional Hunters, that the FAA can alter the
informal but longstanding policy of its Alaska regional office only by engaging in notice-
and-comment rulemaking, it stands conventional ideas about precedential systems on their
head ... ").

7. See Michael Asimow & Robert A. Anthony, A Second Opinion? Inconsistent
Interpretive Rules, ADMIN. & REG. L. NEWS, Winter 2000, at 16 (criticizing "disrespect [for]
APA § 553(b)(A)'s exemption for interpretative rules").

8. See id.
9. See Richard J. Pierce, Jr., Distinguishing Legislative Rules from Interpretative

Rules, 52 ADMIN. L. REV. 547, 573 (2000) (concluding that the key precedent upon which
APHA relied, Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579 (D.C. Cir. 1997),
"has no support in statutes, case law or reasoning").

10. See William Funk, A Primer on Nonlegislative Rules, 53 ADMIN. L. REV. 1321,
1329-30 (2001) (observing that the APHA principle "is difficult to justify... on the basis of
precedent or statutory language" and has been "uniformly and strongly criticized by
commentators").

11. William S. Jordan, III, News from the Circuits, ADMIN. & REG. L. NEWS, Fall 2003,
at 19, 20 (2003) (describing the tendency of courts to impose notice and comment
requirements as a "virus").

12. I have about six years of experience. A ratio of 100:6 does not look good for APHA.
13. Compare Jon Connolly, Note, Alaska Hunters and the D.C. Circuit: A Defense of

Flexible Interpretive Rulemaking, 101 COLUM. L. REV. 155, 155 (2001) (stating that the
APHA principle creates perverse incentives for agencies and "fails to address the real
problems with interpretive rulemaking"), with Ryan DeMotte, Note and Comment,

[58:4
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community, APHA satisfies the Rodney Dangerfield requirement for
achieving "underrated" status: it gets no respect.

Where, then, are the friends of APHA? They are judges on the courts.
The APHA principle has been embedded in D.C. Circuit case law for nearly
a decade. 4 It also seems to be spreading gradually to other circuits. 5

Interpretive Rulemaking and the Alaska Hunters Doctrine: A Necessary Limitation on
Agency Discretion, 66 U. PITT. L. REv. 357, 361 (2004) (arguing that the APHA principle
"preserves public participation in important policy decisions and protects the legitimate
reliance interests of regulated parties").

14. See Commodity Carriers, Inc. v. Fed. Motor Carrier Safety Admin., 434 F.3d 604,
607 (D.C. Cir. 2006) (rejecting APHA-type argument for notice and comment on the ground
that the agency had not abandoned a "definitive interpretation"); Envt'l Integrity Project v.
EPA, 425 F.3d 992, 997-98 (D.C. Cir. 2005) (rejecting EPA's regulatory "reinterpretation"
on the ground that it was not supported by adequate notice and comment); Air Transp. Ass'n
of Am., Inc. v. FAA, 291 F.3d 49, 58 (D.C. Cir. 2002) (rejecting APHA-type argument for
notice and comment on the ground that agency interpretation did not "'significantly revise[]'
a previous 'definitive interpretation'); Hudson v. FAA, 192 F.3d 1031, 1035-36 (D.C. Cir.
1999) (holding that the APHA principle does not apply to policy statements); Alaska Prof'l
Hunters Ass'n v. FAA, 177 F.3d 1030, 1034 (D.C. Cir. 1999) ("When an agency has given
its regulation a definitive interpretation, and later significantly revises that interpretation, the
agency has in effect amended its rule, something it may not accomplish without notice and
comment."); Syncor Int'l Corp. v. Shalala, 127 F.3d 90, 94 (D.C. Cir. 1997) (observing, in
dicta, that an agency must use notice and comment to change interpretative rules that
interpret substantive regulations); Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d
579, 586 (D.C. Cir. 1997) (observing, in dicta, that "[t]o allow an agency to make a
fundamental change in its interpretation of a substantive regulation without notice and
comment obviously would undermine ... APA requirements"); Torch Operating Co. v.
Babbitt, 172 F. Supp. 2d 113, 127-28 (D.D.C. 2001) (rejecting, for want of notice and
comment, a new Department of Interior (DOI) interpretation of regulatory language that
"fundamentally modified the.., prior long-standing interpretation" formed by years of
informal adjudications).

15. SBC Inc. v. FCC, 414 F.3d 486, 498 (3d Cir. 2005) ("[I]f an agency's present
interpretation of a regulation is a fundamental modification of a previous interpretation, the
modification can only be made in accordance with the notice and comment requirements of
the APA."); Dismas Charities, Inc. v. Dep't of Justice, 401 F.3d 666, 682 (6th Cir. 2005)
("It is true that once an agency gives a regulation an interpretation, notice and comment will
often be required before the interpretation of that regulation can be changed."); Shell
Offshore Inc. v. Babbitt, 238 F.3d 622, 629-30 (5th Cir. 2001) (relying on APHA to
invalidate DOI regulatory interpretation that significantly departed from "long established
and consistent practice" without notice and comment); Caruso v. Blockbuster-Sony Music
Entm't, 174 F.3d 166, 174-77 (3d Cir. 1999) (concluding that where "an agency's new
interpretation will result in significantly different rights and duties than existed under a prior
interpretation, notice and comment is required"), vacated by 193 F.3d 730 (3d Cir. 1999)
(removing from opinion discussion of the principle that agencies must use notice and
comment to make significant changes to interpretations of rules); Visiting Nurse Ass'n v.
Thompson, 378 F. Supp. 2d 75, 90 (E.D.N.Y. 2004) (noting that, although the Second
Circuit has not resolved the issue, it has "hinted on at least one occasion that it would ...
requir[e] administrative agencies to employ notice and comment in altering established
interpretations of applicable regulations," and citing as evidence for this proposition New
York v. Lyng, 829 F.2d 346, 353-54 (2d Cir. 1987) ("Since there was no prior interpretation
of the [regulations] ... the Secretary's interpretation . . . was an interpretive rule not subject
to the notice and comment requirements .... ); United States v. Duke Energy Corp., 278 F.
Supp. 2d 619, 637 (M.D.N.C. 2003) (holding that notice and comment was needed to
change a regulatory interpretation that the EPA had established via its "statements in the
Federal Register, its statements to the regulated community and Congress, and its conduct
for at least two decades"); see also Geier v. Am. Honda Motor Co., 529 U.S. 861, 912
(2000) (Stevens, J., writing for a four-Justice dissent) (noting, in what may well have been a

9192006]
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Notwithstanding the acid academic reaction APHA prompted, its
continuing vitality in the courts-especially among the administrative law
specialists of the D.C. Circuit-is prima facie evidence that it may serve
some sort of legal and normative values worth enshrining in law.

This Article contends that, although APHA's critics are correct about
many of its flaws, one might plausibly call it "underrated" because it
highlights an important idea worth exploring: "administrative common
law."' 16  As Part I explains, APHA reflects a judicial concern to block
agencies from exercising excessive power to alter administrative
interpretations of law that effectively function as the legal norms that
govern regulated parties. As a means of constraining this power, the court
fashioned its APHA principle out of a gloss on the Administrative
Procedure Act's (APA) rulemaking provisions. 17 Part II briefly discusses
academic critiques of APHA, conceding that they have considerable force.
It also suggests that APHA is internally incoherent insofar as it
(1) identifies a broad issue-agency interpretive inconsistency-with
obvious relevance to both statutory and regulatory interpretation, but
(2) offers in response a partial fix that constrains agency discretion to
interpret regulations but not statutes. This mismatch suggests that APHA's
gloss on rulemaking was not the right tool for the real job.

Part III contends that APHA itself suggested a path towards a more
nuanced approach to the problem of controlling agency interpretive
discretion when it referenced (but did not explain) the concept of
"administrative common law." What might "administrative common law"
principles look like, and where might they lead? As a threshold matter, we
might divide agency interpretations between those possessing "legislative"
force because they were created through legislative rulemaking, and all

throw-away flourish, the existence of "the APA's requirement of new rulemaking when an
agency substantially modifies its interpretation of a regulation"). All four Geier dissenters
are still on the Court and have been joined by Justice Alito, who adopted the APHA
principle in the withdrawn Caruso opinion cited earlier in this footnote. But see Erringer v.
Thompson, 371 F.3d 625, 632 (9th Cir. 2004) ("[N]o notice and comment rulemaking is
required to amend a previous interpretative rule."); Warder v. Shalala, 149 F.3d 73, 81-82
(1st Cir. 1998) (rejecting proposition that notice and comment is necessary to change an
interpretative rule).

16. The phrase "administrative common law" is commonly used to refer to legal
principles controlling agency action that courts have developed via case law on their own
authority. See generally John F. Duffy, Administrative Common Law in Judicial Review, 77
TEX. L. REv. 113 (1998) (critiquing judge-made "administrative common law"). In APHA,
the D.C. Circuit used the phrase "administrative common law" to refer to agency-developed
interpretations of law. Alaska Prof I Hunters Ass'n v. FAA, 177 F.3d 1030, 1035 (D.C. Cir.
1999). This Article follows APHA in this regard.

17. See APHA, 177 F.3d at 1034 (observing that modification of a "rule" constitutes
"rulemaking" within the meaning of 5 U.S.C. § 551(5) and concluding that "[w]hen an
agency has given its regulation a definitive interpretation, and later significantly revises that
interpretation, the agency has in effect amended its rule, something it may not accomplish
without notice and comment").

[58:4
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other agency interpretations. "Common law" derives its legal force from
deference to precedent. In this vein, suppose that definitive agency
interpretations lacking legislative force were subject to a moderate form of
stare decisis, much like the kind the Supreme Court purports to follow. An
agency could use any procedural means to "overrule" such an interpretation
where a "special justification" exists for doing so because the interpretation
has proven to be "unworkable" or "badly reasoned."18 Put another way, an
agency would be free to use non-legislative means to abandon such
interpretations so long as they are unreasonable. To displace one
reasonable interpretation with another, however, an agency would need the
stronger medicine of legislative rulemaking. In essence, where reason does
not provide a strong enough justification for interpretative change, a kind
of politics might. Adopting this approach could at once (1) enhance the
"rule of law" in administrative settings, (2) still leave agencies with
considerable flexibility to make urgent changes as needed to respond to
new learning or conditions, and (3) tend to channel politically motivated
change toward a more politically open process. The "administrative
common law" model thus offers an alternative, potentially valuable way to
think about agencies' power to make the "law" say what they want it to
say.

I. EVOLUTION OF THE APHA PRINCIPLE

The principle that agencies must use legislative rulemaking to alter
interpretations of their rules has come to be closely associated with APHA.
It made its first significant appearance, however, in an opinion that
preceded APHA in the D.C. Circuit by two years-Paralyzed Veterans of
America v. D.C. Arena L.P.19  In this case, the plaintiff veterans'
organization brought an action under the Americans with Disabilities Act
(ADA) against owners of an athletic arena seeking to force the owners to
provide seating that would allow persons in wheelchairs to see over
standing spectators.

Under the statute, "[n]ewly constructed facilities subject to the ADA
must be 'readily accessible to and usable by individuals with
disabilities."' 20 Congress charged the Department of Justice with the task
of adopting and implementing regulations. One of them, Standard 4.33.3,
provides that "[w]heelchair areas shall be an integral part of any fixed

18. Vieth v. Jubelirer, 541 U.S. 267, 306 (2004) ("While we do not lightly overturn one
of our own holdings, when governing decisions are unworkable or are badly reasoned, this
Court has never felt constrained to follow precedent.") (citation and internal quotation
marks omitted).

19. 117 F.3d 579 (D.C. Cir. 1997).
20. Id. at 580 (quoting 42 U.S.C. § 12183(a)(1) (1994)).

2006)
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seating plan and shall be provided so as to provide people with physical
disabilities.., lines of sight comparable to those for members of the
general public."21  In 1994, the Department issued, without notice and
comment, a manual supplement that interpreted this regulation as requiring
that "in assembly areas where spectators can be expected to stand during
the event... the wheelchair locations must provide lines of sight over
spectators who stand.,22

The defendant arena owners contended that (1) the supplement's
interpretation contradicted the Department's earlier interpretation to the
effect that Standard 4.33.3 did not require sight lines over standing
spectators, and that (2) such an interpretive flip-flop required notice and

23comment. The D.C. Circuit rejected this argument on the factual ground
that-although the question was close-the Department had not adopted an
earlier, contradictory interpretation of the regulation.24  The court
nonetheless agreed wholeheartedly with the defendants' legal contention
that an agency must use notice and comment to make fundamental changes
to interpretations of substantive rules.

To try to fend off this legal conclusion, the government had relied on
Chevron, which under certain conditions, requires a court to defer to an
agency's reasonable interpretation of a statute it administers, even if that
interpretation marks the abandonment of an earlier interpretation.25 The
D.C. Circuit conceded that Chevron indicates that agencies can shift from
one reasonable statutory interpretation to another without impediment. 26

21. Id. at 580-81 (quoting 28 C.F.R. Part 36, App. A, § 4.33.3 (1996)).
22. Id. at 582 (quoting December 1994 Supplement to Americans with Disabilities Act

Title III Technical Assistance Manual).
23. Id. at 586.
24. Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir. 1997).
25. Id. (citing Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,

863 (1984)).
26. Id. The D.C. Circuit conceded that courts cannot impede agency interpretive

flexibility under the Chevron doctrine before the Supreme Court held in United States v.
Mead Corp., 533 U.S. 218, 218 (2001), that Chevron's strong deference applies only to
agency statutory interpretations carrying the "force of law." Mead and its progeny are
deeply confusing with regard to just what the "force of law" means, and it is therefore
difficult to discern the limits they impose on Chevron's reach. See, e.g., Lisa Schultz
Bressman, How Mead Has Muddled Judicial Review of Agency Action, 59 VAND. L. REV.
1443 (2005) (describing how courts use Mead in different ways). That said, Mead indicates
that, generally speaking, courts should extend Chevron deference to agency statutory
constructions produced through notice and comment rulemaking or formal adjudication;
interpretations produced through less formal means are less likely to warrant this
preferential treatment. Mead, 533 U.S. at 230 (noting that "the overwhelming number of
our cases applying Chevron deference have reviewed the fruits of notice-and-comment
rulemaking or formal adjudication") (citations omitted). But see Barnhart v. Walton, 535
U.S. 212, 221-22 (2002) (stressing that Mead does not impose a bright-line rule requiring
agencies to use a given procedure to net Chevron deference). Mead reduces agencies'
statutory interpretive flexibility by strongly favoring certain procedures as a means to
acquire Chevron's strong deference. The APHA principle reduces agencies' regulatory
interpretive flexibility by requiring the use of notice and comment to make significant

[58:4
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But, strictly speaking, Chevron deference does not apply to an agency's
interpretations of its regulations. Rather, Seminole Rock deference
applies. 7 The difference may be one of name only because, like Chevron,
Seminole Rock instructs courts to defer to reasonable agency
interpretations. 28 Tying these doctrinal strands together, the essence of the
government's argument was that, just as Chevron authorizes agencies to
change statutory interpretations without impediment, Seminole Rock's
flavor of deference should give agencies the same freedom to shift among
regulatory interpretations.

The D.C. Circuit rejected this analogy:

The government is certainly correct in suggesting that the doctrine of
deference to an agency's interpretation of its own regulation [under
Seminole Rock] and Chevron deference are analogous. But Congress-
and it is congressional will that is crucial-has said more, specifically on
the subject of regulations. Under the APA, agencies are obliged to
engage in notice and comment before formulating regulations, which
applies as well to "repeals" or "amendments." See 5 U.S.C.
§ 551(5). To allow an agency to make a fundamental change in its
interpretation of a substantive regulation without notice and comment
obviously would undermine those APA requirements. 29

This passage's suggestion that it would undermine the APA to permit
agencies to make fundamental changes in interpretations of rules without
notice and comment ignores the express exemption of interpretative rules
from notice and comment requirement in the APA itself.30 If an initial
interpretation X of a substantive rule and a later interpretation Y are both
bona fide exercises in "interpretation" rather than legislation, then it
follows that the agency could adopt either of them without notice and
comment. The court blocked this inference obliquely by implying that an
initial interpretation X can become, in effect, a part of the substantive
regulation it interprets. It follows that, where the agency later abandons
interpretation X in favor of new interpretation Y, it necessarily amends the
underlying regulation itself-a move that requires additional legislative
rulemaking.3 1

changes to a well-settled interpretation of a rule. Both doctrines thus use procedure to
constrain interpretive flexibility, although APHA's approach is much more rigid.

27. Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945).
28. Id.
29. Paralyzed Veterans, 117 F.3d at 586.
30. 5 U.S.C. § 553(b)(A) (2000) ("Except when notice or hearing is required by statute

this [rulemaking] subsection does not apply ... to interpretative rules ... ").
31. See Paralyzed Veterans, 117 F.3d 579 at 587 ("If the Department, when it

promulgated the regulation, had ... clearly adopted [as its own interpretation] what the
Board said, it would be hard to conclude that the Department did not subsequently 'amend'
the regulation in violation of the APA [by later adopting a new, contradictory
interpretation]."); Alaska Prof'l Hunters Ass'n v. FAA, 177 F.3d 1030, 1034 (D.C. Cir.

2006]
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Plainly, the court's implicit premise that interpretation can morph into
substance was driven by its sense that abrupt changes in agency
interpretations of rules ought to be subject to notice and comment. Such
interpretations can function much like law. If agencies can alter them at
will, they will be able to govern without notice and comment thereby, as
the court described the matter, "undermin[ing] ... APA requirements. 32

The court had a measure of rhetorical space to reach its goal of forcing
agencies to use notice and comment to make interpretive changes, thanks to
the infamously "smoggy" nature of the distinction between legislative and
interpretative rules.33

The D.C. Circuit first invoked Paralyzed Veterans to reject agency
action in APHA. 4 In 1963, the Civil Aeronautics Board ruled in a formal
adjudication that a hunting guide who had used a plane to fly a customer in
search of a polar bear had been permissibly functioning as a "private pilot"
because the flight was "merely incidental" to his guiding business. 35 On
the basis of Administrator v. Marshall, the FAA's Alaskan Region advised
guides that extensive FAA regulations governing "commercial operators"
did not cover those who used planes in a manner "incidental" to their
guiding business and did not bill customers for flights separately.36

Although regional authorities never reduced this advice to writing, "all
agree that FAA personnel in Alaska consistently followed the interpretation
in official advice to guides and guide services. 37

By the early 1990s, if not earlier, central FAA authorities became aware
that the Alaskan Region had been advising guides that they were not
subject to "commercial operator" regulations. An agency report in 1992
expressed safety concerns over this state of affairs but also noted the
possibility that altering it "could have an economical impact on a portion of
the commercial guiding populace., 38 The report suggested that the agency

1999) (spelling out that "[w]hen an agency has given its regulation a definitive
interpretation, and later significantly revises that interpretation, the agency has in effect
amended its rule, something it may not accomplish without notice and comment").

32. Paralyzed Veterans, 117 F.3d at 586. The D.C. Circuit confirmed this point in dicta
in Syncor Int'l Corp. v. Shalala, 127 F.3d 90, 94-95 (D.C. Cir. 1997) (observing that an
"interpretative rule [that construes a substantive regulation] is, in a sense, even more binding
on the agency because its modification, unlike a modification of an interpretative rule
construing a statute, will likely require a notice and comment procedure. Otherwise, the
agency could evade its notice and comment obligation by 'modifying' a substantive rule that
was promulgated by notice and comment rulemaking.").

33. Gen. Motors Corp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984) (en banc)
("[Tihe distinction between legislative and non-legislative rules has been 'enshrouded in
considerable smog."').

34. Alaska Prof'l Hunters Ass'n v. FAA, 177 F.3d 1030 (D.C. Cir. 1999).
35. Id. at 1031 (citing Administrator v. Marshall, 39 C.A.B. 948 (1963)).
36. Id. at 1031-32.
37. Id. at 1032.
38. Id. at 1033 (citing Technical Analysis Branch, Alaskan Flight Standards Division,

Study of Aviation Commercial Guiding Activities within the State ofAlaska 9 (Dec. 1992)).
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address these concerns by changing a rule to allow guide pilots to transport
clients under limited conditions. The agency did not act on this 1992
recommendation.39

In 1997, the Alaska Professional Hunters Association submitted a
petition for rulemaking to the FAA to revisit the regulatory regime
governing the guides. 40 Rather than respond to the petition, in 1998-six
years after the 1992 report identified safety concerns regarding the
guides-the FAA published a Notice to Operators in the Federal Register.41

It declared that the guides were subject to regulations governing
"commercial operators. 42  It also explained that the Alaskan Region's
thirty years of advice to the contrary was based on a "misunderstanding" of
Marshall.

43

Frustrated that its efforts to participate in the regulatory process had been
stymied, the Alaska Professional Hunters Association sought judicial
review of the Notice to Operators. It contended that-because the Notice
altered a well-established interpretation of FAA regulations-the agency
should have used notice and comment to make the change. The D.C.
Circuit agreed, observing that "[w]hen an agency has given its regulation a
definitive interpretation, and later significantly revises that interpretation,
the agency has in effect amended its rule, something it may not accomplish
without notice and comment. 4 4 On the facts, the court concluded that the
regional office's gloss that the guides were not "commercial operators"
amounted to the agency's "definitive interpretation" given that the regional
office had stuck by it for over thirty years and the FAA had referred to this
position as its "past policy. '45 The court stated:

Even if the FAA as a whole somehow had in mind an interpretation
different from that of its Alaskan Region, guides and lodge operators in
Alaska had no reason to know this. Those regulated by an administrative
agency are entitled to "know the rules by which the game will be
played." Alaskan guide pilots and lodge operators relied on the advice
FAA officials imparted to them-they opened lodges and built up
businesses dependent on aircraft, believing their flights were not subject
to ["commercial operator" regulations]. That advice became an
authoritative departmental interpretation, an administrative common law
applicable to Alaskan guide pilots. The FAA's current doubts about the

39. Alaska Hunters, 177 F.3d at 1033.
40. Id
41. Id.
42. Compliance with Parts 119, 121 and 135 by Alaskan Hunt and Fish Guides Who

Transport Persons by Air for Compensation or Hire, 63 Fed. Reg. 4 (Jan. 2, 1998).
43. Id. at 5.
44. APHA, 177 F.3d at 1034 (emphasis added).
45. Id. at 1035.

2006]
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wisdom of the regulatory system followed in Alaska for more than thirty
years does not justify disregarding the requisite procedures for changing
that system.

46

The court added that because the guides had been told that they were not
subject to "commercial operator" regulations, they had not participated in
the process for making the regulations as they evolved over time. Had the
guides done so, the regulations might well have evolved in ways that would
have taken into account the distinct nature of their business. Rather than
slam the guides with "commercial operator" regulations that had evolved
for decades without their input, the FAA was required to offer them a
chance to participate in the process through notice and comment.47

In later cases, the D.C. Circuit has tended toward narrow application and
construction of its APHA principle. If, for instance, an earlier interpretation
is ambiguous or unsettled, then it is not the sort of "definitive"
interpretation that can only be changed through notice and comment.48 If
two interpretations can be read in a non-contradictory manner, then the
latter does not "significantly revise" the earlier one. 49 Also, the APHA
principle does not apply to agency policy statements because, rather than
assign a particular meaning to a bit of regulatory text, policy statements
merely declare how an agency intends to act within some zone of its
discretion.5° In sum, the APHA principle only requires an agency to turn to
notice and comment where it wishes clearly to contradict an earlier,
definitive, authoritative interpretation of its regulation.

II. NOT TO PRAISE APHA BUT TO BURY IT

A. Down with APHA

Academic disdain for APHA is rooted in both functional and doctrinal
critiques that have undeniable power. On a functional level, critics
maintain that the APHA principle improperly raises the cost to agencies of
abandoning previously announced interpretations to fit new learning and
policies. 51 To avoid this cost, agencies have an incentive to keep their

46. Id. at 1035 (citations omitted) (emphasis added).
47. Id. at 1035-36.
48. See Commodity Carriers, Inc. v. Fed. Motor Carrier Safety Admin., 434 F.3d 604,

607 (D.C. Cir. 2006) (noting contradictory agency decisions as evidence that no definitive
interpretation existed).

49. See Air Transp. Ass'n of Am. v. FAA, 291 F.3d 49, 57-58 (D.C. Cir. 2002) (holding
that a later interpretation of a regulation regarding minimum rest time requirements for
aircrafts' crews did not contradict an earlier interpretation).

50. Hudson v. FAA, 192 F.3d 1031, 1036 (D.C. Cir. 1999).
51. See, e.g., Strauss, supra note 6, at 847 (describing the APHA principle as a

"procedural straightjacket"); Connolly, supra note 13, at 169 (noting that, under APHA, an
agency "will ... find it quite difficult to change or adjust [an] interpretation once issued").
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interpretive stances secret and vague rather than making them clear and
public.52

The logic behind the claim that the APHA principle carries these costs
seems impeccable. The problem lies in assessing their significance. In this
vein, consider that any legal system must balance the virtues and vices of
both stability (law) and change (discretion). As the Supreme Court
frequently explains, judicial stare decisis:

promotes the evenhanded, predictable, and consistent development of
legal principles, fosters reliance on judicial decisions, and contributes to
the actual and perceived integrity of the judicial process. Adhering to
precedent is usually the wise policy, because in most matters it is more
important that the applicable rule of law be settled than it be settled
right.

53

The principle that interpretive stability has its virtues should enjoy at
least some force in the agency context, too. As the optimal balance
between discretion and constraint is not obvious, the across-the-board
functional objection that APHA constrains agency discretion is not, by
itself, clearly dispositive.54

Doctrinally, APHA is vulnerable to a strong objection under Vermont
Yankee, which stands for the proposition that the courts may not "encrust"
agency rulemaking by imposing procedural requirements beyond those
adopted by Congress and the agencies themselves.55 Under the APA, an
agency need not use notice and comment to issue an interpretative rule.56

52. See, e.g., Strauss, supra note 6, at 847 (contending that the APHA principle "puts a
high price indeed on ever giving interpretive advice"). Professor Strauss also observed that,
by allowing the advice given by a regional FAA office to trump a headquarters
interpretation, the D.C. Circuit in APHA weakened the control of central agency authorities
and increased their need to spend limited resources monitoring regional activity. Id. at 846-
47. It might well be the case that an interpretation proffered by a subordinate part of an
agency should only be regarded as the authoritative interpretation of the agency itself if the
agency has taken some affirmative step to adopt it. Accepting this proposition still leaves
room, however, for application of APHA's notice and comment requirements to those
agency interpretations that properly may be regarded as definitive and authoritative.

53. Payne v. Tennessee, 501 U.S. 808, 827 (1991) (citations and internal quotation
marks omitted).

54. In light of the evaluative nature of the task, the way a given individual strikes the
balance between law and discretion must be, on some level, a function of the values and
biases the individual has absorbed over time. As a gross generalization, one might expect
judges-steeped in a system devoted to precedent-to value interpretive stability. One
might expect administrative law professors-many of whom have substantial experience
working in agencies-to value administrative flexibility. The APHA principle favors
interpretive stability. Swirling all of these generalizations together, perhaps it is not
surprising that judges tend to like the APHA principle more than professors.

55. Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519,
520 (1978) ("(R]eviewing courts are generally not free to impose [additional procedural
rights in rulemaking] if the agencies have not chosen to grant them."); Funk, supra note 10,
at 1329-30 (observing that APHA and similar cases "seem flatly inconsistent with Vermont
Yankee").

56. See 5 U.S.C. § 553(b)(A) (2000) ("Except when notice or hearing is required, by
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By requiring agencies to use notice and comment to issue interpretative
rules that revise earlier interpretative rules, APHA seems to fly in the face
of the no-encrustation principle.

As discussed above, the D.C. Circuit's implicit path around this
objection was to collapse the distinction between interpretations of rules
and rules themselves by treating a definitive interpretation of a rule as a
part of the rule itself.57 In defense of this move, one might note that APHA

is not the only opinion that pushes the Vermont Yankee principle to its limit
by aggressively interpreting APA rulemaking provisions to accomplish
functional ends.58  Still, the distinction between interpretation and
substance is built into the APA's rulemaking provisions, which necessarily
casts doubt on efforts to blur it out of existence.

The upshot of these criticisms is that it is easy to imagine the Supreme
Court, if it had a mind to do so, writing a scathing opinion in the vein of
Vermont Yankee that overrules the APHA principle and castigates the D.C.
Circuit for cluttering the rulemaking process with unnecessary, extralegal
requirements. Suppose, however, a majority of the Court became
convinced that it makes good sense to require agencies to use notice and
comment to change definitive interpretations of rules. Given the "smoggy"
nature of this corner of administrative law, the Court could, with a will,
write a plausible opinion affirming the D.C. Circuit's APHA aggression.59

B. The Wrong Cure for the Disease

Another, perhaps deeper, criticism of APHA is that its use of the APA's
definition of rulemaking to limit one type of agency interpretive flexibility
has the flavor of a drunk looking for his keys only where the light is good.
In cases such as Paralyzed Veterans and APHA, the D.C. Circuit was
motivated by the view that agencies should use notice and comment to
make fundamental changes to definitive interpretations of law on which
regulated parties might rely. On its face, this concern seems like it should
be just as applicable to changes in statutory interpretation as to regulatory
interpretation. The APHA principle does not extend to statutory
interpretations, however, because the court conceded in Paralyzed Veterans

statute this [rulemaking] subsection does not apply [] to interpretative rules .... ").
57. See supra note 31 and accompanying text.
58. See, e.g., Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 392-93 (D.C. Cir.

1973) (holding, in a pre-Vermont Yankee case that remains good law, that a notice of
proposed rulemaking should disclose the scientific data and methodology on which the
agency relied in forming its proposal).

59. See supra note 15 (noting that four currently serving justices cursorily signaled
approval of the APHA principle in a dissent in Geier v. Am. Honda Motor Co., 529 U.S.
861, 912 (2000), and that Justice Alito authored a (withdrawn) circuit court opinion that
adopted the APHA principle after extensive analysis in Caruso v. Blockbuster-Sony Music
Entm't, 174 F.3d 166, 174-77 (3d Cir. 1999), vacated by 193 F.3d 730 (3d Cir. 1999)).
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that Chevron requires that agencies be able to shift among reasonable
statutory interpretations without judicial impediment.60 It is difficult at the
same time to insist that requiring notice and comment to change regulatory
interpretations serves a vital purpose while conceding that Supreme Court
doctrine blocks taking the same approach to statutory interpretations.

In a recent opinion in which the Sixth Circuit adopted the APHA
principle, Dismas Charities, Inc. v. Department of Justice,6' the court's
effort to explain away this tension only succeeded in highlighting it:

It is true that once an agency gives a regulation an interpretation, notice
and comment will often be required before the interpretation of that
regulation can be changed. This is because once an agency has
promulgated its own regulation, a change in the interpretation of that
regulation is likely to reflect the agency's reassessment of wise policy
rather than a reassessment of what the agency itself originally meant.
The determination of wise policy-unlike legal interpretation-is the
kind of determination for which notice and comment procedures are
particularly appropriate. However, when an agency is changing its
interpretation of a statute, it is much more likely that the agency is not
trying to determine what is the wiser rule, but rather what is the rule.
Thus, in Alaska Hunters, the D.C. Circuit explained that "an agency has
less leeway in its choice of the method of changing its interpretation of
its regulations than in altering its construction of the statute" because
"'[r]ule making,' as defined in the APA, includes not only the agency's
process of formulating a rule, but also the agency's process of modifying
a rule." Agencies in contrast cannot modify a statute, and statutory
interpretation can therefore more easily be distinguished from legislative
rulemaking.

62

In this passage, the court makes two moves to defuse the tension that
arises from APHA's inapplicability to statutory interpretations. Neither
stands up to a moment's scrutiny. The first move is to suggest that
regulatory interpretation partakes of policymaking whereas statutory
interpretation is generally a genuine hunt for pre-existing legal meaning.
Chevron itself blasts this argument to pieces as its form of deference is
based on the premise that resolving true statutory ambiguity requires
policymaking.63

60. Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 585 (D.C. Cir. 1997);
supra note 26 (discussing the Supreme Court's cloudy effort to constrain agency interpretive
flexibility in United States v. Mead Corp., 533 U.S. 218 (2001), by limiting the scope of
Chevron deference).

61. 401 F.3d 666 (6th Cir. 2005).
62. Id. at 682 (citations omitted).
63. See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 863-64

(1984) (noting the policymaking dimension of statutory interpretation); see also Paralyzed
Veterans, 117 F.3d at 585 ("The resolution of ambiguities in a regulation implicates the
same sort of policy choices it does with regard to a statute, and Congress should therefore be
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The second move retreats to a formalism that is strangely at odds with
APHA's own aggressive interpretive approach. Again, in APHA, the D.C.
Circuit indicated that a definitive interpretation of a rule can take on
legislative status by becoming, in essence, a part of the rule it interprets.6 4

Where this alchemy occurs, an interpretation of a rule necessarily changes
the legislative rule it interprets. The Sixth Circuit suggests that this kind of
thing cannot happen in the context of statutory interpretation because
agencies cannot change statutes. Therefore, an agency interpretation can
never acquire legislative force by becoming part of a statute. Still, one
might think that a court willing to accept that a regulatory interpretation
can effectively acquire legislative force by becoming part of a legislative
rule also might be willing to accept that a statutory interpretation could
acquire legislative force by transmuting into a stand-alone legislative rule.
The labeling legerdemain required is not much more strained in the
statutory context than in the regulatory one.

In sum, one of APHA's deeper problems is that its concern that agencies
should use notice and comment to make abrupt changes to well-established
interpretations seems, on its face, like it should apply broadly to all agency
interpretive efforts. The D.C. Circuit's concession that the APHA principle
does not apply in the statutory context makes it that much more difficult to
maintain in the regulatory context.

III. IMAGINING ADMINISTRATIVE COMMON LAW

To make its case that APHA is "underrated," this Article had better start
coming up with something nice to say about it in a hurry. Consider the
following: APHA confronts the perennial problem of determining the
degree to which past decisions should constrain present discretion in an
administrative setting. In many contexts, mainstream administrative law
suggests that an agency can change interpretive course provided it produces
a non-arbitrary, reasoned rationale for doing so.65 APHA signifies the D.C.

thought to have delegated to agencies the authority to reconcile regulatory ambiguities.")
(citation omitted).

64. Alaska Prof'l Hunters Ass'n v. FAA (APHA), 177 F.3d 1030, 1033 (D.C. Cir.
1999).

65. Justice Scalia has explained:
[Tihe mere fact that an agency interpretation contradicts a prior agency position is
not fatal. Sudden and unexplained change, or change that does not take account of
legitimate reliance on prior interpretation, may be "arbitrary, capricious [or] an
abuse of discretion," 5 U.S.C. § 706(2)(A). But if these pitfalls are avoided,
change is not invalidating, since the whole point of Chevron is to leave the
discretion provided by the ambiguities of a statute with the implementing agency.

Smiley v. Citibank, N.A., 517 U.S. 735, 742 (1996) (citations omitted); see also Nat'l Cable
& Telecomms. Ass'n v. Brand X Internet Servs., 125 S. Ct. 2688, 2699 (2005) ("Agency
inconsistency is not a basis for declining to analyze the agency's interpretation under the
Chevron framework."); FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 186

[58:4

HeinOnline  -- 58 Admin. L. Rev. 930 2006



HUNTERS FOR ADMINISTRATIVE COMMONLAW

Circuit's sense that this level of constraint on interpretive change is
insufficient. In keeping with this view, the court declared that official
advice that the FAA Alaskan Region had given to guides for over thirty
years had hardened into "administrative common law" that the agency
could only change through notice and comment.66 The court based this
conclusion on an unpersuasive, rigid approach to the applicability of notice
and comment rulemaking requirements. Nonetheless, APHA's core
impulse that "administrative common law" principles should require
agencies to give greater weight to their past legal interpretations is valuable
and worth exploration.67

The first step of this thought experiment is to specify a provisional
understanding of the level of constraint that "administrative common law"
might impose on agency interpretive changes. The meaning and
conceptual underpinnings of "common law" in the Anglo-American legal
tradition have been evolving for 800 years or so. That said, in the present
day and for the present purpose, a central idea of the "common law" is that
precedents are a source of norms that may "bind" later adjudications. We
must use the term "binding" with care because, in the complex judiciary
that has evolved in the United States, the force of one judicial decision on a
later one varies according to the status and jurisdiction of the courts
involved.68 Still, one might fairly say that the default common law
approach to precedential force is that adjudicators should have very good
reasons for altering their own precedents. This description fits the stated
views of both Blackstone69 and the modem Supreme Court.70  Following

(2000) (Breyer, J., dissenting) (observing that the FDA's change in position regarding
whether tobacco fell within its statutory authority to regulate "does not make a significant
legal difference"); Rust v. Sullivan, 500 U.S. 173, 186-87 (1991) (approving change of
statutory construction as "the Secretary amply justified his change of interpretation with a
,reasoned analysis"'); Chevron, 467 U.S. at 863 (emphasizing that Chevron-style rationality
review applied to agency interpretive flip-flop on meaning of statutory phrase); Bowles v.
Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945) (noting that an agency's
interpretation of its own regulation "becomes of controlling weight unless it is plainly
erroneous or inconsistent with the regulation").

66. APHA, 177 F.3dat 1035.
67. Cf Strauss, supra note 6, at 841-42 (analogizing judicial and administrative

legislation-by-interpretation and suggesting, in keeping with common-law norms, that
"[a]gencies, which do and must interpret, can be held to do so interstitially, confined from
molar to molecular motions").

68. For instance, higher courts' precedents strictly bind lower courts within the same
jurisdiction. In the federal courts, by rule, the opinions of one circuit panel strictly bind later
panels within the same circuit until overruled en banc or by the Supreme Court. Courts
concede only "persuasive" force to extra-jurisdictional opinions. In other words, they will
follow an extra-jurisdictional precedent so long as they agree with it. See Richard W.
Murphy, Separation of Powers and the Horizontal Force of Precedent, 78 NOTRE DAME L.
REV. 1075, 1085-86 (2003) (distinguishing types of precedential force); Strauss, supra note
6, at 826 (explaining the "binding" power of judicial decisions on other courts and
jurisdictions).

69. 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 70 (1765)
("[P]recedents and rules must be followed, unless flatly absurd or unjust .... ).
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this approach, we might say that, when "administrative common law"
principles apply, an agency can overrule its own definitive interpretation
only if it has proven to be "unworkable or badly reasoned., 71 In short, an
agency would need to show that its "precedent" was unreasonable.

Notwithstanding Chevron's glorification of agency interpretive
flexibility, the idea that an agency's past constructions should substantially
constrain its present interpretive discretion has deep roots in administrative
law. In some older cases, courts have held that an agency's well-settled
statutory construction may only be abandoned if it is seriously flawed.72

To this post-Chevron day, courts sometimes observe that longstanding
agency interpretations are entitled to increased deference, a proposition that
implies that administrative interpretations accrete a modicum of law-like
force over time.73 And the warhorse, Skidmore, instructs courts that the
persuasiveness of an agency's statutory interpretation depends in part on
whether it is consistent with the agency's past interpretive efforts.74 The
persistence of this theme in administrative law is not surprising. The idea
that past practices constrain the present-both to limit the scope of
arbitrary official discretion and to ensure equal treatment of persons over
time-is old and powerful.

The second step of this thought experiment is to clarify where common
law constraints should apply in an administrative setting. Many agencies
possess "legislative rulemaking" authority: the power to promulgate
generally applicable rules carrying the force of law. Given the freedom of
legislatures from common law constraints, the very name "legislative
rulemaking" suggests that agency interpretations issued through this

70. See, e.g., Dickerson v. United States, 530 U.S. 428, 443 (2000) ("While stare
decisis [sic] is not an inexorable command... the doctrine carries such persuasive force that
we have always required a departure from precedent to be supported by some special
justification.") (citations and internal quotation marks omitted).

71. Payne v. Tennessee, 501 U.S. 808, 827-28 (1991) (explaining the Supreme Court's
position that stare decisis is not an "inexorable command" and that the Court will overrule
past decisions that it determines are "unworkable or badly reasoned").

72. See, e.g., United States v. Finnell, 185 U.S. 236, 244 (1902) (rejecting changed
agency statutory construction and observing "if there simply be doubt as to the soundness of
that construction... the action during many years of the department charged with the
execution of the statute should be respected, and not overruled except for cogent reasons");
United States v. Vowell, 9 U.S. 368, 372 (1810) (rejecting changed agency statutory
construction and noting that, "[i]f the question had been doubtful, the court would have
respected the uniform construction which it is understood has been given by the [agency]
upon similar questions"); see also Bates & Guild Co. v. Payne, 194 U.S. 106, 111 (1904)
(Harlan, J., dissenting) ("We had supposed it to be firmly settled that the established
practice of an Executive Department charged with the execution of a statute will be
respected and followed-especially if it has been long continued-unless such practice rests
upon a construction of the statute which is clearly and obviously wrong.").

73. See, e.g., Barnhart v. Walton, 535 U.S. 212, 220 (2002) ("And this Court will
normally accord particular deference to an agency interpretation of 'longstanding'
duration.").

74. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).
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process should not be subject to these constraints either. More to the
point, looking beyond labels, the default mode for creating a legislative rule
is notice and comment.75 Notwithstanding its imperfections, the relatively
open nature of this process arguably lends to it a kind of political
legitimacy akin to that enjoyed by the true legislative process. It thus
makes at least some sense to suppose that agency interpretations vetted by
notice and comment should enjoy sufficient "legislative" force to trump
any common law force that older agency interpretations might possess.

Of course, the vast bulk of agency interpretations are issued through
myriad non-legislative means such as formal adjudications, opinion letters,
and manuals. Stipulate that agency interpretations issued through such
means, which lack the political cover of notice and comment, should be
subject to common-law style constraints. In other words, except where an
agency is forthrightly wearing its legislative "hat," it should extend the
same sort of deference to its past interpretive efforts as the Supreme Court
purports to extend to its precedents. Thus, an agency might use a formal
adjudication to supplant an interpretation adopted in an earlier formal
adjudication, or an agency might use one opinion letter to supplant another.
But, under an "administrative common law" approach, an agency could not
justify such a change merely by demonstrating that its new interpretation is
reasonable. In addition, the agency would need a "special justification"
that explains why the precedent it seeks to overrule is unreasonable.

The third step of the thought experiment is to consider how the proposed
model would intrude on the interpretive flexibility that agencies enjoy
under current, mainstream administrative law. In one important respect,
the proposed principles would not work any change at all. Under either
regime, an agency could use notice and comment rulemaking to imprint a
new interpretation with legislative force, 76 and-under Chevron-the
interpretation would survive so long as it is reasonable.

The proposed model would reduce agency interpretive flexibility in two
especially notable respects. First, it would reduce the power of agencies to
alter their statutory interpretations via formal adjudication. Under the
current regime, interpretations produced via formal adjudication generally
warrant Chevron deference.77 Therefore, if an agency adopts a changed
statutory interpretation via formal adjudication, a court extending Chevron
deference should uphold the interpretation so long as it passes a relatively
lax rationality test.78  The proposed "administrative common law"

75. See 5 U.S.C. § 553(b) (2000).
76. See United States v. Mead Corp., 533 U.S. 218, 230 (2001) (indicating that

statutory interpretations in rules adopted through note and comment should typically receive
Chevron deference).

77. Id.
78. This point is subject to the caveat that an agency cannot use formal adjudication to
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principles would reduce agency flexibility by requiring an agency to justify
interpretive changes adopted via formal adjudication with "special
justifications."

The other especially notable change would affect agencies' discretion to
change interpretations of their regulations. As previously noted, Seminole
Rock instructs courts to defer to an agency's reasonable interpretation of its
own regulation.7 9 Much like Chevron, this strong form of deference can be
understood to grant an agency considerable discretion to shift from one
"reasonable" interpretation to another. A number of influential observers
have contended that Seminole Rock deference thus leaves agencies with too
much arbitrary power to make the law "mean" whatever they wish.80 The
D.C. Circuit responded to this concern by adopting the APHA principle,
demanding that an agency must use notice and comment to make
significant revisions to its well-settled regulatory interpretations. 81 This
Article's "administrative common law" approach lies between the extremes
of Seminole Rock and APHA. Unlike the latter, "administrative common
law" does not block agencies from using non-legislative means to change
established regulatory interpretations. Unlike the former, it demands strong
justifications for doing so.

The fourth step of the thought experiment is to ask why anyone would
think that "administrative common law" principles might be worth
adopting. On one level, the case for administrative common law is simple:
Just as in the judicial setting, precedent "promotes the evenhanded,
predictable, and consistent development of legal principles, fosters reliance
on [agency] decisions, and contributes to the actual and perceived integrity
of the [administrative] process. 8 2 Common sense suggests that these
advantages would be real. The problem is to determine their significance
as well as whether they would outweigh the disadvantages that could flow
from reducing agency interpretive flexibility.

abandon an interpretation embedded in a legislative rule because, of course, it takes a
legislative rule to change a legislative rule. See, e.g., Service v. Dulles, 354 U.S. 363, 388
(1957).

79. Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945).
80. John F. Manning, Constitutional Structure and Judicial Deference to Agency

Interpretations ofAgency Rules, 96 COLUM. L. REv. 612, 618 (1996) (suggesting that courts
apply Skidmore's weak form of deference rather than apply Seminole Rock's strong form to
agency interpretations of agency rules); Asimow & Anthony, supra note 7, at 16
(contending that judicial deference to an agency interpretation of its regulation adopted by
informal means "should consist of nothing more than respectful consideration of the agency
position").

81. Alaska Prof'l Hunters Ass'n v. FAA, 177 F.3d 1030, 1035-36 (D.C. Cir. 1999).
82. Payne v. Tennessee, 501 U.S. 808, 827 (1991) (citation omitted).
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The significance of the benefits of imposing a stricter form of stare
decisis on agencies depends in part on how frequently agencies engage in
interpretive flip-flopping as well as on the effects of these flip-flops on
regulated parties. A thorough investigation of these points would be an
enormous undertaking. That said, as a provisional matter, it is easy to find
anecdotal evidence suggesting that agency interpretive inconsistency might
be problematic. The most obvious agency to scrutinize in this regard is the
National Labor Relations Board (NLRB), an infamous flip-flopper.83 For
example, in its 2004 opinion in Brown University, the Board by a 3-2 vote
held that university graduate assistants were not "employees" with
collective bargaining rights, thus overruling the Board's unanimous 2000
opinion in New York University, which had in turn arguably overruled the
Board's 1974 opinion in Leland Stanford Junior University.14 Without
pausing in this space to try to unpack the reasoning of the various opinions
in this sequence, it is reasonable to think that reasonable minds might
disagree about whether graduate assistants should be regarded as
"employees." Adopting an "administrative common law" approach to
agency policymaking via interpretation would block an agency from
oscillating between reasonable interpretations via formal adjudication.

The most obvious objection to constraining agencies in this way is that
agencies, unlike courts, are supposed to be able to react nimbly to changed
learning, circumstances, and policies. Common-law style constraints might
prevent agencies from doing so. Like the advantages of stare decisis,
however, the magnitude of this stasis disadvantage is fundamentally
indeterminate, and it is difficult to say how great a reduction in agency
discretion would be too much. There are, in any event, plausible grounds
for concluding that the proposed "administrative common law" model
would not cross this threshold. Note that, unlike the APHA principle,
"administrative common law" does not insist that agencies use notice and
comment any time they wish to revise an interpretation significantly. 85 An

83. Consider the results of an hour or so searching the NLRB's formal adjudications
from 2004: Crown Bolt, Inc., 343 N.L.R.B. No. 86 (Nov. 29, 2004) (overruling, inter alia,
Springs Indus., 332 N.L.R.B. 40 (2000)); H.S. Care L.L.C., 343 N.L.R.B. No. 76 (Nov. 19,
2004) (overruling M.B. Sturgis, Inc., 331 N.L.R.B. 1298 (2000), which overruled Lee Hosp.,
300 N.L.R.B. 947 (1990)); Brown Univ., 342 N.L.R.B. No. 42 (July 13, 2004) (overruling
N.Y. Univ., 332 N.L.R.B. 1205 (2000), which arguably overruled Leland Stanford Junior
Univ., 214 N.L.R.B. 621 (1974)); IBM Corp., 341 N.L.R.B. No. 148 (June 9, 2004)
(overruling Epilepsy Found., 331 N.L.R.B. 676 (2000), which overruled E.I. DuPont & Co.,
289 N.L.R.B. 627 (1988), which, in light of a judicial opinion, modified Sears, Roebuck
& Co., 274 N.L.R.B. 230 (1985), which had overruled Materials Research Corp., 262
N.L.R.B. 1010 (1982)).

84. Brown Univ., 342 N.L.R.B. No. 42 (July 13, 2004) (overruling MY Univ., 332
N.L.R.B. 1205 (2000), which arguably overruled Leland Stanford Junior Univ., 214
N.L.R.B. 621 (1974)).

85. APHA, 177 F.3d at 1035-36.
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agency can use non-legislative means provided it has a strong enough
reason to do so. This standard would leave reviewing courts with the task
of deciding what sorts of rationales amount to "special justifications" for
change-a power that many might understandably find objectionable. Still,
it seems likely that a court would, as a practical matter, allow an agency
sufficient slack to change course wherever doing so would serve some
urgent public interest-such as protecting public safety.86 Ironically, this
conclusion suggests that the FAA's effort in APHA to use non-legislative
means to impose "commercial operator" regulations on Alaskan guides
might well have survived nuanced scrutiny under "true" administrative
common law principles as the agency's Notice to Operators declaring this
change focused heavily on safety concerns. 87

Generally speaking, interpretive changes driven by shifting political
sentiments rather than more objective technocratic concerns should have a
tougher time overcoming a moderate form of stare decisis that permits
overruling only where an interpretation has proven to be "unworkable or
badly reasoned., 88 For instance, on this view, if we take as given that the
Board's New York University holding in 2000 that graduate assistants can
be "employees" fell within the interpretive space where reasonable minds
might disagree and had not caused plainly identifiable ill effects in practice,
then the Board should not have overruled it in 2004's Brown University.
Brown University, like so many flip-flops, occurred after a change in
administration.

At this point, one might object that impeding politically motivated
change is inconsistent with Chevron's teaching that agencies are better
interpreters than courts precisely because agencies are politically
accountable, which suggests that interpretation should veer with the
political winds.89  The significance and virtues of agency political
accountability are easy to overstate, however, given that only the tiniest
sliver of agency actions has any political saliency whatsoever among the
general populace. For perspective, how many people voted for George W.
Bush based on his expected picks for the NLRB?

86. Also, in such a circumstance an agency likely would be able to use rulemaking
cheaply and quickly to trump its old interpretation by invoking the good-cause exemption to
notice and comment. See 5 U.S.C. § 553(b)(B) (2000).

87. Compliance with Parts 119, 121 and 135 by Alaskan Hunt and Fish Guides Who
Transport Persons by Air for Compensation or Hire, 63 Fed. Reg. 4, 5 (Jan. 2, 1998) (citing
FAA and National Transportation Safety Board studies expressing safety concerns regarding
lax regulation of Alaskan guide pilots and discussing irrationality of regulatory
interpretation that excluded guide pilots from "commercial operator" requirements).

88. Payne v. Tennessee, 501 U.S. 808, 827 (1991).
89. Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 863-64

(1984).
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Also, note that imposing common-law constraints on an agency's non-
legislative interpretive efforts would not block the agency from using
whatever legislative rulemaking authority it might possess to exchange one
plausible interpretation for another to fit a changing political agenda. Thus,
common-law constraints might tend to shunt politically motivated changes
toward notice and comment, the procedural vehicle most amenable to
broad-based participation by interested parties. For example, under this
regime, the NLRB still could change course with regard to whether
graduate assistants are "employees," but it would need to dust off its
seldom-used rulemaking power to do so. Prima facie, one might think it a
good thing to encourage the use of a politically open means to make
political changes.90

Of course, any suggestion that agencies increase their use of notice and
comment rulemaking should advert to the problem that this process can be
lengthy and expensive. As with all of the pros and cons discussed thus far,
there is some degree of indeterminate force to this objection. Still,
provided an ideologically or politically motivated change is important
enough to an administration, it likely will be able to marshal the energy
needed to endure the notice and comment process.9' Nor is it obvious that
politically motivated change should be cheap.92 Perhaps, given the rule-of-
law value of consistency, agencies should make only those interpretive
shifts that are politically urgent enough to attract the focus needed for
notice and comment, or urgent enough to provide a "special justification"
for overruling agency precedent.

CONCLUSION

In APHA, the D.C. Circuit held that an agency must use notice and
comment to abandon an interpretation of its own regulation. The court's
motivation seems to have been a concern that, absent this procedural

90. Shunting interpretive changes toward rulemaking raises the specter ofNLRB v. Bell
Aerospace Co., 416 U.S. 267, 295 (1974), in which the Supreme Court rejected a rigid
requirement that the Board use rulemaking to alter a longstanding policy developed via
adjudication. The proposed "administrative common law" model plausibly falls outside the
rule of Bell Aerospace, however, as it does not categorically block interpretive change via
adjudication. Instead, it merely requires an agency to give a stronger justification for
interpretive change where it declines to spend the energy required for notice and comment
and forgoes the scrutiny attendant to it.

91. In this regard it also may bear noting that much of the "ossification" of rulemaking
in recent years has been the result of executive orders. See, e.g., Exec. Order No. 12,866, 58
Fed. Reg. 51,735 (1993), as amended by Exec. Order No. 13,258, 67 Fed. Reg. 9385 (2002)
(imposing analytical requirements on agency rulemaking, notably including cost-benefit
analysis). If administrations are given greater incentives to push rules through notice and
comment, they also will have at least some incentive to reduce executive-imposed
ossification of that process.

92. The Constitution, of course, makes true legislative change extraordinarily expensive
by requiring bicameralism and presentment. See U.S. CONST. art. I, § 7.
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control, agencies would enjoy excessive discretion to govern by shifting at
will among plausible regulatory interpretations. The court's key analytical
move depended on a strained reading of the APA's rulemaking provisions.
Though administrative law scholars have subjected the APHA principle to
heavy criticism, it is nonetheless firmly embedded in D.C. Circuit case law
and has spread to several other circuits.

Notwithstanding its flaws, APHA is "underrated" insofar as its
invocation of the idea of "administrative common law" suggests an
underappreciated yet illuminating way to think about agency interpretive
discretion. The "administrative common law" model sketched above
would permit an agency to use non-legislative means to overrule its own
statutory or regulatory interpretation only if it has proven to be
"unworkable or badly reasoned." Adopting this approach might enhance
agency interpretive consistency while at the same time preserving agency
discretion to quickly and cheaply change course where there is a significant
need to do so. The model would also tend to shunt politically motivated
efforts to shift from one reasonable interpretation to another towards notice
and comment rulemaking, the agency procedure that seems best suited for
effecting political change.
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