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I. INTRODUCTION

Until recently, units of federal, state, and local government were
not subject under federal law to liability for damages for unconstitu-
tional activities. Although 42 U.S.C. 5 1983 (1976)1 established a
damages remedy for unconstitutional conduct, the statute was con-
strued in Monroe v. Pape to be inapplicable to municipalities. Since
municipalities were not subject to liability, a fortiori the states
were immune.' The United States received comparable protection

1. Until 1979 S 1983 provided:
Every person who, under color of any statute, ordinance, regula-

tion, custom, or usage, of any State or Territory, subjects, or causes to
be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper pro-
ceeding for redress.

42 U.S.C. S 1983 (1976) (amended 1979). The statute was amended in 1979 to sub-
ject persons to liability who act under the color of the laws of the District of
Columbia. Act of Dec. 29, 1979, Pub. L. No. 96-170, 93 Stat. 1284 (codified at 42
U.S.C. S 1983 (Supp. III 1979)). See H.R. REP. No. 548, 96th Cong., 1st Sess. (1979),
reprinted in 1979 U.S. CODE CONG. & AD. NEWS 2609. This recent amendment does
not change the liability of persons who act under color of state law.

Section 1983 was enacted by the Radical Republicans after the Civil War.
See generally Developments in the Law-Section 1983 and Federalism, 90 HARV.
L. REV. 1133, 1137-67 (1977). Although the statute lay dormant for many years, it
has spawned so much litigation in the last 20 years that most commentators feel
obliged to note the vast extent of the litigation. See, e.g., Casto, Barr v. Matteo
and the Problem of Coequal Protection for State and Federal Officers, 13 TULSA
L.J. 195, 198 n.5 (1977) [hereinafter cited as Casto, Barr v. Matteo].

2. 365 U.S. 167 (1961).
3. See Fitzpatrick v. Bitzer, 427 U.S. 445, 452 (1976); Hutto v. Finney, 437

U.S. 678, 701-02 (1978) (Brennan, J., concurring); accord Cheramie v. Tucker, 493
F.2d 586, 587-88 (5th Cir.), cert. denied, 419 U.S. 868 (1974); United States ex rel.
Gittlemacker v. County of Philadelphia, 413 F.2d 84, 86 n.2 (3d Cir. 1969), cert.
denied, 396 U.S. 1046 (1970); Williford v. California, 352 F.2d 474, 476 (9th Cir. 1965).

1982] 203
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TENNESSEE LAW REVIEW

because of its sovereign immunity, 4 and the waiver of sovereign-
immunity embodied in the Federal Tort Claims Act- is written in
terms of common-law torts rather than unconstitutional activities.'

The general rule of governmental immunity began to crack in
1971 when the Supreme Court in Bivens v. Six Unknown Named
Agents7 inferred a damages remedy against federal officers alleg-
ed to have violated the fourth amendment. Innovative attorneys
soon perceived the possibility of surmounting the inapplicability
of section 1983 to municipalities by suing directly under the United
States Constitution. In Monell v. Department of Social Services8 the
Supreme Court avoided the constitutional issue by overruling
Monroe v. Pape and subjecting municipalities to suit under section
1983.2

The Bivens decision also had an impact upon the liability of
the United States. During the 1960's individual federal officials
generally were accorded absolute immunity when sued for dam-
ages."0 In addition to creating a new damages remedy, the Bivens

4. For example, in a concurring opinion in Bivens v. Six Unknown Nam-
ed Agents, 403 U.S. 388 (1971), Justice Harlan wrote, "However desirable a direct
remedy against the Government might be as a substitute for individual official
liability, the sovereign still remains immune to suit." Id. at 410 (Harlan, J., con-
curring); accord Gregory v. Mitchell, 634 F.2d 199, 203 (5th Cir. 1981); Jaffee v.
United States, 592 F.2d 712, 717 (3d Cir. 1979); Norton v. United States, 581 F.2d
390, 393 (4th Cir.), cert. denied, 439 U.S. 1003 (1978); De Lao v. Califano, 560 F.2d
1384, 1391 (9th Cir. 1977); see also Larson v. Domestic & Foreign Commerce Corp.,
337 U.S. 682, 691 n.11 (1949).

5. Legislative Reorganization Act of 1946, ch. 753, SS 401-424, 60 Stat.
812, 842-47 (Federal Tort Claims Act) (codified in scattered sections of 28 U.S.C.)
[hereinafter cited as FTCA].

6. Thus, the United States is subject to liability for unconstitutional ac-
tivities to the extent that the activities coincidentally give rise to an action allowed
by the Federal Tort Claims Act. See, e.g., Birnbaum v. United States, 588 F.2d
319, 327-28 (2d Cir. 1978).

7. 403 U.S. 388 (1971).
8. 436 U.S. 658 (1978).
9. Id. at 690, 701. The Court previously had avoided the issue in Mt.

Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 278-79 (1977), on
the ground that municipal liability directly under the Constitution was raised
for the first time on appeal. See also City of Kenosha v. Bruno, 412- U.S. 507,
516 (1973) (Brennan, J., concurring). In Monell Justice Powell suggested, "Rather
than constitutionalize a cause of action against local government that Congress
intended to create in 1871, the better course is to confess error and set the record
straight, as the Court does today." 436 U.S. at 713 (Powell, J., concurring) (foot-
note omitted); see also Cale v. City of Covington, 586 F.2d 311, 317-18 (4th Cir. 1978).

10. See generally Casto, Barr v. Matteo, supra note 1, at 208-09. The develop-
ment of the general rule of absolute immunity for federal officers is discussed
in Casto, Innovations in the Defense of Official Immunity Under Section 1983, 47
TENN. L. REV. 47 (1979) [hereinafter cited as Casto, Innovations]. Whether this
general absolute immunity extended to unconstitutional activities was unclear.

204 [Vol. 49
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1982] GOVERNMENT LIABILITY 205

Court strongly implied that federal executive officers' absolute im-
munity does not extend to constitutional torts." Subsequently, the
Federal Tort Claims Act was amended to provide a nonexclusive
remedy for tortious law enforcement activities.2 Sponsors described
the amendment as a response to the Collinsville Raid,'3 but the
amendment also probably was supported by members of Congress
who wanted to provide federal law enforcement officers with some
relief from Bivens suits."

After Bivens, three more Supreme Court decisions clarified or
expanded the scope of federal officers' liability for constitutional
torts. In Butz v. Economou the Court held what it had implied
in Bivens: Federal officers sued for constitutional torts are entitled
generally to a qualified immunity, not an absolute immunity. In
Davis v. Passman6 the Court held for the first time that the Bivens

In Hughes v. Johnson, 305 F.2d 67, 69-70 (9th Cir. 1962), the Ninth Circuit sug-
gested that absolute immunity would not extend to unauthorized searches and
seizures. In Norton v. McShane, 332 F.2d 855, 861-62 (5th Cir. 1964), cert. denied,
380 U.S. 981 (1965), the Fifth Circuit extended absolute immunity to federal mar-
shalls who allegedly arrested and beat individuals without probable cause. When
the issue finally reached the Supreme Court, the Justices split 5-4 and decided
that absolute immunity generally would not protect the unconstitutional actions
of federal executive officers. Butz v. Economou, 438 U.S. 478 (1978); see also Kiss-
inger v. Halperin, 101 S. Ct. 3132 (1981) (Court equally divided on issue of
immunity).

11. See 403 U.S. at 410-11 (Harlan, J., concurring). On remand the Bivens
defendants were accorded only a qualified immunity. Bivens v. Six Unknown Nam-
ed Agents, 456 F.2d 1339 (2d Cir. 1972).

12. Act of Mar. 16, 1974, Pub. L. No. 93-253, S 2, 88 Stat. 50, 50 (amending
28 U.S.C. S 2680(h) (1970)). See generally Boger, Gitenstein & Verkuil, The Federal
Tort Claims Act Intentional Torts Amendment: An Interpretative Analysis, 54 N.C.L.
REV. 497 (1976) [hereinaftet cited as Boger].

13. See, e.g., 120 CONG. REC. 5285-86 (1974) (remarks of Rep. Holifield); see
also S. REP. No. 588, 93d Cong., 1st Sess. 2-3 (1973), reprinted in 1974 U.S. CODE
CONG. & AD. NEWS 2789, 2790. The Collinsville Raid was a depressingly familiar
example of law enforcement activities. As in Monroe and Bivens, police officers
apparently terrorized innocent families during a night-time raid. See Boger, supra
note 12, at 500-05.

14. See Butz v. Economou, 438 U.S. 478, 505 n.31 (1978). Since the new
remedy against the United States was not exclusive, law enforcement officers
technically remained subject to suit. Nevertheless, Congress understood that in-
dividual officers typically were judgment-proof. S. REP. No. 588, 93d Cong., 1st
Sess. 3 (1973), reprinted in 1974 U.S. CODE CONG. & AD. NEWS 2789, 2790. Accord-
ingly, the superior financial resources of the government made the tort claims
remedy more attractive than a suit against an individual officer. See Birnbaum
v. United States, 588 F.2d 319, 333 (2d Cir. 1978). A judgment in a suit against
the United States is a complete bar to any action against the individual officer.
28 U.S.C S 2676 (1976).

15. 438 U.S. 478 (1978).
16. 442 U.S. 228 (1979).
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rationale is applicable to provisions of the Constitution other than
the fourth amendment. Then, in Carlson v. Green7 federal officers
argued that a Bivens action against them was unnecessary because
of the availability of relief against the United States under the
Federal Tort Claims Act. The Court rejected this proposition and
evinced a generally liberal attitude 8 toward the inference of a
damages remedy for violations of the Constitution.

A. The Case of the Illegal Strip Search

In the wakes of Bivens and Monell the federal law of govern-
mental liability for unconstitutional conduct is in disarray. Depend-
ing upon whether a local, state, or federal government is sued,
there are under federal law at least three different approaches
to liability. Disparate treatment of the same issue by the federal
government and the various states may be acceptable, even desir-
able, "'9 but inconsistent treatment of an issue by a single sovereign
is not so easily countenanced.

The present inconsistencies in federal law can be illustrated
by a simple hypothetical case involving the strip searches of three
motorists. Assume that the searches are quite consistent with well-
established but unconstitutional custom.' Assume further that the
three searches are conducted respectively by a member of a sher-
iff's patrol, a state highway patrol, and the federal border patrol.

Federal law provides the victim in each case with a cause of
action against the individual officer," but the officer in each case
is entitled to a qualified immunity defense.' If each officer acted

17. 446 U.S. 14 (1980).
18. The Court indicated that a federal damages remedy for violations of

the Constitution is the general rule and is available absent "'special factors
counselling hesitation in the absence of affirmative action by Congress.' " Id. at
19 (quoting Bivens v. Six Unknown Named Agents, 403 U.S. at 396, quoted in
Davis v. Passman, 442 U.S. at 245).

19. "[A] single courageous State may, if its citizens choose, serve as a
laboratory." New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis,
J., dissenting); see also Monroe v. Pape, 365 U.S. 167, 242-43 (1961) (Frankfurter,
J., dissenting).

20. See, e.g., Logan v. Shealy, 50 U.S.L.W. 2227 (4th Cir.), mandate stayed
sub nom. Clements v. Logan, 102 S. Ct. 284 (Rehnquist, Circuit Justice, 1981).
Tinetti v. Wittke, 479 F. Supp. 486 (E.D. Wis. 1979), affd per curiam, 620 F.2d
160 (7th Cir. 1980).

21. The county and state officers are subject to suit under S 1983. The
remedy against the federal officer arises directly under the Constitution. Bivens
v. Six Unknown Named Agents, 403 U.S. 388 (1971); accord Carlson v. Green,
446 U.S. 14 (1980); see also Davis v. Passman, 442 U.S. 228 (1979).

22. Federal law rightly provides the same degree of immunity to state

206 [Vol. 49

HeinOnline  -- 49 Tenn. L. Rev. 206 1981-1982



GOVERNMENT LIABILITY

in good faith and reasonably relied upon well-established custom,
he or she probably would escape liability' and in any event probably
would be judgment-proof." The victims' only judicial alternative
would be to join the officers' employers as defendants. Under
federal law, this tactic would meet with astonishingly mixed success.

The local entity would be subject to liability under section 1983,1
regardless of the good faith of its officers or the reasonableness
of the custom.28 The Supreme Court has indicated, however, that
the state would not be subject to liability under section 1983 even

officers and their federal counterparts. Butz v. Economou, 438 U.S. 478 (1978);
Casto, Barr v. Matteo, supra note 1. The qualified immunity of state law enforce-
ment officers was established in Pierson v. Ray, 386 U.S. 547 (1967). See also Pro-
cunier v. Navarette, 434 U.S. 555 (1978); Scheuer v. Rhodes, 416 U.S. 232 (1974);
Monroe v. Pape, 365 U.S. 167 (1961). The same immunity has been applied in
cases involving unconstitutional conduct by federal law enforcement officers. See,
e.g., Bivens v. Six Unknown Named Agents, 456 F.2d 1339 (2d Cir. 1972) (on
remand).

23. See Casto, Innovations, supra note 10, at 97 n.248; see also Sala v. County
of Suffolk, 604 F.2d 207 (2d Cir. 1979), vacated on other grounds, 446 U.S. 903 (1980).

24. Courts, Congress, and commentators have recognized that government
officers are likely to be judgment-proof. Dean v. Gladney, 621 F.2d 1331, 1337
n.15 (5th Cir. 1980), cert. denied, 450 U.S. 983 (1981); Sami v. United States, 617
F.2d 755, 772 n.30 (D.C. Cir. 1979); Turpin v. Mailet, 579 F.2d 152, 165 (2d Cir.)
(en banc), vacated and remanded sub nom. City of West Haven v. Turpin, 439 U.S.
974 (case remanded for further consideration in light of Monell), cert. denied, 439
U.S. 988 (1978), on remand sub nom. Turpin v. Mailet, 591 F.2d 426 (2d Cir. 1979)
(en banc) (remanded to district court to permit plaintiff to proceed under S 1983;
on remand district court awarded damages under S 1983), rev'd, 619 F.2d 196
(2d Cir.) (finding that officers' actions did not result from the official policy of
the municipality), cert. denied, 449 U.S. 1016 (1980); Lankford v. Gelston, 364 F.2d
197, 202 (4th Cir. 1966); Donoghue v. Behler, 429 F. Supp. 403, 406 (D.N.J. 1977);
125 CONG. REC. S2919 (daily ed. Mar. 15, 1979) (remarks of Sen. Kennedy); S. REP.

No. 588, 93d Cong., 1st Sess. 3 (1973), reprinted in 1974 U.S. CODE CONG. & AD.
NEws 2789, 2790 (law enforcement activities amendment to FTCA); Foote, Tort
Remedies for Police Violations of Individual Rights, 39 MINN. L. REV. 493, 499-501
(1955); Kates & Kouba, Liability of Public Entities Under Section 1983 of the Civil
Rights Act, 45 S. CAL. L. REV. 131, 136-37 (1972); Comment, Vicarious Liability
Under Section 1983, 6 IND. L. REV. 509, 510 (1973). See generally Owen v. City of
Independence, 445 U.S. 622, 652 n.36 (1980); California v. Minjares, 443 U.S. 916,
922 (1979) (Rehnquist, J., dissenting); Dellums v. Powell, 566 F.2d 217, 225 (D.C.
Cir. 1977); Federal Tort Claims Amendments: Hearings on H.R. 10439 Before the
Subcomm. on Claims and Governmental Relations of the House Comm. on the
Judiciary, 93d Cong., 2d Sess. 19 (1974) (remarks of Rep. Danielson) [hereinafter
cited as House Hearings on H.R. 10439]; R. SPURRIER, To PRESERVE THESE RIGHTS
26-27 (1977).

25. Owen v. City of Independence, 445 U.S. 622 (1980); Monell v. Depart-
ment of Social Servs., 436 U.S. 658 (1978); accord Thompson v. Village of Evergreen
Park, 503 F. Supp. 251 (N.D. Ill. 1980).

26. 445 U.S. 622 (1980).

19821
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after Monell.7 Although the United States would be subject to
liability under the Federal Tort Claims Act,"8 the plaintiffs cause
of action would be governed by the vagaries of state tort law.29
Furthermore, at least one court of appeals has held that the federal
government can plead its officers' qualified immunity2

B. Congressional Action

After Bivens, a number of bills were introduced in Congress
to waive the United States' sovereign immunity and to provide
an exclusive remedy against the federal government. In 1973 one
such bill was introduced at the request of the Republican Admin-
istration, 1 but a more limited law enforcement bill was enacted. 2

The Supreme Court's decisions in Butz, Davis, and Carlson33 have

27. Quern v. Jordan, 440 U.S. 332 (1979); see also Alabama v. Pugh, 438
U.S. 781 (1978) (per curiam); Hutto v. Finney, 437 U.S. 678 (1978); Edelman v.
Jordan, 415 U.S. 651 (1974).

28. 28 U.S.C. S 2680(h) (1976). This is the provision dealing with federal
law enforcement activities. See notes 12-14 supra and accompanying text. Con-
gress has not yet enacted a general waiver of sovereign immunity for unconstitu-
tional activities.

29. 28 U.S.C. S 1346(b) (1976).
30. Norton v. United States, 581 F.2d 390 (4th Cir.), cert. denied, 439 U.S.

1003 (1978). But see Picariello v. Fenton, 491 F. Supp. 1026 (M.D. Pa. 1980); Crain
v. Krehbiel, 443 F. Supp. 202 (N.D. Cal. 1977) (relying upon the lower court deci-
sion that was reversed in Norton). The Fourth Circuit's decision in Norton is in-
consistent with portions of Owen, in which the Supreme Court indicated as a
matter of policy that municipalities sued under S 1983 should not receive the
same immunities that are accorded to individual officials. Owen v. City of Inde-
pendence, 445 U.S. at 649-57. The conflict between Norton and Owen could be
explained by the statutes involved. Owen involved § 1983, a statute creating " 'a
species of tort liability that on its face admits of no immunities.' "Id. at 635 (quoting
Imbler v. Pachtman, 424 U.S. 409, 417 (1976)). Section 1983 commands that "[ejvery
person . . . shall be liable." 42 U.S.C. S 1983 (1976) (amended 1979); see note 1
supra. In contrast, the Federal Tort Claims Act is not written in such absolute
and unqualified language.

31. H.R. 10439, 93d Cong., 1st Sess., House Hearings on H.R. 10439, supra
note 24, at 2-6. See generally House Hearings on H.R. 10439, supra note 24. The
bill was introduced in the Senate as S. 2558, 93d Cong., 1st Sess., 119 CONG. REC.
33,494-95 (1973). See generally id. (introductory remarks of Sen. Hruska).

The Administration proposal apparently was a direct response to the Bivens
decision and to "no-knock" raids by federal law enforcement officers. Boger, supra
note 12, at 510. In support of the bill, Acting Assistant Attorney General Jaffe
testified, "The continued exposure of individual law enforcement officers to legal
process and possibly to personal money judgments has a damaging effect on the
morale and effective work habits of Government employees." House Hearings on
H.R. 10439, supra note 24, at 15.

32. See notes 12-14 supra and accompanying text.
33. See notes 15-18 supra and accompanying text.

HeinOnline  -- 49 Tenn. L. Rev. 208 1981-1982



GOVERNMENT LIABILITY

given more impetus to the original post-Bivens idea of exclusive
governmental liability for constitutional torts. In the Ninety-Fifth'
and Ninety-Sixth" Congresses, bills to create exclusive governmen-
tal liability were again submitted-this time at the request of the
Democratic Administration. Although these proposals never emer-
ged from committee, the bill introduced in the Ninety-Sixth Con-
gress was resubmitted as H.R. 24 immediately after the current
session of Congress was convened, 3 and eventual passage of an
exclusive liability amendment to the Federal Tort Claims Act is
likely.

Because the notion of substituting governmental for individual
liability has been advocated actively by both Republican" and Demo-
cratic' administrations and because the idea also is supported in
principle by respected scholars,39 H.R. 24 is worth considering in
some detail. First, we will review the current tort liability of the
United States and its officers. 40 Then we will consider H.R. 24, in-
cluding the concept of constitutional torts and the bill's different
treatment of ordinary and constitutional torts,"1 the scope of the
United States' liability under the bill,' provisions for administra-

34. S. 2117, 95th Cong., 1st Sess., Amendments to the Federal Tort Claims
Act: Joint Hearing on S. 2117 Before the Subcomm. on Citizens and Shareholders
Rights and Remedies and the Subcomm. on Administrative Practice and Procedure
of the Senate Comm. on the Judiciary, 95th Cong., 2d Sess. 39-47 (1978) [hereinafter
cited as Senate Hearing on S. 2117]. See generally Senate Hearing on S. 2117,
supra. An exclusive liability bill had been submitted to the Ninety-Fourth Con-
gress without the Administration's endorsement. H.R. 387, 94th Cong., 1st Sess.
(1975). No hearings were held on this bill.

35. H.R. 2659, 96th Cong., 1st Sess., Amendment of the Federal Tort Claims
Act: Hearings on H.R. 2659 Before the Subcomm. on Administrative Law and Govern-
mental Relations of the House Comm. on the Judiciary, 96th Cong., 1st Sess. (1979)
[hereinafter cited as House Hearings on H.R. 2659]; see also Dolan, Constitutional
Torts and the Federal Tort Claims Act, 14 U. RICH. L. REV. 281 (1980). See general-
ly House Hearings on H.R. 2659, supra. The bill was introduced in the Senate
as S. 695, 96th Cong., 1st Sess., 125 CONG. REC. S2920-23 (daily ed. Mar. 15, 1979).
See generally id. (introductory remarks of Sen. Kennedy).

36. H.R. 24, 97th Cong., 1st Sess. (1981), reprinted in Appendix to this Ar-
ticle. In addition, Representative Chappell introduced H.R. 1696, 97th Cong., 1st
Sess. (1981), which also creates an exclusive remedy against the United States,
but contains other provisions different from those of H.R. 24. The Chappell bill
probably will die in committee.

37. See note 31 supra abd accompanying text.
38. See notes 34-35 supra and accompanying text.
39. See, e.g., K. DAVIS, ADMINISTRATIVE LAW TEXT S 26.06, at 492-93 (3d ed.

1972); Bermann, Integrating Governmental and Officer Tort Liability, 77 COLUM.
L. REV. 1175, 1194-1203 (1977). Professor Bermann testified in favor of H.R. 2659.
House Hearings on H.R. 2659, supra note 35, at 119-36.

40. See notes 46-104 infra and accompanying text.
41. See notes 186-254 infra and accompanying text.
42. See notes 149-70 infra and accompanying text.

20919821
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tive disciplinary proceedings," and the constitutionality of the enact-
ment of the bill." Finally, because liability of state and local govern-
ments and officials under section 1983 should be reconsidered if
H.R. 24 or a similar bill is enacted, some ideas for harmonizing
H.R. 24 and section 1983 will be suggested." A detailed analysis
of section 1983, including proposals for amending that statute,
however, is beyond the scope of this Article.

II. SUITS AGAINST THE UNITED STATES AND ITS OFFICERS

Since the earliest days of our republic, victims of unlawful
governmental activities have turned to tort law for relief."6 Since
the national government generally was protected by the doctrine
of sovereign immunity, claims against individual federal officers
were for a long time the rule.'7 Only in the present century has
the United States generally subjected itself to tort liability by waiv-
ing its sovereign immunity."

A. Direct Individual Liability

In the case of unconstitutional conduct or any other unlawful
conduct, a tort action against individual officers serves three pur-
poses. The victim receives compensation, future misconduct is deter-
red, and the errant officer is held accountable for his or her actions.'9

43. See notes 171-85 infra and accompanying text.
44. See notes 255-364 infra and accompanying text.
45. See notes 456-503 infra and accompanying text.
46. See, e.g., Little v. Barreme (The Flying Fish), 1 U.S. 465, 2 Cranch 170

(1804); Murray v. Schooner Charming Betsy, 1 U.S. 450, 2 Cranch 64 (1804); Shat-
tuck v. Maley, 21 F. Cas. 1181 (C.C.D. Pa. 1805) (No. 12,714), affd, 7 U.S. 642,
3 Cranch 458 (1806); see also Marbury v. Madison, 1 U.S. 368, 378-80, 1 Cranch
137, 164-65 (1803).

47. See, e.g., Little v. Barreme (The Flying Fish), 1 U.S. 465, 2 Cranch 170
(1804); Murray v. Schooner Charming Betsy, 1 U.S. 450, 2 Cranch 64 (1804); Shat-
tuck v. Maley, 21 F. Cas. 1181 (C.C.D. Pa. 1805) (No. 12,714), affd, 7 U.S. 642,
3 Cranch 458 (1806); see also Moore Ice Cream Co. v. Rose, 289 U.S. 373, 382-83
(1933).

48. The Federal Tort Claims Act was enacted in 1946. Legislative
Reorganization Act of 1946, ch. 753, SS 401-424, 60 Stat. 812, 842-47 (Federal Tort
Claims Act) (codified in scattered sections of 28 U.S.C. ). Before 1946 the United
States had waived sovereign immunity against tort liability for only a few closely
defined activities. See 1 L. JAYSON, HANDLING FEDERAL TORT CLAIMS: AD.
MINISTRATIVE AND JUDICIAL REMEDIES S 55 (1981).

49. The purposes of compensation and deterrence are generally recogniz-
ed. Carlson v. Green, 446 U.S. 14, 20-22 (1980); Owen v. City of Independence,
445 U.S. 622, 651-53 (1980); Butz v. Economou, 438 U.S. 478, 505 (1978); Sami v.
United States, 617 F.2d 755, 771-72 (D.C. Cir. 1979); see also RESTATEMENT (SE-

COND) OF TORTS S 901, Comments a & c (1979).

HeinOnline  -- 49 Tenn. L. Rev. 210 1981-1982



GOVERNMENT LIABILITY

1. Compensation, Deterrence, and Accountability

No one would object to the general proposition that a person
who has suffered damages caused by unconstitutional conduct
should receive compensation. Of course, the desirability of com-
pensation in an appropriate case may be eclipsed by other consi-
derations, such as the desirability of official immunity." Personal
tort liability also is perceived as deterring official misconduct' on
the assumption that malevolent officials bent upon violating the
Constitution may think twice before subjecting themselves to liabil-
ity. There is more rhetoric than reason to this deterrence rationale.
The deterrence rationale is premised upon the notion that officials
who "vent [their] spleen '"" on innocent persons are the spawn of
a Holmesean badman and a Benthamite mother. Having carefully
weighed the probability of criminal and disciplinary sanctions, an
official shrewdly decides to violate the Constitution. When the pro-
spect of civil liability is added to the scales, however, the scales
tip in favor of lawful behavior, and the official decides not to violate
the Constitution. Because government officials, like all human be-
ings, are more complex than this model assumes, they do not always
act in this manner. Although the deterrence rationale should not
be dismissed as a mere makeweight, it should be given only as
much weight as its limited underlying assumptions deserve.

Personal liability also assures that officials are accountable for
their conduct. Persons whose rights have been violated may de-
mand retribution: wrongdoing merits punishment. Perhaps retribu-
tion is better attained through criminal or administrative disci-
plinary proceedings than through a civil tort action, but criminal
and disciplinary proceedings cannot be invoked by private citizens
without the cooperation of public prosecutors or agency chiefs, who
may be perceived as unduly sympathetic to their fellow public offi-
cials.' Allowing aggrieved individuals to seek revenge through civil
judicial proceedings is better than relegating them to purely private
and perhaps illegal remedies. Retribution, however, is not the only
reason for ensuring accountability of individual officers. Subject-
ing officials to personal liability for their misconduct also assures

50. See generally Casto, Innovations, supra note 10.
51. See, e.g., Carlson v. Green, 446 U.S. 14, 21 (1980); see also W. PROSSER,

HANDBOOK OF THE LAW OF TORTS S 132, at 992 (4th ed. 1971).
52. Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949) (Hand, J.).
53. See Casto, Innovations, supra note 10, at 79 n.157; Project, Suing the

Police in Federal Court, 88 YALE L.J. 781, 782 n.4 (1979); see also Senate Hearing
on S. 2117, supra note 34, at 21-22 (remarks of Sen. Metzenbaum). There were
five criminal prosecutions in ten years against federal officers for constitutional
violations. Id. at 20-21 (citing Department of Justice statistics).
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the public that government officers are not above the law and can
be held accountable in court for their misconduct.' After the spec-
tacles of official lawlessness in recent years, the value of promoting
a general positive feeling that officials are subject to the law can-
not be dismissed.5

2. Official Immunity

At odds with the three purposes of direct individual liability
is the quest for fearless and effective government. Historically,
government officials who violated the Constitution or other laws
acted at their peril and were subject to personal liability regardless
of their good faith or the reasonableness of their actions. Like
private citizens, they were subject to liability for their unlawful
conduct .5 This harsh rule of liability provided some compensation
for victims, deterred official misconduct, and assured official ac-
countability with a vengeance, but it was perceived to result in
timid, ineffectual government. 7 In addition, personal liability
without regard to an individual's good faith or the reasonableness
of his or her actions seems unjust when applied to officers obligated
to exercise discretion. 8 With these considerations in mind, the
Supreme Court expanded some exceptions and apparent exceptions
to the historical rule of liability into a system of qualified and ab-
solute immunities to protect public officers from liability for un-
constitutional conduct. 9

Absolute immunity prevents official conduct within the outer
perimeter of the actor's official duties from forming the basis of
personal civil liability. The actions of legislators' and officials who

54. "[A] democracy is effective only if the people have faith in those who
govern, and that faith is bound to be shattered when high officials and their ap-
pointees engage in activities which arouse suspicions of malfeasance and corrup-
tion." United States v. Mississippi Valley Generating Co., 364 U.S. 520, 562 (1961).

55. See, e.g., Senate Hearing on S. 2117, supra note 34, at 13-14 (remarks
of Sen. Metzenbaum).

56. This history is developed in Casto, Innovations, supra note 10, at 61-70.
57. The leading exposition is Judge Hand's opinion in Gregoire v. Biddle,

177 F.2d 579, 581 (2d Cir. 1949), cert. denied, 339 U.S. 949 (1950), quoted in Ferri
v. Ackerman, 444 U.S. 193, 203 n.20 (1979), and Barr v. Matteo, 360 U.S. 564,
571-72 (1959). Some Justices have suggested that in addition to deterring officers
from the conscientious performance of their duties, the threat of personal liabil-
ity may deter private citizens from entering public service. Wood v. Strickland,
420 U.S. 308, 331 (1975) (Powell, J., concurring in part, dissenting in part); see
also Clanton v. Orleans Parish School Bd., 649 F.2d 1084, 1101 n.20 (5th Cir. 1981).

58. Butz v. Economou, 438 U.S. 478, 497 (1978); Scheuer v. Rhodes, 416
U.S. 232, 240 (1974).

59. See generally Casto, Innovations, supra note 10.
60. Supreme Court v. Consumers Union of the United States, Inc., 446

[Vol. 49212
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participate in judicial' and quasi-judicial62 proceedings are cloak-
ed with an absolute immunity. In contrast, officials of the executive
branch of government generally enjoy only a qualified immunity"
that protects only officials who have acted reasonably and in good
faith.

The distinction between absolute and qualified immunity has
important practical consequences. Usually, the issue of absolute
immunity can be resolved on a motion for summary judgment, thus
obviating a trial." Indeed, one court has written, "[Tihe right which
absolute immunity protects is the right not to be subjected to
trial." 5 On the other hand, the "reasonableness" and "good faith"
elements of the qualified immunity defense frequently cannot be
resolved on a motion for summary judgment.6

3. The Role of Government

Although private suits against federal officers have been the
traditional vehicle for seeking compensation, deterrence, and ac-
countability, the United States government plays an important role
in these direct actions against its officers. The government's most
important role is to provide legal representation for its employees.
In addition, some federal employees are entitled to indemnification.

a. Legal Representation

For the individual officer, especially the innocent officer, the
costs of litigation generally far surpass the expense of paying any
resulting judgment, 7 since the plaintiff's burden of establishing a

U.S. 719 (1980) (state legislators); Lake Country Estates, Inc. v. Tahoe Regional
Planning Agency, 440 U.S. 391 (1979) (regional legislators); Tenney v. Brandhove,
341 U.S. 367 (1951) (state legislators). The immunity of members of Congress is
based upon the Speech or Debate Clause, U.S. CONST. art. I, S 6.

61. Dennis v. Sparks, 449 U.S. 24 (1980) (judges); Stump v. Sparkman, 435
U.S. 349 (1978) (judge); Imbler v. Pachtman, 424 U.S. 409 (1976) (prosecuting at-
torneys); Pierson v. Ray, 386 U.S. 547 (1967) (judges); see also Supreme Court
v. Consumers Union of the United States, Inc., 446 U.S. 719 (1980).

62. See Butz v. Economou, 438 U.S. 478, 512-14 (1978).
63. See id. at 508. The Court's notion of good faith has both an objective

and a subjective element. See Casto, Innovations, supra note 10, at 85-102.
64. See Casto, Innovations, supra note 10, at 53.
65. Forsyth v. Kleindienst, 599 F.2d 1203, 1209 (3d Cir. 1979), cert. denied,

453 U.S. 913 (1981); see also Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949)
(noting "the burden of a trial"), cert. denied, 339 U.S. 949 (1950), quoted in Barr
v. Matteo, 360 U.S. 564, 571 (1959).

66. See Casto, Innovations, supra note 10, at 53.
67. See, e.g., Expeditions Unltd. Aquatic Enterprises, Inc. v. Smithsonian

Inst., 566 F.2d 289, 292 (D.C. Cir. 1977) (en banc) ("Even the need to find the
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claim coupled with the defense of official immunity makes it very
difficult to obtain a judgment for damages." The long-established
policy of the United States is to provide representation when the
allegedly tortious acts of its officers appear to have been perform-
ed within the scope of their employment. 9 The propriety of this
policy is clear." As an early Attorney General wrote,

No man of common prudence would enter the public service if
he knew that the performance of his duty would render him liable
to be plagued to death with lawsuits, which he must carry on at
his own expense. For this reason it has been the uniform practice
of the Federal Government, ever since its foundation, to take upon
itself the defense of its officers who are sued or prosecuted for
executing its laws.71

Typically, federal officers are represented by the Department
of Justice," but in some cases involving possible conflicts of inter-
est, the Department of Justice elects to retain private counsel to
represent federal employees. For example, the Department of Jus-
tice may retain outside counsel to represent an employee who is
the target of a federal criminal investigation73 since the defendant

time and money for a defense would have a chilling, if not paralyzing, effect on
an official's willingness to speak out, in the exercise of his discretion, to further
the public interest."), cert. denied, 438 U.S. 915 (1978); see also Hearing on S.
2117, supra note 34, at 6, 23-24 (remarks of Att'y Gen. Bell).

68. Since Bivens, only seven money judgments have been entered against
individual federal officers. House Hearings on H.R. 2659, supra note 35, at 2 (state-
ment of Dep. Att'y Gen. Civiletti). All but one of these judgments are on appeal,
and the plaintiffs have agreed not to enforce the one final judgment. Id. n.9. Even
the plaintiff in Bivens was eventually denied relief. Bivens v. Six Unknown Nam-
ed Agents, 456 F.2d 1339 (2d Cir. 1972) (on remand). Mr. Bivens did receive,
however, a nuisance settlement of $100 from each defendant. Hernandez v. Lat-
timore, 454 F. Supp. 763, 767 n.2 (S.D.N.Y. 1978).

Judgments against state police officers under S 1983 occur with more fre-
quency. See Project, supra note 53, at 789 (1979) (noting nevertheless "the relative
infrequency of plaintiff's verdicts").

69. 28 C.F.R. SS 50.15-.16 (1980); accord 6 Comp. Gen. 214 (1926); 9 Op. Att'y
Gen. 51 (1857); 8 Op. Att'y Gen. 399 (1857).

70. 56 Comp. Gen. 615 (1977); accord Meredith v. Van Oosterhout, 286 F.2d
216 (8th Cir. 1960), cert. denied, 365 U.S. 835 (1961); Booth v. Fletcher, 101 F.2d
676 (D.C. Cir.), cert. denied, 307 U.S. 628 (1939); Konigsberg v. Hunter, 308 F.
Supp. 1361 (W.D. Mo. 1970); People v. Graber, 394 Ill. 362, 68 N.E.2d 750 (1946);
cf. Brawer v. Horowitz, 535 F.2d 830 (3d Cir. 1976) (defense of one who is not
a federal employee).

71. 9 Op. Att'y Gen. 51 (1857).
72. 28 C.F.R. S 50.15 (1980); see Bermann, supra note 39, at 1192-93. Some

agencies have independent litigation authority and represent their employees in
litigation arising from the employees' official conduct. See, e.g., Bates v. Harp,
573 F.2d 930 (6th Cir. 1978).

73. 28 C.F.R. S 50.15(a)(5) (1980).
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employee reasonably could question the full loyalty of his or her
civil defense attorney when the attorney's office is at the same
time considering whether to initiate a criminal action against the
employee.7" In some situations, this apparent conflict of interest
can be avoided by rigorously segregating the civil defense attorney
from the other attorneys whose function creates the apparent con-
flict of interest,75 but the Department of Justice apparently finds
this approach unsatisfactory. In addition, the Department of Justice
does not represent an employee in a suit concerning conduct that
is the basis of a federal criminal proceeding.76 Retention of a private
attorney for employees who are the target of a criminal investiga-
tion minimizes the possibility that government counsel would be
forced to withdraw from a civil case because of the institution of
federal criminal proceedings.77

The Department of Justice also may retain outside counsel if
there is a conflict "between the legal or factual positions of various
employees in the same case."78 For example, an officer may plead

74. Township of Edison v. Mezzacca, 147 N.J. Super. 9, 370 A.2d 511 (1977);
accord Michigan State Bar Comm. on Professional and Judicial Ethics, Op. 109
(1947), reprinted in MICH. ST. B.J., May 1959, at 139; cf ABA Comm. on Ethics and
Professional Responsibility, Informal Op. 1282 (1973) (involving civil suit for in-
demnification rather than criminal suit). See generally Developments in the Law-
Conflicts of Interest in the Legal Profession, 94 HARV. L. REV. 1244, 1421-22 (1981).
There is also a public interest in avoiding such apparent conflicts of interest.
See Unified Sewerage Agency v. Jelco, Inc., 646 F.2d 1339 (9th Cir. 1981); Perillo
v. Advisory Comm. on Professional Ethics, 83 N.J. 366, 416 A.2d 801 (1980). In
addition to the public's concern for the protection of individual defendants, there
is a concern within the Department of Justice that the presentation of a civil
defense by government attorneys may cause the public to believe that the criminal
investigation is a "whitewash." UNITED STATES DEP'T OF JUSTICE, REPORT TO THE
ASSISTANT ATTORNEY GENERAL ON REPRESENTATION OF GOVERNMENT EMPLOYEES
IN CIVIL LITIGATION 11 (1977), reprinted in Justice Dep't Retention of Private Legal
Counsel to Represent Employees in Civil Lawsuits, Staff Report to the Subcomm.
on Admin. Practice and Procedure of the Senate Comm. on the Judiciary, 95th
Cong., 2d Sess. 121 (1978) [hereinafter cited as Justice Dep't Retention of Private
Legal Counsel].

75. See Langford v. McLeod, 269 S.C. 466, 238 S.E.2d 161 (1977); State ex
rel. McCloud v. Snipes, 266 S.C. 415, 223 S.E.2d 853 (1976); cf. ABA Comm. on
Ethics and Professional Responsibility, Informal Op. 1235 (1972) (separation of
prosecutorial and defense functions in Coast Guard legal office). See generally
Developments in the Law-Conflicts of Interest in the Legal Profession, 94 HARV.
L. REV. 1244, 1421 (1981).

76. 28 C.F.R. SS 50.15(a)(5), 50.16(a)(2)(i) (1980).
77. Memorandum from Assistant Attorney General Scalia to Assistant At-

torney General Pommerening 6 (Mar. 4, 1976), reprinted in Justice Dep't Reten-
tion of Private Legal Counsel, supra note 74, at 38.

78. 28 C.F.R. S 50.15(aX6) (1980). When appropriate, the defendant employees
are divided into different groups to be represented independently by separate
Department of Justice attorneys. Id. In such cases, there would be no apparent
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good-faith reliance upon a superior's orders, but the superior offi-
cer, who also is a defendant, may deny giving the order.79 Of course,
independent representation is not necessary if there is only a poten-
tial, instead of an actual, conflict of interest and the defendant
employees have no objection to dual representation.' Although re-
tention of outside counsel clearly is appropriate in terms of pro-
fessional ethics, the legal authority to spend federal funds for this
purpose has been challenged by some members of Congress. s" The
Comptroller General, however, has determined that the Depart-
ment of Justice has adequate authority to retain outside counsel
in these situations. 2

b. Indemnification

If a monetary judgment is entered against a federal officer,
indemnification may be available from the United States. Although
some have posited indemnification as the general rule 3 in suits
against state and federal officers, the accuracy of this proposition
is doubtful.' Certainly there are several notable instances of in-
demnification of federal officers by the national government. When

organizational conflict of interest comparable to the civil-criminal conflict. See
notes 73-77 supra and accompanying text.

79. See Senate Hearing on S. 2117, supra note 34, at 95 (Dep't of Justice
response to a question from Sen. Metzenbaum); Bermann, supra note 39, at 1193
& n.111.

80. Aetna Cas. & Sur. Co. v. United States, 570 F.2d 1197 (4th Cir.), cert.
denied, 439 U.S. 821 (1978).

81. See generally Justice Dep't Retention Of Private Legal Counsel, supra
note 74, at 618 (reprinting REPORT OF THE COMPTROLLER GENERAL OF THE UNITED
STATES: LAW SUITS AGAINST THE GOVERNMENT RELATING TO A BILL TO AMEND THE
PRIVACY ACT OF 1974 (1977)).

82. Decision of the Comptroller General, B-130441 (Apr. 12, 1978); 56 Comp.
Gen. 615 (1977). The General Accounting Office, which is controlled and directed
by the Comptroller General, 31 U.S.C. § 41 (1976), settles all claims and demands
against the United States, id. § 71. The Comptroller General's decisions on
disbursements of appropriated funds are final and conclusive upon the Executive
Branch. Id. SS 44, 74; see also Pettit v. United States, 488 F.2d 1026, 1031 (Ct.
Cl. 1973); 33 Op. Att'y Gen. 268 (1922).

83. See, e.g., Monell v. Department of Social Servs., 436 U.S. 658, 713 n.9
(1978) (Powell, J., concurring); Jaffe, Suits Against Governments and Officers:
Damage Actions, 77 HARV. L. REV. 209 (1963); Project, supra note 53, at 810-12;
see also Greminger v. Seaborne, 584 F.2d 275, 279 (8th Cir. 1978); Molina v. Richard-
son, 578 F.2d 846, 852 (9th Cir. 1978).

84. See Bermann, supra note 39, at 1190-94; Casto, Innovations, supra note
10, at 119. In a survey of 413 municipalities, 31.7% of the cities stated that they
did not "provide liability insurance or indemnify city employees and elected offi-
ials when City would otherwise be immune from liability." C. RHYNE, W. RHYNE
& S. ELMENDORF, TORT LIABILITY AND IMMUNITY OF MUNICIPAL OFFICIALS 343
(1976).

216 [Vol. 49
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Captain Little of the frigate Boston was held liable for his unlawful
seizure of The Flying Fish,"5 he was held harmless by a private act
of Congress." Similarly, when John Thompson, Sergeant-at-Arms
of the House of Representatives, was held liable for false arrest
and imprisonment, 7 Congress came to his rescue.8

In each of the historical cases of indemnification, an act of Con-
gress specifically authorized the disbursement of public funds.
Under a long-established rule of statutory construction, federal ap-
propriations are not available for the payment of judgments unless
there are express provisions of law authorizing the disbursement."
Applying this general rule specifically to indemnification, the Comp-
troller General in a recent decision indicated that in the absence
of a specific provision authorizing indemnification, "it will be
necessary to request from the Congress specific appropriations to
pay the damages and costs awarded." 9 The Department of Justice
also has expressed doubts about the national government's general
authority to indemnify its officers.91 Although there are a number
of narrowly drawn indemnification statutes,9" no act of Congress
establishes a general authority to indemnify federal officers.

85. Little v. Barreme (The Flying Fish), 1 U.S. 465, 2 Cranch 170 (1804),
discussed in Casto, Innovations, supra note 10, at 61.

86. Act of Jan. 17, 1807, ch. 4, 6 Stat. 63.
87. Kilbourn v. Thompson, 103 U.S. 168 (1880). The eventual judgment was

$20,000. Kilbourn v. Thompson, 11 D.C. (MacArth. & M.) 401, 432 (1883).
88. Act of Mar. 3, 1885, ch. 359, 23 Stat. 446 (indemnifying Thompson).
89. 34 Comp. Gen. 221, 224 (1954); 15 Comp. Gen. 933, 934 (1936); 5 Comp.

Gen. 203, 205 (1925); 1 Comp. Gen. 540, 541 (1922).
90. 56 Comp. Gen. 615, 619 (1977); cf. Williams v. Horvath, 16 Cal. 3d 834,

848, 548 P.2d 1125, 1134, 129 Cal. Rptr. 453, 462 (1976) ("indemnification without
authorization would be open to a charge of unlawful gift of public funds"). The
Comptroller General's decision is particularly important. See note 82 supra.

In Uptagrafft v. United States, 315 F.2d 200 (4th Cir.), cert. denied, 375 U.S.
818 (1963), the Fourth Circuit refused to infer a ministerial duty on the part of
the United States to indemnify federal employees.

91. REPORT OF THE COMPTROLLER GENERAL OF THE UNITED STATES: LAW

SUITS AGAINST THE GOVERNMENT RELATING TO A BILL TO AMEND THE PRIVACY ACT

OF 1974, at 4-5 (May 6, 1977), reprinted in Justice Dep't Retention of Private Legal
Counsel, supra note 74, at 522-23; see also Senate Hearing on S. 2117, supra note
34, at 23 (testimony of Dep. Ass't Att'y Gen. Jaffe); Supplemental Appropriations,
Fiscal Year 1977: Hearings on H.R. 4877 Before the Senate Comm. on Appropria-
tions, 95th Cong., 1st Sess. 861 (1977) (testimony of Ass't Att'y Gen. Babcock).

92. For example, 10 U.S.C. § 1089(f) (1976) authorizes the head of an agency
to hold an agency doctor harmless for medical malpractice in situations not covered
by the Federal Tort Claims Act. During the early 1970's certain federal courts
began holding that federal doctors sued for medical malpractice were not pro-
tected by the doctrine of absolute official immunity. See, e.g., Henderson v.
Bluemink, 511 F.2d 399 (D.C. Cir. 1974). Furthermore, these federal employees
were not indemnified by the government. See Martinez v. Schrock, 537 F.2d 765,
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4. Individual Liability Reconsidered

The current model of individual liability is unsatisfactory. In-
dividual liability provides little actual compensation to victims.
Since federal officers are usually members of the middle class, their
houses are usually mortgaged, their cars are usually subject to
the sellers' security interests, and their children are in college.
From the successful plaintiffs viewpoint, the mental anguish and
expense of actually collecting a judgment typically are excessive. 3

Not only is the game not worth the candle, but in some cases there

768 (3d Cir. 1976), cert. denied, 430 U.S. 920 (1977). In response to this situation,
S 1089 was enacted to make suit under the Federal Tort Claims Act an exclusive
remedy and to allow indemnification in cases not covered by the Act. See S. REP.
No. 1264,94th Cong., 2d Sess., reprinted in 1976 U.S. CODE CONG. & AD. NEWS 4443.

The existence of narrow indemnification provisions like S 1089(f) supports
the conclusion that there is no general implied authority to indemnify federal
officers. If such implicit authority existed, these explicit provisions would be
superfluous. Indeed, the House report on S 1089 contains the following explanation:

With regard to personnel as described in the bill, if the claimant chooses
to sue the officer or employee individually in a state court for alleged
malpractice and the defendant does not have malpractice insurance, the
only advantage he has is to remove the case to a Federal District Court
and be represented by the Department of Justice. If the defendant loses
the case he must pay the judgment. Of course, if the individual is sued
jointly with the United States and a judgment is entered against both
jointly, the United States will satisfy the judgment. However, if the defen-
dant is sued individually, neither the United States nor the individual
can bring in the United States as a party defendant in order to invoke
the provisions of the Federal Tort Claims Act.

H.R. REP. No. 333, 94th Cong., 1st Sess. 2-3 (1975) (emphasis in original).
93. See note 24 supra and accompanying text. Even in those cases in which

indemnification is expressly authorized, there is some question whether an of-
ficer who has acted in bad faith is entitled to indemnification. When an officer
acts from some personal, nongovernmental purpose, as opposed to merely acting
unreasonably, indemnification eliminates the deterrent value of a richly deserv-
ed personal judgment. The conventional practice is to deny indemnification to
officers who have acted in bad faith. There is scant precedent on this issue.

The Internal Revenue Code provides for indemnification of federal officers
and employees against judgments recovered "by reason of anything done in the
due performance of [their] official duty." I.R.C. S 7423(2). The Comptroller General
has indicated that this is a discretionary authority. 56 Comp. Gen. 615, 620 (1977).
Furthermore, willful misconduct probably could not be classified under the statute
as "the due performance of . . . official duty." Id. at 621.

The Department of Justice has indicated that "an executive branch employee
held to have acted outside the scope of his or her employment [may be indemnified]
[o]nly pursuant to the enactment of a private bill by the Congress." Letter from
Assistant Attorney General Babcock to Senator Abourezk, First Attachment, at 53
(Oct. 4, 1977), reprinted in Justice Dep't Retention of Private Legal Counsel, supra
note 74, at 364.
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may be no game at all. Because in the interest of fairness and ef-
fective government, qualified immunity is accorded federal officials
who have acted reasonably and in good faith, an official defendant
may not be subject to liability.' Regardless of the desirability of
the good faith defense, the resulting denial of compensation to in-
dividuals who have been injured by admittedly unconstitutional
government activity is deplorable.

Deterrence and accountability are the pillars of the model of
individual liability. Despite the reassuring sound of the principle
that one who violates the Constitution in bad faith shall pay dam-
ages, in fact civil litigation is not well suited to achieving the goals
of deterrence and accountability. Before an individual officer finally
is held liable, a suit must be initiated and successfully prosecuted
to judgment. The filing of a complaint is a relatively easy hurdle-a
simple pro se document will suffice-but successful prosecution is
more difficult. Official immunity, which undeniably can enable of-
ficials who have acted maliciously to escape liability, must be over-
come. In addition, many cases may turn upon the financial resources
available to the plaintifP1 rather than upon the merits of the claim.
In fact, there have been very few plaintiffs judgments in Bivens-
type actions." Nevertheless, employees remain subject to liability,
and this potential liability may have a psychological impact dis-
proportionate to the actual number of judgments. Not only do
officers fear a judgment but they also are concerned about the
harassment of the discovery process and the possibility of prejudg-

94. See notes 56-66 supra and accompanying text.
95. In contrast, the resources of the United States government are made

available to the defendant. See notes 67-82 supra and accompanying text.
96. See note 68 supra; see also Note, "Damages or Nothing"-The Efficacy

of the Bivens-Type Remedy, 64 CORNELL L. REV. 667 (1979) (statistical study of
reported Bivens cases). This paucity of judgments may be due largely to the basi-
cally law-abiding nature of government employees.

97. Then-Deputy Attorney General Civiletti explained at a congressional
hearing:

You and I, Mr. Chairman, can suggest strongly to each other and
agree that since the risk of liability in these past suits is small, no one
should worry about losing his home or his children's college education
fund, or having his savings attached, because there won't be a judgment,
or if there is a judgment against the individuals it will be small in amount.
We could agree on that. But that is not so agreeable when you are in
the shoes of the agent or the investigator or the Government employee,
and when the numbers in those suits, in terms of dollar claims, are
sometimes enormous-$3 and $4 and $5 million.

House Hearings on H.R. 2659, supra note 35, at 5; accord id. at 80 (testimony
of William Webster, Director, Federal Bureau of Investigation); Senate Hearing
on S. 2117, supra note 34, at 6 (testimony of Att'y Gen. Bell); see also 56 Comp.
Gen. 615, 616 (1977).
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ment liens on their personal assets.98 Thus, some deterrence does
result from the model of individual liability. Likewise, in terms
of accountability, the model of individual liability assures that of-
ficials remain subject to the law.

Although the model of individual liability may achieve to some
extent the goals of compensation, deterrence, and accountability,
there is a clear conflict between individual liability and effective
government. In older cases, such as Gregoire v. Biddle99 and Barr
v. Matteo,"° this conflict was resolved by cloaking federal officers
with an absolute immunity. More recently, the Supreme Court has
struck a compromise by allowing a good faith defense to most con-
stitutional torts committed by officers of the Executive Branch."'1

Like many compromises, the good faith defense has serious short-
comings. It denies compensation to victims of unconstitutional but
good faith conduct. Even if a plaintiff is successful, recovery must
be sought from judgment-proof officers, with only dim prospects
of an indirect remedy against the treasury through indemnifica-
tion.02 Even if there were a statutory provision authorizing indem-
nification, the government probably would not indemnify an offi-
cer who has been found to have acted in bad faith.' Moreover,
the good faith defense does not assuage the fears of honest offi-
cials,"" who remain subject to harassing litigation and to personal
liability if they are unable to persuade a jury of their good faith
and the reasonableness of their actions.

B. Enacting a General Indemnification Statute

The problem of inadequate compensation of victims might be
solved by a policy of general indemnification for federal employees.
In view of the uncertain status of the federal government's pre-
sent general authority to indemnify, this reform should come from
the legislative rather than the judicial branch of government."5

98. See House Hearings on H.R. 2659, supra note 35, at 33 (statement of
the President, Fed. Bar Ass'n); see also Bell, Proposed Amendments to the Federal
Tort Claims Act, 16 HARV. J. ON LEGIS. 1, 7 (1979); Dolan, supra note 35, at 295-96.

99. 177 F.2d 579 (2d Cir. 1949), cert. denied, 339 U.S. 949 (1950), discussed
in note 57 supra.

100. 360 U.S. 564 (1959).
101. Butz v. Economou, 438 U.S. 478 (1978); accord National Black Police

Ass'n v. Velde, 631 F.2d 784 (D.C. Cir. 1980). Absolute immunity has been retain-
ed for officers whose judicial, quasi-judicial, legislative, and quasi-legislative ac-
tivities violate the Constitution. See generally Casto, Innovations, supra note 10.

102. See notes 83-92 supra and accompanying text.
103. See note 93 supra.
104. See note 98 supra and accompanying text.
105. Individual federal officers' private assets should not be held hostage
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If a judgment-proof officer is entitled to indemnification, payment
of the judgment becomes a relatively simple cash flow problem.
Furthermore, if the government is paying the judgment, the reasons
for-the good faith defense become weaker. The unfairness of sub-
jecting individuals to personal liability for good faith conduct is
no longer in issue, and officials no longer need fear for their finan-
cial stability."6

Upon reflection, however, congressional elimination of qualified
immunity coupled with a general indemnification statute would be
undesirable and needlessly complicated. There is no reason to use
the individual officer as a conduit between successful plaintiffs and
the treasury when a direct action against the United States would
serve as well. First, some officials might fail to seek indemnifica-
tion because of sheer inertia or fear of reprisals.'" A suit still would
be styled and tried as an action against individual officers, and
juries might be unwilling to return a verdict against defendant
officers, especially when the officers had acted in good faith. °8 This

to extort indemnification from the government. The Supreme Court has not indi-
cated that the availability of indemnification is an appropriate consideration in
developing rules of personal liability applicable to federal employees. To the con-
trary, the Court in Barr v. Matteo, 360 U.S. 564 (1959), and Butz v. Economou,
438 U.S. 478 (1978), demonstrated a solicitude for federal employees' finances.

In Tracy v. Swartwout, 35 U.S. 26, 10 Pet. 80 (1836), the Supreme Court
indicated that a customs officer should be subject to liability for illegal acts done
in good faith reliance upon the orders of a superior. Justice McLean explained
for the Court, "[A]s the government in such cases is bound to indemnify the of-
ficer, there can be no eventual hardship." Id. at 31, 10 Pet. at 99. But Tracy was
merely a restatement of the nineteenth-century rule of legal justification or a
special rule of liability for customs and other tax collectors. See Casto, Innova-
tions, supra note 10, at 62 n.67. Each time Justice McLean sought to expand the
personal liability of federal officers on the basis that they would be indemnified,
he found himself dissenting from the Court's opinion. See Cary v. Curtis, 44 U.S.
409, 432, 3 How. 236, 260 (1845) (McLean, J., dissenting); Kendall v. Stokes, 44
U.S. 296, 308, 3 How. 87, 103 (1845) (McLean, J., dissenting). In Cary the Court
explained that its reference to indemnification in Elliott v. Swartwout, 35 U.S.
46, 10 Pet. 137 (1836), presumed a right in the customs collector to retain improp-
erly collected taxes to satisfy a judgment rather than a formal right to indemnifi-
cation. 44 U.S. at 410, 3 How. at 240.

106. See, e.g., Johnson v. State, 69 Cal. 2d 782, 447 P.2d 352, 73 Cal. Rptr.
240 (1968) (discussing a California indemnity scheme).

107. See Bermann, supra note 39, at 1194. This may be a poor reason for
denying a remedy, but it is a good reason for considering alternative approaches
to the problem.

108. See Haber v. County of Nassau, 557 F.2d 322, 325 (2d Cir. 1977); Senate
Hearing on S. 2117, supra note 34, at 6 (testimony of Att'y Gen. Bell). But see
Molina v. Richardson, 578 F.2d 846, 853 (9th Cir. 1978). Plaintiffs seeking damages
for unconstitutional conduct frequently are personally unappealing to juries. See
Bivens v. Six Unknown Named Agents, 403 U.S. 388, 421-22 (1971) (Burger, C.J.,
dissenting). In addition, juries likely will pity low-level officials and may tend
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problem could be eliminated by informing the jury that indemnifica-
tion from the United States is available, but this would be incon-
sistent with the policy of not allowing juries to decide tort claims
against the United States.' 9 The use of direct actions against indi-
vidual officers as a fictive device for compensating plaintiffs from
the federal treasury also would be inconsistent with the establish-
ed policy of requiring tort claimants to exhaust their administrative
remedies before suing the United States. " ' Finally, governments
simply do not indemnify officers who act in bad faith to further
some private purpose."' Therefore, the indemnification approach
would deny compensation to victims of the most egregious wrongs
committed by judgment-proof officers.

C. Substituting the United States as a Defendant

Although general indemnification legislation has not been pro-
posed to Congress, the shortcomings of the model of individual
liability have inspired several proposed amendments to the Federal
Tort Claims Act.

1. S. 2117 and H.R. 2659

In 1977, S. 2117112 was introduced at the request of the Carter
Administration. The bill would have immunized federal employees
from personal liability and would have allowed victims of official
misconduct to seek compensation directly from the government.
Then-Attorney General Griffin Bell explained, "The purposes of
the proposed legislation are ... to provide the victims of common
law and 'constitutional torts' committed by federal employees with
a remedy against a financially responsible defendant [and] to pro-
tect federal employees from suits for money damages arising out

to defer to the authority of high-level officials. See Developments in the Law,
supra note 1, at 1225-26. The argument that jury bias indeed exists in suits against
police officers is forcefully presented in Project, supra note 53.

109. 28 U.S.C. S 2402 (1976). This denial of jury trials has been retained
in H.R. 24. See note 141 infra and accompanying text.

110. 28 U.S.C. S 2675(a) (1976). This exhaustion requirement has been re-
tained in H.R. 24. See notes 137-39 infra and accompanying text.

111. See note 93 supra for a discussion of the federal law on indemnifying
officers in this situation. See also Bermann, supra note 39, at 1194.

112. See note 34 supra. An identical bill was introduced in the House as
H.R. 9219, 95th Cong., 1st Sess. (1977), Federal Tort Claims Act: Hearings on H.R.
9219 Before the Subcomm. on Admin. Law and Governmental Relations of the House
Comm. on the Judiciary, 95th Cong., 2d Sess. 1 (1978). S. 2117 is discussed in
Bermann, supra note 39, at 1196-99, and in Bell, supra note 98.
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of the performance of their duties." 113 The bill also would have
eliminated the problems and expense of retaining private counsel
to defend federal employees.11" '

The underlying principle of S. 2117 is consistent with the idea
that employers should bear the responsibility for their employees'
torts. In the private sector, damages caused by employees' torts
can be viewed as one of the costs of doing business"5 and, like
other business costs, can be borne by the owners of the business
or passed on to the business' customers. From the viewpoint of
a plaintiff seeking to enforce a judgment, the employer, with its
deep pocket and liability insurance, makes a better defendant than
does an individual employee. 6 In addition, because employers tend
to indemnify employees or obtain insurance for them,"7 one suspects
that employees frequently are, in effect, immunized from liability.

Governments can be visualized as simply a subset of the general
set of employers."' When so viewed, government tort liability
becomes simply a cost of governing that should be passed on to
the taxpayers. The liability of federal employees for damages re-
sulting from their operation of motor vehicles is a good example
of this approach. The United States has assumed this liability and
has cloaked its employees with an absolute immunity."9 Federal
doctors have been treated similarly.' However, the idea of
employer liability coupled with absolute individual immunity has
been developed in the context of negligence litigation in which com-
pensation is the only real goal. In these cases, the employer's assets
or the employer's insurance carrier is the best source of relief.

113. Letter from Attorney General Bell to Vice President Mondale (Sept.
16, 1977), reprinted in Senate Hearing on S. 2117, supra note 34, at 26.

114. Id.; see also notes 72-82 supra and accompanying text.
115. See, e.g., K. DAVIS, ADMINISTRATIVE LAW TEXT S 26.03, at 487-88 (3d ed.

1972).
116. As a practical matter, employers are not likely to seek indemnifica-

tion or contribution from their employees, see United States v. Gilman, 347 U.S.
507, 511 n.2 (1953), because to do so would disrupt employer-employee relations.
Even if the employer fires the employee, the desirability of seeking indemnifica-
tion or contribution would be greatly diminished by the legal expense involved
and the improbability of actually collecting a judgment.

117. See H. HENN, HANDBOOK OF THE LAW OF CORPORATIONS S 379-380 (2d
ed. 1970).

118. See, e.g., Birnbaum v. United States, 588 F.2d 319, 333 (2d Cir. 1978);
Carter v. Carlson, 447 F.2d 358, 368 (D.C. Cir. 1971), rev'd on other grounds sub
nom. District of Columbia v. Carter, 409 U.S. 418 (1973); 3 K. DAVIS, ADMINIS-
TRATIVE LAW TREATISE S 26.02, at 515-16 (1958); W. PROSSER, supra note 51, S 131,
at 978.

119. 28 U.S.C. S 2679(b) (1976).
120. 10 U.S.C. S 1089 (1976).
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Intentional torts involve additional considerations. The powers
of government are particularly susceptible to intentional abuse.
Personal liability deters such abuse to some degree and provides
some individual accountability. S. 2117 met stiff opposition in com-
mittee hearings from Senators who feared that enactment of the
bill would eliminate federal employees' accountability for their
misconduct.' The Senate, in cooperation with the Department of
Justice, developed numerous amendments to the bill. Eventually
a replacement bill, S. 3314,12 was introduced to establish a special
administrative disciplinary process that could be initiated by vic-
tims of unconstitutional conduct. Neither S. 2117 nor S. 3314 reach-
ed the floor of the Ninety-Fifth Congress.23 During the Ninety-
Sixth Congress, S. 3314 was reintroduced without any important
changes as H.R. 2659.124 Like its predecessors, H.R. 2659 was not
enacted.

2. H.R. 24

a. An Overview of H.R. 24

A bill based upon H.R. 2659 was introduced during the first
days of the current Congress as H.R. 24.1 The central provision
of the bill waives the United States' sovereign immunity and af-
firmatively recognizes a cause of action against the government
"with respect to a tort claim arising under the Constitution of the
United States, to the extent that liability for such claim is recogniz-

121. See Senate Hearing on S. 2117, supra note 34, at 11-25 (comments and
questions of Sen. Metzenbaum); id. at 3-4 (written statement of Sen. Abourezk);
see also 125 CONG. REC. S2919-20 (daily ed. Mar. 15, 1979) (remarks of Sen. Kennedy).

122. S. 3314, 95th Cong., 2d Sess., 124 CONG. REC. S11,048-51 (daily ed. July
18, 1978). See generally Amendments to the Federal Tort Claims Act: S. 2117, S.
2868, and S. 3314: Joint Hearing Before the Subcomm. on Citizens and Shareholders
Rights and Remedies and the Subcomm. on Administrative Practice and Procedure
of the Senate Comm. on the Judiciary, 95th Cong., 2d Sess. (1978) [hereinafter cited
as Senate Hearing on S. 3314]. S. 2868, mentioned in the title of Senate Hearing
on S. 3314, was introduced by Senator Percy. S. 2868, 95th Cong., 2d Sess., 124
CONG. REC. S5192-95 (daily ed. Apr. 10, 1978).

Senator Abourezk supplied a somewhat biased description of various negotia-
tions involved in the drafting and introduction of S. 3314. 124 CONG. REC.
S19,482-91 (daily ed. Oct. 14, 1978). For a brief history, see Senate Hearing on
S. 3314, supra, at 354. See also Bell, supra note 98; Dolan, supra note 35, at 300-02.

123. S. 3314 was reported favorably without amendment from the Citizens
Rights Subcomittee of the Senate Judiciary Committee. 124 CONG. REC. S19,482
(daily ed. Oct. 14, 1978).

124. See note 35 supra.
125. H.R. 24, 97th Cong., 1st Sess. (1981), reprinted in Appendix to this

Article.
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ed or provided by, applicable Federal law.""12 The United States
district courts are vested with exclusive jurisdiction over such
claims."' As the quid pro quo for waiving sovereign immunity for
constitutional torts, the bill provides that the remedy against the
United States is exclusive of any civil action against.the federal
employee whose conduct gave rise to the claim. 128 Administration
sponsors of proposed Federal Tort Claims Act amendments have
argued for many years that an alternative remedy against the
government is not enough;" the remedy against the sovereign must
be exclusive in order to provide federal employees with sufficient
protection to assure fearless and effective government.

The bill further provides that the existing Federal Tort Claims
Act remedy for nonconstitutional torts shall be an exclusive remedy
if the federal employees involved acted within the scope of their
office or employment."3 Scattered sections of the United States
Code already establish an exclusive tort remedy for injuries caus-
ed by employees who are driving automobiles 3 ' or by employees
otherwise subject to suit for medical malpractice.3 2 H.R. 24 would
consolidate these ad hoc provisions into one section generally ap-
plicable to all federal employees. 33

126. Id. S 3 (adding S 2681(b) to Title 28 of the United States Code), reprinted
in Appendix to this Article.

127. Id. S 2 (amending 28 U.S.C. S 1346(b) (1976)), reprinted in Appendix
to this Article. Suits filed in state court against an individual employee may be
removed by the Attorney General to federal court and converted to an action
against the United States. Id. S 1(b) (amending 28 U.S.C. S 2679(d) (1976)), reprinted
in Appendix to this Article. Similarly, a suit filed in federal court against an
individual employee may be converted to an action against the United States.
Id., reprinted in Appendix to this Article.

128. Id. S 3 (adding S 2681(d)(1) to Title 28 of the United States Code),
reprinted in Appendix to this Article.

129. See, e.g., House Hearings on H.R. 10439, supra note 24, at 15 (Acting
Ass't Att'y Gen. Jaffe's explanation of an early bill to create an exclusive remedy
against the United States); Senate Hearing on S. 3314, supra note 122, at 362,
370-72 (testimony and prepared statement of Ass't Att'y Gen. Babcock).

130. H.R. 24, 97th Cong., 1st Sess. S l(a) (1981) (amending 28 U.S.C. S 2679(b)
(1976)), reprinted in Appendix to this Article.

131. 28 U.S.C. S 2679(b) (1976).
132. 10 U.S.C. S 1089 (1976) (Defense Department and Central Intelligence

Agency employees); 22 U.S.C. S 817 (1976) (State Department employees); 38 U.S.C.
§ 4116 (1976) (Veterans Administration employees); 42 U.S.C. S 233 (1976) (Public
Health Service employees); 42 U.S.C. S 2458a (1976) (National Aeronautics and
Space Administration employees).

133. The sections cited in note 132 supra would be repealed by H.R. 24,
97th Cong., 1st Sess. S 6 (1981), reprinted in Appendix to this Article. The sec-
tion cited in note 131 supra would be replaced by the new exclusivity provision
of general applicability. H.R. 24, 97th Cong., 1st Sess. S 1(a) (1981), reprinted in
Appendix to this Article.
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The exclusive remedy provided by H.R. 24 .for claims that do
not arise under the Constitution is essentially the alternative
remedy that has been available against the government for many
years. The government is not subject to liability either for damages
caused by its employee in performing a discretionary function13

or for damages resulting from such intentional torts as "libel,
slander, misrepresentation, deceit, or interference with contract
rights.'3 5 The bill would slightly expand the government's pre-
sent exposure to liability for torts that generally are associated
with law enforcement activities. 36

The remedy provided in H.R. 24 for claims arising under the
Constitution is similar in many ways to the traditional Federal
Tort Claims Act remedy. The bill establishes an administrative
remedy1" that must be exhausted" before filing a complaint against
the United States.'" Likewise, the plaintiff is not entitled to punitive
damages '° or to a jury trial. M Nevertheless, from the plaintiffs

134. 28 U.S.C. S 2680(a) (1976); see C. WRIGHT, A. MILLER & E. COOPER,
FEDERAL PRACTICE AND PROCEDURE S 3658, at 234-36 (1976). The same subsection
bars United States liability for "[a]ny claim based upon an act or omission of
an employee of the Government, exercising due care, in the execution of a statute
or regulation, whether or not such statute or regulation be valid." 28 U.S.C. S
2680(a) (1976).

135. 28 U.S.C. S 2680(h) (1976).
136. 28 U.S.C. S 2680(h) (1976) also bars liability for "[any claim arising out

of assault, battery, false imprisonment, false arrest, malicious prosecution, [oir
abuse of process" unless the claim is related to law enforcement activities. This
is the special law enforcement provision discussed in notes 12-14 supra and ac-
companying text. H.R. 24 would completely eliminate this exception to govern-
ment liability regardless of whether law enforcement activities are involved. H.R.
24, 97th Cong., 1st Sess. S 4(c) (1981) (amending 28 U.S.C. S 2680(h) (1976)), reprinted
in Appendix to this Article.

137. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(a) to Title 28
of the United States Code), reprinted in Appendix to this Article.

138. Id. (adding S 2681(c) to Title 28 of the United States Code), reprinted
in Appendix to this Article.

139. The exhaustion requirement also applies to actions against individual
employees that have been converted to actions against the United States. Id.,
reprinted in Appendix to this Article. The bill provides a special statute of limita-
tions for converted actions that are dismissed for failure to exhaust. Id. S 1(b)
(amending 28 U.S.C. S 2679(d) (1976)), reprinted in Appendix to this Article.

140. Id. S 3 (adding S 2681(b) to Title 28 of the United States Code), reprinted
in Appendix to this Article. The same provision also precludes "interest prior
to judgment." Id., reprinted in Appendix to this Article.

141. 28 U.S.C. S 2402 (1976). This section provides that actions against the
United States under 28 U.S.C. S 1346 (1976) are to be tried by the court without
a jury. Actions under H.R. 24 would also be actions under 28 U.S.C. S 1346 (1976),
H.R. 24, 97th Cong., 1st Sess. S 1(a) (1981) (amending 28 U.S.C. S 2679(b) (1976)),
reprinted in Appendix to this Article, and would therefore be tried by the court
without a jury.
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viewpoint, the bill offers substantial improvements over the Federal
Tort Claims Act. Successful plaintiffs are entitled to reasonable
attorney's fees and other litigation costs"4 2 and to either actual or
liquidated damages. The bill allows "liquidated damages" of $100
a day up to a maximum of $15,000 for continuing violations, liqui-
dated damages of $1,000, or actual damages, whichever is great-
est.' Finally, the bill precludes the government from pleading
discretionary function 4 " or qualified immunity'45 in constitutional
tort cases.

H.R. 24 neatly achieves the goal of compensation by making
the government's financial resources available to claimants. At the
same time, the bill assures effective government by making the
remedy against the United States exclusive. To achieve appropriate
deterrence and accountability, federal employees remain subject
to liability for conduct not within the scope of their office or
employment.' 4 In addition, when a plaintiff obtains a judgment,
award, compromise, or settlement for a constitutional tort claim
against the United States, the Attorney General is required to
forward the matter to the head of the agency employing the pos-
sibly errant official "for such further administrative investigation
or disciplinary action as may be appropriate."'147 This provision
varies from provisions in earlier bills that would have authorized
private citizens to initiate administrative disciplinary procedures
with an administrative review by a neutral federal agency. 148

b. Official Immunity

Regarding the government's assertion of official immunity, the
bill provides:

The United States may not assert as a defense to a tort claim
arising under the Constitution of the United States, the absolute
or qualified immunity of the employee whose act or omission give

142. H.R. 24, 97th Cong., 1st Sess. 5 3 (1981) (adding S 2681(b) to Title 28
of the United States Code), reprinted in Appendix to this Article.

143. Id., reprinted in Appendix to this Article.
144. Id. (adding S 2681(g) to Title 28 of the United States Code), reprinted

in Appendix to this Article.
145. Id. (adding S 2681(b) to Title 28 of the United States Code), reprinted

in Appendix to this Article.
146. Id. S 1(a) & 3 (amending 28 U.S.C. S 2679(b) (1976) & adding S 2681(a)

to Title 28 of the United States Code), reprinted in Appendix to this Article;
see also notes 304-14 infra and accompanying text.

147. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(e) to Title 28
of the United States Code), reprinted in Appendix to this Article.

148. See notes 122-24 supra & notes 171-78 infra and accompanying text.
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rise to the claim, or his reasonable good faith belief in the lawful-
ness of his conduct, except that the United States may assert such
a defense if the act or omission is that of a Member of Congress,
a judge, or prosecutor, or a person performing analogous
functions.149

This provision eliminates the qualified immunity defense in suits
against the United States for constitutional torts, but preserves
the defense of absolute immunity in such cases to the extent that
absolute immunity would be available in a suit against an individual
officer. 5 '

The bill's elimination of the defense of qualified immunity makes
the remedy against the United States superior, from a plaintiff's
viewpoint, to the present remedy against individual officers.'5 1 In
addition, the need for a qualified immunity is greatly diminished
in suits against the United States. In Owen v. City of Independence"
the Supreme Court held that the wording and legislative history
of section 1983 precluded municipal defendants from pleading quali-
fied immunity, but the Court went on to explain:

At the heart of [the] justification for a qualified immunity for the
individual official is the concern that the threat of personal mone-
tary liability will introduce an unwarranted and unconscionable
consideration into the decisionmaking process, thus paralyzing the
governing official's decisiveness and distorting his judgment on
matters of public policy. The inhibiting effect is significantly re-
duced, if not eliminated, however, when the threat of personal
liability is removed.'5

149. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(b) to Title 28
of the United States Code), reprinted in Appendix to this Article.

150. The bill's reference to "a Member of Congress, a judge, or prosecutor,
or a person performing analogous functions," id., reprinted in Appendix to this
Article, corresponds approximately to the scope of absolute immunity now
available in suits against individual officers. See generally Casto, Innovations, supra
note 10. But see notes 165-70 infra and accompanying text.

151. Advocates for H.R. 2659 and similar bills have argued that the good
faith defense is the "main reason for the failure of the [Bivens] remedy to vin-
dicate constitutional rights." 125 CONG. REC. S2919 (daily ed. Mar. 15, 1979)
(remarks of Sen. Kennedy); Senate Hearing on S. 2117, supra note 34, at 7-8
(testimony of Att'y Gen. Bell); House Hearings on H.R. 2659, supra note 35, at
15 (testimony of Dep. Att'y Gen. Civiletti). This argument has some statistical
support. Note, supra note 96, at 694 (statistical study of reported Bivens cases).
In Owen v. City of Independence, 445 U.S. 622, 650-53 (1980), the Supreme Court
recognized that the defense of qualified immunity leaves many victims of uncon-
stitutional conduct without a remedy.

152. 445 U.S. 622 (1980).
153. Id. at 655-56 (emphasis in original) (footnote omitted); accord Carter

v. Carlson, 447 F.2d 358, 367 & n.27 (D.C. Cir. 1971), revd on other grounds sub nom.
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i. Preserving Absolute Immunity

The argument for eliminating qualified immunity in suits against
the United States is equally applicable to the defense of absolute
immunity, but there probably is not enough support in Congress
to subject the government to liability for employees' activities
already protected by absolute immunity. Some members of Con-
gress probably believe that the only legitimate purpose of H.R.
24 is to promote fearless and effective government. Instead of be-
ing concerned about compensating victims of constitutional torts,
they probably see government liability as a necessary but unde-
sirable condition precedent to immunizing federal employees.

In the case of constitutional torts, there is serious doubt whether
a statute that immunizes federal employees without providing an
adequate substitute remedy would be constitutional." In addition,
a majority of each house of Congress probably would not approve
such a bill as a matter of policy. Therefore, government liability
is both a constitutional and a political quid pro quo for employee
immunity. Those officials who already are protected by absolute
immunity do not need any further protection, and there is thus
no need to establish government liability as a substitute remedy.

In addition, there is a principled justification for retaining ab-
solute immunity, at least in the case of constitutional torts involv-
ing the judicial process. Professor Davis has argued, "We should
not try each case twice, once between the parties and once be-
tween the losing party and the government unit."'55 Permitting
suit against the United States for its employees' activities related
to the judicial process could have a very unsettling impact and
could raise many difficult questions: To what extent could a con-
stitutional tort suit be used to obtain discovery for use in habeas
corpus proceedings? Can judges or prosecutors be deposed to dis-
cover the basis for their official conduct? Would discussions between
a judge and a law clerk be discoverable? Is it desirable for the

District of Columbia v. Carter, 409 U.S. 418 (1973); see also Johnson v. State, 69
Cal. 2d 782, 792-93, 447 P.2d 352, 359-60, 73 Cal. Rptr. 240, 247-48 (1968); Lipman
v. Brisbane Elementary School Dist., 55 Cal. 2d 224, 229-30, 359 P.2d 465, 467,
11 Cal. Rptr. 97, 99 (1961). This analysis has been adopted in interpreting the
Federal Tort Claims Act, as now enacted. Payton v. United States, 636 F.2d 132,
148 (5th Cir. 1981); Downs v. United States, 522 F.2d 990, 998 (6th Cir. 1975); Crain
v. Krehbiel, 443 F. Supp. 202, 216-17 (N.D. Cal. 1978).

154. See notes 266-82 infra and accompanying text.
155. 3 K. DAVIS, ADMINISTRATIVE LAW TREATISE, S 25.16, at 497 (1958). There

is no reason to expect a losing party to exercise self-restraint. Criminal defen-
dants are notoriously litigious. Casto, Innovations, supra note 10, at 81. Civil
litigants also are unlikely to accept initial defeat with equanimity. See Butz v.
Economou, 438 U.S. 478, 509 (1978).
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Attorney General to be placed in the position of defending the
conduct of judges before whom he or she must practice? An addi-
tional problem is the possibility of conflicting judgments. In the
context of suits against individuals, absolute immunity for conduct
related to the judicial process is based in part upon the presence
of built-in procedural safeguards, such as representation by counsel
and the right to appeal in criminal cases, that reduce the need for a
private damages remedy.1 5 Furthermore, the presence of neutral
judges and juries assures the basic fairness of judicial proceedings.157

Appellate review is the traditional vehicle for correcting error or
misconduct in the judicial process, and there is no general dissatis-
faction with the adequacy of the appellate process. Absent some
compelling reason, a new tort action with its foreseeable and unfore-
seeable problems should not be created.

ii. Qualified Immunity of Prosecutors and Members of Congress

In terms of simple draftsmanship, the language of H.R. 24's
immunity provision is ambiguous and should be clarified. The literal
or plain meaning of the provision is "The United States may not
assert.., the absolute or qualified immunity of the employee ....
except that the United States may assert such a defense if the
act or omission is that of a Member of Congress . . . or prosecu-
tor . . .1"'I There is no problem if "such a defense" refers solely
to a prosecutor's absolute immunity for activities "intimately
associated with the judicial phase of the criminal process,"'159 but
"such a defense" also can be read to refer to "qualified immunity,"
which prosecutors receive when acting in an investigatory" or

156. 438 U.S. at 512; Imbler v. Pachtman, 424 U.S. 409, 427 (1976).
157. 438 U.S. at 512. The psychological impact of the traditions and restraints

inherent in the judicial role to which judges themselves are subject cannot be
ignored. K. LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS 46-50
(1960).

158. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(b) to Title 28
of the United States Code), reprinted in Appendix to this Article.

159. Imbler v. Pachtman, 424 U.S. 409, 430 (1976).
160. Henderson v. Fisher, 631 F.2d 1115 (3d Cir. 1980); Marrero v. City of

Hialeah, 625 F.2d 499, 508 (5th Cir. 1980) ("[It is the official function that deter-
mines the degree of immunity required, not the status of the acting officer." (em-
phasis in original)), cert. denied, 450 U.S. 913 (1981); Forsyth v. Kleindienst, 599
F.2d 1203 (3d Cir. 1979), cert. denied, 453 U.S. 913 (1981); Hampton v. Hanrahan,
600 F.2d 600 (7th Cir. 1979); Jacobson v. Rose, 592 F.2d 515 (9th Cir. 1978); Briggs
v. Goodwin, 569 F.2d 10 (D.C. Cir. 1977), cert. denied, 437 U.S. 904 (1978).

The Imbler Court cited a number of lower court decisions allowing only a
qualified immunity for a prosecutor's administrative or investigatory functions,
but did not decide the issue. 424 U.S. at 430-31. The Court did note, however,

[Vol. 49

HeinOnline  -- 49 Tenn. L. Rev. 230 1981-1982



GOVERNMENT LIABILITY

administrative capacity.161 There is no rational basis for amending
the Federal Tort Claims Act so that the government's liability dif-
fers depending upon whether a particular search and seizure, for
example, is committed by a prosecutor or an FBI agent. The bill
creates the same problem with regard to members of Congress,
who are protected by an absolute immunity when acting in a legis-
lative capacity" but who may enjoy only a qualified immunity when
acting in an administrative capacity. '" Either H.R. 24 should be
redrafted or authoritative legislative history should be created to
eliminate this undesirable ambiguity.'6

iii. "A Person Performing Analogous Functions"

A second aspect of the bill's immunity language that should
be considered is the phrase "a person performing analogous func-
tions,"'6 5 which refers to such individuals as administrative law
judges or individuals who initiate and conduct administrative en-
forcement proceedings.166 Employees engaging in these types of
activities were accorded absolute immunity in Butz v. Economou,17

but the plea of absolute immunity should not be expanded beyond
the scope of the present, judicially developed doctrine. Since the
primary justification for individual officers' absolute immunity
always has been a perceived need to protect the personal finances
of public officials,' enactment of H.R. 24 would eliminate any need
to expand the doctrine further. Moreover, when a government
rather than an individual officer is pleading the defense, the threat

"At some point, and with respect to some decisions, the prosecutor no doubt fune-
tions as an administrator rather than as an officer of the Court." Id. at 431 n.33.

161. See 424 U.S. at 431 n.33. For example, a qualified immunity should apply
in a suit against a prosecutor arising from racially discriminatory practices in
the internal administration of the prosecutor's office.

162. Doe v. McMillan, 412 U.S. 306 (1973); Kilbourn v. Thompson, 103 U.S.
168 (1880); see also Hutchinson v. Proxmire, 443 U.S. 111 (1979).

163. Davis v. Passman, 544 F.2d 865, 881-82 (5th Cir. 1977), rev'd, 571 F.2d
793 (5th Cir. 1978) (en banc), rev'd, 442 U.S. 228 (1979); cf. Benford v. American
Broadcasting Companies, Inc., 502 F. Supp. 1148 (D. Md. 1980) (congressional in-
vestigators). Neither the Fifth Circuit, en banc, nor the Supreme Court reached
the qualified immunity issue in the Passman case. 442 U.S. at 246 n.25 & 249.

164. Committee reports or a planned colloquy could explain that the words
"a Member of Congress, a judge, or prosecutor, or other person performing
analogous functions" refer to those persons only when they are engaged in func-
tions protected by an absolute immunity.

165. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(b) to Title 28
of the United States Code), reprinted in Appendix to this Article.

166. See Casto, Innovations, supra note 10, at 81-82 & 109-11.
167. 438 U.S. 478 (1978).
168. See notes 56-59 supra and accompanying text.
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to fearless and effective government is lessened." Although a good
argument can be made that certain types of official conduct, such
as judicial conduct, should not be the subject of tort litigation
regardless of whether an individual official's finances are jeopar-
dized, 70 these types of conduct are protected by the bill's express
retention of the absolute immunity defense.

c. Administrative Disciplinary Proceedings

A significant difference between H.R. 24 and legislative pro-
posals introduced in previous Congresses is the absence in H.R.
24 of any detailed provision for administrative disciplinary pro-
ceedings. 7' H.R. 2659, introduced in the Ninety-Sixth Congress,
would have allowed individuals who obtained a settlement or judg-
ment on a constitutional tort claim to initiate administrative dis-
ciplinary proceedings against the officials involved.' These pro-
ceedings would have been conducted by the head of the agency
employing the official involved.' If the disciplinary action taken
was unsatisfactory, the victim could have sought administrative
review by an independent agency (usually the Merit Systems Pro-
tection Board14

) to determine from the record whether the initial

169. See note 153 supra and accompanying text. Of course, conscientious
government officials are concerned about subjecting their employer to liability.
See 127 CONG. REC. S1627 (daily ed. Feb. 26, 1981) (remarks of Sen. Hatch). This
is a healthy concern that will encourage careful consideration of constitutional
rights and limitations. Owen v. City of Independence, 445 U.S. 622, 656 (1980);
cf. Johnson v. State, 69 Cal. 2d 782, 792-93, 447 P.2d 352, 359-60, 73 Cal. Rptr.
240, 247-48 (1968) (state tort claims act).

170. See notes 155-57 supra and accompanying text.
171. H.R. 24's preamble provides that one of its purposes is "to establish

procedures whereby a person injured by a constitutional tort may initiate and
participate in a disciplinary inquiry with respect to such tort." H.R. 24, 97th Cong.,
1st Sess. (1981), reprinted in Appendix to this Article. The bill, however, has
no such provision. This drafting error probably stems from a blind adoption of
the preamble of H.R. 2659, 96th Cong., 1st Sess. (1979); see note 35 supra. H.R.
2659 did have such a provision.

172. H.R. 2659, 96th Cong., 1st Sess. § 8 (1979) (adding SS 2683-2684 to Title
28 of the United States Code); see note 35 supra. See generally Dolan, supra note 35.

173. H.R. 2659, 96th Cong., 1st Sess. S 8 (1979) (adding S 2684(b) to Title
28 of the United State Code); see note 35 supra. The proceedings could have been
terminated if the complaint were "so lacking in substance or so unsubstantiated
as not to warrant further inquiry." Id. Hearings would have been required to
resolve any "material and substantial dispute of fact." Id.

The head of the agency employing the officer involved would have been re-
quired to "determine whether disciplinary action is warranted, issue a statement
of findings, a statement of the nature and degree of any disciplinary action to
be taken, and notify the person requesting the inquiry and the employee of such
determination and the reasons therefor." Id.

174. Id. (adding S 2686(a) to Title 28 of the United States Code).
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agency action was reasonable. 75 The independent reviewing
agency's decision, including any recommendation of disciplinary
action," would have been binding177 upon the agency employing
the officer involved. The victim, however, could have sought judicial
review in the appropriate United States court of appeals.'

Instead of mandating complicated administrative disciplinary
proceedings, H.R. 24 simply requires the Attorney General to refer
constitutional tort cases in which the plaintiff has obtained a settle-
ment or judgment to the pertinent agency "for such further ad-
ministrative investigation or disciplinary action as may be appro-
priate." '79 Of the two approaches, the simpler is preferable. Although
the notion of disciplinary proceedings invoked and driven by vic-
tims of constitutional torts has a certain theoretical appeal, in prac-
tice such proceedings likely would degenerate into an admini-
strative nightmare. ' A fundamental purpose of H.R. 24 is to free
conscientious public servants from the impact of personal litiga-
tion. Complex disciplinary proceedings invoked by victims of con-
stitutional torts could resurrect this problem, albeit in a different
forum.

A victim of a constitutional tort cannot be expected to have
a neutral and dispassionate attitude toward the individual perpe-
trators of his or her injury. Furthermore, the possibility of basely
motivated harassment cannot be discounted. Therefore, settlements
and judgments could be expected to result in the filing of an ad-
ministrative complaint as a matter of course. Since the settlements
and judgments would have been obtained without regard to the
individual official's good faith,' a great number of the resulting
administrative complaints would be filed against innocent public
servants.'

175. Id. (adding S 2684(c) to Title 28 of the United States Code).
176. The independent reviewing agency could have recommended any of

a number of disciplinary actions ranging from removal to a simple reprimand.
Id. (adding S 2682(5) to Title 28 of the United States Code). H.R. 2659, however,
would not have expanded the Merit Systems Protection Board's authority to
reduce the severity of the disciplinary action taken by the employing agency.
Id. (adding S 2688(c) to Title 28 of the United States Code).

177. Id. (adding § 2684(c) to Title 28 of the United States Code).
178. Id. (adding S 2684(d) to Title 28 of the United States Code).
179. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(e) to Title 28

of the United States Code), reprinted in Appendix to this Article; see note 147
supra and accompanying text.

180. During hearings on H.R. 2659, Representative Danielson expressed the
lingering concern that "we [might be] creating some small-scale Frankenstein here
which will permit vindictive people to institute agency inquiries and cases where
they should not be instituted, frivolously and for the purpose of harassment."
House Hearings on H.R. 2659, supra note 35, at 85.

181. See note 145 supra and accompanying text.
182. This prediction is supported by the generally held belief that the
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The resulting administrative litigation probably would have a
more deleterious impact upon fearless and effective government
than does the present system of individual tort liability. Under
the present system the government provides for the defense of
its officers in judicial proceedings,"'8 but there is no comparable
provision for defense in administrative proceedings. Even if the
cost of defending the employee in an administrative proceeding
were borne by the government, the employee still would be faced
with the prospect of lengthy administrative litigation initiated and
driven by private citizens."M The potential for harassing admini-
strative litigation also might have an undesirable impact upon the
disposition of constitutional tort claims against the government
because in contemplating the settlement of such cases, a conscien-
tious government attorney would take into account the probabili-
ty of a resulting administrative complaint. If the government
employee involved appeared to have acted innocently and in good
faith, the government would tend not to settle.

The approach to disciplinary proceedings taken in H.R. 24 is
preferable because the private citizen's control over the proceedings
is eliminated and discipline is left to the head of the agency employ-
ing the individual. No doubt some will claim that the agency head
inevitably will attempt to whitewash or cover up an employee's
misconduct. This criticism, however, is not persuasive to the ex-
tent that it is premised upon an assumption that agency heads
generally are corrupt and lawless individuals. Certainly, there is
an administrative inertia and general bureaucratic collegiality that
militates against disciplining employees, but this subtle barrier
will be breached by the Attorney General's formal referral of cases
to the agency head for appropriate discipline.

H.R. 24's referral procedure for internal discipline could be im-
proved by making two adjustments to the scheme. First, the At-
torney General should be authorized to refer certain cases for
discipline even though the plaintiff obtains neither a settlement
nor a judgment, since in some of those cases a referral would be
appropriate.185 Finally, the head of an agency to which a case has

qualified immunity good faith defense is a significant reason for the paucity of
money judgments against federal officials. See note 151 supra.

183. See notes 67-82 supra and accompanying text.
184. There would be a proceeding within the employee's agency, an appeal

by the private citizen to the Merit Systems Protection Board, and finally a judicial
appeal. See notes 171-78 supra and accompanying text.

185. For example, an official may have instituted administrative proceedings
against a private citizen without cause and solely in order to punish the citizen's
exercise of first amendment rights. In such a case, the government probably could
plead absolute immunity. See Butz v. Economou, 438 U.S. 478 (1978); accord
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been referred for appropriate disciplinary action should be required
to make a public report of the disposition of the referral. Although
the disposition would not be subject to challenge except by the
affected employee, the discipline of preparing the report would
give greater assurance that the Attorney General's referral would
not fall prey to administrative inertia.

d. "A Tort Claim Arising Under the Constitution"

H.R. 24 makes an important distinction between tort claims
that arise under the Constitution and claims that do not,18 but the
bill does not provide a clear definition of a constitutional tort. The
bill ambiguously commands: "The United States shall be liable, with
respect to a tort claim arising under the Constitution of the United
States, to the extent that liability for such claim is recognized or
provided by applicable Federal law .... ."I' This provision is mere-
ly a reflection of political reality.

As a practical matter, federal employees now are subject to
liability only for constitutional torts. Federal officers who commit
ordinary torts while acting within the scope of their employment
are protected by an absolute immunity,'" but many federal em-
ployees who commit constitutional torts are protected by only a
qualified immunity.'89 By creating liability for constitutional torts
only "to the extent that liability for such claim is recognized or
provided by applicable Federal law,"'" the drafters of H.R. 24 have
attempted to avoid expanding government liability beyond the pre-
sent potential liability of individual employees. This approach may
be a political prerequisite to the bill's enactment, but the ambiguous
language of the bill is certain to complicate litigation.

i. Defining a Constitutional Tort

Understanding the problems inherent in H.R. 24's definition

Economou v. Butz, 466 F. Supp. 1351 (S.D.N.Y. 1979) (on remand). Nevertheless,
disciplinary action clearly would be appropriate.

186. See notes 125-45 supra and accompanying text.
187. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(b) to Title 28

of the United States Code), reprinted in Appendix to this Article.
188. Barr v. Matteo, 360 U.S. 564 (1959); accord Sami v. United States, 617

F.2d 755 (D.C. Cir. 1979); Miller v. DeLaune, 602 F.2d 198 (9th Cir. 1979); Birn-
baum v. United States, 588 F.2d 319 (2d Cir. 1978); Granger v. Marek, 583 F.2d
781 (6th Cir. 1978); Savarese v. HEW, 479 F. Supp. 304 (N.D. Ga. 1979), affid,
620 F.2d 298 (5th Cir. 1980); see also Butz v. Economou, 438 U.S. 478 (1978).

189. Butz v. Economou, 438 U.S. 478 (1978).
190. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(b) to Title 28

of the United States Code), reprinted in Appendix to this Article.
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of a constitutional tort requires a consideration of the nature of
tort actions involving government officials. Actionable conduct on
the part of government officials can be divided among three cate-
gories. The first category consists of types of conduct that are
common-law torts but that clearly are not constitutional torts
because the conduct does not violate the Constitution. Converse-
ly, the second category consists of types of conduct that clearly
are constitutional torts but that are not common-law torts because
no common-law rights have been violated. Finally, the third cate-
gory consists of common-law torts that coincidentally involve un-
constitutional conduct for which there may or may not be an inde-
pendent constitutional tort remedy.

An officer's activities may be tortious and yet be quite consis-
tent with the Constitution. Torts in this first category are purely
a matter of common law or statute and are known as ordinary
torts. Simple defamation is a frequently recurring example of con-
duct that falls within this first category.' This type of conduct
cannot result in "a tort claim arising under the Constitution."'92

The second category consists of activities that are not tortious
under common law or statute, but nevertheless are in violation
of the Constitution. Any tort remedy that the aggrieved individual
may have must be inferred directly from the Constitution. In Davis
v. Passman" the Supreme Court inferred a constitutional damages
remedy for the benefit of a woman who alleged that her rights
under the fifth amendment had been violated by the federal govern-
ment's termination of her employment because of her gender. Davis
thus involved "a tort claim arising under the Constitution."194

The third category of actionable conduct by government offi-
cials consists of activities that are tortious under common law or
statute and that also coincidentally involve unconstitutional con-
duct. In such cases the plaintiff's remedy may be based upon two

191. See Paul v. Davis, 424 U.S. 693 (1976); accord Havas v. Thornton, 609
F.2d 372 (9th Cir. 1979); Walker v. Cahalan, 542 F.2d 681 (6th Cir. 1976), cert.
denied, 430 U.S. 966 (1977). In some cases, however, defamation by a public of-
ficial may be a constitutional violation. For example, the Constitution may pro-
hibit officials from using defamation as a tool for punishing individuals for the
exercise of their first amendment right of free speech. Economou v. Butz, 466
F. Supp. 1351 (S.D.N.Y. 1979) (on remand). In addition, courts may allow a con-
stitutional damages remedy for injury to reputation caused by defamation when
the defamation is closely related to unconstitutional conduct. Marrero v. City
of Hialeah, 625 F.2d 499 (5th Cir. 1980), cert. denied, 450 U.S. 913 (1981).

192. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(b) to Title 28
of the United States Code), reprinted in Appendix to this Article.

193. 442 U.S. 228 (1979).
194. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(b) to Title 28

to the United States Code), reprinted in Appendix to this Article.
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separate and independent theories. The common law or statute
provides a remedy, and the Constitution may provide a remedy
for the violation of the plaintiff's constitutional as opposed to
common-law rights. Bivens v. Six Unknown Named Agents9 ' is the
most famous case involving conduct falling within this third
category.

ii. "Arising Under"

The United States' liability under H.R. 24 is written in terms
of legal theory rather than actual conduct: "The United States shall
be liable, with respect to a tort claim arising under the Constitu-
tion ... ."196 A tort claim based upon state-created rights but in-
volving coincidentally unconstitutional conduct simply does not fit
into H.R. 24's definition of a constitutional tort. Such claims arise
under state law, not the Constitution, and the Supreme Court has
noted that unconstitutional conduct does not necessarily give rise
to a federal damages remedy.'97 The coincidental unconstitutional
conduct would be pertinent to a state tort action only to rebut
the defense of justification based upon the defendant's authority
as a federal officer.9

A similar analysis of the phrase "arising under" is commonly
used in construing the statute that defines the federal district
courts' general federal question jurisdiction. This statute grants
the courts jurisdiction over "all civil actions wherein the matter
in controversy ... arises under the Constitution."'" The term "arises
under" in this statute refers to the law upon which the plaintiff's
claim for relief is based, which must appear on the face of a well-
pleaded complaint. ° It would be confusing and certainly surpris-
ing if Congress intended a significantly different meaning for the
term "arising under" as used in H.R. 24.

The use in H.R. 24 of the phrase "arising under," with its con-
sequent restriction of the United States' liability, could have the
unintended result of limiting the scope of relief now available to
individuals injured by officials' unconstitutional conduct. In Butz

195. 403 U.S. 388 (1971); see also Carlson v. Green, 446 U.S. 14 (1980).
196. H.R. 24, 97th Cong., 1st Sess. S 3 (adding S 2681(b) to Title 28 of the

United States Code), reprinted in Appendix to this Article; see notes 187-90 supra
and accompanying text.

197. Carlson v. Green, 446 U.S. 14 (1980); Davis v. Passman, 442 U.S. 228
(1979).

198. See Hill, Constitutional Remedies, 69 COLUM. L. REV. 1109, 1128-29(1969).
199. 28 U.S.C. S 1331 (1976).
200. See C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PRO-

CEDURE S 3562 & 3566 (1975).

1982]

HeinOnline  -- 49 Tenn. L. Rev. 237 1981-1982



TENNESSEE LAW REVIEW

v. Economou"1 the Supreme Court held that federal executive offi-
cers who violate the Constitution generally are entitled to only
a qualified immunity. A credible argument can be made that the
only difference between a Bivens action and a tort action arising
under state law against federal officials for their coincidentally
unconstitutional conduct is an insignificant matter of pleading."'2
In both cases the defendants plead their offices in order to avoid
personal liability for unconstitutional conduct. Therefore, in a tort
action involving officials' coincidentally unconstitutional conduct,
the defendant federal officials should be accorded only a qualified
immunity. Although the Court in Butz did not reach this issue,
the opinion does not negate the suggestion that the two types of
actions are similar for the purpose of applying qualified immun-
ity, since the opinion focused on limiting the defense of official
immunity rather than defining the scope of a Bivens action arising
under the Constitution. Because H.R. 24 appears to bar personal
liability in tort actions arising under state law for coincidentally
unconstitutional conduct,"3 the bill's restricted approach to govern-
ment liability for constitutional torts could mean that there is no
defendant that would be liable to some plaintiffs who have been
injured by unconstitutional conduct. This result surely is inconsis-
tent with the idea that government liability should be substituted
for individual liability.

iii. "To the Extent . . . Such Claim Is Recognized"

The issue whether redress is available to plaintiffs whose suits
are based upon official misconduct that falls within the third cate-
gory can be resolved by taking a liberal attitude toward inferring
a federal damages remedy for violations of the Constitution, a reme-
dy clearly arising under federal law.04 In Bivens v. Six Unknown
Named Agents 5 the Supreme Court inferred a damages remedy
from the Constitution despite the availability of an ordinary tort
remedy under state law. More recently, in Carlson v. Green"°' the

201. 438 U.S. 478 (1978).
202. Cf. Hill, supra note 198, at 1128-31 (written well before Butz).
203. See notes 196-98 supra and accompanying text.
204. In a draft committee report of an earlier version of H.R. 24, the term

"arising under the Constitution" was explained as indicating "that the Commit
tee expects continuing evolution of the constitutional violations which will b
held to constitute constitutional torts. In fact, the Committee favors an expan
sive definition of the term constitutional tort." Senate Hearing on S. 3314, supra
note 122, at 833.

205. 403 U.S. 388 (1971).
206. 446 U.S. 14 (1980).
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Government argued that a Bivens remedy against individual officers
was inappropriate because a remedy was available against the
government under the Federal Tort Claims Act. Without directly
addressing this argument, the Supreme Court held that Congress
had intended the Federal Tort Claims Act to be an alternative
rather than an exclusive remedy for federal officers' tortious con-
duct.' The Court, in inferring a damages remedy under the Consti-
tution, reasoned first that "Bivens established that the victims of a
constitutional violation by a federal agent have a right to recover
damages against the official.., despite the absence of any statute
conferring such a right. '208 Second, the Court stated that this
general damages remedy is not available if there are "'special fac
tors counselling hesitation in the absence of affirmative action by
Congress' 01 or if Congress has expressly provided an exclusive,
equally effective substitute remedy.2 0 The Court has yet to refuse
to infer a damages remedy for violations of the Constitution,"' and
Carlson easily can be read as proclaiming that a Bivens-type
damages remedy is the general rule in such cases. 212

Controversy would be avoided if H.R. 24 were amended to pro-
vide a clearer definition of a constitutional tort. Congress should
at least define a constitutional tort expressly to include any un-
constitutional act that is also a common-law tort.2

'
3 This would not

require the federal courts to apply the law of any particular state
to determine whether a federal officer's conduct gives rise to a
constitutional tort; rather, the federal courts would function as
common-law courts in shaping a system of constitutional tort
remedies. The Constitution would be the source of the rights in-
volved, and general common law would be used as a guide to deter-
mine whether a damages remedy is appropriate.

The general common law is a good guide for shaping at least
the minimum scope of constitutional tort remedies. If damages have
traditionally been available to remedy particular wrongs, Congress
reasonably could provide that the same conduct by a federal offi-
cer, if in violation of the Constitution, gives rise to a federal tort

207. See notes 293-97 infra and accompanying text.
208. 446 U.S. at 18.
209. Id. (quoting Bivens v. Six Unknown Named Agents, 403 U.S. 388, 396

(1971)); accord Gillespie v. Civiletti, 629 F.2d 637 (9th Cir. 1980) (following Carlson).
210. 446 U.S. at 18-19.
211. In addition to Carlson and Bivens, see Davis v. Passman, 442 U.S. 228

(1979).
212. See Gillespie v. Civiletti, 629 F.2d 637 (9th Cir. 1980); Zerilli v. Even-

ing News Ass'n, 628 F.2d 217, 223 (D.C. Cir. 1980). Justice Powell wrote a concur-
ring opinion in Carlson complaining about this apparent expansion of Bivens. 446
U.S. at 25 (Powell, J., concurring).

213. See notes 201-03 supra and accompanying text.
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remedy. Certainly the federal courts are capable of developing
and administering a system of federal common-law tort remedies
based upon the Constitution and the general common law of torts.
Legal education and much legal scholarship is based upon the no-
tion that there is a general common law of torts although it may
not exist except in theory. 14 The problem of shaping a common-
law rule in federal court would be no different from the problem
confronting a state court when there is no controlling precedent
on a particular issue. Surely federal judges are as capable of mak-
ing these decisions as are state judges.

e. The Disparate Treatment of Constitutional and Ordinary Torts

Under H.R. 24 constitutional and ordinary tort claims against
the United States would be subject to disparate treatment in at
least six different ways. At first glance, these differences in treat-
ment seem to be purely arbitrary; nevertheless, a pattern is pre-
sent. The differences between the treatment of constitutional and
ordinary torts can be tabulated as follows:

Constitutional Tort Ordinary Tort

1. Defenses of discretion- Defenses are available." 6

ary function and reli-
ance upon a statute or
regulation are not avail-
able.21

214. See Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxi-
cab & Transfer Co., 276 U.S. 518 (1928) (Holmes, J., dissenting); RESTATEMENT
(SECOND) OF TORTS.

215. See note 144 supra and accompanying text. In addition, the defense
under 28 U.S.C. S 2680(k) (1976) that a claim arose in a foreign country is not
available in a constitutional tort suit against the United States. H.R. 24, 97th
Cong., 1st Sess. S 3 (1981) (adding S 2681(g) to Title 28 of the United States Code),
reprinted in Appendix to this Article. Since the Federal Tort Claims Act sub-
jects the United States to liability "in the same manner and to the same extent
as a private individual under like circumstances," 28 U.S.C. S 2674 (1976), this
exception is necessary to avoid government liability under the law of a foreign
country. The problem does not arise in the context of constitutional torts, in which
the United States' liability is a matter of federal law. See notes 248-54 infra and
accompanying text.

216. 28 U.S.C. § 2680(a) (1976).
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Constitutional Tort

2. Defense of absolute
immunity is available."'

3. Liquidated damages are
available.2"9

4. Attorney's fees are
available.22'

5. Settlements and judg-
ments are referred for
appropriate disciplinary
action.2 3

6. Existence and details of
cause of action are left
to federal law.2

Ordinary Tort

Defense of absolute immunity
probably is not available.1 8

Liquidated damages are not
available.2 0

Attorney's fees are not avail-
able.'

Settlements and judgments are
not referred for appropriate
disciplinary action. 4

Existence and details of cause
of action are left to state
law.

226

217. See notes 149-57 supra and accompanying text.
218. Federal officers generally are protected by an absolute immunity from

liability for ordinary torts. See note 188 supra and accompanying text. To permit
the United States to plead this immunity would effectively abrogate substantial
portions of the Federal Tort Claims Act. See Downs v. United States, 382 F. Supp.
713 (M.D. Tenn. 1974), rev'd on other grounds, 522 F.2d 990 (6th Cir. 1975).

219. See note 143 supra and accompanying text.
220. Under the Federal Tort Claims Act the question of damages for ordi-

nary torts is left for the most part to state law. 28 U.S.C. S 2674 (1976). Therefore,
liquidated damages are not available unless established by state law.

221. See note 142 supra and accompanying text.
222. 28 U.S.C. 5 2412 (1976), as amended by The Equal Access to Justice

Act, Pub. L. No. 96-481, S 204, 94 Stat. 2325, 2327-29 (1980). Under this statute
a court may award reasonable attorney's fees in a tort action against the United
States, and the United States is "liable for such fees and expenses to the same
extent that any other party would be liable under the common law or under the
terms of any statute which specifically provides for such an award." 28 U.S.C.
S 2412(a) (1976). The purpose of this provision is to adopt the American rule that
an award of attorney's fees generally is not appropriate and to permit an award
under various exceptions to the American rule, such as bad faith on the part
of the defendant or the existence of a common fund. H.R. REP. No. 1434, 96th
Cong., 2d Sess. 25 (1980) (Committee of Conference), reprinted in 1980 U.S. CODE
CONG. & AD. NEWS 8650, 8660 (1981).

223. See note 147 supra and accompanying text.
224. There simply is no comparable provision for ordinary torts.
225. See notes 248-54 infra and accompanying text.
226. 28 U.S.C. S 2674 (1976).
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Most of the tabulated inconsistencies stem from a fundamen-
tal difference between the primary purposes of the Federal Tort
Claims Act and H.R. 24. The Federal Tort Claims Act was intend-
ed to provide compensation to the victims of government torts,227

while compensation is merely an ancillary concern in H.R. 24. The
drafters of H.R. 24 were concerned primarily with protecting federal
employees from personal liability, 8 but because of serious con-
stitutional and political impediments, government employees can-
not be immunized without providing the victims of unconstitutional
conduct with a substitute remedy.' Thus, the reason for the reme-
dy against the United States in H.R. 24 is to assure the bill's enact-
ment and constitutionality -not to provide compensation.

i. Discretionary Function

The substitute remedy for constitutional torts provided by H.R.
24 would be inadequate in many situations if the United States
were allowed to plead the defenses of discretionary function and
reliance upon a statute or regulation. There are persuasive justifica-
tions for these defenses,m but the enactment of H.R. 24 would evi-
dence a legislative judgment that the benefits of immunizing federal
employees from liability for constitutional torts outweigh the
detrimental effects of abrogating the defenses. In the case of or-
dinary torts, there is no constitutional impediment to Congress'
immunizing federal employees without eliminating the defenses
of discretionary function and reliance upon a statute or regulation
because federal employees already are protected by a judicially
created general rule of absolute immunity in ordinary tort cases."
Therefore, the rationale for eliminating these particular defenses
is not applicable to ordinary tort claims against the United States.

227. See generally 1 L. JAYSON, supra note 48, SS 51-64.
228. For obvious tactical reasons related to assuring the enactment of an

exclusive remedy provision such as H.R. 24, there is little direct evidence to sup-
port this statement. Nevertheless, this is the author's conclusion based upon his
study over a period of two years of various legislative proposals, congressional
hearings, Department of Justice correspondence, and other records. Of course,
some members of Congress are concerned primarily with the issues of compensa-
tion and deterrence. See, e.g., notes 121-24 supra and accompanying text.

229. See K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES S 25.13 (1976);
K. DAVIS, ADMINISTRATIVE LAW TREATISE SS 25.11 & 25.13 (1958).

230. See notes 155-57 supra and accompanying text.
231. See note 188 supra and accompanying text. Enactment of H.R. 24 would

do more than codify these judicial rules. The bill would immunize officers from
suits based on simple negligence or the performance of ministerial duties. It is
not clear whether the defense of absolute immunity would extend to such cases.
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ii. Absolute Immunity

Under H.R. 24 the United States can plead its employees' ab-
solute immunity in constitutional tort cases. A substitute remedy
is not necessary in these cases because the officials involved already
are protected by an absolute immunity. Because federal employees
also generally are protected by absolute immunity from liability
for ordinary torts,232 permitting the United States to plead its
employees' absolute immunity in ordinary tort cases would negate
the underlying principle of the Federal Tort Claims Act.233 To the
extent that the government's proposed absolute immunity in con-
stitutional tort cases has a principled basis, 23 comparable protec-
tion in ordinary tort cases is afforded by the discretionary func-
tion defense.235

iii. Liquidated Damages and Attorney's Fees

The bill's special provisions for liquidated damages and attor-
ney's fees also can be justified as a quid pro quo for immunizing
government employees. While individual officers currently are sub-
ject to personal liability for punitive damages in constitutional tort
cases,"6 the United States would not be subject to this liability
under H.R. 24.237 The bill's provisions for liquidated damages and
attorney's fees therefore could be justified as a substitute for the
loss of punitive damages. 38

There is, however, a more principled justification for allowing
liquidated damages for constitutional torts. The rules of damages
that have been developed for ordinary torts frequently do not ade-
quately address the harm caused by unconstitutional conduct.239

In many situations, ranging from unconstitutional discriminatory
practices 40 to the illegal impoundment of an automobile, 1 plain-

232. See note 188 supra and accompanying text.
233. See note 218 supra.
234. See notes 155-57 supra and accompanying text.
235. See, e.g., Golden Holiday Tours v. Civil Aeronautics Board, 531 F.2d

624 (D.C. Cir. 1976) (Civil Aeronautics Board decision); J.H. Rutter Rex Mfg. Co.
v. United States, 515 F.2d 97 (5th Cir. 1975) (NLRB decision); Smith v. United
States, 375 F.2d 243 (5th Cir.), cert. denied, 389 U.S. 841 (1967).

236. See Carlson v. Green, 446 U.S. 14, 20-23 (1980).
237. See note 140 supra and accompanying text.
238. See notes 289-92 infra and accompanying text.
239. See generally S. NAHMOD, CIVIL RIGHTS & CIVIL LIBERTIES LITIGATION

S4 (1979); Note, Damage Awards for Constitutional Torts: A Reconsideration After
Carey v. Piphus, 93 HARV. L. REV. 966 (1980).

240. O'Brien v. Leidinger, 452 F. Supp. 720 (E.D. Va. 1978).
241. Craig v. Carson, 449 F. Supp. 385 (M.D. Fla. 1978).
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tiffs have received only nominal damages. 42 Therefore, Congress
reasonably could decide to establish special rules for damages for
constitutional torts while retaining the traditional notions of dam-
ages for ordinary torts.

The bill's disparate treatment of attorney's fees depending upon
whether the suit is based on a constitutional or an ordinary tort
is difficult to justify except in terms of assuring that H.R. 24 pro-
vides equally as effective a remedy as does the Bivens action.243

One could argue that allowing attorney's fees only for constitu-
tional torts is justified because constitutional torts frequently in-
volve an abuse of office and litigation should be encouraged to cor-
rect the abuse. The same is also true of intentional torts, however.
In practice, this disparate treatment may not be significant since
virtually every conceivable intentional tort would involve a con-
stitutional violation if a federal officer is the tortfeasor. Defamation
is the only significant exception, 244 and the United States currently
is not245 and under H.R. 24246 would not be subject to liability for
defamation under the Federal Tort Claims Act.

iv. Disciplinary Action

H.R. 24's provisions for referral by the Attorney General of
settlements and judgments to agencies for appropriate disciplinary
action is another provision that obviously has been added in order
to make the immunization of federal employees more palatable.247

There would be, however, no acceptable justification for Congress'
failure to enact a comparable provision for intentional ordinary
torts. The provision for attorney's fees in H.R. 24 can be justified
as part of the price for employee immunity, even to those who
generally oppose the award of attorney's fees. Surely no one would
object to discipline of wrongdoing employees by their own agency.
If an intentional tort claim has sufficient merit to warrant settle-
ment or a judgment, some form of disciplinary proceedings should
follow as a matter of course.

242. These and other cases are collected in Note, Damage Awards Jbr (;on-
stitutional Torts: A Reconsideration After Carey v. Piphus, 93 HARV. L. REV. 966,
977 (1980).

243. See notes 236-38 supra and accompanying text.
244. See note 191 supra and accompanying text.
245. 28 U.S.C. S 2680(h) (1976).
246. H.R. 24, 97th Cong., 1st Sess. S 4(c) (1981) (amending 28 U.S.C. S 2680(h)

(1976)), reprinted in Appendix to this Article.
247. See notes 122-24 supra and accompanying text.
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v. Federal or State Law

The last difference between the treatment of constitutional and
ordinary torts under the Federal Tort Claims Act, as amended
by H.R. 24, is the law that would be applied to the plaintiff's cause
of action. The effect of the Federal Tort Claims Act essentially
is to waive sovereign immunity in ordinary tort cases: The United
States is subject to liability "in the same manner and to the same
extent as a private individual under like circumstances. 248 With
a few exceptions,249 this liability is left to state law.

Comparable treatment of constitutional torts is impossible. At
least two aspects of constitutional tort law must be left entirely
to federal law. First, the substantive rights involved are federal
constitutional rights. Under the Federal Tort Claims Act it is sen-
sible to provide that the plaintiff's cause of action is governed by
state law because the rights involved are created by state law.
This justification, however, is not relevant when the underlying
rights are created by the federal constitution. Likewise, the ques-
tion whether a damages remedy is available for a particular viola-
tion of the United States Constitution is clearly a matter of federal
rather than state law.

A third aspect of constitutional tort law might be left to state
law. The extent of an individual's constitutional rights and the
availability of a damages remedy are not the only issues that must
be resolved in a constitutional tort case. For instance, in actions
against state officers under section 1983, the extent of a plaintiff's
rights and the availability of damages are federal questions,2" but
under section 19882' the remedial details are left to state law unless
state law is in some way inconsistent with the goals of section
1983.25' Although the remedial details of the federal government's
constitutional tort liability might be left to state law, there is lit-
tle reason to do so. When federal constitutional rights rather than
state-created rights are at issue, Congress reasonably may pro-
vide that the cause of action is entirely a matter of uniform federal

248. 28 U.S.C. S 2674 (1976).
249. E.g., id. (no liability for prejudgment interest or punitive damages).
250. Section 1983 provides a damages remedy for violations of "rights,

privileges, or immunities secured by the Constitution and [federal] laws." 42 U.S.C.
5 1983 (1976).

251. 42 U.S.C. 5 1988; see Casto, Innovations, supra note 10, at 54 n.30.
252. Robertson v. Wegmann, 436 U.S. 584 (1978). It is not unusual to adopt

state law to answer questions otherwise controlled by federal law. See, e.g., Gulf
Offshore Co. v. Mobil Oil Corp., 101 S. Ct. 2870 (1981); United States v. Kimbell
Foods, Inc., 440 U.S. 715 (1979); see also Carlson v. Green, 446 U.S. 14, 24 n.11 (1980).
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law.25 The adoption of state law under section 1983 is justifiable
because state rather than federal action is at issue in an action
under section 1983.254

3. Constitutionality of H.R. 24

An important consideration is whether H.R. 24 would be con-
stitutional if enacted. Does Congress have the power to immunize
federal officials from tort liability for unconstitutional conduct-in
effect to overrule Bivens v. Six Unknoum Named Agents? This ques-
tion was not present in Bivens,255 nor was it decided in Davis v.

250 257Passman' or Carlson v. Green.

a. Congress' Plenary Power Under Article III

Congressional authority to enact H.R. 24 could be analyzed in
terms of Congress' plenary power over the jurisdiction of the in-

253. In Carlson v. Green, 446 U.S. 14 (1980), the Supreme Court held that
a uniform federal rule of survivorship "is essential if we are not to 'frustrate
in [an] important way the achievement' of the goals of Bivens actions." Id. at 25
(quoting Auto Workers v. Hoosier Cardinal Corp., 383 U.S. 696, 702 (1966)); see
also Bivens v. Six Unknown Named Agents, 403 U.S. 388, 409 (1971) (Harlan, J.,
concurring).

254. The Carlson Court noted that some state interests are implicated in
S 1983 litigation and that state officials' activities tend to be limited to a par-
ticular state rather than being nationwide. 446 U.S. at 24 n.11.

255. In Biven-s the Court noted:
[W]e cannot accept respondents' formulation of the question as whether
the availability of money damages is necessary to enforce the Fourth
Amendment. For we have here no explicit congressional declaration that
persons injured by a federal officer's violation of the Fourth Amendment
may not recover money damages from the agents, but must instead be
remitted to another remedy, equally effective in the view of Congress.

403 U.S. at 397.
256. 442 U.S. 228 (1979). In Davis the Supreme Court held that a congres-

sional staff member who was terminated from her job because of her gender
had an implied right to damages under the fifth amendment. Although Congress
had refused to include congressional employees within the scope of the Civil Rights
Act, the Court held: "[Tihere is in this case 'no explicit congressional declaration
that persons' in petitioner's position . . . 'may not recover money damages.'"
Id. at 246-47 (quoting Bivens v. Six Unknown Named Agents, 403 U.S. 388, 397
(1971)) (emphasis in original).

257. 446 U.S. 14 (1980). Carlson involved a Bivens-type suit against federal
prison officials. The defendant argued that a right to money damages under the
Constitution should not be inferred because the Federal Tort Claims Act provid-
ed an adequate remedy. The Supreme Court held, however, that Congress had
not explicitly declared the Federal Tort Claims Act to be a substitute for relief
directly under the Constitution. Id. at 20.
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ferior federal courts.' There is some evidence that some members
of Congress interpret article III of the United States Constitution
to authorize enactment of a law such as H.R. 24."59 When exercis-
ing its article III power over the inferior federal courts, Congress
traditionally has been afforded great discretion to select from var-
ious remedies. For example, the Supreme Court held in an early
case that Congress possesses

the sole power of creating the tribunals (inferior to the supreme
court) for the exercise of the judicial power, and of investing them
with jurisdiction either limited, concurrent, or exclusive, and of
withholding jurisdiction from them in the exact degrees and char-
acter which to congress may seem proper for the public good.60

The Court subsequently used this rationale in upholding the pro-
vision of the Norris-LaGuardia Act that denied the federal courts
jurisdiction to issue injunctions in labor disputes."' On the same
basis the special jurisdictional provisions of the Emergency Price
Control Act of 1942 survived constitutional attack.262

Although Congress arguably has plenary power over the juris-
diction of the inferior federal courts, Congress does not have that
power over state courts.2

1 H.R. 24's immunization of federal

258. "The judicial Power of the United States, shall be vested ... in such
inferior Courts as the Congress may from time to time ordain and establish."
U.S. CONST. art. III, S 1; see, e.g., Sheldon v. Sill, 49 U.S. 651, 8 How. 440 (1850).
See gene',ally P. BATOR, P. MISHKIN, D. SHAPIRO & H. WECHSLER, HART &
WECHSLER'S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 309-75 (2d ed. 1973)
[hereinafter cited as HART & WECHSLER 2D].

259. In a draft committee report of S. 3314, 95th Cong., 2d Sess. (1978),
article III was suggested as constitutional authority for replacing the Bivens ac-
tion with an exclusive remedy against the United States. Senate Hearing on S.
3314, supra note 122, at 838. S. 3314 was a predecessor to H.R. 24. See notes
122-24 supra and accompanying text.

260. Cary v. Curtis, 44 U.S. 409, 416, 3 How. 236, 245 (1845). Cary involved
a statute that eliminated common-law actions against federal customs collectors
for refund of illegally collected taxes. Aggrieved taxpayers retained other, less
desirable remedies for redress of their grievances.

261. Lauf v. E.G. Shinner & Co., 303 U.S. 323 (1938).
262. In Lockerty v. Phillips, 319 U.S. 182 (1943), civil plaintiffs were denied

the right to challenge the Emergency Price Control Act's constitutionality. See
also Bowles v. Willingham, 321 U.S. 503 (1944). In Yakus v. United States, 321
U.S. 414 (1944), criminal defendants were not allowed to plead the unconstitu-
tionality of the Emergency Price Control Act as a defense. In all of these cases
the Supreme Court noted that the parties' claims could have been raised in the
Emergency Court of Appeals. See, e.g., id. at 428-29. The Court apparently deem-
ed it irrelevant that this option for vindicating constitutional rights was less con-
venient for the challenging party.

263. The Supreme Court has held that "in all cases to which the judicial
power . . .extends, Congress may rightfully vest exclusive jurisdiction in the

.19821
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employees also must be applicable in the state courts in order to
be effective. State law has been the traditional source of law for
actions against misbehaving federal officials,2 and the constitu-
tional scheme reserves an important role to the state courts in
such cases. 6

b. The Necessity of an Equally Effective Remedy

The issue remains whether Congress can overrule Bivens by
establishing an exclusive remedy against the United States. Since
the Constitution does not provide expressly that officials shall be
liable for their misconduct in an action at law, the constitutional
origin 6 of Bivens must have been the expression of a judicial opi-
nion that a damages action was necessary or appropriate for im-
plementing constitutional ideals.

There is a dual relationship between the Constitution and the
Bivens damages remedy. The Constitution places limits upon the
actions of the federal and state governments, and a damages

Federal courts." The Moses Taylor, 71 U.S. (4 Wall.) 411, 429 (1866); accord Bowles
v. Willingham, 321 U.S. 503 (1944); see also Gulf Offshore Co. v. Mobil Oil Corp.,
101 S. Ct. 2870 (1981); Plaquemines Fruit Co. v. Henderson, 170 U.S. 511 (1898).
The issue in The Moses Taylor, 71 U.S. (4 Wall.) 411, 429 (1866), and Bowles v.
Willingham, 321 U.S. 503 (1944), was whether Congress had authority to grant
a federal court jurisdiction over a particular cause of action to the exclusion of
state courts. In neither of these cases did the Court hint that article III of the
Constitution gives Congress an unreviewable authority to deprive both federal
and state courts of jurisdiction over a cause of action mandated by the Constitu-
tion. The history of article III may support Congress' plenary power over the
inferior federal courts, but it does not support the proposition that Congress has
plenary power over the jurisdiction of the state courts. See generally Hart, The
Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in
Dialectic, 66 HARV. L. REV. 1362 (1953).

264. See Wheeldin v. Wheeler, 373 U.S. 647, 652 (1963).
265. Under the Constitution, Congress need not create any inferior federal

courts at all. U.S. CONST. art. III, § 1; see HART & WECHSLER 2D, supra note 258,
at 313-15. If there were no inferior federal courts, the state courts, with appellate
review by the United States Supreme Court, would operate as courts of first
resort for the protection and vindication of federal rights and interests. See Hart,
The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise
in Dialectic, 66 HARV. L. REV. 1362, 1401-02 (1953); see also Gulf Offshore Co. v.
Mobil Oil Corp., 101 S. Ct. 2870, 2875 n.4 (1981).

266. Bivens might be explained as an extraordinary case in which the crucial
consideration was the utter absence of a remedy for the constitutional violation
involved. See, e.g., Neely v. Blumenthal, 458 F. Supp. 945, 955-56 (D.D.C. 1978).
Such a view would allow Congress a great deal of discretion in shaping an alter-
native remedy. This analysis, however, is inconsistent with the Court's analysis
in Carlson v. Green, 446 U.S. 14 (1980). See notes 293-97 infra and accompanying
text.
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remedy discourages officials from exceeding these constitutional
limits. 7 The Constitution also creates positive rights for individuals,
and the other side of the damages coin is compensation for indivi-
duals injured by the violation of these constitutional rights by
government officers.' Because damages are merely remedial means
to constitutional ends, the Bivens remedy against individual officers
should not be considered immutable. Substituting another remedy
that would achieve comparable results would leave constitutional
limitations and rights undiminished. Indeed, the Supreme Court has
stated that a Bivens-type action is not appropriate if "Congress
has provided an alternative remedy which it explicitly declared
to be a substitute for recovery- directly under the Constitution and
viewed as equally effective." '269

The notion of alternative legislative remedies is not a new idea
in constitutional lawY For example, in order to deter officials from
making unconstitutional searches and seizures, the Supreme Court
created the exclusionary rule, under which evidence seized in an
unconstitutional search is excluded from evidence in a criminal trial.
For many years the exclusionary rule was held inapplicable in state
proceedings because the states had adopted different remedies for
violations of the fourth amendment.27 ' Thus, the Court recognized
that the Constitution did not mandate any particular remedy for
fourth amendment violations. In Mapp v. Ohio, 2 however, the Court
reversed itself and apparently decided that the alternative remedies
used by the states were not adequate to implement the proscrip-
tions of the fourth amendment. Accordingly the Court held that
the exclusionary rule was applicable in state criminal proceedings.
In recent years the Court has repeatedly explained that the ex-

267. Carlson v. Green, 446 U.S. 14, 20-21 (1980); see also Robertson v.
Wegmann, 436 U.S. 584, 592 (1978); Carey v. Piphus, 435 U.S. 247, 256-57 (1978);
Imbler v. Pachtman, 424 U.S. 409, 442 (1976) (White, J., concurring).

268. Butz v. Economou, 438 U.S. 478, 504-05 (1978); Bivens v. Six Unknown
Named Agents, 403 U.S. 388, 408-09 (1971) (Harlan, J., concurring); see also Carlson
v. Green, 446 U.S. 14, 21 (1980); Davis v. Passman, 442 U.S. 228, 245 (1979).

269. Carlson v. Green, 446 U.S. 14, 21 (1980) (citing Davis v. Passman, 442
U.S. 228, 246-47 (1979), and Bivens v. Six Unknown Named Agents, 403 U.S. 388,
397 (1971)).

270. See Hill, The Bill of Rights and the Supervisory Power, 69 COLUM. L.
REv. 181, 182-93 (1969); Monaghan, The Supreme Court, 1974 Term-Foreword: Con-
stitutional Common Law, 89 HARV. L. REV. 1, 5-10, 40-42 (1975).

271. See, e.g., Wolf v. Colorado, 338 U.S. 25 (1949). The Court had in mind
such alternatives as "the remedies of private action, and such protection as the
internal discipline of the police, under the eyes of an alert public opinion, may
afford." Id. at 31.

272. 367 U.S. 643 (1961).
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clusionary rule is simply a deterrent means to a constitutional end."
Thus, as several members of the Court have noted, the exclusionary
rule could be replaced by an equally effective alternative without
doing violence to the Constitution. 4

The notion of effective alternative remedies has not been
restricted to judicially created remedies such as the exclusionary
rule. In mandating Miranda warnings as a procedural safeguard
against abuse of custodial interrogation, the Supreme Court noted
that Congress or the states could replace the warnings with "other
procedures which are at least as effective." '275 Similarly, when the
Court held that the sixth amendment right to counsel attaches at
police lineups, the Court noted the possibility that "[legislative
or other regulations ... [might] ... remove the basis for regarding
the stage as 'critical.' "276

In the absence of positive constitutional language that dicates
a particular remedy,277 the Constitution should not be construed
to require that remedy when other remedies would serve as well
or better. The Bivens damages remedy is not a constitutional right;
it is merely a tool for vindicating constitutional rights and limita-
tions. Treating the Bivens remedy as an immutable constitutional
principle is needlessly cumbersome when alternative remedies
would serve the Constitution as well or better. After all, "it is
a constitution we are expounding.""8 If the remedy provided by
H.R. 24 is as effective as the Bivens remedy, there should be no
constitutional impediment to the bill's enactment.

Arguably, a substitute for the Bivens action need only be an
effective method of implementing constitutional rights rather than
a method equally as effective as the Bivens action. Certainly there
is no clear indication in Bivens or later cases that the Court was
pronouncing the minimum remedy required to implement constitu-

273. United States v. Janis, 428 U.S. 433, 449 (1976); United States v. Calan-
dra, 414 U.S. 338, 348 (1974). Thus, the rule has not been applied retroactively
because "its deterrent purpose would not be served." Desist v. United States,
394 U.S. 244, 254 n.24 (1969); accord United States v. Peltier, 422 U.S 531 (1975).

274. See Bivens v. Six Unknown Named Agents, 403 U.S. 388, 411-24 (1971)
(Burger, C.J., dissenting); see also California v. Minjares, 443 U.S. 916, 925-26 (1979)
(Rehnquist, J., dissenting).

275. Miranda v. Arizona, 384 U.S. 436, 467 (1966). "Congress and the States
are free to develop their own safeguards for the privilege, so long as they are
fully as effective as those described above .... Id. at 490; see also Michigan
v. Tucker, 417 U.S. 433, 444 (1974).

276. United States v. Wade, 388 U.S. 218, 239 (1967) (footnote omitted); see
also Gilbert v. California, 388 U.S. 263, 273 (1967).

277. See, e.g., U.S. CONST. amend. V ("nor shall private property be taken
for public use, without just compensation").

278. McCulloch v. Maryland, 17 U.S. 415, 422, 4 Wheat. 316, 407 (1819).
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tional safeguards. The Bivens Court noted, "[W]e cannot accept
respondents' formulation of the question as whether the availability
of money damages is necessary to enforce the Fourth Amend-
ment."" 9 Instead, the Court held that an award of money damages
is an appropriate remedy for violations of the Constitution.

Even if the Supreme Court in Bivens and succeeding cases had
been striving to provide only the minimum judicial remedy required
by the Constitution, it does not necessarily follow that a substitute
for the Bivens remedy must be equally effective. The Bivens
Court-because it was a court- necessarily was limited to a com-
paratively narrow range of traditional judicial remedies. For ex-
ample, the remedy of referring cases to agencies for disciplinary
proceedings that was adopted in H.R. 2421° was not available to
the Court in Bivens. Nor was an exclusive remedy against the
United States an option available to the Court."' The Bivens remedy
might thus be only the minimum judicial remedy required by the
Constitution. The Bivens action, therefore, could be replaced by
a less effective legislative remedy as long as the substitute remedy
meets the minimum constitutional standard of effectiveness. Never-
theless, the Court always has used the phrase "equally effective"
when referring to the possibility of replacing Bivens with an exclu-
sive constitutional tort action against the United States.' In light of
these dicta and in the absence of any other guidelines, the constitu-
tionality of H.R. 24 should be gauged by comparing its effectiveness
to the Bivens remedy. The argument that a less effective legislative
remedy can satisfy the minimum constitutional requirements does
provide, however, a reasonable basis for upholding the bill's con-
stitutionality in a close case even if the remedy it provides were
held to be less effective than the Bivens action.

c. H.R. 24 as an Equally Effective Remedy

The Bivens remedy should be placed in proper perspective.
Bivens provoked much theoretical debate 8. and engendered

279. Bivens v. Six Unknown Named Agents, 403 U.S. 388, 397 (1971) (em-
phasis added). This sentence must be read in context; the Court immediately went
on to note that the question whether money damages are a constitutional re-
quirement would be presented in a case involving a statute such as H.R. 24. Id.

280. See notes 171-85 supra and accompanying text.
281. 403 U.S. at 410 (Harlan, J., concurring).
282. See note 269 supra and accompanying text.
283. "Few opinions have stirred as much debate as Bivens." Turpin v. Mailet,

579 F.2d 152, 157 (2d Cir.) (en banc), vacated and remanded sub nom. City of West
Haven v. Turpin, 439 U.S. 974 (remanded for further consideration in light of
Monell), cert. denied, 439 U.S. 988 (1978).
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thousands of suits, but only seven money judgments have been
entered in Bivens actions. 84 This paucity of judgments is not rele-
vant to the constitutional considerations involved in determining
whether a particular plaintiff is entitled to compensation for in-
juries caused by unconstitutional activities, but an average of less
than one Bivens-type judgment a year since 1971 is pertinent to
the effectiveness of the Bivens action as a tool for deterring un-
constitutional conduct. It also is pertinent to any consideration of
the comparative efficacy of any proposed congressional substitute
for the Bivens action.

i. Compensation

In terms of compensation, the substitute remedy embodied in
H.R. 24 is superior to the Bivens remedy. 8 By eliminating the
qualified immunity good faith defense, the bill significantly enhances
the possibility of obtaining a judgment.286 On an equally pragmatic
level, the collection of a judgment is assured by substituting the
government for frequently judgment-proof individuals. 87 Finally,
the creation of government liability can eliminate difficult problems
of proof for plaintiffs with legitimate claims. Currently plaintiffs
may be denied relief in even the most egregious cases of unconstitu-
tional action because they are unable to establish the identities
of the official malefactors.288 Precise identification of individual of-
fending officials is not necessary when the government is sued.

H.R. 24 would bar punitive damages in many cases in which
they now are available,289 but punitive damages do not serve the
purpose of compensation. 9 ° Even if punitive damages are deemed

284. See note 68 supra.
285. Cf. Sami v. United States, 617 F.2d 755, 772 (D.C. Cir. 1979) ("When

the sovereign has waived its immunity the compensatory function of imposing
personal liability is preempted and unnecessary.").

286. See note 151 supra and accompanying text.
287. See notes 21-24 & 93-94 supra and accompanying text.
288. See, e.g., Burton v. Waller, 502 F.2d 1261 (5th Cir. 1974), cert. denied,

420 U.S. 964 (1975), in which students at Jackson State College in Mississippi
were unable to establish exactly which individual policeman had shot them.

In addition, Professor Bermann has noted the tendency of plaintiffs to sue
multiple defendants in tort actions against individual officers. Bermann, supra
note 39, at 1195. The elimination of multiple defendants nearly always simplifies
litigation to the benefit of both plaintiffs and defendants.

289. See note 140 supra and accompanying text. To the extent that indivi-
duals remain subject to personal liability, see note 146 supra and accompanying
text, the availability of punitive damages is not changed.

290. The American Law Institute and others, e.g., D. DOBBS, HANDBOOK ON
THE LAW OF REMEDIES § 3.9 (1973), have suggested that punitive damages may be
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to be an imprecise method of compensation for attorney's fees or
emotional distress, the damages provided by H.R. 24 are superior.
Malicious conduct by a defendant official is now a prerequisite to the
recovery of punitive damages. 9 ' In contrast, H.R. 24 allows the
recovery of liquidated damages and attorney's fees regardless of
the defendant's malice.292 Furthermore, a judgment for punitive
damages against a judgment-proof officer has very little compen-
satory value.

ii. Deterrence

In Carlson v. Green,93 which involved a wrongful death action
against federal prison officials, the Supreme Court indicated that
the unavailability of punitive damages makes the present Federal
Tort Claims Act "much less effective than a Bivens action as a
deterrent to unconstitutional acts. 294 The Court rejected the
Government's argument that the availability of relief against defen-
dant federal prison officers under the Federal Tort Claims Act
rendered inference of a Bivens remedy unnecessary. The Carlson
decision, however, is of limited value in assessing the constitutional-
ity of a statutory scheme such as H.R. 24 because Carlson turned on
statutory construction. The Court began with the premise that an
implied remedy against the individual officers was appropriate
unless Congress had intended in the Federal Tort Claims Act to
substitute an exclusive and equally effective remedy against the
United States. Since the Court found no evidence of a congres-
sional purpose to accomplish a substitution of remedies, the Court
inferred a Bivens action.

The Carlson Court began its analysis by noting legislative
history that clearly indicated that the Federal Tort Claims Act

used to compensate plaintiffs for the cost of litigation or possibly for the emo-
tional distress occasioned by dignitary torts. RESTATEMENT (SECOND) OF TORTS
S 908, Comments c & e (1979). In Carlson v. Green, 446 U.S. 14, 21-22 (1980), the
Supreme Court indicated that punitive damages in a Bivens action are awarded
to deter unconstitutional conduct; the Court did not mention compensation. A
similar analysis of the purpose of punitive damages in the context of S 1983 ac-
tions appears in Carey v. Piphus, 435 U.S. 247 (1978). Accord City of Newport
v. Fact Concerts, Inc., 453 U.S. 247, 266 (1981) ("Punitive damages by defini-
tion are not intended to compensate ."); see also Brotherhood of Elec. Workers
v. Foust, 442 U.S. 42, 48-52 (1979); Gertz v. Robert Welch, Inc., 418 U.S. 323, 350
(1974); Washington Gas Light Co. v. Lansden, 172 U.S. 534, 553 (1899).

291. See W. PROSSER, supra note 51, § 2, at 9-14.
292. See notes 142-43 supra and accompanying text.
293. 446 U.S. 14 (1980).
294. Id. at 22; see also City of Newport v. Fact Concerts, Inc., 453 U.S. 247,

269-70 (1981).
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was intended as an alternative rather than a substitute remedy. 5

The Court then discussed a number of factors "suggesting that
the Bivens remedy is more effective [as a deterrent device] than
the FTCA remedy."" The purpose of the discussion of the com-
parable effectiveness of the two remedies was merely to buttress
the Court's conclusion that Congress had not intended a substitu-
tion of remedies. The Court specifically noted that its discussion
of such factors as the availability of punitive damages was not in-
tended to suggest that any specific factor "is a necessary element
of a remedial scheme. 297

The Carlson Court's statement that the unavailability of
punitive damages makes the present Federal Tort Claims Act
"much less effective than a Bivens action" 8 should be dismissed
as unintended hyperbole. The deterrent value of a Bivens action
is based upon the government employee's realization that he or
she may have to pay money to the plaintiff. Whether the employee's
potential liability is for compensatory or punitive damages is irre-
levant. Federal employees, even those who are attorneys, simply
do not think in terms of punitive versus compensatory damages
when they adopt a specific course of action. The prospect of hav-
ing to pay punitive damages therefore has no significant deter-
rent effect upon their actions.'

The Carlson Court more justifiably could have noted the dif-
ference in deterrent value between a judgment against an individual
officer in a Bivens action and a judgment against the officer's
government employer under the Federal Tort Claims Act. A judg-
ment against an individual officer probably has a greater deter-

295. The legislative history of the law enforcement activities amendment
to the Federal Tort Claims Act, see notes 12-14 supra and accompanying text,
cleary established that the remedy against the United States is an alternative
to rather than a substitute for the Bivens remedy. See 446 U.S. at 19-20. Further-
more, Congress' practice is to state emphatically that an exclusive remedy is
created. Id. at 20 (citing examples).

296. 446 U.S. at 20.
297. Id. at 22 n.19 (emphasis in original).
298. Id. at 22; see text accompanying note 294 supra.
299. Deterrence frequently is cited as one of the purposes of punitive

damages. See, e.g., RESTATEMENT (SECOND) OF TORTS S 908, Comment a (1979) ("to
punish the person doing the wrongful act and to discourage him and others from
similar conduct in the future"). The assumption that punitive damages will deter
others from misconduct is weakened if the others ignore or are unaware of the
possibility of having to pay punitive damages. Although an individual officer who
actually has had to pay a judgment involving substantial punitive damages might
think twice before again engaging in malicious misconduct, the overall deterrent
value of punitive damages is de minimis in light of the infrequency with which
Bivens judgments have been rendered. See note 68 supra.
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rent effect because of the potential impact upon an officer's per-
sonal finances. In addition, most people would prefer to avoid the
inconvenience of pretrial and trial proceedings, during which their
conduct is subject to careful and critical investigation that may
discredit them in their employer's eyes. Finally, no one wants a
court to declare formally that he or she has broken the law. These
considerations concomitant with personal liability encourage offi-
cials to conform their conduct to the Constitution.

Similar considerations are present when a government is sub-
ject to liability. Although conscientious officials will be deterred
from wrongful conduct by the prospect of subjecting their govern-
ment employer to liability, they may be deterred less because their
own money is not at stake. In addition, since the government em-
ployer usually will be able to absorb any judgment better than
would the individual employee, there is less cause for concern about
possible liability. Of course, some officials will not be concerned
at all about their employer's potential liability for their unconstitu-
tional conduct.

In a suit against a government, the officials involved still will
be subjected to the ordeal of pretrial and trial proceedings. 30 0 The
likelihood that an official's actions will be carefully and critically
investigated actually is enhanced when the government employer
is sued because when the government's own funds are at stake,
a more searching internal review is to be expected. The threat
of government liability also will encourage administrators to estab-
lish internal rules and procedures to forestall unconstitutional
conduct2 1 Although imposition of liability upon the government
should encourage supervisors to take appropriate disciplinary ac-
tion against misbehaving employees, the impact of government lia-
bility upon supervisors can be exaggerated since they may blindly
support their employees, taking an "us against them" attitude. In
addition, the deterrent value of the imposition of liability upon

300. The individuals, however, will not be subject to prejudgment liens.
See note 98 supra and accompanying text.

301. In Owen v. City of Independence, 445 U.S. 622, 652 n.36 (1980), the
Supreme Court noted that the imposition of liability upon municipalities will en-
courage officials to supervise the activities of their subordinates with greater
care. Accord Gorman Towers, Inc. v. Bogoslavsky, 626 F.2d 607, 613 (8th Cir.
1980); Turpin v. Mailet, 579 F.2d 152, 162 (2d Cir.) (en banc), vacated and remand-
ed sub nom. City of West Haven v. Turpin, 439 U.S. 974 (remanded for further
consideration in light of Monell), cert. denied, 439 U.S. 988 (1978); McDonald v.
Illinois, 557 F.2d 596, 604 (7th Cir. 1977); cf. Albemarle Paper Co. v. Moody, 422
U.S. 405, 417-18 (1975) (imposition of liability upon private employers will encourage
them "to self-examine and to self-evaluate their employment practices"). See
generally Bermann, supra note 39, at 1195 & n.124; R. POSNER, ECONOMIC
ANALYSIS OF LAW 119-59 (2d ed. 1977).
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the United States will be significantly attenuated by the enormous
size of the annual budget. Furthermore, judgments would be paid
from a continuing tort claims appropriation, 3°2 not from the ap-
propriation for the program employing the wrongdoing official. 33

Although personal liability may have a somewhat greater deter-
rent impact than does government liability, H.R. 24 would not be
less effective than the Bivens action. The bill would not leave offi-
cials totally unaccountable for their misconduct. First, the Bivens
action still would be available if the Attorney General determined
that the offending officials were not acting within the scope of their
office or employment. The H.R. 24 remedy applies and is exclusive
only if the offending officials acted within the scope of their em-
ployment.0 Under the bill, if a suit is filed against individual offi-
cers, the Attorney General must determine whether the employ-
ees were acting within the scope of their office or employment.

302. Judgments under the Federal Tort Claims Act generally are paid from
the standing appropriation in 31 U.S.C. S 724a (1976). See United States v. Maryland
ex rel. Meyer, 349 F.2d 693 (D.C. Cir. 1965).

303. This is proper. Congress appropriates money to individual programs
for the accomplishment of specific goals. Paying judgments from a program's ap-
propriations would reduce the agency's or department's ability to achieve its goals.

304. See note 146 supra and accompanying text.
305. Section 1(a) of H.R. 24 would amend 28 U.S.C. S 2679(b) (1976) to read

as follows:
(b) The remedy against the United States provided by sections

1346(b) and 2672 of this title for claims for injury or loss of property
or personal injury or death resulting from the negligent or wrongful act
or omission of any employee of the Government while acting within the
scope of his office or employment is exclusive of any other civil action
or proceeding arising out of or relating to the same subject matter against
the employee whose act or omission gave rise to the claim, or against
the estate of such employee.

H.R. 24, 97th Cong., 1st Sess. S 1(a) (1981) (amending 28 U.S.C. S 2679(b) (1976))
(emphasis added), reprinted in Appendix to this Article. The wording of the statute
is somewhat complicated, but the drafters presumably intended the phrase "the
same subject matter" to refer to the earlier phrase "act or omission of any
employee of the Government while acting within the scope of his office or employ-
ment." See Letter from Attorney General Bell to Vice President Mondale at 3
(Sept. 16, 1977) (requesting introduction of a prior version of H.R. 24), reprinted
in Senate Hearing on S. 2117, supra note 34, at 28; Senate Hearing on S. 3314,
supra note 122, at 842-56.

The phraseology was taken from the existing exclusive remedy against the
United States for damages arising from "the operation by any employee of the
Government of any motor vehicle while acting within the scope of his office or
employment." 28 U.S.C. S 2679(b) (1976). The existing provision does not protect
federal drivers who have not acted within the scope of their offices or employ-
ment. See Thomason v. Sanchez, 539 F.2d 955 (3d Cir. 1976); Henderson v. United
States, 429 F.2d 588 (10th Cir. 1970); see also Dwyer v. Mott, 87 Misc. 2d 965,
386 N.Y.S.2d 312 (1976).
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If the Attorney General certifies that they were, the suit is con-
verted into an action- against the United States.30 The certifica-
tion is binding and conclusive upon all parties except the defen-
dant employees. 7

The term "scope of office or employment" is elusive2 8 The
American Law Institute has defined the term as follows:

(1) Conduct of a servant is within the scope of employment if,
but only if:

(a) it is of the kind he is employed to perform;
(b) it occurs substantially within the authorized time and

space limits;
(c) it is actuated, at least in part, by a purpose to serve the

master, and
(d) if force is intentionally used by the servant against

another, the use of force is not unexpectable by the master.
(2) Conduct of a servant is not within the scope of employment
if it is different from that authorized, far beyond the authorized
time or space limits, or too little actuated by a purpose to serve
the master."0 9

In correspondence related to H.R. 2659,10 the Department of Justice
has indicated that its concept of scope of office or employment
is consistent with the general understanding of the term:3" "[Clon-
duct within the scope of one's employment would normally include
actions which are motivated by an intention to further the interests
of the Government, so long as those acts are reasonably related

306. H.R. 24, 97th Cong., 1st Sess. § 1(b) (1981) (amending 28 U.S.C. §
2679(d)(1) (1976)), reprinted in Appendix to this Article.

307. Id. (adding § 2679(d)(3) to Title 28 of the United States Code). Upon
the defendant's motion, the federal court can alter or modify the Attorney
General's certification or enter a judicial certification if the Attorney General
has taken no action. Id.

308. In FTCA litigation the definition of the term is left to state law. See
Williams v. United States, 350 U.S. 857 (1955) (vacating and remanding 215 F.2d
800, 807 (9th Cir. 1954)); accord Platis v. United States, 409 F.2d 1009 (10th Cir.
1969); Bissell v. McElligott, 369 F.2d 115 (8th Cir. 1966). H.R. 24 provides, however,
that the United States' liability in tort claims arising under the Constitution "shall
be determined in accordance with applicable Federal law." H.R. 24, 97th Cong.,
1st Sess. § 2 (1981) (amending 28 U.S.C. S 1346(b) (1976)), reprinted in Appendix
to this Article; id. S 3 (adding § 2681(a) to Title 28 of the United States Code),
reprinted in Appendix to this Article; id. (adding § 2681(b) to Title 28 of the United
States Code), reprinted in Appendix to this Article.

309. RESTATEMENT (SECOND) OF AGENCY S 228 (1958). See generally id.
228-237.

310. See note 35 supra and accompanying text.
311. Letter from Assistant Attorney General Babcock to George E.

Danielson (July 18, 1978), reprinted in House Hearings on H.R. 2659, supra note
35, at 160-63; see also id. at 8 (testimony of Dep. Att'y Gen. Civiletti).
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to the duties and responsibilities of the employer's position."3 '2 In
contrast, "if the conduct represented as employment-related were
not, but were instead undertaken for personal gain, the conduct
could be characterized as being performed under color of office
but not within the scope of employment."3 3

The concept of scope of office or employment expressed by the
Department of Justice is similar to federal employees' present good
faith defense, which is available if the employee has acted both
reasonably and to further some governmental purpose. 14 The con-
clusive determination of the scope of employment issue at a very
early stage in many judicial proceedings is especially important
to the employee because the employee can thus avoid the stress
of a trial and protracted pretrial proceedings." 5 Furthermore, the
Attorney General reasonably may be expected to take a liberal
approach by frequently deciding that the employee has acted within
the scope of his or her office or employment. 16

At present, administrative disciplinary proceedings are left
largely to the internal policies of the agency that employs a wrong-
doing official. Enactment of H.R. 24 would improve this situation.
If a case or claim is concluded by a judgment, award, compromise,
or settlement, the Attorney General is required to "forward the
matter for such further administrative investigation or disciplinary
action as may be appropriate to the head of the department or
agency which employed the employee."3 '7 It cannot be assumed that
agencies will dismiss such referrals lightly,"8 especially since the

312. Letter from Assistant Attorney General Babcock to George E.
Danielson at 1 (July 18, 1978), reprinted in House Hearings on H.R. 2659, supra
note 35, at 160.

313. Id. at 2, reprinted in House Hearings on H.R. 2659, supra note 35, at 161.
314. See Casto, Innovations, supra note 10, at 85-102.
315. This aspect of the scheme has the summary advantages of the defense

of absolute immunity. Id. at 53 & n.29.
316. Unlike the resolution of the defendant's good faith defense, the Attor-

ney General's decision on this issue will not have a negative impact upon the
plaintiffs recovery of compensation. Furthermore, the Attorney General's deci-
sion will be made without the benefit of pretrial discovery or an adversarial ex-
ploration of the defendant employee's conduct. We reasonably may assume that
the Attorney General will resolve most unclear factual issues in the employee's
favor. In a comparable situation involving state law, the California Supreme Court
noted that there is a substantial difference between an official's convincing his
or her employer that he or she has acted in good faith and convincing an injured
member of the public of that fact. Johnson v. State, 69 Cal. 2d 782, 792 n.5, 447
P.2d 352, 359 n.5, 73 Cal. Rptr. 240, 247 n.5 (1968).

317. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(e) to Title 28
of the United States Code), reprinted in Appendix to this Article.

318. In City of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981), the
Supreme Court refused to hold municipalities subject to liability under § 1983
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individual's conduct will have resulted in a monetary loss to the
government. 19 Thus, H.R. 24 assures an official investigation of
misconduct and appropriate disciplinary measures.

iii. Other Factors

The Supreme Court in Carlson v. Green32° also suggested that
the unavailability of a jury trial under the Federal Tort Claims
Act was a factor in its decision that Congress did not intend the
Act to be an exclusive remedy. This suggestion should not be read
as a pronouncement that a jury trial is essential to any remedial
scheme for vindicating constitutional rights and limitations.2 '
Federal judges are sworn to uphold the Constitution, 22 and it is
inconceivable that the Court would hold that juries are more trust-
worthy protectors of the Constitution than are judges. 23 Whether
H.R. 24 violates the seventh amendment is a question altogether
different from whether the statute provides an equally effective
remedy.' The Court's discussion of the right to jury trial in Carlson
must be considered in its proper context. The question before the
Court was whether Congress had intended the Federal Tort Claims
Act to be an exclusive remedy, and the Court understandably was
reluctant to hold that Congress had silently revoked the plaintiff's
traditional option of choosing a jury trial.

A final factor32 mentioned by the Carlson Court in determin-
ing whether the Federal Tort Claims Act was intended to be an
exclusive remedy was that under the Federal Tort Claims Act,

for punitive damages. The Court found punitive damages unnecessary to encourage
corrective action by supervisors. "'The more reasonable assumption is that respon-
sible superiors are motivated not only by concern for the public fisc but also
by concern for the Government's integrity.' " Id. at 269 (quoting Carlson v. Green,
446 U.S. 14, 21 (1980)).

319. But see notes 298-303 supra and accompanying text.
320. 446 U.S. 14 (1980).
321. Id. at 22 n.10.
322. U.S. CONST. art. VI, cl. 3; 28 U.S.C. S 453 (1976).
323. Compare Huffman v. Pursue, Ltd., 420 U.S. 592 (1975), in which the

Supreme Court vacated a lower federal court order enjoining state civil pro-
ceedings and noted, "Appellee is in truth urging us to base a rule on the assump-
tion that state judges will not be faithful to their constitutional responsibilities.
This we refuse to do." Id. at 611.

324. See notes 343-64 infra and accompanying text.
325. In a concurring opinion, Justice Powell suggested that the provisions

of the Federal Tort Claims Act barring liability for claims arising from the per-
formance of a "discretionary function" or "the execution of a statute or regula-
tion," 28 U.S.C. S 2680(a) (1976), makes the statute less effective. Carlson v. Green,
446 U.S. 14, 28 n.1 (Powell, J., concurring). Under H.R. 24, the United States is
subject to liability for such activities. See note 144 supra and accompanying text.
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the United States is subject to liability in accordance with state
law. 26 The Court indicated an aversion to leaving the plaintiff "to
the vagaries of the laws of the several states . . . in the absence
of a contrary congressional resolution." '327 H.R. 24 contains a "con-
gressional resolution": the United States' liability for tort claims
arising under the Constitution will be governed by a uniform federal
law.

328

iv. Summary

In determining whether H.R. 24 meets the constitutional re-
quirement of being equally as effective as the Bivens remedy, the
bill's effectiveness should be analyzed solely in terms of compen-
sation and deterrence. The factors of availability of jury trial and
uniform law mentioned by the Supreme Court in Carlson v. Green
need not be considered in judging equal effectiveness." In addi-
tion, the notion of accountability' implicates only nonconstitutional
policy considerations. The Supreme Court has never suggested that
the Constitution demands retribution for unconstitutional miscon-
duct."3 Although discouraging private revenge and assuring society
that public officials are not above the law may be worthy legislative
goals, they are not constitutional requirements.

H.R. 24 is far superior to a Bivens action as a device for assur-
ing compensation for victims of unconstitutional conduct. Many vic-
tims of unconstitutional conduct now are denied compensation. H.R.
24 will remedy this fault. Whether the bill is as effective as the
Bivens action in terms of deterrence is not so clear. The bill pro-
vides that the exclusive remedy against the United States "shall
be deemed an equally effective substitute for any recovery against
any employee of the United States for tort claims arising under
the Constitution." 2 Perhaps this is legislative windowdressing,333

326. 28 U.S.C. S 1346(b) (1976).
327. 446 U.S. at 23.
328. See notes 248-54 supra and accompanying text.
329. H.R. 24 is not subject to attack on these bases. See notes 320-28 supra

and accompanying text.
330. See notes 54-55 supra and accompanying text.
331. In City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 267-68 (1981),

the Court indicated that retribution is one of the purposes of S 1983. See also
Carey v. Piphus, 435 U.S. 247, 257 n.11 (1978). Nevertheless, the Court indicated
that compensation and deterrence are more important purposes of S 1983. 453
U.S. at 268.

332. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding S 2681(d)(1) to Title
28 of the United States Code), reprinted in Appendix to this Article.

333. The Carlson decision could be read as requiring these magic words.
See Carlson v. Green, 446 U.S. 14, 19, 21 n.10 (1980); id. at 26 (Powell, J., concurring).
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but enactment of these words would evidence Congress' conscious
consideration and resolution of the issue.

Potential Bivens liability may be a source of concern to honest
federal officers," 4 but no one knows whether it actually deters im-
proper conduct. The deterrent value of the Bivens action is diminish-
ed by the rarity of plaintiffs' judgments. Since under H.R. 24 federal
officials will remain subject to suit if the Attorney General deter-
mines that they have not acted within the scope of their office
or employment,335 the deterrent value of potential personal liabil-
ity has not been eliminated entirely. Likewise, the deterrent value
of H.R. 24's provision for internal disciplinary procedures should
not be discounted. 36

In truth, it is difficult to say with certainty that H.R. 24 would
be a less effective deterrent to official misconduct than is the pre-
sent scheme of personal liability. The two approaches are different.
Undoubtedly, federal employees remain personally responsible
under H.R. 24 for their conduct. Unless agencies fail to preserve
the element of personal accountability by failing to take appropriate
disciplinary action in respect to a formal referral by the Attorney
General under H.R. 24, there probably is no significant difference
between the deterrent effects of H.R. 24 and a Bivens action. The
more realistic assumption is that agencies will comply with the
law and discipline official wrongdoers. The possibility that an oc-
casional wrongdoer may elude punishment will not diminish the
general deterrent impact of potential disciplinary action.

The constitutionality of H.R. 24 is further supported by the
many decisions granting various officers an absolute immunity.33 '

Regional legislators,3  prosecutors, 339 state legislators, 4° and

334. See notes 97-98 supra and accompanying text.
335. See notes 304-16 supra and accompanying text.
336. The use of internal disciplinary procedures without meaningful review

in a neutral forum has been criticized. See, e.g., House Hearings on H.R. 2659,
supra note 35, at 16 (remarks of Rep. Hughes); Senate Hearing on S. 2117, supra
note 34, at 11 (remarks of Sen. Metzenbaum). Nevertheless, H.R. 24's effectiveness
as a deterrent cannot be dismissed, see notes 326 infra & 179-85 supra and ac-
companying text, especially in comparison with the admitted weakness of the
Bivens remedy. See note 68 supra.

337. See generally Casto, Innovations, supra note 10.
338. Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440

U.S. 391 (1979).
339. Imbler v. Pachtman, 424 U.S. 409 (1976); see also Butz v. Economou,

438 U.S. 478 (1978) (prosecutors in administrative proceedings).
340. Tenney v. Brandhove, 341 U.S. 367 (1951). Members of Congress also

are accorded an absolute immunity, but their immunity is based upon the Con-
stitution rather than upon public policy. U.S. CONST. art. I, S 6.
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judges" ' have been granted absolute immunity. In effect, this
eliminates entirely the compensatory and deterrent value of a tort
action for unconstitutional conduct against these officers in order
to assure that the officers can make effective decisions." H.R. 24
assures effective decisionmaking by other officers while preserv-
ing a degree of deterrence and increasing the compensation avail-
able to victims.

d. The Seventh Amendment

In addition to being challenged on the ground that it is not
an equally effective remedy, H.R. 24 might be challenged as incon-
sistent with the seventh amendment's guarantee of jury trials in
"suits at common law."" S Such a challenge, however, would have
no merit. The seventh amendment would not be implicated by the
elimination of the Bivens action because the right to a jury trial
is dependent upon the existence of an underlying cause of action.
Thus, the Supreme Court has held that state workers' compensa-
tion acts are constitutional even though the statutes effectively
eliminate trials by jury: "[T]he act abolishes all right of recovery
in ordinary cases, and therefore leaves nothing to be tried by
jury."" 4 Generally, the statutory elimination of a cause of action

341. Stump v. Sparkman, 435 U.S. 349 (1978); Pierson v. Ray, 386 U.S. 547
(1967).

342. In Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440
U.S. 391 (1979), the Supreme Court suggested that one of its reasons for granting
absolute immunity to regional legislators was the availability of relief against
the regional agency. Id. at 405 n.29 (citing Monell v. Department of Social Servs.,
436 U.S. 658 (1978)); see also Owen v. City of Independence, 445 U.S. 622, 653
n.37 (1980).

343. U.S. CONST. amend. VII.
344. Mountain Timber Co. v. Washington, 243 U.S. 219, 235 (1917). Although

the seventh amendment is not applicable to trials in state court, Alexander v.
Virginia, 413 U.S. 836 (1973) (per curiam); Minneapolis & St. Louis R.R. v. Bom-
bolis, 241 U.S. 211 (1916), the Mountain Timber Court reached the issue because
the worker's compensation act would have been applicable in federal court cases
founded upon diversity jurisdiction. 243 U.S. at 235.

The Mountain Timber rationale has been followed by the lower federal courts
in other contexts. Stumo v. United Airlines, Inc., 382 F.2d 780, 787 (7th Cir. 1967),
cert. denied, 389 U.S. 1042 (1968) (Railway Labor Act, 45 U.S.C. S 181-185 (1976));
Rowlette v. Rothstein Dental Labs., Inc., 63 F.2d 150 (D.C. Cir.), cert. denied, 289
U.S. 736 (1933) (Longshoremen's and Harbor Workers' Compensation Act, 33 U.S.C.
SS 901-950 (1976)); Sparks v. Wyeth Labs., Inc., 431 F. Supp. 411, 418 (W.D. Okla.
1977) (Swine Flu Act, 42 U.S.C. S 247b(j)-(/) (1976)); Scrinko v. Reading Co., 117
F. Supp. 603, 609-10 (D.N.J. 1954) (Longshoremen's and Harbor Workers' Com-
pensation Act, 33 U.S.C. SS 901-950 (1976)).

262 [Vol. 49

HeinOnline  -- 49 Tenn. L. Rev. 262 1981-1982



1982] GOVERNMENT LIABILITY 263

does not violate the Constitution,"' and H.R. 24 does not violate
any constitutional requirement for the provision of an equally ef-
fective substitute.

The seventh amendment analysis turns upon the question
whether one has a constitutional right to a jury trial in a suit
against the United States. The federal courts have been unanimous
in holding that there is no such right. The leading case is McElrath
v. United States,3" which involved a contract action in the Court
of Claims. The United States prevailed on a counterclaim. On ap-
peal, the plaintiff urged that the judgment was invalid because
the counterclaim had not been tried to a jury." 7 The Court began
its analysis by noting that suits against the government are not
suits at common law within the meaning of the seventh amend-

345. Silver v. Silver, 280 U.S. 117 (1929); Clarke v. Storchak, 384 Ill. 564,
52 N.E.2d 229 (1943), appeal dismissed per curiam, 322 U.S. 713 (1944); see also
Brady v. Roosevelt S.S. Co., 317 U.S. 575 (1943). In recent years a number of
federal statutes have been enacted to eliminate causes of action against individuals
and to substitute an exclusive action against the United States. Each of these
statutes has survived constitutional attack.

When President Ford proposed to vaccinate the nation against swine flu,
insurance carriers refused to insure the manufacturers of the vaccine against
third-party liability. In response to this problem, the Swine Flu Act, 42 U.S.C.
S 247b(j)-(/) (1976), was passed to eliminate private causes of action against the
manufacturers and to substitute an exclusive action against the United States.
This scheme was held not to violate the Constitution. Ducharme v. Merrill-Nat'l
Labs., 574 F.2d 1307 (5th Cir.) (adopting and reprinting the trial court's opinion),
cert. denied, 439 U.S. 1002 (1978); Wolfe v. Merrill Nat'l Labs., Inc., 433 F. Supp.
231 (M.D. Tenn. 1977); Sparks v. Wyeth Labs., Inc., 431 F. Supp. 411 (W.D. Okla.
1977).

In 1961 the Federal Drivers Act, 28 U.S.C. 5 2679(b)-(e) (1976), was enacted
to eliminate private causes of action against federal employees arising from the
employees' operation of motor vehicles within the scope of their employment.
Like the Swine Flu Act, the Federal Drivers Act substituted an exclusive remedy
against the United States. This scheme also was held not to violate the Constitu-
tion. Carr v. United States, 422 F.2d 1007 (4th Cir. 1970).

There is serious doubt whether an elimination and substitution scheme could
be applied to a cause of action that has accrued before the enactment of the
substitution scheme. See Ducharme v. Merrill-Nat'l Labs., 574 F.2d 1307 (5th Cir.)
(adopting and reprinting the trial court's opinion), cert. denied, 439 U.S. 1002 (1978);
Carr v. United States, 422 F.2d 1007 (4th Cir. 1970). In Richmond Screw Anchor
Co. v. United States, 275 U.S. 331 (1928), the Supreme Court overturned a statutory
scheme that would have deprived a patent owner of the right to sue for infringe-
ment of a patent that had been issued before the enactment of the statutory
scheme. H.R. 24 allows plaintiffs whose right of action accrues prior to the bill's
enactment to retain the right to trial by jury. H.R. 24, 97th Cong., 1st Sess.
S 8(a) (1981), reprinted in Appendix to this Article.

346. 102 U.S. 426 (1880).
347. Id. at 434-35. The Court of Claims had, and still has, jurisdiction to

try the United States' counterclaims. 28 U.S.C. S 2508 (1976).
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ment because the sovereign was not suable at common law "ex-
cept with its own consent." 34 McElrath, however, involved a claim
by the United States against a private citizen, and the seventh
amendment generally is applicable to such suits. 9 The Court went
on to hold that the government could condition its waiver of
sovereign immunity upon the private party's waiver of his or her
seventh amendment rights. 5 °

After McElrath, every court that considered the issue conclud-
ed that suits against the United States are not suits at common
law within the meaning of the seventh amendment,"' and the
Supreme Court so held in Galloway v. United States.2 The district
court had granted a directed verdict for the Government in a suit
for breach of an insurance contract. In response to the plaintiff's
contention that the Government's motion was granted in violation
of the seventh amendment, the Supreme Court reaffirmed
McElrath: "It hardly can be maintained that under the common
law in 1791 jury trial was a matter of right for persons asserting
claims against the sovereign." '353

348. 102 U.S. at 440.
349. United States v. J.B. Williams Co., 498 F.2d 414 (2d Cir. 1974); Damsky

v. Zavatt, 289 F.2d 46 (2d Cir. 1961). See The Sarah, 20 U.S. 456, 8 Wheat. 391
(1823), in which Chief Justice Marshall indicated that a suit by the Government
to confirm its seizure of property would be a case at common law in which "the
trial must be by jury." Id. at 457, 8 Wheat. at 392.

350. 102 U.S. at 440.
351. See, e.g., Williams v. Shipping Corp. of India, 653 F.2d 875 (4th Cir.

1981); Birnbaum v. United States, 588 F.2d 319, 335 (2d Cir. 1978); Mathes v. Com-
missioner, 576 F.2d 70 (5th Cir. 1978); Ducharme v. Merrill-Nat'l Labs., 574 F.2d
1307 (5th Cir. 1978) (adopting and reprinting the trial court's opinion), cert. denied,
439 U.S. 1002 (1978); Cargill, Inc. v. Commodity Credit Corp., 275 F.2d 745 (2d
Cir. 1960); see also Rex v. Cia. Pervana De Vapores, S.A., 660 F.2d 61 (3d Cir.
1981); Ruggiero v. Compania Peruana De Vapores, 639 F.2d 872 (2d Cir. 1981);
Collins v. Virgin Islands, 366 F.2d 279 (3d Cir. 1966), cert. denied, 386 U.S. 958
(1967). See generally Kirst, Jury Trial and the Federal Tort Claims Act: Time to
Recognize the Seventh Amendment Right, 58 TEX. L. REV. 549 (1980).

352. 319 U.S. 372 (1943).
353. Id. at 388. McElrath also was cited with approval in United States v.

Sherwood, 312 U.S. 584, 587 (1941), and Williams v. United States, 289 U.S. 553,
569 (1933). The Sherwood Court suggested as a third and alternative rationale
for McElrath that the Court of Claims is a legislative court and the seventh amend-
ment applies only in article III courts. 312 U.S. at 587. On the subject of legislative
courts, see HART & WECHSLER 2D, supra note 258, at 375-400. When the Supreme
Court subsequently held that the Court of Claims is an article III court, the Court
restated its analysis that suits against the United States are not "suits at com-
mon law." Glidden Co. v. Zdanok, 370 U.S. 530, 572 (1962) (plurality opinion). The
dissenting Justices apparently agreed with the Court's analysis of this issue. See
id. at 602 (Douglas, J., joined by Black, J., dissenting).

In United States v. Yellow Cab Co., 340 U.S. 543, 555-56 (1951), the Supreme
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McElrath was reaffirmed most recently in Lehman v. Nak-
shian;3 which involved a federal employee's age discrimination
suit against the Navy. Although the Age Discrimination in Em-
ployment Act355 waives the United States' sovereign immunity to
such suits,356 the statute is silent on a plaintiffs right to a jury
trial. The lower courts in Lehman held as a matter of statutory
construction that the plaintiff was entitled to a jury trial,357 but
the Supreme Court reversed. Quoting Galloway35 and citing
McElrath,l9 the Court unanimously' reiterated the long-established
rule that the seventh amendment right to a trial by jury is inap-
plicable in suits against the United States.36' The Court in a split
decision then construed the statute to deny a jury trial.3"'

The fact that H.R. 24 eliminates any cause of action against
the individual officer and establishes an exclusive remedy against
the government is not pertinent to the seventh amendment issue.
The efficacy of the Bivens remedy is unrelated to the availability
of a jury trial,363 and any seventh amendment right that an indivi-
dual may have is unrelated to the elimination of the Bivens
remedy."'

4. Why H.R. 24 Should Be Enacted

H.R. 24 is superior to the model of individual liability. The bill
eliminates the present unsatisfactory trade-off between the vic-
tim's need for compensation and society's need to assure fearless
and effective government by protecting the personal finances of
honest but mistaken federal officials. In terms of compensation the

Court assumed without analysis that the Federal Tort Claims Act's denial of jury
trials is valid. See also United States v. Neustadt, 366 U.S. 696, 701 n.10 (1961).

354. 453 U.S. 156 (1981).
355. 29 U.S.C. SS 621-634 (1976).
356. Id. § 633a.
357. Nakshian v. Claytor, 481 F. Supp. 159, 161 (D.D.C. 1979), aff'd, 628 F.2d

59 (D.C. Cir. 1980), rev'd sub nom. Lehman v. Nakshian, 453 U.S. 156 (1981).
358. Galloway v. United States, 319 U.S. 372, 388-89 (1943), quoted in 453

U.S. at 160.
359. McElrath v. United States, 102 U.S. 426 (1880), cited in 453 U.S. at 160.
360. 453 U.S. at 160. The dissenting Justices expressly noted their agree-

ment with this aspect of the Court's opinion. Id. at 171 n.2 (Brennan, J., joined
by Marshall, Blackmun & Stevens, JJ., dissenting) (citing Galloway v. United
States, 319 U.S. 372, 388-89 (1943), and McElrath v. United States, 102 U.S. 426,
440 (1880)).

361. Id. at 160.
362. Id. at 162-69.
363. See notes 320-24 supra and accompanying text.
364. See notes 343-45 supra and accompanying text.
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bill is superior in every way to the model of individual liability.
Even though the bill bars the award of punitive damages, no ra-
tional person would trade the attorney's fees, litigation costs, li-
quidated damages, and elimination of the good faith defense, pro-
vided by H.R. 24, for punitive damages. Finally, the bill eliminates
the problem of the judgment-proof individual defendant.

H.R. 24 ensures fearless and effective government by immuniz-
ing officials who have acted within the scope of their offices or
employment. H.R. 24's immunization of individual officers will not
result in a weaker deterrent effect than does a Bivens action,365

nor will it seriously affect the considerations subsumed by the gen-
eral concept of accountability. 66 H.R. 24 does not provide retribu-
tion, which is probably better left to criminal law, but it does im-
pose upon the Attorney General a ministerial duty to refer cases
resulting in settlements or judgments to the head of the agency
employing the defendant official for appropriate administrative dis-
ciplinary proceedings. Individual officers, of course, will remain
subject to suit if the Attorney General determines that they acted
from a personal and unofficial motive. These administrative and
judicial sanctions will assure society that government officers are
not above the law. Thus, the clear compensatory advantages of
H.R. 24 far outweigh the bill's merely theoretical and de minimis
shortcomings in achieving deterrence and accountability. Only the
details of the bill rather than its general scheme can be the basis
for valid objections to its enactment.

D. The Illegal Strip Search Revisited

Enactment of H.R. 24 would be an important first step in resolv-
ing the present inconsistencies in federal law that have been under-
scored by the hypothetical case of the illegal strip search. Like
municipalities, the federal government would be subject to liabil-
ity for unconstitutional activities and would not be able to plead
the qualified immunity of its officers. If H.R. 24 is enacted, the
liability of state governments under section 1983 should be recon-
sidered. If the national government subjects itself to liability and
imposes liability upon units of local government, similar liability
should be imposed upon the states. Likewise, if Congress immunizes
federal officials from personal liability for unconstitutional conduct,
similar protection should be considered for state and local officials.
Any difference in the treatment of federal and state officers should
be the result of a conscious decision rather than happenstance.

365. See notes 293-319 supra and accompanying text.
366. See notes 54-55 supra and accompanying text.
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III. STATE LIABILITY

For many years after Monroe v. Pape,6 7 the states, a fortiori,
were not subject to liability under section 19831 because they were
not "persons" within the meaning of the statute. The Supreme
Court's decisions in Monell v. Department of Social Servicess"9 and
Owen v. City of Independence70 warrant a reappraisal of state liabil-
ity under the statute.

A. Congressional Power to Override State Sovereign Immunity

The key to state liability under federal law for unconstitutional
conduct is the authority of Congress to abolish the sovereign im-
munity of the states by enactment, not conditioned upon a waiver
of immunity by a state, of a statute such as section 1983. Fitz-
patrick v. Bitzer3 7' established the power of Congress under the
fourteenth amendment to abrogate the states' traditional immun-
ity. In Fitzpatrick the plaintiffs had filed a gender-based employ-
ment discrimination suit against their state employer under Title
VII of the Civil Rights Act of 1964.372 Among other things, they
sought an award of retroactive retirement benefits. In response
to the State's plea of sovereign immunity, the plaintiffs contended
that the enforcement power of Congress under section 5 of the
fourteenth amendmentl37 included the authority to create a federal
cause of action against the states. The Court agreed:

[Tihe Eleventh Amendment, and the principle of state sovereign-
ty which it embodies ... are necessarily limited by the enforce-
ment provisions of S 5 of the Fourteenth Amendment.... When
Congress acts pursuant to S 5, not only is it exercising legislative
authority that is plenary within the terms of the constitutional
grant, it is exercising that authority under one section of a con-
stitutional Amendment whose other sections by their own terms
embody limitations on state authority.2

Since Fitzpatrick, the Court frequently has restated its

367. 365 U.S. 167 (1961).
368. See note 3 supra and accompanying text.
369. 436 U.S. 658 (1978).
370. 445 U.S. 622 (1980).
371. 427 U.S. 445 (1976).
372. 42 U.S.C. SS 2000e-1 to -17 (1976). In 1972 the Act was amended ex-

pressly to provide a remedy against state employers. Equal Opportunity Act of
1972, Pub. L. No. 92-261, 86 Stat. 103; see 427 U.S. at 449 n.2.

373. Section 5 provides: "The Congress shall have power to enforce, by ap-
propriate legislation, the provisions of this article." U.S. CONST. amend. XIV, S 5.

374. 427 U.S. at 456.

19821
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holding.3"' Furthermore, the Court has relied upon Fitzpatrick
several times in holding that section 5 of the fourteenth amend-
ment authorizes federal intrusions into areas that National League
of Cities v. Usery7 6 indicated are otherwise reserved to the states. 7

B. Monell and Owen

In Monell v. Department of Social Services"' the Supreme Court
held that a municipality is a "person" subject to liability under
section 1983 and is subject to liability "when execution of [its] policy
or custom, whether made by its lawmakers or by those whose edicts
or acts may fairly be said to represent official policy, inflicts the
injury."379 The Court rejected the idea of vicarious municipal liability
under section 1983 based upon the doctrine of respondeat superior.31
Although the rationales of both Monell and the Supreme Court's
subsequent decision in Owen v. City of Independence"' provide sup-
port for construing section 1983 to create a cause of action against
state governments,382 the statute should not be extended to en-
compass state liability.

1. Monroe v. Pape

In overruling Monroe v. Pape383 the Monell Court repudiated
its prior interpretation of the legislative history of section 1983.
In Monroe the city of Chicago was sued for an allegedly unconstitu-
tional search and arrest by its police officers. The Court approached

375. See Maher v. Gagne, 448 U.S 122, 131-33 (1980); Supreme Court v. Con-
sumers Union of the United States, Inc., 446 U.S. 719, 736-37 (1980); Owen v. City
of Independence, 445 U.S. 622, 647 n.30 (1980); Quern v. Jordan, 440 U.S. 332,
344 (1979); Hutto v. Finney, 437 U.S. 678, 693-94 (1978); cf. Jennings v. Illinois
Office of Educ., 589 F.2d 935 (7th Cir. 1979) (legislative authority under the War
Powers Clauses). See generally note 408 infra and accompanying text.

376. 426 U.S. 833 (1976).
377. Fullilove v. Klutznick, 448 U.S. 448, 476 (1980) (plurality opinion); New

York Gaslight Club, Inc. v. Carey, 447 U.S. 54, 67 (1980); City of Rome v. United
States, 446 U.S. 156, 178-80; Milliken v. Bradley, 433 U.S. 267, 291 (1977).

378. 436 U.S. 658 (1978).
379. Id. at 694.
380. Id. at 690-95.
381. 445 U.S. 622 (1980).
382. See, e.g., Quern v. Jordan, 440 U.S. 332, 351-54 (1978) (Brennan, J., con-

curring); Hutto v. Finney, 437 U.S. 678, 700-04 (1978) (Brennan, J., concurring);
see also Marrapese v. Rhode Island, 500 F. Supp. 1207 (D.R.I. 1980); Atchison v.
Nelson, 460 F. Supp. 1102, 1106-07 (D. Wyo. 1978); Aldredge v. Turlington, 47
U.S.L.W. 2370 (N.D. Fla. Nov. 17, 1978), withdrawn, id. at 2495 (N.D. Fla. Jan.
25, 1979).

383. 365 U.S. 167 (1961).
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the case as a simple matter of statutory construction: Is a city
a "person" subject to liability within the meaning of section 1983?
The Court expressly eschewed policy considerations3" and instead
turned to the statute's legislative history, specifically, the history
of the Sherman Amendment.

During the Senate debates on the bill that later became sec-
tion 1983, Senator Sherman proposed an amendment that would
have subjected the inhabitants of a county, city, or parish to liability
for acts of violence committed within the geographical boundaries
of the governmental unit.38 He had the depredations of the Ku
Klux Klan in mind.386 The Senate approved the amendment, 387 but
the House rejected it 8 as well as another version that would have
created a direct cause of action against units of local government
for damages caused "by any persons riotously and tumultuously
assembled together.""3 9 Some members of Congress doubted the
constitutional authority of the federal legislative branch to "im-
pose any obligation upon county and town organizations."' Because
of the negative congressional reaction to the express provision im-
posing municipal liability, the Monroe Court reasoned that implicit
liability could not have been intended and accordingly construed
the word "person" to exclude units of local government. This deci-
sion stood for almost twenty years. 9'

2. Monell and Owen

In Monell the plaintiffs challenged as discriminatory the city's
leave policies applicable to pregnant employees and sought back
pay for forced, unpaid leaves of absence. In addition to pleading
section 1983, the plaintiffs sought relief directly under the Consti-

384. Id. at 191.
385. CONG. GLOBE, 42d Cong., 1st Sess. 663 (1871) [hereinafter cited as CONG.

GLOBE], reprinted in 365 U.S. at 188 n.38.
386. Id. at 761 (remarks of Sen. Sherman).
387. Id. at 704-05.
388. Id. at 725.
389. Id. at 749. This second version was proposed by the Committee of Con-

ference and is reprinted in 365 U.S. at 188 n.41.
390. See, e.g., CONG. GLOBE, supra note 385, at 804 (remarks of Rep. Poland

of the Committee of Conference).
391. Monroe was not an obscure and sterile decision that lay dormant until

being overruled. It was a unanimous opinion on the municipality issue, and the
Supreme Court steadfastly defended it against the cleverest assaults that in-
novative civil rights attorneys could devise. See Aldinger v. Howard, 427 U.S.
1 (1976); City of Kenosha v. Bruno, 412 U.S 507 (1973); Moor v. County of Alameda,
411 U.S. 693 (1973).

19821
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tution 92 The Court first discredited at length39 3 the Monroe thesis
that rejection of the Sherman Amendment by Congress precluded
municipal liability. In a lengthy historical discussion the Court de-
monstrated that the Sherman Amendment was rejected principally
because Congress believed that it lacked the constitutional author-
ity to impose upon local governments an obligation to keep the
peace."9 In Congress' view only the states could impose such an
obligation. According to the Court, the desirability of imposing
financial liability upon municipalities simply was not in issue in
the Sherman Amendment.9

392. The availability of a Bivens-type remedy against municipalities previous-
ly had been left "for another day" in Mt. Healthy City School Dist. Bd. of Educ.
v. Doyle, 429 U.S. 274, 279 (1977).

393. Monell v. Department of Social Servs., 436 U.S. 658, 665-83 (1978).
394. Id. at 668-76. The Monroe Court's erroneous reading of the congres-

sional debate had been noted by legal scholars before the MoneUi decision. See,
e.g., Levin, The Section 1983 Municipal Immunity Doctrine, 65 GEO. L.J. 1483,
1519-26 (1977). Since this constitutional analysis "has not survived," 436 U.S. at
676, it is not worth further discussion.

395. In a footnote the Court noted Justice Douglas' theory in City of Kenosha
v. Bruno, 412 U.S. 507, 517-20 (1973) (Douglas, J., dissenting), that the Sherman
Amendment was rejected in order to protect municipalities from financial ruin,
but the Court flatly stated that "the debates do not support this position." 436
U.S. at 664 n.9.

Not surprisingly, the extensive debates are ambiguous on the financial ruin
theory. Senator Edmunds, the Senate floor manager and a member of both com-
mittees of conference, stated that the House rejected the Sherman Amendment
for constitutional reasons "and for such other reasons as it is not necessary now
to state." CONG. GLOBE, supra note 385, at 820.

Senator Casserly complained that Sherman Amendment judgments might
deplete completely a municipality's treasury:

Then, sir, what is to become of your towns? I do not speak so much
of the large cities, because they can generally take care of them-
selves. . . . But what are your small cities and towns throughout the
country to do? Why, sir, any of them may be brought to a dead stop
in its government by a judgment obtained under this bill.

CONG. GLOBE, supra note 385, at 763. Similarly, Representative Bingham complained
that counties would be subject to

damages perhaps to the extent of fifty or one hundred thousand [18711
dollars. The county is to be held liable with the rioters, and all money
in its treasury and all its property charged with the payment thereof.
Such a proceeding would deprive the county of the means of administer-
ing justice.

CONG. GLOBE, supra note 385, at 798. Representative Farnsworth complained about
Congress' putting the hand of the federal government into county treasuries.
Id. at 799. Representative Kerr's remarks are to the same effect. Id. at 789.

The Monell Court dismissed similar remarks in the Senate as objections to
the amendment's provision for a lien upon such public property as a courthouse
or jail. 436 U.S. at 673 n.30. This explanation of the Congressmen's objections
does not explain why Representative Bingham objected to the size of the
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Next, the Court considered the meaning of the word "person"
in section 1983 by examining the legislative history and other in-
terpretative aids from the Reconstruction era. The Court noted
Representative Shellabarger's statement that the act is remedial
in nature and therefore should be construed liberally. 9 The Court
found further support for this thesis in statements by other mem-
bers on the floor of the House." In addition, corporations, including
municipal corporations, frequently were treated as persons at the
time section 1983 was enacted. 98 Finally, the Court noted that the
Dictionary Act defined the term "person" generally to include
"bodies politic and corporate."399

The Supreme Court restated and reinforced the Monel rationale

judgments. Senator Casserly expressly stated that his objection was separate
from and in addition to the lien problem. CONG. GLOBE, supra note 385, at 763.

The net result of the history of the Sherman Amendment is ambiguity.
Although the primary objection to the Amendment certainly was a constitutional
consideration not pertinent to S 1983, some of the Congressmen clearly voiced
a concern about the financial ruin of local governments.

396. This act is remedial, and in aid of the preservation of human liber-
ty and human rights. All statutes and constitutional provisions authoriz-
ing such statutes are liberally and beneficently construed. It would be
most strange and, in civilized law, monstrous were this not the rule of
interpretation. As has been again and again decided by your own Supreme
Court of the United States, and everywhere else where there is wise
judicial interpretation, the largest latitude consistent with the words
employed is uniformly given in construing such statutes and constitu-
tional provisions as are meant to protect and defend and give remedies
for their wrongs to all the people.... Chief Justice Jay and also Story say:

"Where a power is remedial in its nature there is much reason to
contend that it ought to be construed liberally, and it is generally adopted
in the interpretation of laws."

CONG. GLOBE, supra note 385, at App. 68 (quoting 1 J. STORY, COMMENTARIES ON
THE CONSTITUTION OF THE UNITED STATES S 429 (2d ed. 1851)), quoted in 436 U.S.
at 684.

Representative Shellabarger's statement illustrates the ambiguity of the
debates. His main point was that the fourteenth amendment is remedial in nature
and should be construed liberally, as shown by his quotation of Justice Story's
treatise. Furthermore, in his opening and closing remarks he clearly stated that
he was speaking to Congress' legislative authority under the Constitution. CONG.
GLOBE, supra note 385, at App. 68-71.

397. 436 U.S. at 684-86 (quoting CONG. GLOBE, supra note 385, at 568 (remarks
of Sen. Edmunds); id. at 800 (remarks of Rep. Perry); id. at 153 (remarks of Rep.
Garfield); id. at 216-17 (remarks of Sen. Thurman)).

398. See, e.g., Cowles v. Mercer County, 74 U.S. (7 Wall.) 118 (1868); Louisville
C & C R.R. v. Letson, 43 U.S. 193, 2 How. 497 (1844), cited in 436 U.S. at 688.

399. Act of Feb. 25, 1871, ch. 71, S 2, 16 Stat. 431, noted in 436 U.S. at 688.
Enacted shortly before the passage of S 1983, the Dictionary Act provided that
"in all acts hereinafter passed ... the word 'person' may extend and be applied
to bodies politic and corporate . . . unless the context shows that such words
were intended to be used in a more limited sense .... " Id.
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in Owen v. City of Independence."' In Owen the Court held that
municipal defendants are not entitled under section 1983 to the
qualified immunity that generally is accorded to individual officials4 1

because allowing the defense would be contrary to the plain mean-
ing of section 1983402 and to the congressional intent that the statute
be construed liberally.'03 In addition to restating the Monell analysis,
the Owen Court adduced several persuasive policy considerations
in support of municipal liability. Although the central aim of sec-
tion 1983 is to protect people from unconstitutional conduct, the
doctrine of official immunity frequently left victims without a
remedy.4' 4 Allowing a remedy against municipalities without af-
fording them the protection of qualified immunity would provide
a remedy for victims and would encourage supervisors "to institute
internal rules and programs designed to minimize the likelihood
of unintentional infringements on constitutional rights."4 5 This
analysis fits well with Monell's basic premise that section 1983 is
a remedial statute and therefore should be construed liberally. The
Owen Court also rejected the use of the governmental/proprietary
distinction4 " in section 1983 litigation. The Court stated that the
distinction is based upon the states' sovereign immunity4 7 and that
"[bly including municipalities within the class of 'persons' subject
to liability for violations of the Federal Constitution and laws,
Congress-the supreme sovereign on matters of federal law-abo-
lished whatever vestige of the State's sovereign immunity the muni-
cipality possessed. 4 8

C. State Liability

Because section 1983 was enacted expressly to implement the

400. 445 U.S. 622 (1980).
401. Id. at 638. See generally Casto, Innovations, supra note 10.
402. The Court noted that the statute provides that " '[elvery person . . .

shall be liable.'" 445 U.S. at 635 (quoting 42 U.S.C. S 1983 (1976)) (emphasis in
original). In Monroe and Monell the meaning of "person" had not been so plain.

403. The Court quoted Representative Shellabarger's remarks, see note 396
supra, once more. Id. at 636.

404. Id. at 650-52.
405. Id. at 652.
406. Municipal corporations traditionally have been immune to tort liabil-

ity when performing a governmental function. Conversely, they have been sub-
ject to liability when performing proprietary functions. See generally W. PROSSER,
supra note 51, § 131, at 977-84.

407. When a municipality acts in a governmental capacity, it serves as an
arm of the state and shares the state's sovereign immunity. 445 U.S. at 645.

408. Id. at 647-48.
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fourteenth amendment, 0 9 state liability under the statute is a mat-
ter of statutory rather than constitutional construction. 0

1. Edelman Through Quern

The Supreme Court first considered the possibility of state
liability under section 1983 in Edelman v. Jordan,"' in which a state
withheld welfare benefits partially funded under the Social Security
Act. Relying upon Ex parte Young,"2 the lower courts held that
a mandatory injunction could be issued to compel the appropriate
state officials to disburse the benefits. The Supreme Court, how-
ever, refused to extend the rationale of Ex parte Young to allow
a retrospective remedy against a state, holding that the federal
courts' general authority to order state officials to comply with
federal law was limited to prospective relief. In response to the
contention that section 1983 authorized the remedy granted by
the lower courts, the Court summarily concluded that section 1983
was not intended to subject the states to liability."3 Therefore,
actions under the statute against state officials are necessarily
limited to prospective relief."' Justice Rehnquist, the author of
the Edelman opinion, later explained in Fitzpatrick v. Bitzer" that
his interpretation of the states' liability under section 1983 in
Edelman was based upon Monroe v. Pape: because cities and coun-

409. The act of which 5 1983 was the first section was titled "An Act to
enforce the Provisions of the Fourteenth Amendment to the Constitution of the
United States, and for other Purposes." Act of Apr. 20, 1871, ch. 22, 17 Stat.
13. Numerous members of Congress noted during the debates that the purpose
of the act was to enforce the fourteenth amendment. CONG. GLOBE, supra note
385, at 322 (remarks of Rep. Stoughton); id. at 393 (remarks of Rep. Smith); id.
at 538, 566 (remarks of Sen. Edmunds); id. at App. 68 (remarks of Rep.
Shellabarger); id. at App. 81 (remarks of Rep. Bingham); id. at App. 153 (remarks
of Rep. Garfield); id. at 182 (remarks of Rep. Platt). The Supreme Court frequent-
ly has noted that S 1983 was enacted to implement the fourteenth amendment.
Scheuer v. Rhodes, 416 U.S. 232, 243 (1974); Monroe v. Pape, 365 U.S. 167, 171-72
(1961); Ex parte Virginia, 100 U.S. 339, 346 (1879).

410. See notes 367-68 supra and accompanying text.
411. 415 U.S. 651 (1974).
412. 209 U.S. 123 (1908).
413. 415 U.S. at 675-77.
414. Id. at 677. This statement should not be taken out of context. There

is no such limitation upon actions seeking a judgment to be paid from a state
officer's private resources. A state officer is subject to liability even when the
state has agreed to pay any judgment against the officer. See, e.g., Downing v.
Williams, 624 F.2d 612, 625-26 (5th Cir. 1980); Broome v. Percy, 470 F. Supp. 633
(E.D. Wis. 1979); see aL4so Guerro v. Mulhearn, 498 F. Supp. 1249, 1256 (1st Cir. 1974).

415. 427 U.S. 445 (1976); see notes 371-74 supra and accompanying text.
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ties were not subject to liability, Congress "could not have ...
intended to include States as parties defendant. 416

The Monell17 decision cast some doubt upon the continuing valid-
ity of Edelman v. Jordan. The matter was first discussed in Hutto• 411

v. Finney, in which the Supreme Court held that a state is sub-
ject to liability under the Civil Rights Attorney's Fees Awards
Act of 1976 '9 for attorney's fees. In separate opinions, Justice
Powell argued that Edelman was unaffected by Monel4 ° while
Justice Brennan contended that Edelman had "been seriously under-
mined by our later holdings in Fitzpatrick and Monell."' 21 Just ten
days after Hutto, the Court released a short per curiam opinion
in Alabama v. Pugh,422 in which it held that there was "no doubt"
in a case involving fourteenth amendment violations that the
eleventh amendment prohibits a mandatory injunction against a
state defendant.4"

The Supreme Court once again discussed the question whether
states are persons under section 1983 in Quern v. Jordan.24 On
remand in Edelman v. Jordan425 the lower court decided that the
appropriate state officers should be required to notify welfare reci-
pients that an administrative claims procedure was available to

416. 427 U.S. at 452; see also Hutto v. Finney, 437 U.S. 678, 701-02 (1978)
(Brennan, J., concurring). But see id. at 708-09 & 708 n.6 (Powell, J., concurring
in part, dissenting in part).

417. The Monell Court limited its holding "to local government units which
are not considered part of the State for Eleventh Amendment purposes." Monell
v. Department of Social Servs., 436 U.S. 658, 690 n.54 (1978).

418. 437 U.S. 678 (1978).
419. Pub. L. No. 94-559, 90 Stat. 2641 (amending 42 U.S.C. S 1988 (1970)).

The Act provides, in pertinent part, "In any action or proceeding to enforce [S
1983] .... the court, in its discretion, may allow the prevailing party, other than
the United States, a reasonable attorney's fee as part of the costs." Relying upon
Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), the Court held that the legislative history
of S 1983, see 437 U.S. at 694, 698 n.31, clearly indicated that state liability was
intended. Id. at 694-95. Accordingly, the award against the state was proper. This
holding was somewhat undercut by the Court's alternative holding that attorney's
fees are a part of costs, against which sovereign immunity traditionally has not
protected the states. Id. at 700.

420. 437 U.S. at 708 & n.6 (Powell, J., concurring in part, dissenting in part).
421. Id. at 700-01 (Brennan, J., concurring) (citations omitted).
422. 438 U.S. 781 (1978) (per curiam). The case was decided without the

assistance of briefs or argument. Quern v. Jordan, 440 U.S. 332, 352 (1979) (Bren-
nan, J., concurring).

423. 438 U.S. at 782. The Court cited Edelman. Justice Stevens objected
to this summary resolution of the eleventh amendment issue. Id. at 783 n.*
(Stevens, J., concurring).

424. 440 U.S. 332 (1979).
425. See notes 411-16 supra and accompanying text.
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obtain past benefits due.426 Although this procedure clearly would
have some impact upon the state government, the court reasoned
that the contemplated remedy provided the kind of prospective
relief permissible under Ex parte Young."" The Supreme Court
agreed in Quern.428 Although affirming the decision on the basis
of Ex parte Young would have disposed of the case, the Court
discussed at length the sovereign immunity of the states under
section 1983 and concluded that section 1983 does not abolish the
states' sovereign immunity.4" This conclusion was based upon a
rule of statutory construction that congressional intent to strip
the states of their sovereign immunity should not be presumed
from general statutory language. Thus, in order to nullify the states'
immunity, Congress must exercise its legislative authority under
the fourteenth amendment through a knowing legislative act.

In a concurring opinion, Justice Brennan marshaled the argu-
ments that section 1983 created state liability. As the Court had
done in Monell, Justice Brennan cited the Dictionary Act and noted
that states were considered to be "bodies politic and corporate""4 '
in 1871, when section 1983 was enacted.4" ' Nevertheless, the Quern

426. Jordan v. Trainor, 563 F.2d 873, 875 (7th Cir. 1977) (en banc). The
Seventh Circuit further noted that "a simple returnable notice of appeal form
could also be provided." Id.

427. Id. at 875-76.
428. 440 U.S. at 346-49.
429. Id. at 338-45. Justices Brennan and Marshall objected to this portion

of the opinion as dictum. Id. at 350-51 (Brennan, J., concurring); id. at 366 (Mar-
shall, J., concurring). The Court responded that the passage resolved two con-
flicting interpretations of prior precedent and therefore was not dictum. Id. at 341
n.12.

State courts and the lower federal courts have followed the Quern dictum.
Leonhard v. United States, 633 F.2d 599 (2d Cir. 1980); Glaros v. Perse, 628 F.2d
679 (1st Cir. 1980); Ginter v. State Bar, 625 F.2d 829 (9th Cir. 1980); Familias
Unidas v. Briscoe, 619 F.2d 391 (5th Cir. 1980); Garrett v. State, 612 F.2d 1038
(7th Cir. 1980); State v. Green, 633 P.2d 1381 (Alaska 1981); Edgar v. State, 92
Wash. 2d 217, 595 P.2d 534 (1979); see also Gay Student Servs. v. Texas A &
M Univ., 612 F.2d 160 (5th Cir. 1980); Skehan v. Board of Trustees, 590 F.2d 470
(3d Cir. 1978); Litton Indus., Inc. v. Colon, 587 F.2d 70 (1st Cir. 1978).

430. See note 399 supra and accompanying text.
431. For example, during the debates on the Ku Klux Klan Act, Senator

Vickers asked rhetorically, "What is a state? Is it not a body politic and cor-
porate?" CONG. GLOBE, supra note 385, at 661. At various times, Senator Edmunds
referred to a state as "a corporation," id. at 696, or as a "body-politic," id. at
691 (quoting Alexander Hamilton). This usage conforms with numerous nineteenth-
century judicial decisions. See, e.g., Poindexter v. Greenhow, 114 U.S. 270, 288
(1885) ("The State is a political corporate body."); cf. United States v. Maurice,
26 F. Cas. 1211, 1216 (C.C.D. Va. 1823) (No. 15,747) (Marshall, C.J.: "The United
States is a government, and, consequently, a body politic and corporate."). Many
other cases are collected in Justice Brennan's concurring opinion. 440 U.S. at
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Court was not persuaded by the Dictionary Act. 32 Justice Bren-
nan also relied upon legislative history from the Congressional
Globe,' but the Quern Court either ignored this history or dismissed
it as "occasional remarks found in a legislative history that con-
tains little debate on S 1 of the Civil Rights Act of 1871 [section
1983]." ' This is cavalier treatment of the interpretative aid that
had carried the day in Monell and was to triumph again later in
Owen.435 As Representative Shellabarger stated with apparent
reference to section 1983, "the largest latitude consistent with the
words employed is uniformly given in construing such statutes." '436

Similarly, Representative Perry explained:

Now, by our action on this bill we have asserted as fully as
we can assert the mischief intended to be remedied. We have as-
serted as clearly as we can assert our belief that it is the duty
of Congress to redress that mischief. We have also asserted as fully
as we can assert the constitutional right of Congress to legislate.437

356-57 (Brennan, J., concurring). Gould and Tucker thought that the Dictionary
Act's definition encompassed "States, Territories, Foreign governments, &c." J.
GOULD & G. TUCKER, NOTES ON THE REVISED STATUTES OF THE UNITED STATES AND
THE SUBSEQUENT LEGISLATION OF CONGRESS TO JULY 1, 1889, at 1 (1889).

The drafters of the Revised Statutes thought that this interpretation "goes
further than is convenient. It requires that the draughtsman, in the majority
of cases of employing the word 'person,' to take care that States, Territories,
foreign governments, &c., appear to be excluded." 1 REVISION OF THE UNITED
STATES STATUTES AS DRAFTED BY THE COMMISSIONERS APPOINTED FOR THAT PUR-
POSE 19 (1872). Congress adopted the Commissioners' recommendation and deleted
the reference to "bodies politic and corporate" from the definition of person. 1
U.S.C. S 1 (1976).

432. Id. at 341 n.11; see also Lynch v. Household Fin. Corp., 405 U.S. 538,
545 n.9 (1972). The Court boldly announced that S 1983 relates to S 2 of the Civil
Rights Act, ch. 31, 14 Stat. 27 (1866). 440 U.S. at 341 n.11. Section 2 of the Civil
Rights Act of 1866 was a penal provision applicable to persons who deprive in-
dividuals of constitutional rights under color of state law. The drafters of S 1983
used this criminal provision as a model for S 1983. CONG. GLOBE, supra note 385,
at App. 68 (remarks of Rep. Shellabarger); id. at 568 (remarks of Sen. Edmunds).
The main change in S 1983 was to provide a civil remedy rather than a criminal
remedy. Since S 2 of the 1866 Civil Rights Act was enacted five years before
the Dictionary Act, the Dictionary Act should not be used as an aid in inter-
preting an act (S 1983) modeled on it. If, as the Quern Court held, see notes 424-29
supra and accompanying text, this logic is valid, then the Monell Court's reliance
upon the Dictionary Act was improper.

433. 440 U.S. at 357-65 (Brennan, J., concurring).
434. Id. at 341.
435. See also Gomez v. Toledo, 446 U.S. 635, 640-41 (1980); Lake Country

Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.S. 391, 400-02 & 400 n.17
(1979).

436. CONG. GLOBE, supra note 385, at App. 68, quoted in Owen v. City of In-
dependence, 445 U.S. 622, 636 (1980), and Monell v. Department of Social Servs., 436
U.S. 658, 684 (1978).

437. CONG. GLOBE, supra note 385, at 800 (emphasis added), quoted in Monell
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This legislative history was the keystone of the Monell opinion;
the Court relied upon it to overrule fifteen years of established
precedent.38 Later, in Owen, the Court held that section 1983
eliminated any defense of sovereign immunity formerly available
to municipalities. 39

Nevertheless, there is no real conflict between the Quern dictum
that section 1983 does not eliminate the states' sovereign immun-
ity and the rationales of the Monell and Owen decisions. The Monell
Court held that municipalities are "persons" within the meaning of
section 1983 even though it was unable to glean from the congres-
sional debates a single clear statement that municipalities would
be subject to liability under the statute.440 Similarly, Justice Bren-
nan in Quern was unable to identify a single clear statement that
the states would be subject to liability."' Monell is a classic exam-

v. Department of Social Servs., 436 U.S. 658, 685 n.45 (1978); see also Owen v.
City of Independence, 445 U.S. 622, 636 (1980).

438. See notes 396-97 supra and accompanying text.
439. See notes 400-08 supra and accompanying text.
440. 436 U.S. at 685. The clearest expression that the Court was able to

identify was some isolated remarks by Representative Bingham in defense of
Congress' power to enforce the fourteenth amendment. Id. at 686-87. Represen-
tative Bingham explained that he had drafted the fourteenth amendment with
the idea of overturning cases like Barron v. Mayor of Baltimore, 32 U.S. 464,
7 Pet. 243 (1833), in which the Supreme Court held that the Bill of Rights does
not apply to the states. CONG. GLOBE, supra note 385, at App. 84. Barron involved
a taking of property by a city, but Representative Bingham apparently attached
no significance to this coincidence. The Court's reliance upon this discussion of
the Barron case is misguided. More than a page later, Representative Bingham
summarized his analysis of Congress' enforcement powers under the fourteenth
amendment. He enumerated the many limitations placed upon the states by that
amendment and noted that Congress had authority to enforce these limitations.
In the middle of this discussion, he stated, "It is also competent for Congress
to provide that no citizen in any State shall be deprived of his property by State
law or the judgment of a State court without just compensation therefor." Id.
at App. 85.

The Court inferred from Representative Bingham's ambiguous statements
an intent to subject municipalities to liability for damages, but Bingham spoke
of states, not municipalities. Furthermore, he did not mention damages. Indeed,
after referring to illegal takings by a state, he concluded: "It is clear that if Con-
gress do so provide by penal laws for the protection of these rights, those violating
them must answer for the crime, and not the States. The United States punishes
men, not States, for a violation of its law." Id. at App. 85-86 (emphasis added).
Finally, a reading of the entire passage leaves the strong impression that Represen-
tative Bingham was discussing Congress' general authority under the fourteenth
amendment rather than addressing the specific bill then before Congress.

441. Quern v. Jordan, 440 U.S. 332, 354-65 (1979) (Brennan, J., concurring);
see also Nowak, The Scope of Congressional Power to Create Causes of Action Against
State Governments and the History of the Eleventh and Fourteenth Amendments,
75 COLUM. L. REV. 1413, 1465-66 (1975). Justice Brennan's analysis of the legislative
history appears in 440 U.S. at 357-65 (Brennan, J., concurring).
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ple of the application of a statute to a situation never contemplated
by the legislature. In construing the statute, the Court inferred
from the congressional debates that section 1983 was to be con-
strued liberally to grant a broad remedy. Subsequently, the Court
in Owen presented persuasive policy considerations to support the
decision..4

The issue of state liability, however, differs significantly from
the issue of municipal liability.443 Notwithstanding the Court's
reference to sovereign immunity in Owen,"4 municipalities are not
protected by that doctrine as it is embodied in the federal consti-
tution."5 The federal government's authority to abrogate the states'
immunity is vested in Congress, and the determination that this
authority has been exercised should be more than a matter of judi-
cial inference. In Fitzpatrick v. Bitzer"' the plain meaning of the
words of the statute involved indicated that the states were sub-
ject to liability. In Hutto v. Finney"7 there was clear legislative
history indicating a definite congressional purpose to subject the
states to liability. The Supreme Court in Quern reaffirmed that
it will not hold that the Congress has unwittingly abrogated the
states' sovereign immunity by the enactment of a general statute
subjecting "persons" to liability.44 The same rule of statutory con-

442. See notes 400-08 supra and accompanying text.
443. The Monell Court carefully restricted its decision to entities not pro-

tected by the states' sovereign immunity under the Constitution. 436 U.S. at 690
n.54.

444. See notes 407-08 supra and accompanying text.
445. Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 279-81

(1977); see also Lake Country Estates, Inc. v. Tahoe Regional Planning Agency,
440 U.S. 391, 401 & n.19 (1979); Monell v. Department of Social Servs., 436 U.S.
658, 690 n.54 (1978); Edelman v. Jordan, 415 U.S. 651, 667 n.12 (1974). This is
a long-established limitation upon the doctrine of sovereign immunity. See Chicot
County v. Sherwood, 148 U.S. 529 (1893); Lincoln County v. Luning, 133 U.S. 529
(1890); Cowles v. Mercer County, 74 U.S. (7 Wall.) 118 (1868). Although the im-
munity of municipalities from liability for actions taken in a governmental capacity
frequently is described in terms of the state's sovereign immunity, see, e.g., W.
PROSSER, supra note 51, S 131, at 977-78, this particular immunity is based upon
state law rather than upon federal constitutional law.

446. 427 U.S. 445 (1976).
447. 437 U.S. 678 (1978). The Court in Hutto rejected the defendant's con-

tention that Congress must abrogate the states' immunity by enacting express
statutory language. Id. at 694-95. The Court suggested, however, that it might
require express language abrogating the states' immunity in a statute that would
impose "enormous fiscal burdens on the States." Id. at 697 n.27; accord Quern
v. Jordan, 440 U.S. 332, 345 n.16 (1979).

448. Accord Employees v. Department of Pub. Health & Welfare, 411 U.S.
279 (1973); see also Edelman v. Jordan, 415 U.S. 651, 672 (1974); Parden v. Ter-
minal Ry. of the Ala. State Docks Dep't, 377 U.S. 184, 198-99 (1964) (White, J.,
dissenting).
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struction is used in statutes implicating the sovereign immunity
of the United States." 9 A similar approach has been used in cases
involving federal criminal statutes that arguably are applicable to
conduct that is readily subject to proscription under state criminal
law: "[U]nless Congress conveys its purpose clearly, it will not be
deemed to have significantly changed the federal-state balance."4 "0

In assessing, debating, and voting upon bills, the states'
representatives in Congress should be allowed to presume that
general words in a statute do not eliminate their states' traditional
immunity. Sovereign immunity is a significant aspect of the inde-
pendence left to the states by the Constitution, and it should not
be changed without giving the states' Congressional representatives
notice and an opportunity to protect the states' interests."' Mem-
bers of Congress most likely assume that sovereign immunity is
not affected by a statute unless the enacted language specifically
refers to the states."' Thus, an implied abrogation of sovereign
immunity seldom 45 should be inferred by the judiciary. The
Supreme Court's requirement of a clear statement that a statute
was intended to abrogate the states' sovereign immunity ensures

449. Hancock v. Train, 426 U.S. 167 (1976); United States v. Wittek, 337
U.S. 346 (1949); United States v. United Mine Workers, 330 U.S. 258 (1947).

450. United States v. Bass, 404 U.S. 336, 349 (1971) (footnote omitted); ac-
cord United States v. Emmons, 410 U.S. 396 (1973).

451. Hutto v. Finney, 437 U.S. 678, 706 n.4 (1978) (Powell, J., concurring
in part, dissenting in part).

452. In United States v. Bass, 404 U.S. 336 (1971), the Supreme Court indi-
cated that the absence of any discussion of the issue in legislative history strong-
ly suggests that Congress did not intend to alter federal-state relations. Id. at
350 (quoting Rewis v. United States, 401 U.S. 808, 812 (1977)). Certainly it is
inconceivable that the Forty-Second Congress could have intended to abrogate
the states' immunity without mentioning the matter during the long and bitter
debates over the bill containing S 1983. See Quern v. Jordan, 440 U.S. 332, 343
(1979).

453. Perhaps an unwitting abrogation could be inferred in order to prevent
a general statutory scheme from becoming a dead letter. This possibility remains
open. See Quern v. Jordan, 440 U.S. 332, 345 (1979); Hutto v. Finney, 437 U.S.
678, 698 & n.31 (1978); Employees v. Department of Pub. Health & Welfare, 411
U.S. 279, 285-86 (1973); see also 2A C. SANDS, STATUTES AND STATUTORY CONSTRUC-
TION S 58.04, at 469 & n.7 (4th ed. 1973).

In Marrapese v. Rhode Island, 500 F. Supp. 1207 (D.R.I. 1980), a federal district
judge had two leaps of imagination. First, he decided that a state is a "person"
within the meaning of S 1983 if, but only if, the state waives its sovereign im-
munity. Then he inferred from the state's general waiver of sovereign immunity
in common-law tort actions that the state had acquiesced to liability under S 1983.
This analysis might be acceptable in the context of a Bivens action, but it is not
acceptable statutory construction of S 1983.
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that the sensitive issue of sovereign immunity actually has been
considered and resolved by Congress."

2. After Quern

Section 1983 should be amended to impose state liability. Quern
v. Jordan45 teaches that the issue of state liability should be resolv-
ed by knowing legislative action rather than judicial inference. A
good case can be made for state liability, but the case must be
presented to Congress rather than to the courts.

IV. SOME THOUGHTS ON AMENDING SECTION 1983

If H.R. 24 is enacted, Congress also should consider amending
section 1983. Although a detailed consideration of restructuring
section 1983 is beyond the scope of this Article, a number of points
can be suggested for further consideration. Certainly an effort
should be made to harmonize the treatment of the liability of fed-
eral, state, and local governments for constitutional torts under
federal law.

A. State Liability

States and municipalities should be subject to the same liabil-
ity under section 1983. Congress clearly has the authority to sub-
ject the states to liability for constitutional torts. Local govern-
ments already are subject to liability under section 1983, and the
enactment of H.R. 24 would subject the federal government to liabil-
ity. Continued state immunity in the face of such legislative prece-
dent would be difficult to justify.

The historical bases for the states' immunity seem to have been
a concern for their financial condition456 and a desire to assure for

454. Hutto v. Finney, 437 U.S. 678, 697 n.27 (1978); Employees v. Depart-
ment of Pub. Health & Welfare, 411 U.S. 279, 284 (1973); see Quern v. Jordan,
440 U.S. 331, 345 (1979); United States v. Bass, 404 U.S. 336, 350 (1971).

455. 440 U.S. 331 (1979).
456. "It is a part of our history, that, at the adoption of the constitution, all

the States were greatly indebted; and the apprehension that these debts might
be prosecuted in the federal courts, formed a very serious objection to that in-
strument." Cohens v. Virginia, 19 U.S. 82, 101, 6 Wheat. 264, 406 (1821); accord
Nevada v. Hall, 440 U.S. 410, 418 (1979); Petty v. Tennessee-Missouri Bridge
Comm'n, 359 U.S. 275, 276 n.1 (1959); see also THE FEDERALIST No. 81 (A.
Hamilton); 1 C. WARREN, THE SUPREME COURT IN UNITED STATES HISTORY 99-100
(rev. ed. 1935). But see C. JACOBS, THE ELEVENTH AMENDMENT AND SOVEREIGN
IMMUNITY 68-70 (1972) (describing the situation after Chisholm v. Georgia, 2 U.S.
16, 2 Dall. 419 (1793)).
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them a degree of independence appropriate to their retained
sovereignty.45 These considerations are insufficient to justify reten-
tion of complete state nonliability under section 1983. The notion
that victims of unconstitutional state conduct should be denied relief
in all cases merely in order to save the state money is a mean
idea that can be justified by the states only in terms of raw political
power. Sovereign immunity may have been a political necessity
for bankrupt colonies emerging from a long and costly revolution,
but it can no longer be justified on that basis. Governments now
have recognized.that the traditional rule of general sovereign im-
munity can be changed without threatening the states' financial
stability; state after state,4 5

' as well as the national government,459

has decided to eliminate the general rule of sovereign immunity
from tort liability. Certainly, solicitude for the states' finances will
not support state immunity when comparatively poorer local
governments are subject to liability under section 1983. Justifica-
tion of sovereign immunity on the basis of protecting the states'
financial integrity thus has lost credibility with the passage of time.

The passage of time also has witnessed a considerable erosion
of the states' sovereignty under the Constitution. The fourteenth
amendment was adopted specifically to limit the states' indepen-
dence and to empower Congress to enforce the new limits by ap-
propriate legislation. Amending section 1983 to impose state liabil-
ity would be a proper enforcement measure. The substantive limita-
tions on official conduct are established in the Constitution and
already are applicable to the states. These constitutional limita-

457. "The very object and purpose of the 11th Amendment were to pre-
vent the indignity of subjecting a State to the coercive process of judicial tribunals
at the instance of private parties." In re Ayers, 123 U.S. 443, 505 (1887); accord
Cohens v. Virginia, 19 U.S. 82, 101,.6 Wheat. 264, 406 (1821). The history is carefully
reviewed in Principality of Monaco v. Mississippi, 292 U.S. 313 (1934), and Hans
v. Louisiana, 134 U.S. 1 (1890).

458. In overturning Pennsylvania's sovereign immunity from tort liability,
the Pennsylvania Supreme Court noted, "If anything, the information before us
suggests that making governments liable for their torts will not substantially
raise the costs of government or upset governmental financial stability." Mayle
v. Pennsylvania Dep't of Highways, 479 Pa. 384, 394, 388 A.2d 709, 714 (1978)
(footnote omitted). The courts in at least 12 states have abrogated their states'
general sovereign immunity from tort liability. See Note, Sovereign Immunity in
Sister-State Courts: Full Faith and Credit and Federal Common Law Solutions,
80 COLUM. L. REV. 1493, 1493 n.1 (1980); see also K. DAVIS, ADMINISTRATIVE LAW
OF THE SEVENTIES S 25.00 (1976). The state legislatures have agreed with this judicial
trend. See id. S 25.00-1 (1976); 3 K. DAVIS, ADMINISTRATIVE LAW TREATISE S 25.03
(1958). Professor Davis concluded that tort "liability exceeds immunity in a ma-
jority of jurisdictions." K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES S
25.00-2, at 557 (1976).

459. See notes 4-6 supra and accompanying text.
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tions apply even to official conduct contrary to state policy, 40 but
the scope of section 1983 was limited by the Supreme Court in
Monell to cases involving the execution of a local government's
official policy or custom.'' If section 1983 is amended to provide
state liability, a state similarly should be liable only for actions
taken by an official pursuant to an official policy or custom. State
liability thus would be limited to conduct within the state's direct
and immediate control.

Subjecting the states to liability only for the execution of un-
constitutional state policies and customs would have very little
impact upon state independence and would create no new substan-
tive limitations upon official action. The federal courts already are
empowered to enforce the Constitution prospectively through in-
junctive relief in cases like Ex parte Young.462 The legal fiction of
enjoining state officers rather than a state itself in no way
diminishes the far-reaching impact of such relief upon a state. 4' 3

The federal courts have used prospective injunctive relief to dese-
gregate state school systems"' and to mandate comprehensive
reform of state prisons..5 and mental institutions.'66 In contrast,
the retrospective relief of a judgment for damages against a state
would have little more impact than the issuance of a warrant upon
the state treasury to pay the judgment.

B. H.R. 24 and Section 1983

Arguably, H.R. 24's scheme of liability for constitutional torts
should be applied directly to both state and local governments.
In comparing the remedies available for state and federal uncon-

460. Snowden v. Hughes, 321 U.S. 1 (1944); Home Tel. & Tel. Co. v. City
of Los Angeles, 227 U.S. 278 (1913).

461. Monell v. Department of Social Servs., 436 U.S. 658 (1978); see note
471 infra and accompanying text.

462. 209 U.S. 123 (1980); see also Quern v. Jordan, 440 U.S. 332 (1979); Hutto
v. Finney, 437 U.S. 678 (1978).

463. For example, in Milliken v. Bradley, 433 U.S. 267 (1977), the Supreme
Court approved an injunction that resulted in the state's having to pay almost
$6 million to implement a desegregation order. Id. at 293 (Powell, J., concurring);
see also Hutto v. Finney, 437 U.S. 678, 690 n.15 (1978).

464. E.g., Brown v. Board of Educ. (Brown II), 349 U.S. 294, 301 (1955).
465. E.g., Hutto v. Finney, 437 U.S. 678 (1978) (recounting the shocking con-

ditions prevalent in the Arkansas penal system and the detailed reforms man-
dated by a federal district judge).

466. Wyatt y. Stickney, 325 F. Supp. 781 (M.D. Ala.), hearing on standards
ordered, 334 F. Supp. 1341 (M.D. Ala. 1971), enforced, 344 F. Supp. 373 (M.D. Ala.),
supplemental opinion, 344 F. Supp. 387 (M.D. Ala. 1972), afjfd sub nom. Wyatt
v. Aderholt, 503 F.2d 1305 (5th Cir. 1974).
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stitutional activities, "there should not be 'one law for Athens and
another for Rome.' "46 Surely absolute immunity for constitutional
torts is as appropriate for state officers as for federal officers.468

The considerations that justify official immunity may be of interest
primarily to the states rather than to Congress, but the states
lack authority to immunize their officials from liability under sec-
tion 1983.69 Immunization might be accomplished by the states in-
directly, through indemnification, but indemnification is neither
as effective nor as desirable as immunization. 0 In terms of com-
pensation victims of state misconduct should not be relegated to
a comparatively unsatisfactory remedy against judgment-proof offi-
cers when the victims of federal and local misconduct have a remedy
against the fisc.

1. Unilateral Imposition

A unilateral imposition of H.R. 24 upon all state and local
governments would not be sensible. The bill was drafted with the
federal government specifically in mind, and its provisions would
not be appropriate for all governmental entities.

a. Municipalities

Under section 1983 a municipality is not subject to liability on
the basis of respondeat superior. Liability is limited to cases in which
"the execution of a government's policy or custom, whether made
by its lawmakers or by those whose edicts or acts may fairly be
said to represent official policy, inflicts the injury."4 '1 Furthermore,

467. Butz v. Economou, 438 U.S. 478, 498 n.25 (1978) (quoting Anderson v.
Nosser, 438 F.2d 183, 205 (5th Cir. 1971) (Bell, J., concurring)); see also Carlson
v. Green, 446 U.S. 14, 23-25 (1980); id. at 29-30 (Powell, J., concurring).

468. This is the apparent holding in Butz v. Economou, 438 U.S. 478 (1978).
See also Casto, Barr v. Matteo, supra note 1.

469. Martinez v. California, 444 U.S. 277, 284 n.8 (1980); Hampton v. City
of Chicago, 484 F.2d 602 (7th Cir.) (Stevens, J.), cert. denied, 415 U.S. 602 (1973).

470. See notes 107-11 supra and accompanying text.
471. Monell v. Department of Social Servs., 436 U.S. 658, 694 (1978); see

also Polk County v. Dodson, 102 S. Ct. 445 (1981). Although this aspect of the
decision was "merely advisory," id. at 714 (Stevens, J., concurring in part, dis-
senting in part), the lower courts have hewn to this limitation. The courts have
refused to saddle local governments with liability for ad hoc, isolated conduct
by individual officials. Delcambre v. Delcambre, 635 F.2d 407 (5th Cir. 1981);
Singleton v. City of New York, 632 F.2d 185 (2d Cir. 1980); Landrigan v. City
of Warwick, 628 F.2d 736 (1st Cir. 1980); Walters v. City of Ocean Springs, 626
F.2d 1317 (5th Cir. 1980); Turpin v. Mailet, 619 F.2d 196 (2d Cir. 1980), cert. denied,
449 U.S. 1016 (1980); see also Marrero v. City of Hialeah, 625 F.2d 499, 511-12
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in section 1983 actions, damages are not presumed; they must be
proved.42 This scheme of liability gives governments more control
over their fiscal destiny. 43 H.R. 24 allows the imposition of liabil-
ity on the basis of respondeat superior and provides for substan-
tial liquidated damages. Therefore, unilateral imposition of the bill
upon municipalities would substantially increase their aggregate
liability. Most cities and counties, however, do not have a tax struc-
ture capable of spreading losses over a large tax base.7 4 The pre-
sent scheme of liability under section 1983 gives municipal govern-
ments some control over their fiscal destinies, but the use of res-
pondeat superior would subject municipalities to liability for
wrongful conduct that is beyond their effective control. The United
States self-insures its losses because it has tremendous financial
resources and can spread losses with ease.7 5 In contrast, a $100,000
judgment against a small community would be a catastrophe. This

(5th Cir. 1980), cert. denied, 450 U.S. 913 (1981); Dodson v. Polk County, 628 F.2d
1104, 1108-09 (8th Cir. 1980), rev'd, 102 S. Ct. 445 (1981).

A local entity is subject to liability for implementation of an official written
policy formally adopted by the entity's policymakers, see, e.g., Monell v. Depart-
ment of Social Servs., 436 U.S. 658 (1978); Gurmankin v. Costanzo, 626 F.2d 1115
(3d Cir. 1980), and for ad hoc official activities of policymakers, Van Ooteghan
v. Gray, 628 F.2d 488 (5th Cir. 1980) (county treasurer); Fact Concerts, Inc. v.
City of Newport, 626 F.2d 1060 (1st Cir. 1980) (city council), rev'd on other grounds,
101 S. Ct. 2748 (1981); Shamie v. City of Pontiac, 620 F.2d 118 (6th Cir. 1980)
(local liquor license board); Quinn v. Syracuse Model Neighborhood Corp., 613
F.2d 438 (2d Cir. 1980) (mayor and city commissioners); Kingsville Indep. School
Dist. v. Cooper, 611 F.2d 1109 (5th Cir. 1980) (school district's board of trustees).

472. Carey v. Piphus, 435 U.S. 247 (1978); accord McKenna v. Peekskill Hous-
ing Auth., 647 F.2d 332, 334 (2d Cir. 1981); Familias Unidas v. Briscoe, 619 F.2d
391, 402 (5th Cir. 1980); Burt v. Abel, 585 F.2d 613, 616 (4th Cir. 1978); Morrow
v. Igleburger, 584 F.2d 767, 769 (6th Cir.), cert. denied, 438 U.S. 1118 (1978); Buise
v. Hudkins, 584 F.2d 223, 229 (7th Cir. 1978), cert. denied, 440 U.S. 916 (1979);
Davis v. Village Park II Realty Co., 578 F.2d 461, 463 (2d Cir. 1978).

473. Turpin v. Mailet, 579 F.2d 152, 165 (2d Cir.) (en banc), vacated and
remanded sub nom. City of West Haven v. Turpin, 439 U.S. 974 (case remanded
for further consideration in light of Monell), cert. denied, 439 U.S. 988 (1978); see
also Owen v. City of Independence, 445 U.S. 622, 655 n.39 (1980).

474. For example, Jefferson City, Tennessee, a city having a population of
5117 in 1977, CENTER FOR BUSINESS & ECONOMIC RESEARCH, UNIV. OF TENN. COL
LEGE OF Bus. ADMIN., TENNESSEE STATISTICAL ABSTRACT 1980, Table 1.10, at 22
(1980) [hereinafter cited as TENN. STATISTICAL ABSTRACT], had total revenues for
the 1977-1978 fiscal year of $847,692. These revenues were derived from local
property taxes ($162,011), local sales taxes ($166,219), and other local sources
($110,828), as well as from federal and state aid, TENN. STATISTICAL ABSTRACT,
supra, Table 15.15, at 553. Obviously, a $100,000 judgment against the city would
have a devastating impact upon its finances.

475. For tort liability there is a continuing appropriation. See note 302 supra
and accompanying text. The same policy is applied to property insurance. 41 C.F.R.
S 1-10.301 (1981); 39 Comp. Gen. 145 (1959); 21 Comp. Gen. 928 (1942).
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is as true today... as it was in 1871, when section 1983 originally
was enacted.'77

Insurance has been the traditional solution to the problem of
protecting small communities from large judgments. In fact, in tort
law the abandonment of sovereign immunity has typically occur-
red in cases involving torts for which third-party liability insurance
is available.'78 The automobile accident is the prototypical case. As
a practical matter, insurance may not be generally available to
cover civil rights liability,79 and if it is available, the premiums

476. See Dean v. Gladney, 621 F.2d 1331, 1336 (5th Cir. 1980), cert. denied,
450 U.S. 983 (1981); Cale v. City of Covington, 586 F.2d 311, 317 (4th Cir. 1978);
Nix v. Sweeney, 573 F.2d 998, 1003 (8th Cir. 1978). When hearings were held
on a bill to amend S 1983, a common complaint was that the bill would impose
an intolerable burden upon small municipalities. Civil Rights Improvements Act
of 1977: Hearings on S. 35 Before the Subcomm. on the Constitution of the Senate
Comm. on the Judiciary, 95th Cong., 2d Sess. 358 (1978) [hereinafter cited as Hear-
ings on the Civil Rights Improvements Act of 19771 (written statement of the County
Att'y of the County of Alameda, Cal.); id. at 348, 351 (testimony and written state-
ment of president of Nat'l Dist. Att'y Ass'n); id. at 111-12 (testimony of Chief
Dep. Att'y Gen. of Cal.); see also Note, Sovereign Immunity in Missouri: Judicial
Abrogation and Legislative Reenactment, 1979 WASH. U.L.Q. 865, 891-92.

477. See CONG. GLOBE, supra note 385, at 798 (remarks of Rep. Bingham),
quoted in note 395 supra.

478. See, e.g., Mo. ANN. STAT. S 537.610(1) (Vernon Supp. 1981) (waiving
sovereign immunity only to the extent of purchased insurance or a duly adopted
plan of self-insurance); TENN. CODE ANN. S 29-20-311 (1980) (no judgment or award
against a governmental entity may exceed its insurance coverage). The insurance
aspects of the Missouri statute are analyzed in Note, supra note 476, at 889-92.
Insurance also was a major consideration in Texas' decision to waive sovereign
immunity. Smith, Insurance and the Texas Tort Claims Act, 49 TEX. L. REV. 445
(1971). Authorizing government entities to obtain insurance has been a common
method of indirectly waiving immunity. K. DAVIS, ADMINISTRATIVE LAW OF THE
SEVENTIES S 25.04 (1976); 3 K. DAVIS, ADMINISTRATIVE LAW TREATISE S 25.04 (1958).

When judicial abrogations of governmental immunity have created uninsurable
liabilities, legislatures have reinstated the immunity doctrine. The Pennsylvania
experience in this regard is ably described in Comment, The Political Subdivi-
sion Tort Claims Act: Pennsylvania's Response to the Problems of Municipal Tort
Liability, 84 DICK. L. REV. 717 (1980). The Missouri experience was similar. Note,
supra note 476, at 891 & n.194.

479. Hearings on the Civil Rights Improvements Act of 1977, supra note 476,
at 348, 365 (testimony of president of Nat'l Dist. Att'y Ass'n); id. at 484 (testimony
of County Att'y of Suffolk County, N.Y.); see also id. at 111 (testimony of Chief
Dep. Att'y Gen. of Cal.). Federal law enforcement officers have been unable to
obtain insurance for Bivens liability. Senate Hearing on S. 3314, supra note 122,
at 402 (statement of John S. McNerney, President, Fed. Crim. Investigators Ass'n);
see also Bell, supra note 98, at 3 n.6; Cervone & Hardy, The Massachusetts Govern-
mental Tort Liability Act and Its Discretionary Function Immunity: An Analysis
and a Modest Proposal, 14 SUFFOLK U.L. REV. 1251, 1288-89 & 1288 n.244 (1980)
(describing the experience of Waltham, Mass.). The practical problems implicated by
governmental tort insurance in Texas are analyzed in Smith, supra note 478.
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may be prohibitively high.' 8° The high premiums frequently are
attributed to the cost of litigation rather than the number and
size of judgments."1

Before imposing a scheme such as H.R. 24 upon municipalities,
Congress should carefully evaluate its potential impact upon the
finances of local governments. Although liability based upon
respondeat superior might be imposed with no debilitating finan-
cial impact upon wealthy municipalities, it would be difficult to
develop a legislative formula for determining which municipalities
should be subject to liability. A statewide system of insurance for
municipalities is a possible means of cushioning the financial im-
pact of liability.

In addition, Congress should consider overturning Maine v.
Thiboutot," in which the Supreme Court held that section 1983
provides a remedy for violations of federal statutes as well as for
violations of the Constitution.' Thiboutot involved the "plain mean-
ing" rule of statutory construction. Section 1983 expressly provides
a remedy for " 'the deprivation of any rights, privileges, or im-

Public policy does not forbid insuring against S 1983 liability. See Newark
v. Hartford Accident & Indem. Co., 134 N.J. Super. 537, 342 A.2d 513 (1975); cf.
Union Camp Corp. v. Continental Cas. Co., 452 F. Supp. 565 (S.D. Ga. 1978) (in-
surance for employment discrimination liability). But see Note, Limiting the Role
of Insurance in Civil Rights Litigation: A Case for Re-establishing 42 U.S.C. S 1983
as an Enforcement Mechanism, 5 J. CORP. L. 305 (1980). Nevertheless, in Hartford
Accident & Indem. Co. v. Village of Hempstead, 48 N.Y.2d 218, 397 N.E.2d 737,
422 N.Y.S.2d 47 (1979), the New York Court of Appeals held that public policy
proscribes insuring individual officers against liability under S 1983 for punitive
damages.

480. Hearings on the Civil Rights Improvements Act of 1977, supra note 476,
at 348, 351 (testimony of president of Nat'l Dist. Att'y Ass'n); see also id. at 111
(testimony of Chief Dep. Att'y Gen. of Cal.).

481. Id. at 365 (testimony of president of Nat'l Dist. Att'y Ass'n). In addi-
tion, Dean Smith has suggested that the insurance industry's lack of extensive
actuarial data and other practical problems inflate insurance premiums for govern-
mental tort insurance. Smith, supra note 478, at 450-52; accord Cervone & Hardy,
supra note 479, at 1288 n.243 (describing the experience of Newton, Mass.).

482. 448 U.S. 1 (1980).
483. Thiboutot was a suit for injunctive relief rather than damages. The

Court's analysis, however, would be equally applicable to an action for damages.
Furthermore, the Court has held that the meaning of specific statutory language
within S 1983 does not vary according to whether legal or equitable relief is sought.
City of Kenosha v. Bruno, 412 U.S. 507 (1973); see also Monell v. Department of
Social Servs., 436 U.S. 658, 701 n.66 (1978). The scope of Thiboutot has yet to
be refined. In Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 28 (1981),
and Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S.
1 (1981), the Court indicated that a S 1983 remedy is not available when
the underlying statute creating the substantive right establishes an exclusive
remedy or when the underlying statute simply does not create individual rights.
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munities secured by the Constitution and laws.' ""s Congress should
amend section 1983 to eliminate the provision of a remedy for de-
privations of statutory rights.' Because the provision of a damages
remedy for violation of a particular statute implicates a number
of considerations" that should be weighed carefully, the issue
whether to provide a remedy for a particular statute should not
be decided by reference to an obscure phrase added to section 1983
over a hundred years ago for some obscure purpose.487 Congress
should consider the issue whether to provide a damages remedy
when it enacts particular statutes and should not enact a com-
prehensive damages remedy for violations of all federal statutes.

b. States

Although the states do not have the financial problems that
confront municipalities, H.R. 24 should not be imposed unilaterally
upon the states. The bill benefits the victims of unconstitutional
conduct by providing better compensation, but the drafters' prin-
cipal purpose" was to immunize federal officials. The increased
likelihood of compensation is simply a quid pro quo for employee
protection. The effectiveness of state government is primarily the
states' concern and not Congress'. It would be officious for Con-
gress to impose on the states a general rule of absolute immunity
for state employees in order to assure fearless and effective state
governments. A particular state might conclude that such a rule

484. 448 U.S. at 4 (emphasis in original) (quoting 42 U.S.C. S 1983 (1976)).
The phrase "and laws" did not appear in S 1983 as originally enacted. Act of
Apr. 20, 1871, ch. 22, S 1, 17 Stat. 13, 13. The phrase was added when the section
was codified as S 1979 of the Revised Statutes. REV. STAT. tit. XXIV, S 1979 (1878);
see 448 U.S. at 15 (Powell, J., dissenting); see also Chapman v. Houston Welfare
Rights Organization, 441 U.S. 600, 623 (1979) (Powell, J., concurring). In Thiboutot,
despite the Court's application of the "plain meaning" rule of statutory construc-
tion, the meaning of the statutory language in dispute was not necessarily plain.
See 448 U.S. at 13 n.1 (Powell, J., concurring).

485. A bill has been submitted to limit the Court's construction of S 1983
in Thiboutot to "any law providing for equal rights." S. 584, 97th Cong., 1st Sess.
(1981), 127 CONG. REC. S1628 (daily ed. Feb. 26, 1981); see also id. (remarks of Sen.
Hatch). Senator Hatch introduced a similar bill in the Ninety-Sixth Congress. S.
3114, 96th Cong., 2d Sess., 126 CONG. REC. S12,565 (daily ed. Sept. 15, 1980).

486. An entire jurisprudence has grown up around the judicial inference
of a damages remedy from a silent statute. California v. Sierra Club, 451 U.S.
287 (1981); Cort v. Ash, 422 U.S. 66 (1975); see also RESTATEMENT (SECOND) OF
TORTS S 874A (1979).

487. The legislative history of the phrase "and laws" is not helpful. "One
conclusion which emerges clearly is that the legislative history does not permit
a definitive answer." 448 U.S. at 7.

488. See notes 228-29 supra and accompanying text.
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is not necessary, especially in view of the enhanced government
liability that would accompany general employee immunity. The
state might conclude that the incremental benefits resulting from
general employee immunity are not worth the enhanced liability.
Municipalities, likewise, might prefer to forgo absolute employee
immunity rather than face the concomitant enhanced liability.

2. State Adoption

Although the unilateral imposition of H.R. 24 by Congress upon
state and local governments cannot be justified, adoption of the
bill's principles by an individual state would be acceptable. If Con-
gress benefits federal employees and victims of unconstitutional
federal activities by enacting H.R. 24, an individual state should
be permitted to obtain the same benefits for its employees and
the victims of its officers' unconstitutional conduct. Since section
1983 probably precludes unilateral state adoption of H.R. 24, Con-
gress should enact legislation authorizing state adoption.

The chief obstacle to unilateral state adoption of H.R. 24 follow-
ing federal enactment of the bill is the plain and actually intended
meaning of section 1983. In enacting the words "Every person...
shall be liable ... in an action at law,"'" Congress clearly envisioned
that state officers would be personally liable for money damages,
not generally immune from such liability.' ° A state statute immuniz-
ing state employees would conflict with section 1983 and there-
fore would violate the Supremacy Clause.'9 ' In Martinez v.
California9 ' the Supreme Court stated that a California statute
that conferred absolute immunity on state employees could not
defeat a cause of action under section 1983.

Arguably, there is no conflict between section 1983 and a
unilateral state adoption of H.R. 24 because state adoption actually
would be consistent with and in furtherance of the purpose of sec-
tion 1983. The prior federal enactment of H.R. 24 certainly would

489. 42 U.S.C. S 1983 (1976) (amended 1979), quoted in note 1 supra.
490. The concept of liability in an action at law is virtually synonymous with

liability for damages. Furthermore, both supporters and opponents of S 1983 assum-
ed that the statute would permit the recovery of damages from individual of-
ficers. CONG. GLOBE, supra note 385, at 501 (remarks of Sen. Frelinghuysen); id.
at App. 50 (remarks of Rep. Kerr).

491. U.S. CONST. art. VI, cl. 2.
492. 444 U.S. 277 (1980); accord Hampton v. City of Chicago, 484 F.2d 602

(7th Cir. 1973) (Stevens, J.), cert. denied, 415 U.S. 917 (1974). Martinez was a
wrongful death action against state parole officials who had released the murderer
of the plaintiffs' deceased. The Court first denied the applicability of a state ab-
solute immunity statute protecting parole officers and then held that the officers
had not violated the Constitution.
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be a clear indication of Congress' endorsement of the substitution of
governmental for individual liability in constitutional tort cases.
Indeed, the bill expressly provides that its scheme of governmen-
tal liability is "an equally effective substitute" for the Bivens
action.93 Since the substitution of governmental for individual liabil-
ity is far superior to the model of individual liability,49 ' the courts
arguably should overlook any formal conflicts in order to secure
for state governments and the victims of state officers' unconstitu-
tional conduct the benefits of governmental liability.

Nevertheless, the case for allowing the states to adopt H.R.
24 following the bill's federal enactment must be presented to Con-
gress, not to the courts. Under our tripartite system of govern-
ment, the judicial branch is not free to ignore the plain meaning
and legislative history of section 1983 simply because the substitu-
tion by the state of governmental for personal liability is reasonable
and consistent with, or even superior to, section 1983. 49  Certainly,
no state legislature is likely to adopt H.R. 24 in the face of this
serious constitutional problem. Congress, however, can empower
the states to adopt H.R. 24's principles if it so desires. The bill is a
sensible resolution of the conflicting considerations implicated by
tort actions for unconstitutional conduct. Shifting liability from in-
dividuals to the government will increase the probability of achiev-
ing both compensation and effective government.

There is legislative precedent for empowering the states to
substitute exclusive governmental for individual liability. In Zurcher
v. Stanford Daily4l a student newspaper brought an action for
equitable relief under section 1983 as a result of the search of its
press room and the seizure of documents. The Supreme Court held
that the fourth amendment does not bar searches for documents
in the possession of innocent third parties. In response to Zurcher,
Congress enacted the Privacy Protection Act of 1980,497 which for-
bids the seizure of a work product in the possession of the news
media. The basic policy of the Privacy Protection Act is to impose
upon government employers exclusive liability for violations of the

493. H.R. 24, 97th Cong., 1st Sess. S 3 (1981) (adding 5 2681(d)(1) to Title
28 of the United States Code), reprinted in Appendix to this Article; see note
332 supra and accompanying text.

494. See notes 285-319 supra and accompanying text.
495. See Tennessee Valley Authority v. Hill, 437 U.S. 153, 194-95 (1978);

Mourning v. Family Publications Serv., Inc., 411 U.S. 356, 377-78 (1973).
496. 436 U.S. 547 (1978).
497. Pub. L. No. 96-440, 94 Stat. 1879 (to be codified at 42 U.S.C. §5 2000aa

(Supp. IV 1980)). See S. REP. No. 874, 96th Cong., 2d Sess. (1980); see also Bayh,
Congressional Response to Zurcher v. Stanford Daily, 13 IND. L. REV. 835 (1980).
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Act.411 The Act provides an action against state officers 499 or "against
a State which has waived its sovereign immunity under the Con-
stitution to a claim for damages resulting from a violation of this
Act."' 50 If a state waives its immunity, its officers are not subject
to liability. °1

Voluntary waiver of sovereign immunity allows a broad remedy
with minimal impingement on the states' independenceu2 If a par-
ticular state decides to accept liability on the basis of respondeat
superior, the state's officers should be accorded an immunity from
liability comparable to the immunity accorded federal officers under
H.R. 24. Similarly, there is no reason why Congress could not em-
power units of local government to adopt H.R. 24503 or empower
the states to impose H.R. 24 upon local governments. This cer-
tainly would allow a more refined consideration of local fiscal con-
ditions.

V. CONCLUSION

The enactment of H.R. 24 would establish a better approach
to the United States' and its employees' tort liability for unconstitu-
tional conduct. The bill resolves the conflicting considerations im-
plicated by constitutional tort liability; it assures adequate com-
pensation for victims by subjecting governments to liability, and
it assures fearless and effective government by immunizing indi-
vidual officers. Deterrence and accountability are left to internal
disciplinary proceedings.

The enactment of H.R. 24 also would emphasize some of the
disparities of federal constitutional tort law. If the United States
and municipalities were subject to liability for constitutional torts,

498. The action against the United States and units of local government
is exclusive of any action against individual officers. Privacy Protection Act of
1980, Pub. L. No. 96-440, S 106(a)(1), (d), 94 Stat. 1879, 1880, 1881 (to be codified
at 42 U.S.C. S 2000aa-6(a)(1), (d)).

499. Id. S 106(a)(2) (to be codified at 42 U.S.C. S 2000aa-6(a)(2) (Supp. IV 1980)).
500. Id. S 106(a)(1) (to be codified at 42 U.S.C. S 2000aa-6(a)(1) (Supp. IV 1980)).

The waiver provision was adopted because Zurcher made it clear that the Act
could not be considered a provision to enforce the fourteenth amendment. Instead,
the statute is a Commerce Clause measure. S. REP. No. 874, 96th Cong., 2d Sess.
9 (1980). Since the Fitzpatrick rationale was not applicable, Congress presumably
had doubts regarding its authority to impose liability upon the states. See id. at 14.

501. Privacy Protection Act of 1980, Pub. L. No. 96-440, S 106(a)(2), (d) (to
be codified at 42 U.S.C. 5 2000aa-6(a)(2), (d) (Supp. IV 1980)).

502. What was impermissible judicial activism in Marrapese v. Rhode Island,
500 F. Supp. 1207 (D.R.I. 1980), would be sound judgment on the part of Congress.

503. The unit of local government would have to have the authority under
state law to accept this liability.
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there would be no persuasive reason for not establishing state lia-
bility. Congress should also consider restructuring section 1983
to take into account the relationship between individual and govern-
ment tort liability. Although it is not feasible to incorporate H.R.
24 into section 1983, section 1983 should be harmonized with the
Federal Tort Claims Act, as amended by H.R. 24. There may be
a rational basis for adopting disparate schemes of liability for the
United States and state and local governments, but any disparities
should be the result of a conscious decision rather than happen-
stance.
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APPENDIX

97TH CONGRESS
1ST SESSION H.Re 24

To amend title 28 of the United States Code to provide for an exclusive remedy
against the United States in suits based upon acts or omissions of United
States employees, to provide a remedy against the United States with
respect to constitutional torts, to establish procedures whereby a person
injured by a constitutional tort may initiate and participate in a disciplinary
inquiry with respect to such tort, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 5, 1981

Mr. DANIELSON introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL
To amend title 28 of the United States Code to provide for an

exclusive remedy against the United States in suits based

upon acts or omissions of United States employees, to

provide a remedy against the United States with respect to

constitutional torts, to establish procedures whereby a

person injured by a constitutional tort may initiate and

participate in a disciplinary inquiry with respect to such

tort, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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2

1 That (a) section 2679(b) of title 28, United States Code, is

2 amended to read as follows:

3 "(b) The remedy against the United States provided by

4 sections 1346(b) and 2672 of this title for claims for injury or

5 loss of property or personal injury or death resulting from the

6 negligent or wrongful act or omission of any employee of the

7 Government while acting within the scope of his office or

8 employment is exclusive of any other civil action or proceed-

9 ing arising out of or relating to the same subject matter

10 against the employee whose act or omission gave rise to the

11 claim, or against the estate of such employee.

12 (b) Section 2679(d) of title 28, United States Code, is

13 amended to read as follows:

14 "(d)(1) Upon certification by the Attorney General that

15 the defendant employee was acting within the scope of his

16 office or employment at the time of the incident out of which

17 the suit arose, any such civil action or proceeding com-

18 menced in a United States district court shall be deemed an

19 action against the United States under the provisions of this

20 title and all references thereto, and the United States shall be

21 substituted as the party defendant. After such substitution

22 the United States shall have available all defenses to which it

23 would have been entitled if the action had originally been

24 commenced against the United States under this chapter and

25 section 1346(b).

19821
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3

1 "(2) Upon certification by the Attorney General that the

2 defendant employee was acting within the scope of his office

3 or employment, at the time of the incident out of which the

4 suit arose, any such civil action or proceeding commenced in

5 a State court shall be removed, without bond, at any time

6 before trial, by the Attorney General to the district court of

7 the United States of the district and division embracing the

8 place wherein it is pending and be deemed an action brought

9 against the United States under the provisions of this title

10 and all reference thereto, and the United States shall be sub-

11 stituted as the party defendant. After such substitution the

12 United States shall have available all defenses to which it

13 would have been entitled if the action had originally been

14 commenced against the United States under this chapter and

15 section 1346(b). The certification of the Attorney General

16 shall conclusively establish scope of office or employment for

17 purposes of such removal.

18 "(3) The certification by the Attorney General under

19 subsection (d)(1) or (d)(2) that the defendant employee was

20 acting within the scope of his office or employment shall be

21 binding and conclusive, except that the defendant employee

22 may request the district court of the United States before

23 which the suit has been filed or removed to alter or modify

24 such certification or, in the event that the Attorney General

25 has not made a certification, to find and certify that such
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4

1 employee was acting within the scope of his office or

2 employment.

3 "(4) Where an action or proceeding under this chapter

4 is precluded because of the availability of a remedy, compen-

5 sation or other benefits from the United States as provided by

6 any other law, the action or proceeding shall be dismissed,

7 but in that event the running of any limitation of time for

8 commencing, or filing an application or claim in, a proceeding

9 for such other remedy, compensation, or benefits shall be

10 deemed to have been suspended during the pendency of the

11 civil action or administrative proceeding under this chapter.

12 "(5) Whenever an action brought against a defendant

13 employee in which the United States is substituted as the

14 party defendant under this subsection is dismissed for failure

15 to first present a claim to the appropriate Federal agency

16 under section 2675(a) of this title, if such claim is presented

17 to the appropriate Federal agency under such section within

18 sixty days after such dismissal, that claim shall be deemed to

19 be timely presented under section 2401(b) of this title if such

20 a claim is filed on the date the action against the defendant

21 employee was commenced would have been timely presented

22 under section 2401(b) of this title."

23 SEC. 2. Section 1346(b) of title 28, United States Code,

24 is amended by inserting "(1)" after "(b)" and by adding at

25 the end thereof the following new paragraph:

19821
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1 "(2) Subject to the provisions of chapter 171 of this

2 title, the district courts, together with the United States Dis-

3 trict Court for the District of the Canal Zone and the District

4 Court of the Virgin Islands, shall have exclusive jurisdiction

5 of civil actions on claims sounding in tort for money damages

6 arising under the Constitution of the United States where

7 such tort is caused by an act or omission of an employee of

8 the Government while acting within the scope of his office or

9 employment. The liability in any such action shall be deter-

10 mined in accordance with applicable Federal law.".

11 SEC. 3. Chapter 171 of title 28, United States Code, is

12 amended by adding at the end thereof the following new

13 section:

14 "§ 2681. Constitutional torts

15 "(a) The head of each Federal agency may, in accord-

16 ance with regulations prescribed by the Attorney General,

17 consider, ascertain, adjust, determine, compromise, and settle

18 any claim sounding in tort for money damages arising under

19 the Constitution of the United States where such tort is

20 caused by the act or omission of an employee while acting

21 within the scope of his office or employment. The liability

22 with respect to any such claim shall be determined in accord-

23 ance with applicable Federal law. The provisions of section

24 2672 shall apply with respect to claims considered, ascer-

25 tained, adjusted, determined, compromised, or settled under
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1 this subsection, except that no award, compromise, or settle-

2 ment may be made under this subsection without the prior

3 written approval of the Attorney General.

4 "(b) The United States shall be liable, with respect to a

5 tort claim arising under the Constitution of the United

6 States, to the extent that liability for such claim is recognized

7 or provided by applicable Federal law, but shall not be liable

8 for interest prior to judgment or for punitive damages. With

9 respect to any such claim, the United States shall be liable

10 for (1) actual damages, (2) liquidated damages of $1,000, or

11 (3) in the case of a continuing violation, liquidated damages

12 computed at a rate of $100 per day for each violation up to a

13 maximum of $15,000, whichever is greater. The claimant

14 shall also be entitled to receive a reasonable attorney's fee

15 and other litigation costs reasonably incurred, other than at-

16 torney fees or costs attributable to processing an administra-

17 tive claim filed under subsection (a) of this section. The

18 United States may not assert as a defense to a tort claim

19 arising under the Constitution of the United States, the abso-

20 lute or qualified immunity of the employee whose act or

21 omission give rise to the claim, or his reasonable good faith

22 belief in the lawfulness of his conduct, except that the United

23 States may assert such a defense if the act or omission is that

24 of a Member of Congress, a judge, or prosecutor, or a person

25 performing analogous functions.
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1 "(c) The provisions of section 2675 of this title shall

2 apply with respect to a tort claim arising under the Constitu-

3 tion of the United States described in subsection (a) of this

4 section.

5 "(d)(1) The provisions of section 2679(b) of this title,

6 relating to exclusiveness of remedy against the United

7 States, shall apply with respect to tort claims arising under

8 the Constitution of the United States described in subsection

9 (a) of this section and shall be deemed an equally effective

10 substitute for any recovery against any employee of the

11 United States for tort claims arising under the Constitution of

12 the United States.

13 "(2) The provisions of section 2679(d) of this title, relat-

14 ing to certification by the Attorney General, shall apply with

15 respect to tort claims arising under the Constitution of the

16 United States described in subsection (a) of this section.

17 "(e) Where an action or proceeding under section

18 1346(b) or 2672 of this title arising under the Constitution of

19 the United States results in a judgment against the United

20 States or an award, compromise, or settlement paid by the

21 United States, the Attorney General shall forward the matter

22 for such further administrative investigation or disciplinary

23 action as may be appropriate to the head of the department

24 or agency which employed the employee at the time of the

25 employee's alleged act or omission giving rise to the claim.
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1 "(g) Notwithstanding the provisions of section 2680 of

2 this title, the provisions of this chapter and section 1346(b) of

3 this title with respect to tort claims arising under the Consti-

4 tution of the United States described in subsection (a) of this

5 section shall apply to any claim set forth in subsections (a)

6 and (k) of such section 2680.".

7 SEC. 4. (a) Section 2674 of title 28, United States

8 Code, is amended by inserting immediately after "claims"

9 the following: "based upon negligent or wrongful acts or

10 omissions".

11 (b) Section 2678 of title 28, United States Code, is

12 amended by striking out "No" and inserting in lieu thereof:

13 "Except as provided in section 2681(b) of this title, no".

14 (c) Section 2680(h) of title 28, United States Code, is

15 amended to read as follows:

16 "(h) Any claim arising out of libel, slander, misrepresen-

17 tation, deceit, or interference with contract rights.".

18 SEC. 5. The table of sections of chapter 171 of title 28,

19 United States Code, is amended by adding at the end thereof

20 the following new item:

"2681. Constitutional torts.".

21 SEC. 6. (a) Section 4116 of title 38, United States

22 Code, is amended-

23 (1) by repealing subsections (a) through (d); and

24 (2) in subsection (e)-
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1 (A) by striking out "(e)"; and

2 (B) by striking out "person to whom the im-

3 munity provisions of this section apply (as de-

4 scribed in subsection (a) of this section)," and in-

5 serting in lieu thereof "employee of the Depart-

6 ment of Medicine and Surgery".

7 (b) Section 224 of the Public Health Service Act (42

8 U.S.C. 233) is amended-

9 (1) by repealing subsections (a) through (e); and

10 (2) in subsection (f) by striking out "(f)".

11 (c) Section 1091 of the Foreign Service Act of 1946 (22

12 U.S.C. 817) is amended by repealing subsections (a) through

13 (e).

14 (d) Section 1089 of title 10, United States Code, is

15 amended-

16 (1) by repealing subsections (a) through (e); and

17 (2) in subsection () by striking out "person de-

18 scribed in subsection (a)" and inserting in lieu thereof

19 "employee of the armed forces, the Department of De-

20 fense, or the Central Intelligence Agency,".

21 (e) Section 307 of the National Aeronautics and Space

22 Act of 1958 (42 U.S.C. 2458a) is amended-

23 (1) by repealing subsections (a) through (e); and

24 (2) in subsection (0)-

25 (A) by striking out "(0"; and
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1 (B) by striking out "person described in sub-

2 section (a)" and inserting in lieu thereof "employ-

3 ee of the National Aeronautics and Space Admin-

4 istration".

5 SEC. 7. Section 2520 of title 18, United States Code, is

6 amended by adding at the end thereof the following new'

7 paragraph:

8 "This section shall not apply to civil causes of action

9 against officers or employees of the United States while

10 acting within the scope of their office or employment, if

11 the United States is named or substituted as the party

12 defendant.".

13 SEc. 8. (a) The amendments made by this Act shall

14 apply to all claims and suits filed after the date of the enact-

15 ment of this Act, and to all claims and suits pending on such

16 date of enactment. With respect to any pending claim or suit,

17 and with respect to any cause of action known to an ag-

18 grieved party before the date of the enactment of this Act for

19 which no claim or suit has been filed as of such date of enact-

20 ment, the claimant, plaintiff, or aggrieved party, as the case

21 may be, may elect to retain his right to a trial by jury if, in

22 the case of a plaintiff who has filed suit, the demand for trial

23 by jury is made before such date of enactment, or if, in the

24 case of such a plaintiff, claimant, or aggrieved party, such

25 right has not expired as of such date of enactment. In any
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1 case in which a plaintiff elects to retain his right to trial by

2 jury, the provisions of section 2681(b) of this title, as added

3 by section 3 of this Act, relating to liquidated damages,

4 waiver of absolute or qualified immunity, and attorneys' fees

5 shall not apply.

6 (b) In the event that a case is pending on appeal on the

7 date of the enactment of this Act, it shall be remanded to the

8 appropriate district court for further proceedings in accord-

9 ance with section 1346(b), and sections 1381 through 1388

10 of title 28, United States Code, as amended and added by

11 this Act, upon certification by the Attorney General that the

12 defendant employee was acting within the scope of his office

13 or employment at the time of the incident out of which the

14 suit arose. In the event that the appeal was taken from a

15 judgment rendered in favor of a plaintiff, the judgment shall

16 be binding on the United States if it is substituted as a

17 defendant.
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