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I. INTRODUCTION

In 1961, the Supreme Court announced its decision in
Monroe v. Pape' to give an expansive interpretation to 42 U.S.C.

1. 365 U.S. 167 (1961). "Few cases in the history of the Court have been
cited more frequently than Monroe v. Pape . . . ." Monell v. Department of
Soc. Servs., 436 U.S. 658, 704 (1978) (Powell, J., concurring).
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IMMUNITY UNDER SECTION 1983

§ 1983.2 This old civil rights statute3 establishes a damage remedy
against state officials who violate an individual's constitutional
rights.' Since that almost open-ended decision, the Court has
concentrated upon contracting the limits of personal liability
under the statute. One of the more frequently invoked limitations
has been the concept of official immunity.5

Before Monroe, some lower courts! had assumed that offi-
cial immunity is antithetic to the mandate of section 1983. After
all, the statute starkly provides that "[elvery person . . . shall
be liable." This misconception, however, was soon laid to rest
when the Supreme Court held in Pierson v. Ray7 that judges are
absolutely immune from liability under section 1983. In the same
case, police officers were accorded only a qualified immunity.

2. Section 1983 provides:
Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory, subjects, or causes to be
subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or im-
munities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper pro-
ceeding for redress.

42 U.S.C. § 1983 (1976).
The statute was seldom invoked during its first ninety years. See 82 HARV.

L. Ray. 1486 n.4 (1969); 26 IND. L.J. 361, 363-66 (1951). This was due to the
limited applicability-until recently- of the federal constitution to state action
and the notion that section 1983 might apply only to official conduct fbrmally
sanctioned by state law. Casto, Barr v. Mateo and the Problem of Coequal
Protection for State and Federal Officials, 13 TULtsA L.J. 195, 198 n.4 (1977).

3. The historical background of this Reconstruction Civil Rights Act is
discussed in M. KoNvrrz & T. LESKES, A CENTURY OF CIVIL RIGHTS 41-70 (1961).
See Developments in the Law: Section 1983 and Federalism, 90 HARV. L. REV.
1133, 1137-90 (1977).

4. Section 1983 also speaks of "rights . . . secured by . . . laws," but
virtually all suits under the statute for damages are premised upon alleged
unconstitutional conduct.

5. The defense of official immunity is applicable only in suits for damage
that have been filed against officials in their personal capacity. The defense is
inapplicable in suits seeking injunctive relief. Rowley v. McMillan, 502 F.2d
1326 (4th Cir. 1974); B.C. Morton Int'l Corp. v. Federal Deposit Ins. Corp., 305
F.2d 692 (1st Cir. 1962); see Wood v. Strickland, 420 U.S. 308, 314 n.6 (1975);
Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 139-40 (1951).

6. See, e.g., Burt v. City of New York, 156 F.2d 791 (2d Cir. 1946); Picking
v. Pennsylvania R.R., 151 F.2d 240 (3d Cir. 1945).

7. 386 U.S. 547 (1967).
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Since Pierson, the Court has devoted several opinions to the
difficult task of developing a dual system of absolute and quali-
fied immunities applicable in civil rights actions against state
officials.,

The creation of this system of immunities implicates a num-
ber of questions. What are the proper sources of law for develop-
ing this system of official immunities?' To what extent has the
Court relied upon these sources in developing this system of offi-
cial immunities?'0 In a specific case, how does one determine
whether an absolute or a qualified immunity is applicable?"
What are the parameters by which a qualified immunity is to be
measured?' 2 Has the Court developed a sound system of official
immunities?13 These questions and others will be considered in
this article.

II. DRAMATIS PERSONAE

Consideration of the system of official immunities developed
by the Supreme Court in suits arising under section 1983 involves
two related concepts: legal justification and official immunity.

A. Legal Justification

During the nineteenth century, the personal liability of pub-
lic officials turned upon the defense of legal justification. Because
this defense placed public officials on the same footing as private
citizens, an official who acted illegally could not plead public
office in defense." Of course, this idea of legal equality was some-

8. In an earlier article the author advanced the thesis that the system of
immunities developed by the Court for state officials should be equally applica-
ble in suits against federal officials who hold analogous positions. Casto, supra
note 2. Since then, the Court has held that "there is no basis for according to
federal officials a higher degree of immunity ... than is accorded state officials
when sued for the identical violation under § 1983." Butz v. Economou, 438 U.S.
478, 500 (1978). In view of this fungibility, no effort will be made in this article
to distinguish between the immunity of state and federal officials.

9. See notes 30-36 infra and accompanying text.
10. See notes 36-111 infra and accompanying text.
11. See notes 132-87 infra and accompanying text.
12. See notes 188-275 infra and accompanying text.
13. See notes 286-332 infra and accompanying text.
14. Dicey's oft quoted paean is as good a formulation of the defense as any.

In England the idea of the legal equality, or of the universal subjec-
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IMMUNITY UNDER SECTION 1983

what misleading." Public officers always have been more advan-
taged than private citizens in the sense that certain legitimate
official conduct would be illegal if done by a private individual.
Because proof of unconstitutional conduct is an essential element
to the plaintiff's case, the defense of justification cannot be raised
in a section 1983 suit.'6 Unconstitutional conduct cannot be legal.
A failure to perceive this impertinence has confused the develop-
ment of a federal system of official immunities applicable in cases
involving unconstitutional conduct.

B. Official Immunity

In contrast to legal justification, an official immunity, either
absolute or qualified, protects an officer who has acted illegally.

1. Absolute Immunity

An absolute immunity completely immunizes an official as
long as his conduct is within the outer perimeter of his official
duties. To date, the Court has held that legislators'7 and officials

tion of all classes to one law administered by the ordinary courts, has
been pushed to its utmost limit. With us every official, from the Prime
Minister down to a constable or a collector of taxes, is under the same
responsibility for every act done without legal justification as any other
citizen.

A. Diczy, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 193 (10th
ed. 1959); accord, 2 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
STATES §§ 1676-77 (2d ed. 1851); J. STORY, COMMENTARIES ON THE LAW OF AGENCY
§ 319b-322 (3d ed. 1846). This early rule of official liability accorded with the
lack of a powerful bureaucracy. To be sure, some individual officials had a great
deal of power, but their influence stemmed from their personal prestige as
private citizens. The granting of public office in these cases was merely a formal
recognition of the officer's social position. See Nelson, Officeholding and Power-
wielding: An Analysis of the Relationship Between Structure and Style in Amer-
ican Administrative History, 10 LAW & Soc'y Rsv. 187, 191-99 (1976). The Eng-
lish government operated in much the same manner. Robson, Report of the
Committee on Ministerial Powers, 3 POL. Q. 346, 357-58 (1932).

15. See Jaffee, Suits Against Governments and Officers: Damage Actions,
77 HARV. L. REv. 209, 215-18 (1963).

16. See, e.g., Anderson v. Myers, 182 F. 223 (C.C.D. Md. 1910), aff'd, 238
U.S. 368 (1915).

17. Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 99 S.
Ct. 1171 (1979) (regional legislators); Tenney v. Brandhove, 341 U.S. 367 (1951)
(state legislators).

19791
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who participate in judicial" and quasi-judicial" proceedings are
to be accorded the full protection of an absolute immunity.

2. Qualified Immunity

A qualified immunity protects only officials who have acted
in good faith. Officials of the executive branch of state govern-
ments generally' have had to settle for only a qualified immun-
ity. The Court has applied this rule of thumb in cases involving
law enforcement officers, 2' a state governor,2 national guard offi-
cials,23 educators,24 a superintendent of a state mental hospital,
and prison officials. 2

3. Immunities in Action

Absolute and qualified immunities are best conceptualized
as defenses." Under section 1983, a plaintiff must establish un-

18. Stump v. Sparkman, 435 U.S. 349 (1978) (judges); Imbler v. Pacht-
man, 424 U.S. 409 (1976) (prosecuting attorneys); Pierson v. Ray, 386 U.S. 547
(1967) (judges).

19. See Butz v. Economou, 438 U.S. 478 (1978).
20. This obvious trend recently was noted by Justice Stevens in Procunier

v. Navarette, 434 U.S. 555, 568 (1978) (Stevens, J., dissenting). More recently,
in a case involving federal officers, the Court has announced that "a qualified
immunity should be the general rule for executive officials charged with consti-
tutional violations .... .. Butz v. Economou, 438 U.S. 478, 508 (1978).

21. Pierson v. Ray, 386 U.S. 547 (1967). Cf. Bivens v. Six Unknown
Named Agents, 403 U.S. 388 (1971) (law enforcement officers subject to liabil-
ity); Monroe v. Pape, 365 U.S. 167 (1961) (law enforcement officers subject to
liability).

22. Scheuer v. Rhodes, 416 U.S. 232 (1974).
23. Id.
24. Wood v. Strickland, 420 U.S. 308 (1975). See also Carey v. Piphus, 435

U.S. 247 (1978). The president of a state university was accorded a qualified
immunity in Scheuer v. Rhodes, 416 U.S. 232 (1974).

25. O'Connor v. Donaldson, 422 U.S. 563 (1975).
26. Procunier v. Navarette, 434 U.S. 555 (1978).
27. Whether official immunity must be pleaded by the plaintiff or is

merely an affirmative defense is unclear; most courts have placed the burden
upon the defendant. See, e.g., Skehan v. Board of Trustees, 538 F.2d 53 (3d Cir.
1976) (en banc). See generally Kattan, Knocking on Wood: Some Thoughts on
the Immunities of State Officials to Civil Rights Damage Actions, 30 VASD. L.
REv. 941, 987-89 (1977). This debate can be dismissed as a tempest in a teapot
in view of the ease with which pleadings can be amended. One suspects that
the occasional decision to place the burden upon a plaintiff is reached as a
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constitutional conduct on the part of the defendant. Although the
defendant has acted in an unconstitutional manner, an official
who is immune is not subject to liability. In addition to the ob-
vious substantive difference between absolute and qualified im-
munities, the dichotomy has an important procedural effect. An
official covered by an absolute immunity need only establish that
he acted within the general scope of his duties. This relatively
simple issue usually can be resolved on a motion for summary
judgment. In contrast, an official protected by only a qualified
immunity must establish his bona fides, an issue ill-suited for
resolution by summary judgment. 8 The procedural difference
means that officials protected by an absolute immunity usually
can avoid the inevitable attrition of pretrial discovery and a trial
on the merits?'

matter of convenience to appellate judges. See, e.g., Kostka v. Hogg, 560 F.2d
37, 40-41 (1st Cir. 1977) (failure to plead inapplicability of good-faith defense
enables appellate court to avoid plaintiff's innovative legal theory). The extent
to which burden of persuasion on this issue has an actual impact upon litigation
is problematical.

28. See Slavin v. Curry, 574 F.2d 1256, 1267 (5th Cir. 1978). See generally
C. WRiGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2730 (1973). But
in a recent decision the Supreme Court has indicated that in responding to a
motion for summary judgment on the issue of qualified immunity, "plaintiffs
may not play dog in the manger; and firm application of the Federal Rules of
Civil Procedure will ensure that federal officials are not harassed by frivolous
lawsuits." Butz v. Economou, 438 U.S. 478, 508 (1978). This is dubious rhetoric.

29. The Court is well aware of this crucial difference. See, e.g., Imbler v.
Pachtman, 424 U.S. 409, 419 n.13 (1976). The possible extent of this attrition is
indicated by a civil rights action against the Governor of Ohio who sent troops
to Kent State. The suit was filed but subsequently was dismissed upon the
ground that the Governor was protected by an absolute immunity. The Supreme
Court held that the Governor was entitled only to a qualified immunity. Scheuer
v. Rhodes, 416 U.S. 232 (1974). After a verdict for defendants, judgment was
entered dismissing the suit. But the defendants' judgment was reversed. Krause
v. Rhodes, 570 F.2d 563 (6th Cir. 1977), cert. denied, 435 U.S. 924 (1978). This
case was settled out of court on January 4, 1979. N.Y. Times, Jan. 5, 1979, § A,
at 12, col. 1. If the Governor had been entitled to an absolute immunity, the
judgment of dismissal would have been affirmed by the Supreme Court almost
five years earlier.

19791
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III. SOURCES OF LAW

A. An Interstitial Federal Common Law

The system of official immunities is a judicial creature. Sec-
tion 1983 provides only the bare bones of a cause of action, and
Congress has provided little guidance0 to judges who must flesh

30. But see 42 U.S.C. § 1988 (1976), which provides:
The jurisdiction in civil . . .matters conferred on the district

courts by the provisions of this . . .Title, for the protection of all
persons in the United States in their civil rights, and for their vindica-
tion, shall be exercised and enforced in conformity with the laws of the
United States, so far as such laws are suitable to carry the same into
effect; but in all cases where they are not adapted to the object, or are
deficient in the provisions necessary to furnish suitable remedies and
punish offenses against law, the common law, as modified and changed
by the constitution and statutes of the State wherein the court having
jurisdiction of such civil . . .cause is held, so far as the same is not
inconsistent with the Constitution and laws of the United States, shall
be extended to and govern the said courts in the trial and disposition
of the cause ....

This jumbled statute apparently directs courts to fill gaps in section 1983 with
the common law as modified by state statutory and constitutional law only "so
far as the same is not inconsistent with the Constitution and laws of the United
States." Id. This last limitation should be interpreted as allowing federal courts
to fashion a federal common law where state law does not comport with federal
policy. See United States v. Thompson, 251 U.S. 407 (1920) (section 1988 per-
mits the rejection of a state rule inconsistent with a federal common-law rule);
Theis, Shaw v. Garrison: Some Observations on 42 U.S.C. f 1988 and Federal
Common Law, 36 LA. L. REv. 681 (1976). In Sullivan v. Little Hunting Park,
396 U.S. 229 (1969), the Court noted that under "§ 1988 ... both federal and
state rules on damages may be utilized, whichever better serves the policies
expressed in the federal statutes. The rule of damages, whether drawn from
federal or state sources, is a federal rule responsive to the need whenever a
federal right is impaired." Id. at 240. See also Adickes v. Kress & Co., 398 U.S.
144, 231 (1970) (Brennan, J., concurring in part and dissenting in part).

In fact, the Supreme Court has never referred to section 1988 in shaping
rules of official immunity applicable in civil rights actions. Rather, the Court
has operated as a common-law court in developing these rules. In a recent
decision, the Court indicated that section 1988 requires adoption of state law
as long as that law is not inconsistent with the policies expressed in section 1983.
Robertson v. Wegmann, 436 U.S. 584 (1978). But this decision should have little
impact on the doctrine of official immunities. In view of the Court's statements
that the present system of official immunities was developed in order to prevent
section 1983 from being "drained of meaning," Monell v. Department of Soc.
Servs., 436 U.S. 658, 701 (1978) (quoting Scheuer v. Rhodes, 416 U.S. 232, 248
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out the substantive body of law to be applied in cases arising
under the statute. The statute itself says either too much or too
little. There is only the cryptic statement that "[elvery person
• , .shall be liable,'" which seems to preclude the existence of
any absolute immunity, but this plain meaning has been re-
jected emphatically. 2 Aside from the obvious congressional
purpose that some types of misconduct should subject an offi-
cial to liability, the customary tools of statutory interpretation
are of little use in divining a system of immunities. 3

But this does not mean that the courts are without restraints
or guidance. Gaps in the statutory language can and should be
filled with an interstitial federal common law; or, more accur-

(1974)); see also Butz v. Economou, 438 U.S. 478, 507-08 (1978), it is unlikely
that the Court would adopt a state rule of immunity more protective of state
officers than the established federal rule. Even more unlikely is the possibility
that a state consciously might create a rule of official immunity less protective
of its officials than the established federal rule.

31. 42 U.S.C. § 1983 (1976).
32. Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 99 S.

Ct. 1171 (1979); Stump v. Sparkman, 435 U.S. 349 (1978); Imbler v. Pachtman,
424 U.S. 409 (1976); Pierson v. Ray, 386 U.S. 547 (1967); Tenney v. Brandhove,
341 U.S. 367 (1951). While rejecting a total preclusion of absolute immunity, the
Court has recognized that the statute prohibits at least any doctrine of absolute
immunity so broad as to render the civil rights damage remedy a dead letter.
Monell v. Department of Soc. Servs., 436 U.S. 658, 701 (1978) (quoting Scheuer
v. Rhodes, 416 U.S. 232, 248 (1974)) (section 1983 must not "be drained of
meaning.").

33. There was, of course, debate in Congress over section 1983, and the
scope of official liability under the statute occasionally was discussed. For exam-
ple, Representative Lewis of Kentucky noted, "By the first section [now section
1983], in certain cases, the judge of a State court, . . . is made liable to a suit
in the Federal court and subject to damages for his decision against a suitor."
CONG. GLOBE, 42d Cong., 1st Sess. 385 (1871). Similar thoughts were voiced by
other congressmen. See 79 YALE LJ.. 322 (1969). The Court, however, has given
the back of its hand to this legislative history. In Pierson v. Ray, 386 U.S. 547
(1967), the floor debates were mentioned only in a dissenting opinion, id. at 559-
63 (Douglas, J., dissenting), as the Court granted state judges absolute immun-
ity to suit under section 1983. This refusal to be swayed by legislative history is
sound. Aside from the niceties of deciding whether comments such as those
made by Representative Lewis were exaggerated attempts to discredit the Act,
the fact remains that the legislative history of the Act is over 100 years old.
Official immunity under section 1983 should be governed by current principles,
not nineteenth century concepts.

19791
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ately, a common law methodology" should be used in filling the
gaps. In developing interstitial law for section 1983, federal judges
should resort to the same sources that are used in shaping state
common law.

The federal courts have no general common law, as in a sense
they have no general or comprehensive jurisprudence of any
kind. . . . But this is not to say that wherever we have occasion
to decide a federal question which cannot be answered from
federal statutes alone we may not resort to all of the source
materials of the common law.u

And the Supreme Court has relied upon such sources in develop-
ing the present system of immunities2

The Court has sought guidance in its own precedent37 and in
authority from other jurisdictions. Analogous legislative enact-
ments3' have been considered as well as the writing of legal schol-

34. The decisional law engrafted in section 1983 is not federal common law
in the admiralty sense of establishing a general system of judicially created
rights and liabilities. Nevertheless, the rigorous common-law tradition of' princi-
pled decisionmaking clearly is applicable.

35. D'Oench Duhme & Co. v. Federal Deposit Ins. Corp., 315 U.S. 447, 469
(1942) (Jackson, J., concurring) (emphasis in original). Accord, Jones v. Mar-
shall, 528 F.2d 132 (2d Cir. 1975). See generally Friendly, In Praise of Erie and
the New Federal Common Law, 39 N.Y.U.L. Rv. 383 (1964).

36. In Monroe v. Pape, 365 U.S. 167 (1961), the Court noted that
"[section 1983 should be read against the background of tort liability that
makes a man responsible for the natural consequences of his actions." Id. at 187.
Cf. Giles v. Harris, 189 U.S. 475 (1903) (equitable relief under section 1983
governed by traditional principles of equity). More recently, in Imbler v. Pacht-
man, 424 U.S. 409 (1976), the Court expressly reiterated this adoption of
common-law principles in the specific context of official immunity. Id. at 418.

37. See Imbler v. Pachtman, 424 U.S. 409 (1976); Scheuer v. Rhodes, 416
U.S. 232, 245-49 (1974); Pierson v. Ray, 386 U.S. 547 (1967).

38. See Imbler v. Pachtman, 424 U.S. 409, 421-24 (1976); Wood v. Strick-
land, 420 U.S. 308, 318 & n.9 (1975).

39. In Tenney v. Brandhove, 341 U.S. 367 (1951), the Court relied upon
An Act declaring the Rights and Liberties of the Subject, and-settling the
Succession of the Crown, 1689, 1 W.,& M., ch. 2, § 1 [hereinafter cited as
English Bill of Rights], 341 U.S. at 372, and numerous constitutional provi-
sions, id. at 372-75, to justify absolute immunity for state legislators sued under
section 1983. There can be little doubt that carefully conceived statutes can
provide useful analogies to common-law judges. See generally Traynor, Statutes
Revolving in Common-Law Orbits, 17 CATHouc U.L.J. 401 (1968). See also 65
COLUM. L. REv. 880 (1965). State courts use statutory materials as a basis for
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ars." Finally, the Court has relied upon its own creativity."

B. The Court's Professed Reliance Upon Common Law

Immunities under section 1983 begin with Tenney v.
Brandhove,2 a case from the McCarthy era in which members of
an investigative committee of the California legislature were sued
by one of their prey. The plaintiff alleged that the defendant
legislators had manipulated a legislative hearing in order to de-
prive him of his constitutional rights. The Court held that, de-
spite the general language of section 1983, state legislators are
protected by an absolute immunity.

In a scholarly opinion, Justice Frankfurter documented the
long-standing tradition that legislators are immune from liability
for their official acts. Of course, the tradition is based upon con-
stitutional provisions" and legislation," but the Court was per-
suaded by the collective judgment evidenced by these nonjudicial
sources. This aspect of Tenney is similar to the many cases in

common-law decisions. See, e.g., Diamond v. Oreamuno, 24 N.Y.2d 494, 248
N.E.2d 910, 301 N.Y.S.2d 78 (1969) (relying upon Securities Exchange Act of
1934, 15 U.S.C. § 78 (1976)), and the Supreme Court has relied upon analogous
legislation in shaping the common law of admiralty. See Moragne v. States
Marine Lines, Inc., 398 U.S. 375 (1970) (relying upon state and federal wrongful-
death statutes), noted in 82 YALE L.J. 258 (1972). Of course, federal courts
commonly adopt analogous state statutes of limitation to fill a gap in a federal
cause of action. See Johnson v. Railway Express Agency, Inc., 421 U.S. 454
(1975) (section 1981); O'Sullivan v. Felix, 233 U.S. 318 (1915) (section 1983). See
generally P. BATOR, P. MISHKIN, D. SHAPIO & H. WECHSLER, HAm &
WECHSLER'S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 825-29 (2d ed. 1973).

40. Imbler v. Pachtman, 424 U.S. 409, 424 n.21 (1976) (restatement; trea-
tise); Wood v. Strickland, 420 U.S. 308, 318 n.19 (1975) (treatise); Pierson v.
Ray, 386 U.S. 547, 555 (1967) (restatement; treatise).

41. Some of the Court's innovations apparently have been inadvertent.
See notes 88-111 infra and accompanying text.

42. 341 U.S. 367 (1951). The issue of official immunity occasionally arose
in earlier civil rights cases. Moyer v. Peabody, 212 U.S. 78 (1909); Anderson v.
Myers, 182 F. 233 (C.C.D. Md. 1910), aff'd, 238 U.S. 368 (1915). See also Wiley
v. Sinkler, 179 U.S. 58 (1900). But these early opinions have had little or no
impact upon the present system of official immunities.

43. The Speech or Debate Clause is obvious. U.S. CONsT. art. I, § 6. Mr.
Justice Frankfurter noted that the vast majority of state constitutions have
similar provisions. 341 U.S. at 375 n.5.

44. E.g., English Bill of Rights, note 39 supra, ch. 2, § 1, which the Court
cited, 341 U.S. at 372.
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which the federal courts have relied upon the Uniform Commer-
cial Code for guidance in developing federal common-law princi-
ples.'

The Court's next decision on this issue was in Pierson v.
Ray," the first immunity case in the current flood of litigation
under section 1983. Pierson involved an action against police offi-
cers, who had arrested the plaintiffs for violating a state statute,
and against a municipal police justice, who had convicted the
plaintiffs. After plaintiffs' conviction, the state statute was held
unconstitutional as applied to similar facts." The plaintiffs,
therefore, had a prima facie case of liability. Drawing upon the
common-law tradition, the Court accorded the judge an absolute
immunity." Similarly, the Court relied upon "the prevailing view
in this country"" and held that a policeman should be excused
"from liability for acting under a statute that he reasonably be-
lieved to be valid but that was later held unconstitutional, on its
face or as applied."

Next came Scheuer v. Rhodes," a suit against the Governor
of Ohio that arose out of the Kent State tragedy. Plaintiffs alleged
that the Governor had ordered the National Guard to take
illegal action that resulted in the death of plaintiffs' decedents.
Relying upon Pierson and other common-law decisions, the
Court held that the Governor and other officers of the executive
branch of state government" are entitled to the protection of a
qualified immunity. "It is the existence of reasonable grounds
for the belief formed at the time and in light of all the circum-
stances, coupled with good-faith belief that affords a basis for

45. The classic example is United States v. Wegematic Corp., 360 F.2d 674
(2d Cir. 1966).

46. 386 U.S. 547 (1967).
47. Thomas v. Mississippi, 380 U.S. 524 (1965).
48. The Court relied upon its precedent concerning federal judges. See

Bradley v. Fisher, 80 U.S. (13 Wall.) 335 (1871).
49. 386 U.S. at 555 (citing Ward v. Fidelity & Deposit Co., 179 F.2d 327

(8th Cir. 1950); 1 F. HARPER & F. JAMES, THE LAW OF TORTS § 3.18, at 277-78
(1956); RESTATEMENT (SECOND) OF TORTS § 121 (1965)).

50. Id.
51. 416 U.S. 232 (1974).
52. Also sued were "the Adjutant General, and his assistant, various

named and unnamed officers and enlisted members of the Ohio National Guard,
and the president of Kent State University." Id. at 234.
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qualified immunity of executive officers for acts performed in the
course of official conduct.""

Then came Wood v. Strickland," a suit against school board
members by students who had been expelled without due process
of law. The Court held that the "[c]ommon law tradition, recog-
nized in our prior decisions, and strong public policy reasons also
lead to a construction of § 1983 extending a qualified good-faith
immunity to school board members from liability for damages
under that section."'5 This qualified immunity protects only offi-
cials whose actions are sincere and reasonable. In addition to this,
the Court held that the immunity does not protect officials who
violate a student's constitutional rights out of "ignorance . . . of
settled, indisputable law.""

In Imbler v. Pachtman,57 prosecuting attorneys were ac-
corded an absolute immunity from liability for activities
"intimately associated with the judicial phase of the criminal
process.""9 Defendant was alleged to have used false evidence to
obtain a conviction and to have concealed exculpatory evidence.
Again, the Court explained its decision as merely reiterating a
well-settled, common-law rule of immunity."

More recently, the Court decided in Butz v. Economou " that
certain administrative proceedings are sufficiently quasi-judicial
in nature to warrant an absolute immunity for participants. In so
holding, the Court explained that its section 1983 immunity deci-

53. 416 U.S. at 247-48.
54. 420 U.S. 308 (1975).
55. Id. at 318.
56. Id. at 321. The troublesome concept of "settled, indisputable law" is

considered in text accompanying notes 217-39 infra.
57. 424 U.S. 409 (1976). Before Imbler, the Court assumed without discus-

sion that the superintendent of a state mental hospital is entitled to only a
qualified immunity. O'Connor v. Donaldson, 422 U.S. 563 (1975). After Imber,
the question of immunity received the same cursory treatment in a case involv-
ing prison officials. Procunier v. Navarette, 434 U.S. 555 (1978). See also Carey
v. Piphus, 435 U.S. 247 (1978). The absolute immunity of judges was reaffirmed
in Stump v. Sparkman, 435 U.S. 349 (1978).

58. 424 U.S. at 430.
59. Id. at 424.
60. 438 U.S. 478 (1978). The plaintiff contended that the defendants initi-

ated administrative proceedings as punishment for the plaintiff's exercise of
first amendment rights. See Economou v. Butz, 370 F. Supp. 361 (S.D.N.Y.
1974).
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sions have been based upon " 'a considered inquiry into the im-
munity historically accorded the relevant official at common law
and the interests behind it.' "SI

During the last Term, absolute immunity was extended to
members of the governing body of a regional planning agency
created with the consent of Congress by the states of California
and Nevada. 2 The Court reasoned that the absolute legislative
immunity recognized in Tenney v. Brandhove3 should be ex-
tended to the defendant officers insofar as they were acting in a
legislative capacity.

A casual glance through these decisions leaves the impres-
sion that the Court is diligently caulking the interstices of section
1983 with traditional common-law doctrine. Certainly this is the
picture that the Court has attempted to paint. Its decisions have
been studded with common-law precedent, revered treatises are
cited, and at convenient intervals the Court expressly reminds
the reader that it simply is applying well-settled principles of the
common law.

C. A Critique of the Court's Methodology

The Court's apparent fidelity to common-law doctrine is
misleading. While purporting to follow the mainstream of the
common law, the Court has been unconsciously or deceptively
innovative. The new system of absolute and qualified immunities
may be generally desirable, but some of its facets are flawed. If
the Court had devoted more attention to explaining its break with
traditional defenses, these flaws might have been avoided. In-
stead, pertinent precedent has been cited when convenient and
simply ignored when inconvenient. To demonstrate this and to
lay a foundation for later discussion, a brief digression into the
historical development of official immunity in the Supreme Court
is necessary.

61. 438 U.S. at 508 (quoting Imbler v. Pachtman, 424 U.S. 409, 421
(1976)). Butz involved the official immunity of federal officers who were alleged
to have violated the Constitution, but the Court treated the issue as being
controlled by its section 1983 immunity cases.

62. Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 99 S.
Ct.1171 (1979).

63. See notes 42-44 supra and accompanying text.
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1. The Thesis: Legal Justification

The Court first considered official immunity in The Flying
Fish," a case involving a naval officer who seized a foreign vessel
at the order of the Secretary of the Navy. Unfortunately for the
defendant, the Secretary had misinterpreted an Act of Congress.
The seizure was, therefore, illegal, and the good captain liable.?1
Chief Justice Marshall wrote,

I confess the first bias of my mind was very strong in favor
of the opinion that though the instructions of the executive
could not give a right, they might yet excuse from damages
* . . .But I have been convinced that I was mistaken, and I
have receded from this first opinion. I acquiesce in that of my
brethren, which is, that the instruction cannot change the na-
ture of the transaction, or legalize an act which, without those
instructions, would have been a plain trespass."

The rationale of this and later cases" was that a public offi-

64. Little v. Barreme (The Flying Fish), 1 U.S. 465, 2 Cranch 170 (1804).
65. $8,504 in damages was awarded. 2 L.Ed. 243, 245, 2 Cranch 170, 175

(syllabus; syllabus not reported in U.S. Reports).
66. 1 U.S. at 468, 2 Cranch at 179. The facts and decision in Murray v.

Schooner Charming Betsy, 1 U.S. 450, 2 Cranch 64 (1804), are virtually identical
to those of The Flying Fish. See also Sands v. Knox, 1 U.S. 649, 3 Cranch 499
(1806). Justice Washington, on circuit, restated the common-law rule. "The
common law doctrine, as to torts, committed by officers acting under authority
of law, is certainly very rigid. They act at their peril; and if they by mistake
act wrong, there are but few cases in which they can be excused." Shattuck v.
Maley, 21 F. Cas. 1181, 1182 (C.C.D. Pa, 1805) (No. 12,714), aff'd, 7 U.S. 642,
3 Cranch 458 (1806). See also Marbury v. Madison, 1 U.S. 368, 378-80, 1 Cranch
137, 164-65 (1803).67. In Teal v. Felton, 53 U.S. 136, 12 How. 284 (1851), a local postmaster
misinterpreted an act of Congress and refused to deliver a newspaper. Although
he acted in reliance upon a circular from the Postmaster-General, he was held
liable for damages. "It is the law which gives the justification, and nothing less
than the law can give irresponsibility to the officer, although he may be acting
in good faith under the instructions of his superior of the department to which
he belongs. Here the instructions exceeded the law . . . . .. Id. at 139, 12 How.
at 291.

In Dunlop v. Munroe, 2 U.S. 522, 7 Cranch 242 (1812), the defendant, 3 L.
Ed. 329, 338, 7 Cranch 242, 266-67 (syllabus; syllabus not reported in U.S. Re-
ports) and the Court, 2 U.S. at 523, 7 Cranch at 269, assumed that a postmaster
would be liable for any loss resulting from his own official negligence. He was
not liable, however, under a theory of respondeat superior, id. at 523, 7 Cranch
at 269. In Buck v. Colbath, 70 U.S. (3 Wall.) 334 (1865), a United States mar-
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cial-like any private citizen-should be liable for his unlawful
conduct ."

A more sophisticated application of this analysis appears in
a number of cases involving activities committed by law to an
official's discretion. The clearest examples are from a series of
opinions that interpreted an early statute that allowed collectors
of customs to seize vessels "whenever, in their opinions the inten-
tion is to violate or evade any of the provisions of the acts laying
an embargo. . . . "" So long as the officials acted in good faith,7"
they were not subject to liability for a mistaken seizure. "[Tjhe
law confides in the discretion of the collector, and is, in itself, a

shall who mistakenly levied upon the wrong property was liable to the owner
for trespass, id. at 347. In Bates v. Clark, 95 U.S. 204 (1877), an army officer
was held personally liable for the unlawful destruction of whiskey despite the
fact that he acted in good faith and in reliance upon a superior's orders, id. at
209.

The rule of legal justification is recited in many other cases. Land v. Dollar,
330 U.S. 731, 736 (1947); Yearsley v. W. A. Ross Constr. Co., 309 U.S. 18, 21
(1940); Belknap v. Schild, 161 U.S. 10, 19 (1896) (and cases cited therein);
Cunningham v. Macon & Brunswick R.R., 109 U.S. 446, 452 (1883).

There are a series of cases involving the personal liability of tax collectors.
See, e.g., Tracy v. Swartwout, 35 U.S. (10 Pet.) 80 (1836). Although the officers
generally were liable for an improper assessment, they customarily were indem-
nified by the government. George Moore Ice Cream Co. v. Rose, 289 U.S. 373,
380-81 (1933); Tracy v. Swartwout, 35 U.S. (10 Pet.) 80, 99 (1836). Thus, "the
United States was almost always the genuine defendant, the liability of the
nominal defendant being formal rather than substantial." George Moore Ice
Cream Co. v. Rose, 289 U.S. 373, 378 (1933). Justice Cardozo explained that this
anomalous arrangement arose "when the Government was not suable as freely
as now." Id. at 382. This post hoc rationalization is plausible, but these cases
are more easily explained as a simple application of the general nineteenth
century rule that officials are subject to liability for their unlawful conduct.
Although officers other than tax collectors occasionally were indemnified, there
is no indication that the rule of legal justification was premised upon this prac-
tice. See note 337 infra.

68. This was Justice Story's analysis. J. STORY, COMMENTARIES ON THE LAW

OF AGENCY §§ 319-22 (3d ed. 1846). See also J. STORY, COMMENTARIES ON THE
CONSTrrTriON OF THE UNITED STATES §§ 1676-77 (2d ed. 1891).

69. Act of April 25, 1808, ch. 66, § 11, 2 Stat. 499, 501 (1848) (emphasis
added).

70. Otis v. Walter, 19 U.S. 175, 6 Wheat 583 (1821); Otis v. Walter, 15 U.S.
7, 2 Wheat. 18 (1817); Otis v. Watkins, 13 U.S. 374, 9 Cranch 339 (1815); Crowell
v. McFadon, 12 U.S. 38, 8 Cranch 94 (1814).
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sufficient justification .... ""
In other cases,72 the Court held that officers had an implied

discretion. An error within the scope of this discretion was never-
theless lawful and therefore could not subject the officer to liabil-
ity. Since the law cannot legitimate the activities of officers who
abuse their official powers, officers who did not act in good faith
could not establish the defense of legal justification."

A corollary to the concept of legal justification was applied
in suits against officers who acted in reliance upon unconstitu-
tional statutes. An unconstitutional law cannot legitimate unlaw-
ful action.

71. Otis v. Walter, 15 U.S. 7, 8, 2 Wheat. 18, 21 (1817).
72. Wilkes v. Dinsman, 48 U.S. 55, 7 How. 89 (1848), involved a statute

that allowed naval commanders to retain marines whose enlistment had expired
if the "detention shall be essential to the public interests . . * ." Act of Mar. 2,
1837, ch. 21, 5 Stat. 153 (1954). The Court interpreted the statute as giving the
commander "power to detain the plaintiff after his original term expired, if, in
his opinion, the public interest required it." 48 U.S. at 60, 7 How. at 125 (em-
phasis added). This interpretation bypassed any possibility of liability for mis-
taken detention. "[W]hile an officer acts within the limits of that discretion,
the same law which gives it to him will protect him in the exercise of it." Id. at
64, 7 How. at 130.

The Wilkes case is consistent with other cases in which the Court indicated
that "[wihenever a statute gives a discretionary power to any person, to be
exercised by him upon his own opinion of certain facts, it is a sound rule of
construction, that the statute constitutes him the sole and exclusive judge of the
existence of those facts." Martin v. Mott, 25 U.S. 10, 13-14, 12 Wheat. 19, 31-
32 (1827) (quoted in Luther v. Borden, 48 U.S. 1, 12-13, 7 How. 1, 45 (1849)).

In Kendall v. Stokes, 44 U.S. 296, 3 How. 87 (1844), the Court held that a
new Postmaster-General had implicit discretion to delay settlement of a lawful
contract claim "in order to ascertain whether there were errors in it which he
was authorized to correct . . . and he had a right to suspend these items until
he made his examinations and formed his judgment." Id. at 301, 3 How. at 98.
See also Osborn v. Bank of the United States, 22 U.S. 251, 281-82, 9 Wheat. 738,
865-66 (1824).

73. [T]he officer, being intrusted with a discretion for public
purposes, is not to be punished for the exercise of it, unless it is first
proved against him, either that he exercised the power confided in cases
without his jurisdiction, or in a manner not confided to him, as with
malice, cruelty, or wilful oppression.

Wilkes v. Dinsman, 48 U.S. 55, 65, 7 How. 89, 130-31 (1849). Accord, Kendall
v. Stokes, 44 U.S. 296, 3 How. 87 (1844). See also Dinsman v. Wilkes, 53 U.S.
201, 12 How. 390 (1851) (retrial following Wilkes v. Dinsman, 48 U.S. 55, 7 How.
89 (1849)).
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[A] void act is neither a law nor a command. It is a nullity. It
confers no authority. It affords no protection. Whoever seeks to
enforce unconstitutional statutes, or to justify under them, or to
obtain immunity through them, fails in his defense and in his
claim of exemption from suit.7

Leading treatises still recite the rule, albeit critically, that an
officer who relies upon an unconstitutional statute acts at his own
peril."

This very rule was applied in an early case arising under
section 1983. In Myers v. Anderson,"' the trial court expressly
held that in a suit against officials for enforcing an unconstitu-
tional election law "no allegation of malice need be alleged or
proved."" The issue of liability without malice was argued on

74. Hopkins v. Clemson College, 221 U.S. 636, 644 (1911). See also Norton
v. Shelby County, 118 U.S. 425, 442 (1886), quoted in Lemon v. Kurtzman, 411
U.S. 192, 198 (1973). The Clemson College case involved the liability of a state
university. The same rule that an unconstitutional statute provides no protec-
tion was applied in suits against individual officials. 2 J. STORY, COMMENTARIES
ON THE CoNswrrtrrloN OPTHE UNITED STATES §§ 1676-77 (2d ed. 1851). In Kilbourn
v. Thompson, 103 U.S. 168 (1880), the sergeant-at-arms of the House of Repre-
sentatives was liable for complying with an unconstitutional order from the
House to arrest Mr. Kilbourn, id. at 205. Cf. Anderson v. Dunn, 19 U.S. 61, 6
Wheat. 204 (1821) (no liability when the House had authority to issue arrest
warrant). The general who ordered the arrest and trial of Mr. Milligan of Ex
parte Milligan, 71 U.S. (4 Wall.) 2 (1866), could not justify his actions by
pleading an unconstitutional act of Congress. Milligan v. Hovey, 17 F. Cas. 380
(C.C.D. Ind. 1871) (No. 9,605).

The rule concerning the effect of an unconstitutional statute frequently was
applied in suits seeking the return of specific property. See, e.g., Virginia Cou-
pon Cases, 114 U.S. 269 (1885); United States v. Lee, 106 U.S. 196, 220-21
(1882). These cases are distinguishable on this basis, but, as in the case of the
liability of tax collectors, the cases are more easily explained as applications of
the general nineteenth century rule that officials cannot plead public office as
justification for illegal action. See Butz v. Economou, 438 U.S. 478, 491 n.16
(1978). In McGahey v. Virginia, 135 U.S. 662 (1890), the Court explained that
the rule of the Virginia Coupon Cases would apply to a "suit against the officer
to recover damages." Id. at 684.

75. F. HARPER & F. JAMES, supra note 49, § 3.7 n.17 (1958); W. PROSSER,
HANDBOOK OF THE LAw or TORTS § 25, at 128 n.37 (4th ed. 1971). Accord,
RESTATEMEr (SECOND) or ToRTs § 125, comment a, at 221 (1965).

76. 238 U.S. 368 (1915). The issue was avoided in Wiley v. Sinkler, 179
U.S. 58 (1900).

77. Anderson v. Myers, 182 F. 223, 230 (C.C.D. Md. 1910) (overruling
demurrers).
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appeal,"a but the Supreme Court affirmed the plaintiffs' verdict.
Although it is convenient to think of legal justification as a

nineteenth century doctrine, some of the Court's later opinions
recite the rule that officials cannot plead public office as justifica-
tion for unlawful conduct.7 ' In actual suits against individual
officers, however, the clear trend has been to grant an official
immunity from suit for admittedly unlawful conduct.

2. The Antithesis: Absolute Immunity"

The concept of justification was premised upon the legality
of the defendant officer's actions. As in the case of any private
citizen, a public officer was not subject to liability when his ac-
tions were lawful. In contrast, the legality of an officer's conduct
is not as crucial to the concept of immunity. In 1872, the Court
first espoused official immunity.8 In Bradley v. Fisher,"2 a judge
who was alleged to have acted with malice was accorded an abso-
lute immunity. In the Court's next immunity decision, a similar
absolute immunity for congressmen was discerned in the speech

78. 238 U.S. at 371.
79. See Larson v. Domestic & Foreign Corp., 337 U.S. 682, 701 (1949);

Goltra v. Weeks, 271 U.S. 536, 545 (1926); North Am. Cold Storage Co. v.
Chicago, 211 U.S. 306 (1908).

80. The development of absolute immunity is a story often told. See, e.g.,
Casto, supra note 2. Therefore, only a cursory treatment will be provided in this
article.

81. Judicial immunity was an established common-law doctrine before
that time. See, e.g., Yates v. Lansing, 5 Johns. 282 (N.Y. Sup. Ct. 1810). The
scope of the immunity, however, was unclear. Many courts had indicated that
the immunity would not protect malicious conduct. See 79 YtZ L.J. 322, 325-
27 (1969). In Randall v. Brigham, 74 U.S. (7 Wall.) 523 (1868), the Court held
that judicial officers are exempt from liability for their judicial acts done within
their jurisdiction "unless perhaps where the acts are palpably in excess of the
jurisdiction of the judges, and are done maliciously or corruptly," id. at 537. See
also Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 357 (1871) (Davis, J., dissenting).
If malicious conduct would subject a judge to liability, the judicial immunity
in Randall is indistinguishable from the defense of legal justification. See, for
example, Wilkes v. Dinsman, 48 U.S. 55, 63, 7 How. 89, 129 (1848), in which
the Court treated the case of a ship's captain as analogous to a suit against a
judicial officer but accorded the captain only the defense of justification.

82. 80 U.S. (13 Wall,) 335 (1871). The Court expressly rejected the dictum
from Randall v. Brigham mentioned in note 81, supra. See 80 U.S. at 350-51.
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or debate clause of the Constitution.Y By the end of the century,
the Court had concluded that cabinet level executive officers also
should be cloaked with an absolute immunity." In Barr v.
Matteo,85 officers below the cabinet level were accorded an abso-
lute immunity in a suit for defamation. Barr was interpreted by
many lower courts as establishing a rule of absolute immunity in
all tort actions against virtually all federal officers." This trend
was reversed in the recent decision in Butz v. Economou.87

3. A Synthesis?

In developing a system of immunities applicable in suits filed
under section 1983, the Court's treatment of its own precedent
has been inconsistent. Each time a civil rights defendant has
been accorded an absolute immunity, the Court has relied explic-
itly upon its common-law precedent granting the same protection
to federal officials. 8 But until Butz v. EconomouY no effort was
made to explain the relationship among qualified immunity, legal
justification, and the apparently general rule of absolute immun-
ity announced in Barr.

For example, in Scheuer v. Rhodes," a state Governor was
denied absolute immunity despite the fact that minor federal
executive officers routinely had been accorded this protection."
To compound this inconsistency, the Court expressly justified its

83. Kilbourn v. Thompson, 103 U.S. 168 (1880).
84. Spalding v. Vilas, 161 U.S. 483 (1896).
85. 360 U.S. 564 (1959). Accord, Howard v. Lyons, 360 U.S. 593 (1959).
86. See Casto, supra note 2, at 208-09.
87. 438 U.S. 478 (1978). See also Casto, supra note 2.
88. Compare Tenney v. Brandhove, 341 U.S. 367 (1951) (legislators) with

Kilbourn v. Thompson, 103 U.S. 168 (1880); Pierson v. Ray, 386 U.S. 547 (1967)
(judges) with Bradley v. Fisher, 80 U.S. (13 Wall.) 335 (1871); Imbler v. Pacht-
man, 424 U.S. 409 (1976) (prosecutors) with Yaselli v. Goff, 275 U.S. 503 (1927),
summarily aff'ing 12 F.2d 396 (2d Cir. 1926).

The Court's failure to mention its prior treatment of officers who act under
unconstitutional statutes was perhaps an oversight. In Pierson v. Ray, 386 U.S.
547 (1967), the Court alluded to the notion that officers rely upon an unconstitu-
tional statute at their peril, id. at 555 n.10 (1967), but mentioned none of the
cases discussed in notes 74-78 supra.

89. 438 U.S. 478 (1978).
90. 416 U.S. 232 (1974).
91. See Casto, supra note 2.
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decision by reference to Barr."
In Butz v. Economou," the Court attempted a reconciliation

of its various immunity decisions. The absolute immunity of
judges and prosecutors was justified in terms of special considera-
tions inherent in the judicial process," and the absolute immun-
ity accorded executive officers under Barr was limited to conduct
that does not violate the Constitution." The Court reviewed with
approval the long series of nineteenth century legal justification
cases and explained that an absolute immunity for unconstitu-
tional conduct "is contrary to the course of decision in this Court
from the early days of the Republic."" The Court then concluded
that state and federal executive officers generally are entitled to
only a qualified immunity when they have violated the Constitu-
tion. But the conclusion is a non sequitur. The course of decision
from the early days of the Republic held officers subject to liabil-
ity for unconstitutional conduct regardless of their bona fidesY
The concept of qualified immunity may be superior to the older
defense of legal justification, but it is not a simple application of
old precedent.

In addition to providing limited protection to officers who
violate the Constitution, the defense of qualified immunity inno-
vatively makes the reasonableness of an official's conduct directly
relevant to the issue of personal liability. Before this develop-
ment, an officer's personal liability turned upon the issue of rea-
sonableness only when that issue was an element of the plaintiff's
cause of action or when the law legitimated particular official
conduct only to the extent that the conduct was reasonable. In

92. The Court held that the considerations articulated in Barr "suggest
that, in varying scope, a qualified immunity is available to officers of the execu-
tive branch of government." 416 U.S. at 247. This is an astonishing statement
in view of the lower federal court's expansion of Barr into a general rule of
absolute immunity for federal administrators. See note 87 supra and accompa-
nying text. Barr and Spalding v. Vilas, 161 U.S. 483 (1896), were the central
pillars of the federal doctrine of absolute immunity for executive officers, and
the Scheuer decision has nine different references to these two cases without
even a hint that they stood for a general rule of absolute immunity.

93. 438 U.S. 478 (1978).
94. Id. at 508-12.
95. Id. at 499, 502. Accord, Granger v. Marek, 583 F.2d 781 (6th Cir. 1978).
96. 438 U.S. at 486-87.
97. See notes 74-78 supra and accompanying text.
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cases such as Barr v. Matteo, officials were immune from liability
no matter how unreasonable their conduct. Nor was reasonable-
ness directly" pertinent to official liability under the older con-
cept of legal justification. When the law granted officials some
discretion or leeway in the performance of their duties, the offi-
ciils were liable for abusing their discretion by acting in bad
faith, for example, but they were not liable for acting unreasona-
bly." Under the old approach, an officer who violated the law was
also liable without regard to the reasonableness of his conduct."'

The notion that an administrator cannot plead his official
status as a defense unless his conduct has been reasonable began
with Pierson v. Ray. '", In determining the liability of the arresting
police officers in Pierson, the Court turned first to the common-
law principle that "a peace officer who arrests someone with
probable cause is not liable for false arrest simply because the
innocence of the suspect is later proved." ' 0t But that principle is
not a rule of official immunity. A peculiar rule of the law of arrest,
as developed at common law and codified in the Constitution,
provides that a law enforcement officer-or for that matter, a
private citizen'-who arrests with probable cause simply has
not violated any law. The Pierson rule is nothing more than the
old rule of legal justification in the context of a law that legiti-
mates only reasonable conduct.'"4 In contrast, most of the legal

98. Of course, the reasonableness of an official's conduct would be relevant
to the issue of bad faith. See notes 238-61 infra and accompanying text.

99. Dinsman v. Wilkes, 53 U.S. 201, 12 How. 390 (1851); Wilkes v. Dins-
man, 48 U.S. 55, 7 How. 89 (1848); Kendall v, Stokes, 43 U.S. 296, 3 How. 87
(1844). In accordance are the Embargo Act cases discussed in notes 70 & 71
supra and accompanying text. The only support for a standard of reasonable-
ness appears in a dissenting opinion that Chief Justice Marshall filed in one of
the Embargo Act cases. Otis v. Watkins, 13 U.S. 374, 377-79, 9 Cranch 339, 356-
59 (1815) (Marshall, C.J., dissenting).

100. Certainly Captain Little in Little v. Barreme, I U.S. 465, 2 Cranch
170 (1804), and Postmaster Teal in Teal v. Felton, 53 U.S. 136, 12 How. 284
(1851), were guilty of no more than a reasonable mistake. See notes 64-68 supra
and accompanying text.

101. 386 U.S, 547 (1967). See notes 46-50 supra and accompanying text.
102. 386 U.S. at 555.
103. See, e.g., RESTATEMENT (SEcOND) Or TonT § 119 (1965).
104. The Pierson Court relied upon Ward v. Fidelity & Deposit Co., 179

F.2d 327 (8th Cir. 1950), to establish the police officer's common-law defense of
good faith and probable cause, and Ward clearly was based upon the straightior-
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justification cases previously discussed'" involved officers with a
broader, more discretionary authority.

The Court has relied upon Pierson to create a general rule of
qualified immunity that does not protect unreasonable conduct.
In Scheuer v. Rhodes, t0" the Court considered the protection to be
accorded a Governor who had called up the National Guard to
quell troubles at Kent State University. Common-law precedent
indicated that a Governor had legal discretion to call up the state
militia. Under the traditional concept of legal justification, there-
fore, the Governor would be liable only if he maliciously abused
his discretion. 107 But the Court relied upon its decision in Pierson
and held that the Governor also would be subject to liability for
acting unreasonably.'"

This perhaps unwittingly innovative approach was contin-
ued in Wood v. Strickland, 0 a case that involved the unconstitu-
tional expulsion of high school students. At common law, school
officials are subject to liability only for wanton and malicious
expulsion. " " The Court, nevertheless, relied upon Pierson and

ward idea that an arrest accomplished in good faith and with probable cause is
lawful. "'[H]e is justified because the reasonable ground existed . . . . That
is a complete justification. The arrest was therefore lawful.' " 179 F.2d at 331
(quoting State v. Williams, 328 Mo. 627, 631, 14 S.W.2d 434, 435 (1929) (empha-
sis in original)).

105. See notes 69-73 supra.
106. 416 U.S. 232 (1974).
107. For example, in Moyer v. Peabody, 212 U.S. 78 (1909), the Court

held,
So long as such arrests are made in good faith and in the honest belief
that they are needed in order to head the insurrection off, the governor
is the final judge and cannot be subjected to an action . . . on the
ground that he had not reasonable ground for his belief.

Id. at 85. Accord, Hatfield v. Graham, 73 W. Va. 759, 81 S.E. 533 (1914);
Druecker v. Salomon, 21 Wis. 828 (1867), as interpreted in Lowe v. Conroy, 120
Wis. 151, 158, 97 N.W. 942, 945 (1904). Only in defamation cases have governors
received an absolute immunity. See, e.g., Ryan v. Wilson, 231 Iowa 33, 300 N.W.
707 (1941). See also RESTATEMENT (SECOND) OF TORTS § 591 (1977).

108. 416 U.S. 232, 247-48 (1974).
109. 420 U.S. 308 (1975).
110. See, for example, Board of Educ. v. Purse, 101 Ga. 422, 28 S.E. 896

(1897), in which the court noted, "The right to recover in such action is limited
to cases where the public officials acted wantonly or maliciously." Id. at 443,
28 S.E. at 904. Cases are collected in Annot., 42 A.L.R. 763 (1926). Of course,
the rationale was that the expulsion was legal as long as there was no malice
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Scheuer to expand liability under section 1983 to encompass un-
reasonable expulsions.

This is not to say that limiting an official's privilege to a
defense of reasonableness is entirely foreign to traditional princi-
ples of tort liability. In some situations involving litigation be-
tween private parties, common-law privileges have protected only
reasonable conduct."' The Court, however, has not purported to
rely upon these supportive sources of law. Instead, the special
common-law defense of good faith and probable cause available
to arresting officers has been expanded to cover all official con-
duct not covered by an absolute immunity. If the Court had
presented a careful analysis of the full implications of a general
rule of reasonableness, some of the problems inherent in this new

involved. Board of Educ. v. Booth, 110 Ky. 807, 62 S.W. 872 (1901), is an ex-
treme example of this approach. A mandatory injunction was sought to compel
the school board to permit plaintiff to continue as a pupil. The chancellor
found that the plaintiff's expulsion was unreasonable and granted an injunc-
tion. But this decision was reversed. Absent malice, the Kentucky Court of
Appeals held, "we do not think that we have the authority to weigh and deter-
mine the evidence in respect [to the expulsion]." Id. at 812, 62 S.W. at 873.

Ill. A system of absolute and conditional privileges has been an integral
part of the law of defamation. Most American courts have agreed that a condi-
tional privilege protects only a person who reasonably believes that his defama-
tory statement is true. See generally Hallen, Character of Belief Necessary
for the Conditional Privilege in Defamation, 25 ILL. L. REV. 865 (1931). Ac-
cord, RESTATEMENT (SECOND) OF TORTS § 600(b) (Tent. Draft No. 20, 1974),
RESTATEMENT OF TORTS § 601 (1938). In Gertz v. Robert Welch, Inc., 418 U.S.
323 (1974), the Court indicated that liability for defamation should never be
imposed unless the defendant has been at least negligent regarding the veracity
of his statements. If proof of unreasonableness is an element of every plaintiff's
cause of action, a system of privileges based upon reasonable belief becomes
meaningless. In order to preserve the concept of conditional privilege, the ALI
has replaced the test of reasonableness with a reckless disregard standard.
RESTATEMENT (SECOND) OF ToRTs, Special Note on Conditional Privileges and
the Constitutional Requirement of Fault § 592A (1977). See also id. § 600,
comments a & b, at 288-89; 52 ALI PROCEEDINGS 131-44 (1976). There are, of
course, other common-law privileges that protect only reasonable conduct.
Closely akin to official immunity is the privilege of trespass to realty and the
destruction of private property where reasonably necessary to avoid or mitigate
the effects of a public disaster such as fire, flood, or pestilence. See generally
Wigmore & Hall, Compensation for Property Destroyed to Stop the Spread of a
Conflagration, 1 ILL. L. REv. 501 (1907). Accord, RESTATEMENT (SECOND) OF

TORTS §§ 196, 262 (1965).
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approach necessarily would have been revealed and perhaps
avoided.

4. Lake Country Estates

The Court's casual treatment of pertinent precedent contin-
ued during the last Term. In Lake Country Estates, Inc. v. Tahoe
Regional Planning Agency,"' members of the governing body of'
a regional planning agency"3 were sued, inter alia, for adopting a
land use ordinance alleged to be a taking without due process of
law and without just compensation. With little elaboration, the
defendants were accorded an absolute immunity to the extent
that they acted in a "legislative capacity."" 4

After a brief recital of the history of legislative immunity,"
the Court noted that in Tenney v. Brandhove'" members of state
legislatures already had been accorded an absolute immunity
from suit under section 1983. Cloaking "regional legislators" with
the same protection was justified as a simple and logical applica-
tion of Tenney to an analogous situation."7 The decision may
have seemed a small step for the Court, but it was a giant leap
for legislative privilege.

When the Court dealt with the issue of immunity for state
legislators in Tenney, it gave detailed consideration to the im-
munity accorded state legislators by other jurisdictions and to the
federal immunity protecting members of Congress."' The course

112. 99 S. Ct. 1171 (1979).
113. The agency was created by interstate compact with consent of Con-

gress. Id. at 1173-74.
114. Id. at 1179. The members and the agency's executive officer also were

sued for enforcing the ordinance and plan and for engaging in "other conduct."
Id. at 1174. The governing officers, to the extent they were engaged in nonlegisla-
tive functions, and the executive officer were accorded a qualified immunity. Id.
at 1179-80. See also Jacobson v. Tahoe Regional Planning Agency, 566 F.2d
1353, 1365 n.25 (9th Cir. 1978) (decision of lower court discussing executive
director).

115. 99 S. Ct. at 1178.
116. 341 U.S. 367 (1951). See notes 42-45 supra and accompanying text.
117. 99 S. Ct. at 1179.
118. See notes 44 & 45 supra and accompanying text. The Court myopi-

cally denied that Tenney was based upon federal and state speech or debate
clauses. The federal speech or debate clause, by its terms, is inapplicable to
state legislators. 99 S. Ct. at 1179. Furthermore, "the absolute immunity of state
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of the law was so consistent on this issue that an absolute immun-
ity under section 1983 was virtually dictated. In Lake Country
Estates, this immunity was expanded by analogy without the
slightest consideration whether the traditional immunity of state
legislators and members of Congress is sui generis.

From the first to the last, the Court has emphasized the
historic roots of legislative privilege in "the long struggle between
the English House of Commons and the Tudor and Stuart mon-
archs."' ' The privilege was first enacted after the final Parlia-
mentary victory in the Glorious Revolution,'2 but it was more
than a simple exercise of raw political power by the victor. The
privilege is based upon the fundamental constitutional import-
ance of an independent legislative department.

Just as English constitutional law protects Parliament from
the King, so, too, do the written constitutions of our national and
state governments establish a privilege protecting the legislative
department from the other two coequal branches of government.
Self-discipline and the voters are the only checks on legislative
abuses. 2 1 Immunity from private suit is merely incidental to the
primary purpose of protecting legislatures from executive or judi-
cial interference. This point frequently has been made by the
Court. "lilt is apparent from the history of the [speech or de-
bate] clause that the privilege was not born primarily of a desire

legislators recognized in Tenney reflected the Court's interpretation of federal
law; the decision did not depend on the presence of a Speech or Debate Clause
in the Constitution of any State ...... Id.

If this is so, one wonders why Justice Frankfurter devoted so much attention
to these irrelevancies. The various constitutional provisions cited in Tenney
were not applicable as a matter of law, but they were directly pertinent to the
problem of developing a common-law doctrine of legislative immunity. When
so many jurisdictions had adopted absolute immunity for legislators, Justice
Frankfurter could feel relatively confident in establishing the same immunity
as a matter of decisional law.

119. Hutchinson v. Proxmire, 99 S. Ct. 2675, 2683 (1979). Accord, Kil-
bourn v. Thompson, 103 U.S. 168, 201-02 (1880). These historic roots were
expressly acknowledged in both Tenney v. Brandhove, 341 U.S. 367, 372 (1951),
and Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 99 S. Ct.
1171, 1178 (1979).

120. English Bill of Rights, note 39 supra, ch. 2, § 1. See Stockdale v.
Hansard, 112 Eng. Rep. 1112, 1155-56 (Q.B. 1839).

121. Tenney v. Brandhove, 341 U.S. 367, 378 (1951). See also Kilbourn v.
Thompson, 103 U.S. 168, 192 (1881).
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to avoid private suits . . . but rather to prevent intimidation by
the executive and accountability before a possibly hostile judici-
ary. " ," Since these considerations are not involved in the case of
regional legislators and since the regional legislators were ap-
pointed rather than elected officials,1 3 the Court's reliance upon
cases such as Tenney is misplaced. 2 1

122. United States v. Helstoski, 99 S. Ct. 2432, 2441 (1979) (quoting
United States v. Johnson, 383 U.S. 169, 180-81 (1966)). See also Eastland v.
United States Servicemen's Fund, 421 U.S. 491, 502-03 (1975); Doe v. McMil-
lan, 412 U.S. 305, 316 (1973); Gravel v. United States, 408 U.S. 606, 617 (1972);
Powell v. McCormack, 395 U.S. 486, 502 (1969).

123. 99 S. Ct. at 1180-81 (Marshall, J., dissenting).
124. To be sure, legislative privilege is based in part upon the need to

protect legislators from private coercion. See, e.g., Eastland v. United States
Servicemen's Fund, 421 U.S. 491, 502-03 (1975). But even in the case of private
coercion "judicial power is still brought to bear . . . and legislative independ-
ence is imperiled." Id. at 503. In any event, the framers of the various federal
and state constitutions have concluded unanimously that members of the legis-
lative branches of the state and national governments should be accorded an
absolute privilege. In the case of regional or inferior legislators, the precedents
are sparse and conflicting.

In suits for defamation, older common-law decisions generally deny inferior
legislators an absolute privilege. See T. CooLEY, A TREATISE ON THE LAw OP
ToRTS OR WRONGS WHICH ARISE INDEPENDFNTLY OF CorrnAcTs § 154 (4th ed.
1932). A leading treatise still recites this as the majority rule. W. PROSSER, supra
note 75, § 114, at 782. But see RESTATEMENT (SECOND) OF TomRs § 590, comment
c, at 254 (1977) (conditional privilege is a minority rule). Modern cases go both
ways. Compare Cohen v. Bowdoin, 288 A.2d 106 (Me. 1972) (qualified immun-
ity) with Hauser v. Urchisin, 231 So. 2d 6 (Fla. 1970).

In suits under section 1983, the lower federal courts also were in disarray.
Thomas v. Younglove, 545 F.2d 1171 (9th Cir. 1976) (qualified immunity); Gilli-
beau v. City of Richmond, 417 F.2d 426 (9th Cir. 1969) (absolute immunity);
Teamsters Local 822 v. City of Portsmouth, 423 F. Supp. 954 (E.D. Va. 1975),
aff'd, 534 F.2d 328 (4th Cir. 1976) (qualified immunity); Shellburne, Inc. v. New
Castle County, 293 F. Supp, 237 (D. Del. 1968) (absolute immunity). See also
cases cited in Lake Country Estates, Inc. v. Tahoe Regional Planning Agency,
99 S Ct. 1171, 1179 n.26 (1979).

The Court, however, did not even consider analogous state cases and dis-
missed the federal cases on the ground that they involved "inferior" rather than
"regional" legislators. Lake Country Estates, Inc. v. Tahoe Regional Planning
Agency, 99 S. Ct. 1171, 1179 n.26 (1979). This distinction calls to mind the story
of the judge who could find no law dealing with churns. Holmes, The Path of
the Law, 10 HARv. L. REv. 457, 474-75 (1897).
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IV. A SUBSTANTIVE ANALYSIS OF OFFICIAL IMMUNITY

A substantive analysis of the two types of immunities can be
organized around three progressively more difficult questions.
What are the parameters by which absolute immunity is
measured? Why are some officials accorded an absolute immun-
ity while others must settle for only a qualified immunity? Fi-
nally, what are the parameters by which qualified immunity is
measured?

A. Absolute Immunity

Because the principle of absolute immunity has received the
careful attention of many scholars,' 25 a lengthy analysis would be
redundant. It is worth noting, however, that the principle is best
conceptualized in terms of generic categories of official conduct
rather than as a protection available to certain types of officials. "
Legislators are protected only when "acting in the sphere of legiti-
mate legislative activity."'27 Judges are absolutely immune "for
acts within the judicial role."' 2 Prosecutors are protected as long
as their "activities [are] intimately associated with the judicial
phase of the criminal process."' 2 A corollary to this analysis is
that a judge who does not act as a judge's" or a legislator who does
not act as a legislator 3' is not protected by an absolute immunity.

This functional approach provides a simple and workable
method of resolving the immunity of an official during the early
stages of a lawsuit. If effective and fearless government requires
that a public officer be protected from the uncertainties of private

125. See, e.g., Handler & Klein, The Defense of'Privilege in Suits Against
Government Executive Officials, 74 HARV. L. Rz~v. 44 (1960).

126. This is similar to the idea of privileged occasions in the law of defa-
mation.

127. Tenney v. Brandhove, 341 U.S. 367, 376 (1951). Accord, Lake Coun-
try Estates, Inc. v. Tahoe Regional Planning Agency, 99 S. Ct. 1171 (1979).

128. Pierson v. Ray, 386 U.S. 547, 554 (1967). Accord, Stump v. Spark-
man, 435 U.S. 349 (1978).

129. Imbler v. Pachtman, 424 U.S. 409, 430 (1976).
130. For example, a judge who initiates courtroom fisticuffs cannot plead

judicial immunity. Gregory v. Thompson, 500 F.2d 59 (9th Cir. 1974). Accord,
Zarcone v. Perry, 572 F.2d 52 (2d Cir. 1978) (the case of the "putrid" coffee).

131. Doe v. McMillan, 412 U.S. 306, 313-14 (1973); Gravel v. United
States, 408 U.S. 606, 624-27 (1972).
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litigation, the protection must be structured to enable an early
and easily predictable resolution of an officer's immunity to suit.
If an official's absolute immunity turned upon technical niceties
or difficult issues of fact, the resulting prolonged litigation would
defeat the purpose of absolute immunity.

B. The Border Between Absolute and Qualified Immunity

In contrast to the relative simplicity of defining the concept
of absolute immunity, determining whether particular official
conduct implicates an absolute or a qualified immunity is, in
theory, a difficult task. Various methods have been suggested for
making this choice. For hornbook enthusiasts, superficially sim-
ple tests such as the discretionary/ministerial dichotomy or the
theory of quasi-judicial officers are available. For those who seek
perfection, scholars have adduced a bewildering array of conflict-
ing considerations pertinent to the issue. The Court has adopted
the latter approach, but its decisions have effectively preempted
any general weighing and balancing of public policy in choosing
between an absolute or a qualified immunity in a particular case.

1. Paths Not Taken

a. The Discretionary/Ministerial Dichotomy

The cases are legion in which courts have indicated that an
official is not subject to liability for his discretionary acts but that
he can claim no immunity when his duties are ministerial. Some
courts 3 have used this deceptively simple dichotomy as a model
for determining whether an absolute or a qualified immunity is
appropriate in a particular case. Although there is a superficial
similarity between absolute immunity and public officers' tradi-
tional nonliability for discretionary acts, the two concepts differ
significantly.

In fact, the discretionary/ministerial dichotomy is nothing
more than an aspect of the defense of legal justification."' The
concept of discretionary acts mitigated some of the harsher as-

132. See, e.g., Bivens v. Six Unknown Named Agents, 456 F.2d 1339 (2d
Cir. 1972) (decision upon the remand by the Supreme Court); Carter v. Carlson,
447 F.2d 358 (D.C. Cir. 1971), rev'd on other grounds, 409 U.S. 418 (1973).

133. See notes 64-79 supra and accompanying text.
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pects of the rule that officials were subject to liability for their
unlawful conduct. Some decisions were committed by law to an
official's discretion."' As long as the official acted within the
scope of this legal discretion, his conduct was lawful and therefore
could not subject him to liability. Of course, officers were not free
to abuse their discretion, as by acting in bad faith. In contrast,
because ministerial officers had no legal authority to exercise
discretion, the law did not legitimate their mistakes.

Legal authority is the essence of the discretionary/ministerial
dichotomy. Rather than directly considering the degree of judg-
ment a particular officer is actually required to exercise, the Su-
preme Court traditionally has based its analysis upon the scope
of discretion allowed by law. This often has been a distinction
without a difference because the Court usually has been willing
to imply discretionary powers for officers who must exercise their
judgment in complex and difficult situations.' 1 But in other
cases, conduct simply could not be described as being within an
officer's lawful authority. For example, unconstitutional conduct
was and is unlawful no matter how difficult or complex an offi-
cer's duties may be.'36 Similarly, no officer has legal authority to
abuse his office.'"

The concept of official immunity is inconsistent with the
nineteenth century idea that an officer who has acted unlawfully
is subject to personal liability for his conduct. Absolute immunity
protects an official who has violated the Constitution in bad faith.
Therefore, the discretionary/ministerial dichotomy, based as it is
upon the defense of legal justification, simply is not pertinent to
an officer's immunity.

Retention of the discretionary/ministerial rhetoric places
undue emphasis upon the actual discretion that a particular offi-
cer is required to exercise. Actual discretion is indeed a pertinent
consideration, but it cannot be the only consideration. As one
confused court has remarked, "It would be difficult to conceive
of any official act, no matter how directly ministerial, that did not
admit of some discretion in the manner of its performance, even

134. The best example is the Embargo Act, ch. 66, §§ 8 & 10, 2 Stat. 499
(1808). See notes 69-71 supra and accompanying text.

135. See note 72 suprq.
136. See notes 74-78 supra and accompanying text.
137. See note 73 supra and accompanying text.
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if it involved only the driving of a nail."''  The better course is to
leave the discretionary/ministerial dichotomy comfortably en-
sconced in the doctrine of legal justification.

b. Quasi-Judicial Officers

Quasi-judicial officer is another rubric favored by many
courts in determining whether a particular officer is immune from
suit. When an administrative officer is required to resolve prob-
lems as difficult and complex as those confronting a judge, courts
have reasoned that the officer should be accorded the absolute
immunity of a judge.' In Imbler v. Pachtman, ,'o the Court noted
that the absolute immunity of prosecutors is based upon the
quasi-judicial nature of their duties.' The use of this simplistic
phrase, however, is confusing and should be rejected.

The connotations of the phrase "quasi-judicial officer" imply
a rule of absolute immunity far broader than the Court has al-
lowed. The school board members in Wood v. Strickland'42 were

138. Ham v. Los Angeles County, 46 Cal. App. 148, 162, 189 P. 462, 468
(1920). For a similar statement, see Downs v. United States, 522 F.2d 990, 995
(6th Cir. 1975) (discussing discretionary function exception to Federal Tort
Claims Act). Many commentators have noted the confused state of the case law
on discretionary acts. See F. HARPER & F. JAMES, supra note 49, § 29.10, at 1644;
W. PROSSER, supra note 75, $ 132, at 988; Jaffe, supra note 15, at 222. See also
K. DAvIS, ADMINISTRATIVE LAw TEXT § 26.03 (3d ed. 1972). This confusion stems
from a failure of some courts to distinguish between actual discretion and discre-
tionary powers granted by law. For example, civilian doctors employed by the
federal government are called upon to exercise a great deal of medical discretion.
Accordingly, some courts erroneously have granted government doctors official
immunity from liability for medical malpractice. Estate of Burks v. Ross, 438
F.2d 230 (6th Cir. 1971); Bates v. Carlow, 430 F.2d 1331 (10th Cir. 1970). But
the exercise of medical discretion is ministerial in the sense that medical mis-
takes are not legitmized by the law. "The point is that medical, not govern-
mental, judgment and discretion are involved." Spencer v. General Hosp., 425
F.2d 479, 489 (D.C. Cir. 1969) (Wright, J., concurring) (emphasis in original).
Accord, Henderson v. Bluemink, 511 F.2d 399 (D.C. Cir. 1974).

139. Spalding v. Vilas, 161 U.S. 483 (1896), is the leading case. See also
Wilkes v. Dinsman, 48 U.S. (7 How.) 89, 129 (1849). In Adair v. Bank of
America Nat'l Trust & Savings Ass'n, 303 U.S. 350 (1938), the Court extended
judicial immunity to a conciliation commissioner in bankruptcy who "exercises
some of the 'judicial authority' of the bankruptcy court." Id. at 358.

140. 424 U.S. 409 (1976).
141. Id. at 423 n.20.
142. 420 U.S. 308 (1975).
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quasi-judicial officers in the sense that they "exercised a discre-
tionary judgment on the basis of evidence presented to them,""'
but they were not accorded the absolute immunity that judges
receive. The Court's absolute immunity decisions are more accur-
ately described as protecting participants in judicial and quasi-
judicial processes than as protecting judicial and quasi-judicial
officers, 4

2. The Rationale of the Court's Immunity Decisions

Until Imbler v. Pachtman"5 and Butz v. Economou, " the
Court made no serious attempt to explain its reasons for cloaking
particular conduct with an absolute or a qualified immunity.
Certain obvious considerations were recited such as the need for
"'principled and fearless decision-making' "' and the desire
that section 1983 hot "be drained of meaning." " But the reason
these considerations resulted in an absolute or a qualified im-
munity in a particular case never was explained.

Only general trends were evident. Consistent with the literal
words of section 1983, the Court displayed a clear disposition
toward a general rule of qualified immunity. "' Only judges""' and
legislators 5' were accorded absolute protection, and in each of
these cases the Court expressly relied upon its own clearly estab-
lished precedent regarding federal officials who served in analo-

143. 424 U.S. 409, 423 n.20 (1976) (discussion of quasi-judicial officers).
See Spalding v. Vilas, 161 U.S. 483 (1896).

144. See notes 160-71 infra and accompanying text.
145. 424 U.S. 409 (1976).
146. 438 U.S. 478 (1978).
147. 420 U.S. 308, 319 (1975) (quoting Pierson v. Ray, 386 US. 547,

554 (1967): see, Scheuer v. Rhodes, 416 U.S. 232, 240-42 (1974); Pierson v. Ray,
386 U.S. 547, 554 (1967); Tenney v. Brandhove, 341 U.S. 367, 373-74 (1951).

148. Scheuer v. Rhodes, 416 U.S. 232, 248 (1974). See Imbler v. Pachtman,
424 U.S. 409, 434 (1976) (White, J., concurring).

149. See Imbler v. Pachtman, 424 U.S. 409, 434 (1976) (White, J., concur-
ring). No administrator from the executive branch of government received an
absolute immunity until the Imbler decision. See O'Connor v. Donaldson, 422
U.S. 563 (1975); Wood v. Strickland, 420 U.S. 308 (1975); Scheuer v. Rhodes,
416 U.S. 232 (1974); Pierson v. Ray, 386 U.S. 547 (1967). Even in Imbler the
prosecutor's absolute immunity was limited to "activities ... intimately asso-
ciated with the judicial phase of the criminal process." 424 U.S. at 430.

150. Pierson v. Ray, 386 U.S. 547 (1967).
151. Tenney v. Brandhove, 341 U.S. 367 (1951).
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gous federal capacities.'52 This trend toward a general rule of
qualified immunity has continued since the Imbler decision. 1:

Imbler involved a suit against a prosecuting attorney for the
use of misleading or false inculpatory evidence and the suppres-
sion of exculpatory evidence during the course of a criminal
trial.M As in the case of judges and legislators, federal prosecutors
previously had been accorded an absolute immunity by the
Court. -' But this previous decision had been reached with only a
single-sentence, per curiam opinion. The Court presumably was
loath to rely upon such scant precedent and therefore presented
a detailed justification for cloaking prosecutors with an absolute
rather than a qualified immunity.

After noting that the vast majority of common-law jurisdic-
tions accord prosecutors an absolute immunity,"' the Court out-
lined its various reasons for allowing prosecutors the same protec-
tion when sued under section 1983. Some of these considerations
can be dismissed as patently makeweight'5 or as providing no real

152. Bradley v. Fisher, 80 U.S. (13 Wall.) 335 (1871) (federal judges);
Kilbourn v. Thompson, 103 U.S. 168 (1880) (congressmen).

153. See, e.g., Procunier v. Navarette, 434 U.S. 555 (1978). In Carey v.
Piphus, 435 U.S. 247 (1978), the qualified immunity of school officials was taken
for granted. Absolute immunity for judges was reaffirmed in Stump v. Spark-
man, 435 U.S. 349 (1978).

154. The defendant had obtained a writ of habeas corpus on the basis of'
these allegations. Imbler v. Craven, 298 F. Supp. 795 (C.D. Cal. 1969), af'd, 424
F.2d 631 (9th Cir.), cert. denied, 400 U.S. 865 (1970).

155. Yaselli v. Goff, 275 U.S. 503 (1927), af'g 12 F.2d 396 (2d Cir. 1926).
156. Accord, Carpenter v. Sibley, 153 Cal. 215, 94 P. 879 (1908); Orso v.

City of Honolulu, 56 Haw. 241, 534 P.2d 489 (1975); Parker v. Huntington, 68
Mass. (2 Gray) 124 (1854); Cashen v. Spann, 66 N.J. 541, 334 A.2d 8, cert.
denied, 423 U.S. 829 (1975). But see Leong Yau v. Carden, 23 Haw. 362 (1916)
(cited in Imbler v. Pachtman, 424 U.S. 409, 422 n.19 (1976)).

157. For example, the Court stated that the threat of criminal prosecution
or professional discipline reduced the need for a private damage remedy. 424
U.S. at 429. See also Minns v. Paul, 542 F.2d 899 (4th Cir. 1976) (public de-
fender). This claim is either remarkably naive or distressingly hypocritical. The
threat of criminal prosecution under the civil rights acts is so slight as to be of
no importance. During the fiscal year 1975, the Department of' Justice received
approximately 9,000 complaints alleging criminal interference with the civil
rights of citizens, and these complaints resulted in only thirty-five prosecutions.
[19751 Arr'Y GEN. ApP. REP. 81. Apparently no state prosecutors were prose-
cuted. Id. at 80-81. The figures for 1974 are similar. 11974] A-r'Y GEN. ANN.
REp. 76-77 (9,000 complaints and thirty-two prosecutions none of which was
against a prosecuting attorney). The record of professional disciplinary proceed-
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basis for granting prosecutors more protection than other admin-
istrators.' 8 When these reasons are set aside, the Imbler decision
is seen to rest upon a desire to protect the integrity of the judicial
process. '5

Concern for the integrity of the judicial process is presented
with more force and clarity in Butz v. Economou,"" a recent case

ings is similar. See Alschuler, Courtroom Misconduct by Prosecutors and Trial
Judges, 50 TEx. L. REV. 629, 670-73 (1972). The de facto immunity of prosecutors
from professional discipline is reflected in a recent opinion denying to an acquit-
ted defendant standing to challenge a federal court's refusal to investigate and
punish alleged prosecutorial misconduct. Colon v. United States Att'y, 576 F.2d
1 (1st Cir. 1978). The court relied, in part, on Imbler!

158. "The public trust of the prosecutor's office would suffer if he were
constrained in making every decision by the consequences in terms of his own
potential liability in a suit for damages." 424 U.S. at 424-25. But surely school
board officials are not more bold and daring than prosecutors, see Wood v.
Strickland, 420 U.S. 308 (1975), nor prosecutors more craven than governors and
policemen, see Scheuer v., Rhodes, 416 U.S. 232 (1974); Pierson v. Ray, 386 U.S.
547 (1967).

The Court believed that without an absolute immunity, a prosecutor's
"energy and attention would be diverted from the pressing duty of enforcing the
criminal law." 424 U.S. at 425. But so is every official's energy and attention
diverted by such suits.

Similar rejoinders come to mind regarding other considerations deemed
pertinent: issues of prosecutorial misconduct "require . . . the resolution of
some technical issues by the lay jury," 424 U.S. at 425; prosecutors act "under
serious constraints of time and even information," id., "[a] prosecutor inevita-
bly makes many decisions that could engender colorable claims of constitutional
deprivation," id.

A strong case can be made that prosecutors need the added protection of
absolute immunity because they are particularly likely to be sued. See note 163
infra. The Imbler Court noted that prosecutors are especially susceptible to suit
but did not emphasize this consideration. 424 U.S. at 425. This special suscepti-
bility would have a multiplying effect upon all the general considerations basic
to the very idea of official immunity.

159. See Developments in the Law: Section 1983 and Federalism, 90 HARV.
L. REV. 1133, 1202-04 (1977). The prosecutor, like the defense attorney, should
have a wide, unhampered discretion in presenting his case to the triers of fact.
424 U.S. at 426. Post-conviction procedures also would be distorted by a rule
denying prosecutorial immunity. In criminal appeals and habeas corpus pro-
ceedings, judges should not have to worry about whether a decision favoring the
convicted criminal might result in a civil rights action against the prosecutor.
Id. at 427. Similarly, a prosecutor who discovers new evidence after a conviction
should not have to worry about possible personal liability if he discloses the
evidence. The concurring Justices agreed with these aspects of the case. 424 U.S.
at 437-41 (White, J., concurring, joined by Brennan and Marshall, J.J.).

160. 438 U.S. 478 (1978).
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* involving litigation against various officials of the United States
Department of Agriculture. After holding that "there is no basis
for according to federal officials a higher degree of immunity...
than is accorded state officials when sued . . . under § 1983,""' "
the Court explained its reasons for cloaking judges and prosecu-
tors with an absolute immunity.

Judges are required to resolve "''[c]ontroversies involving
not merely great pecuniary interests, but the liberty and charac-
ter of the parties, and consequently exciting the deepest feel-
ings.' "IS7 Therefore, a judge is particularly likely to be the target
of a suit by a disgruntled losing party. Of course, prosecutors
(and, indeed, all judicial officers) are confronted with this prob-
lem.8 3 Furthermore, "[a] qualified immunity [for prosecutors]
might have an adverse effect on the functioning of the criminal
justice system, not only by discouraging the initiation of prosecu-
tions, . . . but also by affecting the prosecutor's conduct of the
trial.""' 4 But Butz involved administrative proceedings-not judi-
cial proceedings.

Nevertheless, the Court held that certain administrative pro-
ceedings are so closely analogous to judicial proceedings as to
entitle the participants to the absolute immunity customarily
accorded judicial officers.' In reaching this decision, the Court
pointed to another important consideration in creating an abso-
lute immunity for participants in judicial and quasi-judicial pro-
cesses. The judicial process has a number of built-in procedural

161. Id. at 500.
162. Id. at 509 (quoting Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 348

(1871)).
163. Since convicted criminals are notoriously litigious, this concern can-

not be dismissed as rank speculation. Habeas corpus proceedings constitute one
of the largest single elements of the civil caseload of the federal district courts.
See, e.g., [1975J Jun. CONF. OF THE U.S., REPS. 195, which breaks down the civil
caseload as follows: contract actions (19.5 percent), habeas corpus proceedings
(16.5 percent), civil rights actions (8.9 percent). A significant number of civil
rights actions are filed by prisoners. See generally Turner, When Prisoners Sue:
A Study of Prisoner Section 1983 Suits in the Federal Courts, 92 HARV. L. REv.
610 (1979).

164. 438 U.S. at 510.
165. Id. at 512-13.
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safeguards that reduce the need for a private damage action.'1
The adversary nature of the process and the right to an appeal
are obvious. Likewise, judges play an important role in assuring
the fairness of the judicial process." 7

A similar complex of procedural safeguards has been engraft-
ed upon formal administrative procedures."58 Furthermore,
"there is a serious danger that the decision to authorize proceed-
ings will provoke a retaliatory response.""' Thus, an administra-
tive law judge clearly is entitled to an absolute immunity.'70 Pub-
lic officers who initiate and participate in administrative pro-
ceedings similarly are entitled to the same protection.'

3. Drawing the Line

The upshot of Butz is that "a qualified immunity from dam-
ages liability should be the general rule for executive officials
charged with constitutional violations "... "I" Unless an offi-
cial is acting as a legislator'73 or a legislator's alter ego,'7 the same
rule of qualified immunity should apply to legislative officials,.'

166. Id. at 512.
167. In theory, state judges are not as insulated from political influence

as are federal judges. State judges may not have the tenure protection that is
accorded their federal counterparts, but experience in judicial elections indi-
cates a virtual de facto tenure. Furthermore, the traditions and restraints inher-
ent in the judicial role place psychological restraints upon judges that cannot
be casually dismissed. See K. LLEWELLYN, THE COMMON LAW TADITI 46-50
(1960).

168. 438 U.S. at 513-14.
169. Id. at 515. The Court noted, "'When millions may turn on regulatory

decisions, there is a strong incentive to counter-attack.'" 438 U.S. at 515 (quot-
ing Expeditions Unlimited Aquatic Enterprises, Inc. v. Smithsonian Inst., 566
F.2d 289, 293 (D.C. Cir. 1977)).

170. id. at 514.
171. Id. at 516-17.
172. Id, at 508.
173. Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 99

S. Ct. 1171 (1979) (regional legislators); Tenney v. Brandhove, 341 U.S. i367
(1951).

174. See Doe v. McMillan, 412 U.S. 306, 312-13 (1973) (libel action); cf.
Gravel v. United States, 408 U.S. 606 (1972) (grand jury subpoena).

175. See. e.g., Eslinger v. Thomas, 476 F.2d 225 (4th Cir. 1973).
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a. Judicial and Quasi-Judicial Processes

The most important exception to the general rule of qualified
immunity is the absolute immunity accorded to participants in
judicial"' and quasi-judicial' processes. Judges and prosecutors
obviously are vital to the judicial process. The official activities
of defense attorneys,' jurors, " and witnesses'" also should be
protected by an absolute immunity. If accepted, the Court's
premises-that participants in the judicial process are especially
prone to frivolous lawsuits and that built-in procedural safe-
guards provide an effective mechanism for preventing or remedy-
ing misconduct-afford a reasoned basis for granting these and
other individuals who play important roles in the process of an
absolute immunity. At some point, however, the relationship be-
tween the judicial process and official conduct becomes so ten-

176. Stump v. Sparkman, 435 U.S. 349 (1978); Imbler v. Pachtman, 424
U.S. 409 (1976); Pierson v. Ray, 386 U.S. 547 (1967).

177. Butz v. Economou, 438 U.S. 478 (1978).
178. Id. at 511-12 (advocates); accord, Robinson v, Bergstrom, 579 F.2d

401 (7th Cir. 1978); Minns v. Paul, 542 F.2d 899 (4th Cir. 1976); Brown v.
Joseph, 463 F.2d 1046 (3d Cir. 1972), cert. denied, 412 U.S. 950 (1973); Jones v.
Warlick, 364 F.2d 828 (4th Cir. 1966). See generally Annot., 36 A.L.R. Fed. 594
(1978). In Ferri v. Ackerman, 99 S. Ct. 1213 (1979), the Court granted a writ
of certiorari to decide whether a lawyer appointed under the federal Criminal
Justice Act, 18 U.S.C. § 3006(a) (1976), is subject to liability for the conduct
of his client's defense. Some courts have avoided this issue by holding that
there is not sufficient state action to state a section 1983 case against a defense
attorney. See, e.g., Slavin v. Curry, 574 F.2d 1256 (5th Cir. 1978). At least in
the case of public defenders, this conclusion seems doubtful.

179. Butz v. Economou, 438 U.S. 478, 509-10 (1978); Imbler v. Pachtman,
424 U.S. 409, 423 n.20 (1976); accord, White v. Hegerhorst, 418 F.2d 894 (9th
Cir. 1969), cert. denied, 398 U.S. 912 (1970); Martone v. McKeithen, 413 F.2d
1373 (5th Cir. 1969) (grand juror); McIntosh v. Garofalo, 367 F. Supp. 501 (W.D.
Pa. 1973) (juror in civil action). See also RESTATEMENT (SECOND) OF TORTS § 58
(1977).

180. See Butz v. Economou, 438 U.S. 478, 509-10 (1978). The absolute
immunity of witnesses is a well-established common-law doctrine. See gener-
ally RESTATEMENT (SECOND) OF TowTs § 588 (1977); Veeder, Absolute Immu-
nity in Defamation: Judicial Proceedings, 9 COLUM. L. REV. 463 (1909). The
doctrine also has been adopted in civil rights actions. Burke v. Miller, 580
F.2d 108 (4th Cir. 1978); Blevins v. Ford, 572 F.2d 1336 (9th Cir. 1978); Brawer
v. Horowitz, 535 F.2d 830 (3d Cir. 1976). But see Goodwin v. Briggs, 569 F.2d
10 (D.C. Cir. 1977), cert. denied, 437 U.S. 904 (1978).
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uous' 8' or an official exercises so little discretion ' that an abso-
lute immunity no longer is appropriate.

The absolute immunity afforded participants in quasi-
judicial processes should be distinguished from the more tradi-
tional protection accorded to quasi-judicial officers. In cloaking
quasi-judicial officers with an absolute immunity, prior courts,
including the Supreme Court, focused exclusively upon the com-
plexity and difficulty of problems that confronted officers exercis-
ing discretionary powers. Procedural safeguards simply were not
discussed. Thus, the concept of quasi-judicial process developed
in Butz places a significant limitation on the amorphous concept
of quasi-judicial process. The Butz rationale is left for later con-
sideration.'

b. Legislative Capacity

In Lake Country Estates, Inc. v. Tahoe Regional Planning
Agency,"" the Court held that members of the governing body of
a regional planning agency are entitled to an absolute immunity
to the extent that they act in a legislative capacity. The future
impact of this decision is difficult to assess. Perhaps the same
immunity will be extended to such inferior legislators as city
councilmen or county supervisors, but the Court did not think

181. For example, an officer is entitled to place reasonable reliance upon
an arrest warrant, but there is no obvious need to cloak the officer with an
absolute defense. See McCollan v. Tate, 575 F.2d 509 (5th Cir. 1978). See also
Sebastian v. United States, 531 F.2d 900, 903 n.6 (8th Cir. 1976); RESTATEMENT
(SEcOND) OF TORTS § 888, comment c, at 307 (1979). But see Lockhart v. Hoen-
stine, 411 F.2d 455 (3d Cir.), cert. denied, 396 U.S. 941 (1969). An act of Con-
gress provides only a qualified defense for officers who place "reliance on a court
order." 18 U.S.C. § 2520 (1976). See note 246 infra and accompanying text.

182. Is an absolute immunity necessary to ensure the accuracy of a trial
transcript prepared by a court reporter? Obviously not. Slavin v. Curry, 574
F.2d 1256 (5th Cir. 1978); accord, Rheuark v. Shaw, 547 F.2d 1257 (5th Cir.
1977) (court clerk's failure to forward transcript to appellate court); McCray v.
State, 456 F.2d 1 (4th Cir. 1972) (court clerk alleged to have impeded the filing
of papers). See also Marty's Adult World, Inc. v. Guida, 453 F. Supp. 810 (D.C.
Conn. 1978). But see Stewart v. Minnick, 409 F.2d 826 (9th Cir. 1969). By way
of contrast, a judge's law clerk should receive the same immunity as the judge.

183. See text accompanying notes 307-312 in/ra.
184. 99 S. Ct. 1171 (1979).
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that these local officials were analogous to regional legislators."'
If the principle of Lake Country.Estates is expanded generally to
encompass inferior legislators, why should it not also protect ex-
ecutive officials who act in a quasi-legislative capacity such as
administrative rulemaking? ' As in the case of quasi-judicial pro-
cess, the proper scope of Lake Country Estates is left for later
consideration. 

8 7

C. Qualified Immunity

There are two aspects of the defense of qualified immunity.
An official who does not act in good faith is subject to liability
for unconstitutional conduct. But regardless of good faith, an
official also is subject to liability if he acted unreasonably or if
he should have known that his conduct violated the Constitution.

1. Good Faith

Good faith in most cases is vaguely described as a require-
ment that officials act without malice.'" This use of the word
"malice," with its denotation of ill will,' 8 is unfortunate. 1"
Under analogous common-law principles, malice is used as a term
of art to represent a concept more sophisticated than simple ill
will. When finally confronted with the looseness of its terminol-
ogy, the Court presumably will adopt the common-law concept
of malice.

In the law of defamation a qualified privilege is dissipated by
the presence of malice, but malice on the part of an official is

185. Id. at 1179 n.26.
186. See RESTATEMENT (SEcoND) OF ToRTs § 895D, comment c, at 412-13

(1979); cf. Butz v. Economou, 438 U.S. 478 (1978) (administrators generally
entitled only to a qualified immunity).

187. See text accompanying notes 307-08 infra.
188. Procunier v. Navarette, 434 U.S. 555, 562, 565 (1978); O'Connor v.

Donaldson, 422 U.S. 563, 577 (1975); Wood v. Strickland, 420 U.S. 308, 321-22
(1975). See also Carey v. Piphus, 435 U.S. 247, 251 n.6 (1978); Imbler v. Pacht-
man, 424 U.S. 409, 419 (1976).

189. In Wood v. Strickland, at the trial court level, the trial judge defined
malice as "ill-will against a person-a wrongful act done intentionally without
just cause or excuse." Strickland v. Inlow, 348 F. Supp. 244, 248 (W.D. Ark.
1972).

190. Use of the term in this context frequently has been condemned. See,
e.g., W. PROSSER, supra note 75, § 115, at 795 ("a meaningless and quite unsatis-
factory term").
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defined as "any indirect motive, other than a sense of duty.""'
Thus an individual who is not acting from a sense of duty would
nevertheless be subject to liability despite the fact that he "is not
acting from spite or ill will."12 Conversely, an individual who has
acted from a sense of duty is not subject to liability despite the
fact that "the publication is inspired in part by resentment or
indignation at the supposed misconduct of the person de-
famed.""' A similar concept of malice is found in suits for mali-
cious prosecution wherein "any motive other than that of insti-
tuting the prosecution for the purpose of bringing the party to
justice, is a malicious motive . ... "I

This very concept was adopted by the Court in its early cases
dealing with the liability of public officers. An official was not
liable for a discretionary seizure under the Embargo Act "when
the discharge of duty [was] the real motive, and not the pre-
text, for detention."",' Similarly, the Postmaster-General was
not liable in Kendall v. Stokes"' because "the case admit[ted]
that he acted from a sense of public duty and without malice."' 7

This clearly established common-law doctrine is (or should
be) equally applicable in civil rights actions."' If an official is to

191. Dickson v. Wilton, 175 Eng. Rep. 790, 793 (1859) (Lord Campbell).
A more recent definition that encompasses privileges accorded private citizens
as well as public officials provides that a privilege is abused if an individual
"does not act for the purpose of protecting the interest for the protection of
which the privilege is given." RESTATEMENT (SECOND) OF TORTS § 603 (1977).

192. RESTATEMENT OF ToRTs § 603, comment a at 291-92 (1938).
193. Id.
194. Johns v. Marsh, 52 Md. 323, 332 (1879). See generally F. HARPER &

F. JAMES, supra note 49, § 4.6; W. PnOSSER, supra note 75, § 120, at 855. This
concept of malice also is found in the law of interference with contractual rela-
tions, id. § 129, at 943; interference with prospective advantage, id. § 130, at
953; and abuse of process, id. § 121, at 856-57.

195. Otis v. Walter, 5 U.S. 175, 178-79, 6 Wheat, 583, 588-89 (1821); Otis
v. Walter, 4 U.S. 7, 8, 2 Wheat. 18, 21 (1817). For a similar case, see Crowell v.
McFadon, 3 U.S. 38, 8 Cranch 94 (1814).

196. 15 U.S. 296, 3 How. 87 (1844); see note 71 supra.
197. Id. at 302, 3 How, at 98-99; see Wilkes v. Dinsman, 17 U.S. 55, 7 How.

89 (1849).
198. Portions of the opinion in Wood u. Strickland can be read as adopting

this common-law concept of malice: "The official himself must be acting sin-
cerely and with a belief that he is doing right .... " 420 U.S. at 321. Jus-
tice Stevens recently wrote that "an official steps outside his proper role when
he uses his powers to inflict constitutional or other harm on an individual for
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be subjected to the rigors of a trial, his office should not protect
him when the proof establishes that he acted with an unofficial
purpose.

2. Beyond Good Faith

But an honest desire to perform one's official duties is not
sufficient to avoid liability for official conduct that violates the
Constitution. In its first qualified-immunity decision, the Court
held that good faith on the part of an arresting police officer is
not enough. He also must prove that he acted with probable
cause."

When a state Governor and a wide range of other officials
were sued after the Kent State tragedy, the Court explained, "It
is the existence of reasonable grounds for the belief formed at the
time and in light of all the circumstances, coupled with good-
faith belief, that affords a basis for qualified immunity of execu-
tive officers for acts performed in the course of official con-
duct." Officials are entitled to rely upon traditional sources of
information.?0' The range of options that are reasonably available
varies with the range of an official's duties.' 2 The clear glass of
hindsight will not be used to subject an official to liability for his
official conduct 10

In Wood v. Strickland,"' the Court held that one of the cir-
cumstances that must be considered in judging an official's con-
duct is whether he violated settled principles of constitutional
law: "[W]e hold that a school board member is not immune

reasons unrelated to the performance of his duty." Procunier v. Navarette, 434
U.S. 555, 571 (1978) (Stevens, J., dissenting).

This is precisely the analysis adopted by the Court of Appeals for the Tenth
Circuit when confronted with an accusation that IRS agents' unconstitutional
conduct was motivated by a vendetta. "[Tjhe issue is not the officers' attitude
generally but whether they believed they were acting in accordance with the law
in entering the cottage without a warrant." G.M. Leasing Corp. v. United
States, 560 F.2d 1011, 1015 (10th Cir. 1977). See also Hunter v. Clardy, 558 F.2d
290, 292 n.1 (5th Cir. 1977).

199. Pierson v. Ray, 386 U.S. 547 (1967).
200. Scheuer v. Rhodes, 416 U.S. 232, 247-48 (1974).
201. Id. at 246.
202. Id.
203. Id. at 248 (citing Moyer v. Peabody, 212 U.S. 78, 85 (1909)).
204. 420 U.S. 308 (1975).
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from liability for damages under § 1983 if he knew or reasonably
should have known that the action he took within his sphere of
official responsibility would violate the constitutional rights of
the student affected. . . . "2 This language is consistent with
the standard of reasonableness established in the Kent State
case. But in the same paragraph the Court stated that "an act
violating a student's constitutional rights can be no more justified
by ignorance or disregard of settled, indisputable law ...than
by the presence of actual malice."m' This seems to be a form of
strict liability harking back to the old concept of legal justifica-
tion. Ignorance of settled, indisputable law is no defense.

Some courts have applied the second passage from Wood
strictly." In Ware v. Heyne,28 prison officials were held liable for
not giving a prisoner written notice of charges against him in
advance of a prison disciplinary proceeding. The prisoner's right
to advance written notice was clearly established in an opinion 1

decided two months before the disciplinary proceeding, but the
opinion was not published in the West Publishing Co. advance
sheets until two months after the disciplinary proceeding.21" Ab-
sent special circumstances, an official cannot reasonably be
charged with knowledge of an unreported opinion, but the court
dismissed this argument as "sheer nonsense."2'

Cases such as Ware are more consistent with the inflexible

205. Id. at 322.
206. Id. at 321. The paragraph was concluded with an admonition that an

official should not be subject to liability unless "his action cannot reasonably
be characterized as being in good faith." Id. at 322. This looks like a simple test
of good faith. An official is subject to liability only if it is unreasonable for the
finder of fact to believe that the official acted in good faith. Although the Court's
subsequent opinions and various lower court opinions seem clearly to reject this
proposition, the language was reiterated in Procunier v. Navarette, 434 U.S. 555,
562 (1978).

207. Ware v. Heyne, 575 F.2d 593 (7th Cir. 1978); Schiff v. Williams, 519
F.2d 257 (5th Cir. 1975); Picha v. Wielgos, 410 F. Supp. 1214 (N.D. Ill. 1976).

208. 575 F.2d 593 (7th Cir. 1978).
209. United States v. Twomey, 479 F.2d 701 (7th Cir. 1973).
210. 575 F.2d at 595.
211. Id. Accord, Schiff v. Williams, 519 F.2d 257 (5th Cir. 1975). In Schiff,

the official conduct in question occurred on April 27, 1973, but the "dispositive"
case was not published in the Federal Reporter until June 18, 1973. Letter from
Charles D. Nelson, Managing Editor of West Publishing Co., to William R.
Casto (December 8, 1978).
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rule of legal justification than the current approach to official
immunity. A central concern in developing the defense of quali-
fied immunity has been not to place an unfair burden upon offi-
cials.2 12 Thus, the Court stated in its first qualified-immunity
decision that officials are not "charged with predicting the future
course of constitutional law," 13 and this proviso has been reiter-
ated in every subsequent qualified-immunity decision of import-
ance.214

The imputation of knowledge of constitutional law to lay
officials is, by definition, unfair and unreasonable unless the offi-
cials reasonably should have known of the law. In every recent
case arising under section 1983 the Court has stated the test of
qualified immunity as demanding nothing more than good faith,
reasonable conduct. The Court's opinion in Procunier v.
Navarette1 is typical.

Under the first part of the Wood v. Strickland rule, the immun-
ity defense would be unavailing to petitioners if the constitu-
tional right allegedly infringed by them was clearly established
at the time of their challenged conduct, if they knew or should
have known of that right and if they knew or should have known
that their conduct violated the constitutional norm. 21

212. For example, the same paragraph of the Wood opinion that contains
the ambiguous statement concerning settled, indisputable law also contains a
statement that "[sluch a standard imposes neither an unfair burden . . . nor
an unwarranted burden. . .. " 420 U.S. at 322. Accord, Pierson v. Ray, 386 U.S.
547, 555 (1967) ("A policeman's lot is not so unhappy .... "). See also Scheuer
v. Rhodes, 416 U.S. 232, 245 (1974).

213. Pierson v. Ray, 386 U.S. 547, 557 (1967).
214. Procunier v. Navarette, 434 U.S. 555, 562 (1978); Wood v. Strickland,

420 U.S. 308, 322 (1975); Scheuer v. Rhodes, 416 U.S. 232, 245 (1974). See also
O'Connor v. Donaldson, 422 U.S. 563, 577 (1975) ("no duty to anticipate unfore-
seeable constitutional developments").

215. 434 U.S. 555 (1978).
216. Id. at 562. Accord, Butz v. Economou, 438 U.S. 478 (1978); O'Connor

v. Donaldson, 422 U.S. 563, 577 (1975). See also Baker v. McCollan, 99 S. Ct.
2689, 2692 (1979); Imbler v. Pachtman, 424 U.S. 409, 419 (1976). A popular
source of federal jury instructions recommends the following charge:

If the defendant reasonably believed (that he was acting by author-
ity of a valid ordinance) (that he was in possession of a valid warrant
authorizing entry on the plaintiff's property), and acted in good faith
on the basis of this belief, then his reasonable belief and good faith
action would constitute a defense to the plaintiffs claim of unlawful
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As this passage indicates, knowledge of clearly established law
will be imputed to an official only when reasonable.

a. Settled, Indisputable Law

The Court's qualified-immunity opinions have been laced
with references to "settled, indisputable law,"2 '7 "basic, unques-
tioned constitutional rights,""' and " 'clearly established consti-
tutional rights.' "21' Although some courts have placed undue
emphasis on these references, n5 the concept of settled law can be
a useful tool. When pertinent, it provides a simple and effective
technique for avoiding the very difficult task of determining how
much law an official reasonably should know.

The technique was used in Procunier v. Navarette,22' a case
involving the liability of prison officials who interfered with or
confiscated a prisoner's correspondence. At the time of the offi-
cials' actions, there was no clearly established constitutional right
protecting the mailing privileges of state prisoners. "Some courts
of appeals were said to have maintained a 'hands off posture';
others to have extended various degrees of protection to prisoners'
mail."m Accordingly, the officials were immune. 23

The resolution in Procunier of the immunity issue was quite
proper. No lay official reasonably can be required to discern prin-
ciples of constitutional law that are beyond the ken of the courts.
Concentrating upon whether the law is settled enables a court to
resolve the issue of immunity upon the basis of traditional sources
of law rather than hazarding a guess about the amount of legal

entry, even though (the ordinance may have been invalid) (the warrant
may have been improperly issued).

3 E. DEvrT & C. BLACKMAR, FEDERAL JURY PRACTIcE AND INSTRUCTIONS § 92.13
(3d ed. 1977) (parentheticals in original).

217. Wood v. Strickland, 420 U.S. 308 (1975).
218. Id. at 322.
219. Procunier v. Navarette, 434 U.S. 555, 562 (1978) (quoting Wood v.

Strickland, 420 U.S. 308, 322 (1975)); see Imbler v. Pachtman, 424 U.S. 409, 419
(1976).

220. See notes 207-16 supra and accompanying text.
221. 434 U.S. 555 (1978). See Baker v. McCollan, 99 S. Ct. 2689, 2692

(1979).
222. 434 U.S. at 563 (footnotes omitted).
223. The officials' good faith was not really in issue. Id. at 566. But see

id. at 572 (Stevens, J., dissenting).
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knowledge that reasonably can be attributed to a lay person. If a
judge (and who is better suited to resolve the issue?) concludes
that the pertinent law actually was unsettled at the time of the
complained-of conduct, it would be absurd to claim that a lay
official reasonably could have known that his actions were uncon-
stitutional. Of course, an official may nevertheless be liable if he
acted with an unofficial purpose."'

This is precisely the approach that most lower courts have
adopted since Wood. The analysis typically begins, as it must,
with an examination of the law as it existed at the time of the
complained-of actions.22 The question then is whether the law

224. See Heimbach v. Village of Lyons, 597 F.2d 344 (2d Cir. 1979);
McKinnon v. Patterson, 568 F.2d 930, 935 (2d Cir. 1977), cert. denied, 434 U.S.
1087 (1978).

225. See Owen v. City of Independence, 589 F.2d 335 (8th Cir. 1978);
Chapman v. Pickett, 586 F.2d 22 (7th Cir. 1978); McKinnon v. Patterson, 568
F.2d 930 (2d Cir. 1977), cert. denied, 434 U.S. 1087 (1978); McGhee v. Draper,
564 F.2d 902 (10th Cir. 1977); Hostrop v. Board of Jr, College, 523 F.2d 569 (7th
Cir. 1975); Mims v. Board of Educ., 523 F.2d 711 (7th Cir. 1975); Bertot v.
School Dist. No. 1, 522 F.2d 1171 (10th Cir. 1975); Knell v. Bensinger, 522 F.2d
720 (7th Cir. 1975); Hutchison v. Lake Oswego School Dist., 519 F.2d 961 (9th
Cir. 1975); Sapp v. Renfroe, 511 F.2d 172 (5th Cir. 1975). Carey v. Piphus, 435
U.S. 247 (1978), presents a glaring exception to this trend among the lower
courts. In Carey, one of the plaintiffs had received a twenty-day suspension from
school without a prior hearing. In his subsequent suit, the plaintiff alleged that
he was suspended without due process of law. All this occurred before Goss v.
Lopez, 419 U.S. 565 (1975), in which the Court held that such suspensions
violated students' right to due process of law. Nevertheless, "the District Court
thought that petitioners should have been placed on notice that the suspensions
violated procedural due process by Linwood v. Board of Ed. of City of Peoria,
463 F.2d 763 (CA7), cert. denied, 409 U.S. 1027 (1972)." 435 U.S. at 251 n.6.
This is an appalling conclusion. There was a split among the circuit courts of
appeal on this very issue. See Goss v. Lopez, 419 U.S. 565, 576 n.8 (1975). Four
Justices of the Supreme Court have suggested "that most lawyers and judges
would have thought, prior to [Goss] that the law to the contrary was settled,
indisputable, and unquestioned." Wood v. Strickland, 420 U.S. 308, 329 (1975)
(Powell, J., concurring in part and dissenting in part) (emphasis in original).
In fact, the Linwood decision that was cited by the district judge in Carey held
that an Illinois statute allowing a seven-day suspension without prior hearing
was consistent with the constitutional mandate of due process of law.

Future courts will be likely to accord the Carey decision no weight what-
soever on the issue of qualified immunity. After reciting the district judge's
analysis, the Court immediately noted, "Petitioners have not challenged this
holding." 435 U.S. at 251 n.6. Furthermore, the Court restricted plaintiffs' re-
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was settled and indisputable.
The concept of clearly established constitutional rights sug-

gests a precision of analysis that is nonexistent." The open tex-
ture of the Constitution makes futile any talk about constitu-
tional rights as if they were platonic forms. American constitu-
tional law is in the common-law tradition and customarily is
given an operational definition. The law governing a particular
situation is what the courts say it is when and if litigation ar-
ises."'

Judicial decisions simply are not predictable in an absolute
sense. The courts necessarily reflect changing societal attitudes.'*"

covery to "nominal damages not to exceed one dollar from petitioners." Id. at
267 (footnote omitted).

The decision to restrict the plaintiffs to nominal damages was based upon
the plaintiffs' inability to establish a form of injury that would warrant compen-
sation. As Justice Marshall asked during oral argument, "How do you show that
a 20-day suspension causes injury?" 46 U.S.L.W. at 3384 (Dec. 13, 1977). This
creates an obvious practical limitation on the availability of damages in cases
where there is no apparent injury and no analogous common-law damage rem-
edy. But in many cases, a plaintiff will be able to rely upon closely analogous
common-law principles that would allow damages for mental anguish, distress,
or inconvenience. See, e.g., Baskin v. Parker, 588 F.2d 965 (5th Cir. 1979).

226. Thus Justice Powell, joined by the Chief Justice and two other Jus-
tices, cogently argued in Wood v. Strickland that

The Court states the standard of required knowledge in two cryptic
phrases: "settled, indisputable law" and "unquestioned constitutional
rights." Presumably these are intended to mean the same thing, al-
though the meaning of neither phrase is likely to be self-evident to
constitutional law scholars-much less the average school board mem-
ber. One need only look to the decisions of this Court-to our reversals,
our recognition of evolving concepts, and our five-to-four splits-to
reconize the hazard of even informed prophecy as to what are
"unquestioned constitutional rights."

420 U.S. at 329 (Powell, J., concurring in part and dissenting in part).
227. Although not specifically addressing constitutional law, Justice

Holmes' celebrated dedication of a new building for the Boston University
School of Law is pertinent. Holmes, The Path of the Law, 10 HARv. L. REv. 457
(1897).

228. See B. CARDozo, THE NATURE OF THE JUDICIAL PROCESS (1921). On
attitudes toward blacks, compare Brown v. Board of Educ., 347 U.S. 483 (1954),
with Plessy v. Ferguson, 163 U.S. 537 (1896). For a similar change over a much
shorter span of time, compare Taylor v. Louisiana, 419 U.S. 522 (1975) with
Hoyt v. Florida, 368 U.S. 57 (1961). See also P. BREST, PROCssEs or CONSTrru-
TIONAL DECISIONMAKINa 1125-26 (1975).
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Similarly, changes in the composition of a court can change the
law." ' These dynamic elements coupled with other imponderable
considerations prevent completely accurate predictions of judi-
cial decisions?3 Nevertheless, lawyers constantly are required to
make legal judgments, and their predictions are based upon
something more than the toss of a coin. It is possible to talk about
clearly established law in the sense that legal analysis of preced-
ent and other factors may indicate a high probability that the
courts will determine that specific conduct is unconstitutional.
But the underlying uncertainty must not be ignored in searching
for settled, indisputable law.

If there is a split of judicial authority upon a particular issue,
an official who otherwise has acted in good faith should be im-
mune. 3' This seems proper since such a split is a clear indication
that the law is unsettled. Of course, staten2 as well as federal
decisions should be considered. Even a well-reasoned, dissenting
opinion" or scholarly comment n ' can be an indication that the

229. For years, liberals have bemoaned the supplanting of the Warren
Court by the Burger Court. In Mitchell v. W. T. Grant Co., 416 U.S. 600 (1974),
Justice Stewart complained that "[tihe only perceivable change that has oc-
curred since the Fuentes case is in the makeup of this Court." Id. at 635 (Stew-
art, J., dissenting).

230. Certainly precedent is not an infallible guide. See P. Brest, supra
note 228, 1120-29 (1975). See also R. WASSERSTROM, THE JuDIcIAL DECISION 56-
83 (1961).

231. Procunier v. Navarette, 434 U.S. 555 (1978); Knell v. Bensinger, 522
F.2d 720 (7th Cir. 1975); Hutchison v. Lake Oswego School Dist., 519 F.2d 961
(9th Cir. 1975); Zeller v. Donegal School Dist., 517 F.2d 600 (3d Cir. 1975);
Williams v. Gould, 486 F.2d 547 (9th Cir. 1973).

232. See, e.g., Jones v. Marshall, 528 F.2d 132 (2d Cir. 1975). See also
Stadium Films, Inc. v. Baillargeon, 542 F.2d 577 (1st Cir. 1976).

233. See, e.g., Princeton Community Phone Book, Inc. v. Bate, 582 F.2d
706, 712 (3d Cir. 1978); Sapp v. Renfroe, 511 F.2d 172 (5th Cir. 1975). In Schott
v. Fornoff, 515 F.2d 344 (4th Cir. 1975), defendants' summary judgment was
reversed and remanded for a consideration of the defendants' qualified immun-
ity. Two judges dissented from a denial of a rehearing en banc on the ground
that no constitutional violation was involved. In the view of the dissenting
opinion, the question whether the laymen defendants should have known that
their conduct was unconstitutional should be foreclosed, leaving only the issue
of malice or other improper motive. Id. at 345 (Widener, J., dissenting). For a
similar situation, see McCray v. Burrell, 516 F.2d 357 (4th Cir. 1975) (en banc)
(Field & Widener, J.J., concurring in part and dissenting in part).

234. See, e.g., Hupart v. Board of Higher Educ., 420 F. Supp. 1087, 1108
(S.D.N.Y. 1976).
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law is unsettled. One court has indicated that "[i]n the absence
of authoritative decisions from the Supreme Court, from this
court, or even from other circuits, we hold as a matter of law that
the Board did not violate [the plaintiffs] 'clearly established
constitutional rights.' "n

In analyzing the law, courts must be careful not to take a
parochial view of the state of the law. For example, in Schiff v.
Williams"' the Court of Appeals for the Fifth Circuit restricted
itself to "[tjhe dispositive case in this circuit" ' and on the basis
of that "dispositive case" held the law to be clear and settled.
That narrow approach was improper in dealing with the issue of
qualified immunity.

Suppose that the Second Circuit in a unanimous en banc
opinion decides that certain conduct is unconstitutional, but an-
other circuit reaches the opposite result. If an official of the State
of New York subsequently engages in similar conduct, a federal
district court in New York using the Schiff v. Williams approach
would hold the official's conduct to be unconstitutional and its
decision would be summarily affirmed, if appealed. Despite the
facility with which this prediction can be made, the official's
conduct does not violate clear and settled constitutional law be-
cause final authority rests with the Supreme Court-not with the
Second Circuit.

The Supreme Court's power of review requires the judges of
lower courts to base their constitutional decision upon what they
think the Supreme Court would do in a like case. Thus, in the
case of the New York official, a federal court of appeals in another
circuit has predicted that the Supreme Court would hold the
official's conduct constitutional. Although the New York official

235. Sapp v. Renfroe, 511 F.2d 172, 178 (5th Cir. 1975). See also Sullivan
v. Meade Independent School Dist., 530 F.2d 799 (8th Cir. 1976). But this
cannot mean that the question has to have "appeared in haec verba in a re-
ported opinion." Little v. Walker, 552 F.2d 193, 197 (7th Cir. 1977), cert. denied,
435 U.S. 932 (1978). See also Picha v. Wielgos, 410 F. Supp. 1214, 1219 (N.D.
Ill. 1976).

236. 519 F.2d 257 (5th Cir. 1975).
237. Id. at 260. See also the district court opinion in the Carey case dis-

cussed in note 225 supra.
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would be subject to injunctive relief or a writ of mandamus, it
cannot reasonably be said that the law is clear and settled for
purposes of determining personal liability. This type of case
should be resolved on the basis of the defendant's good faith-not
on the concept of settled, indisputable law.

b. Reasonable Knowledge of the Law

The question whether a defendant official should have
known that his conduct violated the Constitution turns upon the
degree of legal knowlege that reasonably can be attributed to an
official. One judge has wondered "how one determines whether
a constitutional judgment is 'reasonable' or not. Does one make
such a determination by reference to the position of the inter-
preter or the number of lawyers in the country who agree with the
interpretation?"'" 9 The simple answer to the judge's question is
that, as in the case of holding officials strictly liable for violation
of settled law, it is patently unreasonable to expect lawyer's skills
from lay officials. 40 A lay official, however, reasonably can be

238. Cf. RESTATEMENT (SxcoND) OF ToRTs § 12 (1965) (defining generally
the phrase "should know" in terms of reasonable diligence).

239. Zweibon v. Mitchell, 516 F.2d 594, 679 n.13 (D.C. Cir. 1975) (Baze-
Ion, J., concurring in part and dissenting in part).

240. The Court's opinion in O'Connor supports this conclusion. Four dis-
senting Justices had forcefully argued in Wood that "[most of the school board
members are popularly elected, drawn from the citizenry at large, and possess
no unique competency in divining the law." 420 U.S. at 331 (Powell, J., concur-
ring in part and dissenting in part). But these same Justices agreed in O'Connor
that defendants in civil rights actions are held to a reasonable knowledge of
constitutional law. Indeed, their dissenting opinion from Wood was cited for this
proposition. 422 U.S. 563, 577 (1975) (citing Wood v. Strickland, 420 U.S. 308,
330 (1975) (Powell, J., concurring in part and dissenting in part)).

In a concurring opinion, Chief Justice Burger pointed out the difference
between a reasonable layman and a reasonable lawyer. The plaintiff inmate in
O'Connor had unsuccessfully petitioned the state and federal courts for release
from the state hospital, but "none of these claims was ever resolved on the
merits." Id. at 576 n.l. Nevertheless, Chief Justice Burger contended that the
defendant "and other members of the medical staff at Florida State Hospital
would surely have been justified in considering each judicial decision as an
approval of continued confinement. . .. "Id. at 579 (Burger, C.J., concurring).
Such a conclusion might be reasonable for a layman untrained in the procedural
aspects of litigation, but surely a lawyer could not reasonably rely upon cases
that do not reach the merits of a controversy.
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expected to have a greater knowledge of the law than do private
citizens. In any particular case, the question of reasonableness
will be an issue of fact that can be resolved only by reference to
all the circumstances surrounding the defendant official's con-
duct.

(i) Statutes and Orders

In discussing the general concept of reasonableness, the
Court noted in Scheuer v. Rhodes2 ' that "officers are entitled to
rely on traditional sources for the factual information on which
they decide and act."'22 The idea of reliance also is pertinent to a
determination of whether an official should or should not have
known that his actions were unconstitutional. An official may
reasonably place a certain amount of reliance upon the constitu-
tionality of a statute" or a court order. 24 This rule now is codified
in a statute which provides that "[a] good faith reliance on a
court order or legislative authorization shall constitute a com-
plete defense to any civil or criminal action brought under this
chapter or under any other law."2U1 The statutory reference to

241. 416 U.S. 232 (1974).
242. Id. at 246; Wood v. Strickland, 420 U.S. 308, 319 (1975) (quoting

Scheuer v. Rhodes, 416 U.S. 232, 246 (1974)).
243. Jones v. Marshall, 528 F.2d 132 (2d Cir. 1975); Poindexter v. Wood-

son, 510 F.2d 464 (10th Cir. 1975); Fidtler v. Rundle, 497 F.2d 794 (3d Cir. 1974).
Officials also can place reasonable reliance upon a city ordinance. Foster v.
Zeeko, 540 F.2d 1310 (7th Cir. 1976); Laverne v. Corning, 522 F.2d 1144 (2d Cir.
1975); Hanna v. Drobnick, 514 F.2d 393 (6th Cir. 1975).

244. Stadium Films, Inc. v. Baillargeon, 542 F.2d 577 (1st Cir, 1976);
Sebastian v. United States, 531 F.2d 900 (8th Cir. 1976); Lockhart v. Hoenstine,
411 F.2d 455 (3d Cir.), cert. denied, 396 U.S. 941 (1969).

245. 18 U.S.C. § 2520 (1976). This statute seldom, if ever; has been
pleaded in suits under section 1983. The statute originally was applicable only
to suits under the Omnibus Crime Control and Safe Streets Act of 1968, Pub.
L. No. 90-351, tit. m1, § 802, 82 STAT. 223 (1968) (currently codified in U.S.C. §
2520 (1976)). A 1970 amendment to the Omnibus Act made the reliance de-
fense also applicable to suits "under any other law." Pub. L. No. 91-358, tit. II,
§ 211(c), 84 Stat. 654 currently codified in 18 U.S.C. § 2520 (1976). The legis-
lative history provides no reason for this expansion. See S. REP. No. 538, 91st
Cong., 1st Sess. 18-25 (1969); H.R. RP. No. 907, 91st Cong., 2d Sess. 77-79, 174
(1969); l-.R. REP. No. 1303, 91st Cong., 2d Sess. 237-39 (1969).

The California legislature has adopted a similar rule, CAL. GOV'T COnE §
820.6 (West 1970); see also 4 CAL. LAw REVISION COMM'N, REPORTS, RECOMMENDA-
TIONS AND STUDIES 801, 818-19 (1963); as has Idaho, IDAHO CODE § 6-611 (1979).
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good faith is meant to be consistent with the Court's section 1983
cases and therefore includes a requirement of reasonable reli-
ance.24' To a lesser degree,247 an official can rely upon administra-
tive regulations2" or the orders of a superior.24' It is appropriate
to speak of this reliance in terms of a presumption2 that, after
it arises, shifts the burden of proof to the plaintff A" Reliance

246. The Senate report of the Omnibus Act explained, "A good faith reli-
ance on a court order would constitute a complete defense to an action for
damages. (Compare Pierson v. Ray, 87 S. Ct. 1213, 386 U.S. 547 (1967)." S. REP.
No. 1097, 90th Cong., 2d Sess. 107 (1968), reprinted in [1968] U.S. CODE CONG.
& AD. Naws 2112, 2196. The statutory reference to good faith has been held to
include a requirement that the reliance must have been reasonable. Halperin
v. Kissinger, No. 77-2015, slip op. at 33-34 n.115 (D.C. Cir. July 12, 1979);
Jacobson v. Rose, 592 F.2d 515, 523 (9th Cir. 1978), cert. denied, 99 S. Ct. 2861
(1979); Zweibon v. Mitchell, 516 F.2d 594, 671 (D.C. Cir. 1975), cert. denied,
425 U.S. 944 (1976). This may seem a strange definition of good faith, but the.
Supreme Court used the term in the same sense in Wood v. Strickland when it
described the direct requirement of reasonableness as an "objective" test of good
faith. 420 U.S. 308, 321-22 (1975).

247. See, e.g., McCray v. Burrell, 516 F.2d 357, 370 (4th Cir. 1975) (en
bane). The enforcement of statutes is virtually per se reasonable. See notes 251-
52 supra.

248. Landrun v. Moats, 576 F.2d 1320, 1327 n.14 (8th Cir. 1978); Douglas
v. Muncy, 570 F.2d 499, 501 (4th Cir. 1978); Mukmuk v. Commissioner of the
Dep't of Correctional Servs., 529 F.2d 272, 275 (2d Cir. 1976); Skinner v. Spell-
man, 480 F.2d 539, 540 (4th Cir. 1973) (standard operating procedure). In
Thompson v. Anderson, 447 F. Supp. 584 (D. Md. 1977), the court allowed
reliance upon unwritten departmental police procedures as a defense. Given a
judicial determination of the existence of such an unwritten procedure and a
good-faith reliance upon the procedure, this decision seems unassailable.

249. Allred v. Svarczkopf, 573 F.2d 1146, 1153 (10th Cir. 1978); Midwest
Growers Co-op Corp. v. Kirkemo, 533 F.2d 455, 464 (9th Cir. 1976).

250. See, e.g., Hanna v. Drobnick, 514 F.2d 393, 397 (6th Cir. 1975). Cf.
Tucker v. Maher, 497 F.2d 1309 (2d Cir. 1974) (not involving official immunity);
Rios v. Cessna Finance Corp., 488 F.2d 25 (10th Cir. 1973) (not involving official
immunity). In Stadium Films, Inc. v. Baillargeon, 542 F.2d 577 (lst Cir. 1976),
the court noted that reliance upon a court order is "virtually per se reasonable."
Id. at 578.

In a recent case involving the admissibility of evidence seized during a
search incident to an arrest for violating an unconstitutional statute, the Court
noted, "The enactment of a law forecloses speculation by enforcement officers
concerning its constitutionality-with the possible exception of a law so grossly
and flagrantly unconstitutional that any person of reasonable prudence would
be bound to see its flaws." Michigan v. DeFillippo, 99 S. Ct. 2627, 2632 (1979).

251. See Kattan, Knocking on Wood: Some Thoughts on the Immunities
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upon statutes or orders is presumptively reasonable.
But presumptions can be rebutted, and the fundamental

question remains whether the officer reasonably should have
known that his conduct was unconstitutional, This very question
was presented in O'Connor v. Donaldson"' when the defendant
specifically pleaded reliance upon a state statute. The Court held
that only reasonable and good faith reliance would carry the
day. 5 3

(ii) Official Duties and Responsibilities

An official's duties and responsibilities are another set of
pertinent considerations. The case of Picha v. Wielgos"4 provides
an excellent set of facts for illustrating this point. Picha involved
a school principal who received a telephone call that led him to
suspect the plaintiff student of possessing illegal drugs. Upon the
advice of his superintendent, the principal called the police.
When the police arrived, the student was searched by the school
nurse and the school psychologist. No drugs were found, and the
student filed suit against the principal, the psychologist, the
nurse, and the police officers. The primary constitutional issue in
Picha was whether the requirements of the fourth amendment
apply to a search by school officials. The court held that the
presence of the police officers placed the search within the scope
of the Constitution.

Should the defendants have known that a search warrant was
required? Answering this question requires at least three separate
analyses. Police officers certainly should be familiar with the re-
quirements of the fourth amendment and thus should be held to
a comparatively high standard of reasonableness. In contrast, one
would not expect a school principal to have such a detailed
knowledge of criminal procedure. Certainly a school nurse or psy-
chologist should not be charged with the same knowledge of law
that reasonably is expected of an administrator such as a princi-
pal. The reasonableness of a particular official's knowledge of the

of State Officials to Civil Rights Damage Actions, 30 VANtr. L. REv. 941, 986-89
(1977).

252. 422 U.S. 563 (1975).
253. Id. at 577. See also Pierson v. Ray, 386 U.S. 547 (1967).
254. 410 F. Supp. 1214 (N.D. IMi. 1976).
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law must vary with the scope of the official's responsibilities and
qualifications. m

(iii) The Constitutional Right Involved

The particular constitutional right involved also is pertinent.
Some rights are better known than others. For example, a police
officer may protest that he has not obtained a search warrant in
twenty-four years of service, but he nevertheless should have
known that warrants generally are necessary to conduct a lawful
search."' Similarly, it is a little late in the day for a state official
who discriminates against blacks in promotion policies to plead
ignorance of the fourteenth amendment. 2" These cases involve
such patently unreasonable ignorance of the law as to indicate
actual bad faith.

The Court's opinion in Goss v. Lopez2 presents a better
paradigm for examining the relevance to the question of reasona-
bleness of the particular right involved. In Goss, the Court held
that students must be given notice and a hearing before being
suspended from school for a brief period of time.2" Educators had
no duty to anticipate this decision,1r nor could they reasonably
have been charged with an instantaneous knowledge of the deci-

255. The court in Picha did not perceive this distinction, but other courts
have. Duchesne v. Sugarman, 566 F.2d 817, 833 n.32 (2d Cir. 1977). See also
Jacobson v. Rose, 592 F.2d 515, 525 (9th Cir. 1978), cert. denied, 99 S. Ct. 2861
(1979); Foster v. Zeeko, 540 F.2d 1310, 1314 (7th Cir. 1976); Skehan v. Board of
Trustees of Bloomsburg State College, 538 F.2d 53, 62 (3d Cir. 1976) (en bane);
Hanna v. Drobnick, 514 F.2d 393, 397-98 (6th Cir. 1975).

256. See Fisher v. Volz, 496 F.2d 333, 344 (3d Cir. 1974).
257. Williams v. Anderson, 562 F.2d 1081 (8th Cir. 1977); see Bennett v.

Gravelle, 323 F. Supp. 203, 214 (D. Md. 1971), aff'd, 451 F.2d 1011 (4th Cir.
1971), cert. dismissed, 407 U.S. 917 (1972). In Tillman v. Wheaton-Haven Rec-
reation Ass'n, Inc., 517 F.2d 1141 (4th Cir. 1975), defendants who operated a
racially segregated swimming pool were held personally liable to pay damages
despite reliance upon advice of counsel.

258. 419 U.S. 565 (1975).
259. Id. at 581. The Court's decision in Carey v. Piphus, 435 U.S. 247

(1978), has eroded damage liability for short-term suspension, see note 225
supra, but the requirement of due process in suspension proceedings has been
established recently enough as a constitutional principle to provide a good
framework for analyzing briefly the issue of when a layman should know of a
new facet of constitutional law.

260. See notes 213-14 supra and accompanying text.
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sion from the hour of its announcement?" Even a professor of
constitutional law is not omniscient. At some point, however, an
educator can no longer plead a reasonable ignorance of the Goss
opinion.

(iv) Advice of Counsel

Lower courts have indicated that reliance upon advice of
counsel can serve as a defense,"' and this notion is consistent with
common law precedent.0 3 An analogous defense generally is rec-
ognized in numerous general corporation statutes.2 " Reliance
upon advice of counsel is similar to the notion of settled, undis-
puted law. Just as a layperson cannot be expected to know the
law when the courts themselves are uncertain, so too is it usually
unreasonable to expect a layperson to reject the professional ad-
vice of his own attorney.

But the two concepts are not exactly the same. A court serves
only the law, but an attorney serves his client. No one seriously
can deny the tendency of attorneys to stretch their legal analyses
to reach a result acceptable to their clients. Nor are government
attorneys free from this tendency.2 5

The considerations involved in weighing a plea of reliance

261. But cf. Perez v. Rodriguez Bou, 575 F.2d 21 (Ist Cir. 1978) (university
president liable for not knowing of Goss v. Lopez one week after the date of the
opinion).

262. Dellums v. Powell, 566 F.2d 167, 185 (D.C. Cir. 1977); G.M. Leasing
Corp. v. United States, 560 F.2d 1011 (10th Cir. 1977), cert. denied, 435 U.S.
928 (1978); Schiff v. Williams, 519 F.2d 257, 261 (5th Cir. 1975); Terrapin Leas-
ing, Ltd. v. United States, 449 F. Supp. 7 (W.D. Okla. 1978); Adler v. Lynch,
415 F. Supp. 705, 711 (D. Neb. 1976); Demkowicz v. Endry, 411 F. Supp. 1184,
1189 (S.D. Ohio 1975); Jackson v. Wise, 385 F. Supp. 1159, 1170 (D. Utah 1974).
Cf. Tucker v. Maher, 497 F.2d 1309 (2d Cir. 1974) (not involving official immun-
ity). But see Tillman v. Wheaton-Haven Recreation Ass'n, Inc., 517 F.2d 1141
(4th Cir. 1975).

263. W. PROSsaR, supra note 75, § 119, at 843-45; RESTATEMFNT or TowTs
§ 666 (1938).

264. See, e.g., ABA-ALI MODEL Bus. CORP. AcT § 35 (1974). The subject
of directors' reliance on advice of counsel is treated exhaustively in Hawes &
Sherrard, Reliance on Advice of Counsel as a Defense in Corporate and Securi-
ties Cases, 62 VA. L. REv. 1 (1976).

265. Nor should attorneys be immune to suit on the basis of their advice.
Donovan v. Reinbold, 433 F.2d 738 (9th Cir. 1970); Shifrin v. Wilson, 412 F.
Supp. 1282, 1303-04 (D.D.C. 1976).
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upon advice of counsel are suggested in Dellums v. Powell,"' a
case in which the United States Capitol Police Chief was sued for
the illegal arrest and detention of persons protesting against the
war in Vietnam. Advice of counsel must be sought in good faith,267

all relevant facts must be fully disclosed to counsel,68 and reli-
ance may not be reasonable if the legal issue involved is not
highly technical26' or if the crucial issue is factual rather than
legal."'

Underlying the entire concept of reliance upon advice of
counsel is the possibility that in many cases the defense may be
mere surplusage. Presumably, an attorney's advice is based upon
legal analysis, and his analysis should suffice to establish that the
status of the law was not clear and undisputed. In such a case,
partial summary judgment upon the issue of reasonable know-
ledge of the law would be proper on the basis of the attorney's
analysis, and the issue of reliance upon advice of counsel would
be moot.

If a defendant elects to plead reliance upon advice of counsel,
the plaintiff should be accorded the right to discover and offer in
evidence all facts pertinent to the defense. A plaintiff must be
allowed to discover whether everything that a reasonable man
would regard as relevant was disclosed to the attorney. Similarly,
the defendant official must provide the plaintiff with a complete
record of all pertinent advice from counsel. "He cannot be al-
lowed, after dislosing as much as he pleases, to withhold the
remainder."' The attorney-client privilege should not be permit-
ted to conceal pertinent attorney-client communications. When
an official pleads reliance upon advice of counsel, he should be
deemed to have waived the attorney-client privilege.272

266. 566 F.2d 167 (D.C. Cir. 1977). There are three opinions in this case,
but the court's opinion regarding advice of counsel was fully suported by both
judges forming the majority. Id. at 207-08.

267. Id. at 185. As an example the court cited RESTATEMENT (SECOND) OF
ToRTs § 666(1)(a) (1970). 566 F.2d at 185 n.45.

268. 566 F.2d at 185-86.
269. Id. at 185. Accord, Adler v. Lynch, 415 F. Supp. 705 (D. Neb. 1976).
270. 566 F.2d at 185.
271. 8 J. WIGMORE, EVIDENCE IN TRLS AT COMMON LAW § 2327, at 636 (3d

ed. 1961).
272. United States v. Woodall, 438 F.2d 1317 (5th Cir. 1970), cert. denied,

403 U.S. 933 (1971); Hunt v. Blackburn, 128 U.S. 464 (1888). See generally
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Although advice of counsel usually is pleaded as a defense,
plaintiffs also may avail themselves of this device. Often an offi-
cial cannot reasonably be expected to know a particular rule of
law, but it may be quite reasonable to expect an official to consult
with counsel.273 If the defendant reasonably should have con-
sulted with counsel, and if counsel's advice would have been
that the proposed conduct was illegal, the defendant should be
subject to liability. This approach is especially attractive because
no concepts esoteric to a layperson are involved.

(v) And Many Others

The foregoing discussions of pertinent considerations are by
no means exhaustive; there are many others,' Even the particu-
lar factors discussed will vary from case to case.2"5 This flexibility
is inherent in the notion of reasonableness.

3. The Protection Accorded Ministerial Officers

Before the discussion of qualified immunity is concluded,
the possibility should be considered that some official conduct
may be protected by neither an absolute nor a qualified immun-
ity. In Butz, the Court held that "executive officials exercising
discretion are entitled only to the qualified immunity specified in
Scheuer.""' A possible inference from this and other cases27 is

MCCORMICK'S HANDBOOK OF THE LAW OF EVIDENCE § 93 (2d ed. 1972). In Hearn
v. Rhay, 68 F.R.D. 574 (E.D. Wash. 1975), section 1983 defendants made a
general plea of qualified immunity but expressly disclaimed any reliance upon
advice of counsel. Id. at 581 n.5. Nevertheless, the court held that the general
plea of good faith waived the attorney-client privilege. Id. at 581. This decision
goes too far. See 22 WAYNE L. REV. 1451 (1976). The rationale would be applica-
ble any time a party's attorney might have evidence pertinent to a disputed
issue of fact.

273. See Skehan v. Board of Trustees, 538 F.2d 53, 62 (3d Cir. 1976) (en
bane); Schiff v. Williams, 519 F.2d 257, 261 (5th Cir. 1975); Johnson v. Ander-
son, 420 F. Supp. 845, 850 (D. Del. 1976).

274. The speed with which a decision must be reached is a example.
Laverne v. Corning, 522 F.2d 1144, 1150 (2d Cir. 1975).

275. See, for example, the various facets of advice of counsel discussed in
Dellums v. Powell, 566 F.2d 167 (D.C. Cir. 1977).

276. 438 U.S. 478, 507 (1978).
277. See Wood v. Strickland, 420 U.S. 308, 320-21 (1975) (weaving discre-

tion into a discussion of immunity); Scheuer v. Rhodes, 416 U.S. 232, 247 (1974)
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that ministerial officials who do not exercise discretion are enti-
tled to no form of immunity whatsoever.278 Indeed, this is the rule
set down in one of the leading nineteenth century cases on the
subject. In Amy v. The Supervisors,,"' the Court noted,

The rule is well settled, that where the law requires abso-
lutely a ministerial act to be done by a public officer, and he
neglects or refuses to do such act, he may be compelled to re-
spond in damages to the extent of the injury arising from his
conduct. There is an unbroken current of authorities to this
effect. A mistake as to his duty and honest intentions will not
excuse the offender.2"

But this simply is another facet of the doctrine of legal justifica-
tion, Since the Court has rejected the idea that any officer who
violates the law must respond in damages, there is no reason to
retain the old rule that ministerial officers are subject to personal
liability without regard to mistaken perceptions of duty or to
honest intentions. 28'

Suits against ministerial officers arise in two contexts. An
officer's allegedly illegal conduct may be in 'compliance with offi-
cial duties or the conduct may be inconsistent with official duties.
Police action under an unconstitutional statute is a good example
of the former. Under nineteenth century doctrine, the officer per-

(qualified immunity "dependent upon the scope of discretion and responsibili-
ties of the office").

278. In Doe v. McMillan, 412 U.S. 306, 322-25 (1973), the Public Printer
and the Superintendent of Documents were sued for publishing defamatory
materials at the direction of Congress. Because the officials' duties were essen-
tially ministerial, they were denied absolute immunity. Id. at 322-25. Presum-
ably, however, the officials were entitled to the constitutionally engendered
defense established in cases such as New York Times Co. v. Sullivan, 376 U.S.
254 (1964). Accord, Doe v. McMillan, 566 F.2d 713 (D.C. Cir. 1977).

279. 78 U.S. (11 Wall.) 136 (1870).
280. Id. at 138; see Tracy v. Swartwout, 35 U.S. (10 Pet.) 80, 95 (1836);

Cooper v. O'Connor, 105 F.2d 761, 763 (D.C. Cir. 1939); Fidelity & Cas. Co. v.
Brightman, 53 F.2d 161, 165 (8th Cir, 1931). Even an honest belief that a statute
is unconstitutional did not protect a ministerial officer. Clark v. Miller, 54 N.Y.
528 (1874).

281. Accord, G.M. Leasing Corp. v. United States, 560 F.2d 1011, 1014-
15 (10th Cir. 1977), cert. denied, 435 U.S. 923 (1978); Fidtler v. Rundle, 497 F.2d
794 (3d Cir. 1974); Bivens v. Six Unknown Named Agents, 456 F.2d 1339, 1347-
48 (2d Cir. 1972).
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formed his ministerial duties at his peril,2"2 but now an officer
sued under section 1983 has a good faith defense in this situa-
tion.m If anything, the fact that particular official conduct is
required by law makes out a strong showing of good faith."4

The case of a ministerial officer whose conduct is inconsist-
ent with his duties is more difficult, but if an official has failed
to take action required by law, the defense of qualified immunity
should be allowed. It would be difficult to establish an officer's
bona fides in such a case, but not impossible. Under certain cir-
cumstances, an officer reasonably might refuse to perform a min-
isterial duty possibly required by an ambiguous statute. Like-
wise, a ministerial officer reasonably could refuse to enforce a
statute that had been erroneously declared unconstitutional by a
court.2n5

V. IMPROVING THE PRESENT SYSTEM OF OFFICIAL IMMUNITIES

But enough of analyzing the is. There comes a time when
positive law dissection should be eschewed and opinions ventured
concerning what ought to be. The dichotomy of the is and the
ought is especially relevant to the topic of official immunity. The
conflicting considerations are so closely balanced that perhaps
the judicial scales finally are tipped by visceral reaction rather
than by rational decision.28

One need only recount the multiplicity of opinions in the
leading immunity cases to establish the closeness of the issues.
In Barr v. Matteo,"' 7 an absolute privilege for defamation was
established without a majority opinion and with four Justices
dissenting. Justice Brennan eloquently complained that the re-
sult was based upon "a gossamer web selfspun without a scintilla

282. See notes 132-38 supra and accompanying text.
283. O'Connor v. Donaldson, 422 U.S. 5W3 (1975); Pierson v. Ray, 386 U.S.

547 (1967). This approach has been endorsed by Congress and two state legisla-
Lures. See notes 245-46 supra and accompanying text.

284. In such a case, the aggrieved individual may have a section 1983
cause of action against the officer's government employer. See Monell v. Depart-
ment of Soc. Serva., 436 U.S. 658 (1978).

285. The fact that a court's decision is subject to reversal on appeal is of
little relevance to an officer's reliance upon the initial decision. See, e.g., 18
U.S.C. § 2520 (1976), discussed in notes 245-46 supra and accompanying text.

286. See Casto, supra note 2.
287. 360 U.S. 564 (1959).
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of support to which one can point."2 The tradition of five-four
decisions has continued. 89 With able judges so closely divided, it
is difficult to contend that the existing system of official immuni-
ties either is or is not wrong?2"

With this disclaimer, we proceed.

A. The Soundness of the Basic Approach

In dealing with official immunity, the Court has established
a relatively simple system. Official action is protected by either
an absolute or a qualified immunity. If the immunity is absolute,
there is no liability so long as the conduct in question was within
the outer perimeters of the actor's official duties. If the immunity
is qualified, there is no liability so long as the official acted rea-
sonably and in good faith.

In contrast, the American Law Institute has suggested a
much more refined and complex system for determining whether
an official is subject to liability for official conduct. In resolving
the issue of official immunity, a "court must weigh numerous
factors and make a measured decision, on the basis of that assess-
ment":2"'

(1) The nature and importance of the function that the
officer is performing ...

(2) The extent to which passing judgment on the exercise
of discretion by the officer will amount necessarily to passing

288. Id. at 590.
289. See Butz v. Economou, 438 U.S. 478 (1978); Wood v. Strickland, 420

U.S. 308 (1975). See also Stump v. Sparkman, 435 U.S. 349 (1978) (5-3 decision
with Brennan, J., not participating).

290. In Butz, Justice Rehnquist, dissenting, noted that many respected
judges previously had opted for a general rule of absolute immunity rather than
provide a remedy for official wrongs.

These judges were not inexperienced neophytes who lacked the vision
or the ability to define immunity doctrine to accomplish that result had
they thought it possible. Nor were they obsequious toadies in their
attitude toward high ranking officials of coordinate branches of the
Federal Government.

439 U.S. at 529 (Rehnquist, J., dissenting). For a similar statement, see Expedi.
tions Unlimited Aquatic Enterprises, Inc. v. Smithsonian Inst., 566 F.2d 289,
294-95 (D.C. Cir. 1977) (en banc).

291. RESTATEMENT (SECOND) oFvToRTs § 895D, comment f at 416 (1979).
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judgment by the court on the conduct of a coordinate branch of
government ...

(3) The extent to which the imposition of liability would
impair the free exercise of his discretion by the officer ...

(4) The extent to which the ultimate financial responsibil-
ity will fall on the officer ...

(5) The likelihood that harm will result to members of the
public if the action is taken ...

(6) The nature and seriousness of the type of harm that
may be produced ...

(7) The availability to the injured party of other remedies
and other fqrms of relief."'

Each factor raises a number of sub-issues. 2
9
3

Without denying the relevance of the enumerated considera-
tions, one must question whether it is administratively feasible
to adopt a system of immunities that requires a careful considera-
tion of all these factors in each case. Official immunity is pre-
sented by the ALI as a legal issue " and therefore would be sub-
ject to de novo reconsideration on appeal. The pertinent consider-
ations are so varied that virtually every case would be subject to
a legitimate appeal. If the considerations are recast as issues of
fact, the scope of appeal would be reduced significantly. But
imagine fo" a moment the charge to the jury. The charge would
be unmanageable.

The ALI's recommendation is flawed by a perhaps uncon-
scious orientation toward appellate decisionmaking. The sug-
gested considerations are indeed relevant, but their pertinence
should be restricted to the development of general rules rather
than the resolution of specific cases. Presumably, the Court has
considered these factors in shaping the contours of the federal
system of official immunities, but once the system is established,
the practical needs of judicial administration demand that the
detailed list of considerations be set aside.

292. Id. at 416-17.
293. For example, the ALI recites nine different questions implicated by

a consideration of "the nature and importance of the function that the officer
is performing." Id. at 416.

294. id.
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B. Absolute or Qualified Immunity?

An important threshold question in any section 1983 action
is whether the particular official conduct involved is protected by
an absolute or qualified immunity. In view of the statute's man-

date that "[elvery person . . . shall be liable to the party injured
in an action at law, suit in equity, or other proper proceeding for
redress,""' a sweeping rule of absolute immunity would be diffi-
cult to justify.'" The concept of liability in an action at law is
virtually synonymous with damage liability,"7 which serves a
dual function of assuring official accountability for misconduct'"

295. 42 U.S.C. § 1983 (1976).
296. See note 32 supra.
297. Both supporters and opponents assumed that section 1983 would

permit the recovery of damages. CoNG. GLOBE, 42d Cong., 1st Sess. 501 (1871)
(Senator Frelinghuysen); id. at App. 216-17 (Senator Thurman); id. at App. 50
(Representative Kerr).

298. When section 1983 was enacted, personal liability in tort was per-
ceived as a method of assuring official accountability. See Poindexter v. Green-
how, 114 U.S. 270, 291 (1884) ("[Hlow else can these principles of individual
liberty and right be maintained ...?"); Kendall v. Stokes, 44 U.S. 296, 308

(1845) (McLean, J., dissenting). And there is persuasive legislative history
that deterrence was one of Congress' purposes in enacting the statute. See
Schnapper, Civil Rights Litigation After Monell, 79 COLUM. L. Rav. 213, 244-
45 (1979). Certainly the Court has assumed that section 1983 was intended to
deter official misconduct. See Robertson v. Wegmann, 436 U.S. 584, 592 (1978);
Carey v. Piphus, 435 U.S. 247, 256-57 (1978); Imbler v. Pachtman, 424 U.S. 409,
442 (1976) (White, J., concurring).

Liability in tort still is perceived as an important means of assuring official
accountability. See, e.g., W. Pnossza, supra note 75, § 132, at 992. During the
first session of the 95th Congress, the Attorney General submitted a bill that
would provide an absolute immunity for virtually all federal officials when sued
for constitutional tort. S. 2117, 94th Cong., 1st Sess. § 5, 123 CONG. REc. 15,284
(1977). At the same time, the bill made the United States liable under the
Federal Tort Claims Act. Id. § 3. Members of Congress and the Attorney Gen-
eral agreed that the substitution of governmental liability for personal liability
was not enough. There also must be some way of assuring individual accounta-
bility for official misconduct. See generally Proposed Amendments to the Fed-
eral Tort Claims Act: Joint Hearings on S. 2117, Before the Subcomm. on
Citizens and Shareholders Rights and Remedies and the Subcomm. on Admin-
istrative Practice and Procedure of the Senate Comm. of the Judiciary, 95th
Cong., 2d Seas. 1-20 (1978).

The bill was resubmitted to the current Congress with a special provision
allowing aggrieved individuals to institute disciplinary proceedings against fed-
eral officials. See S. 695, 96th Cong., 1st Sess. § 12 (1979).
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and providing compensation for injuries resulting from the mis-
conduct."'

In Butz v. Economou,310 the Court formally recognized the
obvious trend of its decisions and held that administrators gener-
ally are entitled to only a qualified immunity. Justice Rehnquist
and three other Justices dissented, complaining that this would
be a decision that would launch a thousand suits and topple the
countless towers of officialdom."'

Experience indicates, however, that the general rule of only
a qualified immunity is sound. Our nation's officialdom was able
to govern for well over a hundred years without the protection of
absolute immunity. Of course, government was not so complex
and pervasive during those years. More pertinent is the operating
experience under the present system of official immunities. The
simple fact is that a general rule of qualified immunity has ex-
isted at least since 1974 when Scheuer v. Rhodes 02 was decided.
Where is the evidence that state officials have abdicated their
duties? Where is the evidence that state government has been
stopped in its tracks? Enthusiasts of absolute immunity often
speak of assuring fearless government, but initial experience
lends credence to Justice Brennan's complaint that these elo-
quent pleas are founded upon "a gossamer web selfspun without
a scintilla of support. 303

Therefore, the defense of qualified immunity should be
favored over absolute immunity. As Judge Learned Hand re-
marked in a leading case, "It does indeed go without saying that
an official who is in fact guilty of using his powers to vent his
spleen upon others, or for any other personal motive not con-
nected with the public good, should not escape liability for the
injuries he may so cause."' 4 Since empirical evidence does not

299. To be sure, many civil rights plaintiffs have suffered injuries that are
not really compensable by a judgment for damages.

300. 438 U.S. 478 (1978).
301. Id. at 526. See also Wood v. Strickland, 420 U.S. 308, 331 (1975)

(dissenting opinion).
302. 416 U.S. 232 (1974).
303. Barr v. Matteo, 360 U.S. 564, 590 (1959) (Brennan, J., dissenting).
304. Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949), cert. denied, 339

U.S. 949 (1950). This sentence was a preface to a decision favoring absolute
immunity. Judge Hand continued,

The justification for doing so is that it is impossible to know whether
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indicate any need for a general rule of absolute immunity, "it
would be monstrous to deny recovery."' ' 5

Absent compelling reasons, the doctrine of absolute immun-
ity should not be expanded to encompass official conduct not
heretofore protected. In particular, the concepts of quasi-judicial
proceedings found in the Butz case" and the expansion of legisla-
tive privilege found in Lake Country Estates, 2" should be severely
restricted. If the initial empirical evidence proves to have been
misleading, the system of official immunities can be adjusted
accordingly. 3

1. Quasi-Judicial Proceedings

In holding that certain administrative activities are suffi-
ciently similar to the judicial process to warrant an absolute
immunity for the participants, the Court in Butz stressed the
existence of procedural safeguards built into the administrative
process. The particular process involved was adversary in nature;
there was a neutral trier of fact insulated from political influence;
the parties, through counsel, were allowed to present evidence
and to cross-examine opposing witnesses; a formal record of the
proceedings was made; findings and conclusions were required in
all issues appearing in the record; and the administrative action
was subject to judicial review. 0

the claim is well founded until the case has been tried, and that to
submit all officials, the innocent as well as the guilty, to the burden of
a trial and to the inevitable danger of its outcome, would dampen the
ardor of all but the most resolute, or the most irresponsible, in the
unflinching discharge of their duties.

177 F.2d at 581. But experience under a general rule of qualified immunity has
not supported this dire supposition.

305. 177 F.2d at 581.
306. See notes 165-71 supra and accompanying text.
307. See notes 184-87 supra and accompanying text.
308. The idea of altering legal doctrine to reflect empirical experience is

at the heart of common-law decisionmaking. The Supreme Court recently used
this precise analysis in the context of administrative inspections under OSHA.
Marshall v. Barlow's Inc., 436 U.S. 307, 317 n.l (1978). See 46 TEZN. L. REv.
446 (1979).

309. 438 U.S. at 513. This aspect of the Court's opinion finds support in
the analogous common-law rule that otherwise defamatory statements made by
or before certain quasi-judicial administrative bodies are absolutely privileged.
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The Butz decision suggests that officials may be able to
bootstrap themselves into a position of absolute immunity. Take,
for example, Sullivan v. Meade Independent School District,:'"' a
case involving an allegedly unconstitutional discharge of an ele-
mentary school teacher. The defendant school board served Ms.
Sullivan with written notice of the charges 1 ' against her and of
the time and place of her hearing. She was permitted to be repre-
sented by counsel at her hearing, witnesses were examined and
cross-examined, written briefs and oral argument were allowed,
and the defendant school board prepared written findings. :"'

Clearly, the hearing was laden with procedural safeguards.
Nevertheless, the defendants in Sullivan were accorded only

a qualified immunity, and this decision should survive Butz, Al-
lowing officials to create for themselves an absolute immunity
involves too much potential for abuse. As one official might say
to another: Let's give him all the due process in the world and
then hang him high. The procedural safeguards afforded the
plaintiff in Sullivan were strong evidence of good faith, but this

See generally W. PROSSER, supra note 75, § 114, at 779-80. In shaping this
privilege, the better reasoned state opinions have paralleled Butz by stressing
the importance of procedural safeguards. Rainier's Dairies v. Raritan Valley
Farms, Inc., 19 N.J. 552, 117 A.2d 889 (1955); Englemohr v. Bache, 66 Wash.
2d 103, 401 P.2d 346 (1965); Elder v. Holland, 208 Va. 15, 155 S.E.2d 369 (1967).

But federal common-law opinions have not been so meticulous. In Mock
v. Chicago, Rock Is. & Pac. R.R., 454 F.2d 131 (8th Cir. 1972), the court indi-
cated that administraive proceedings are quasi-judicial when "the function
of the administrative body under consideration involves the exercise of discre-
tion in the application of legal principles to varying factual situations and re-
quires notice and hearing." Id. at 134. See Holmes v. Eddy, 341 F.2d 477 (4th
Cir. 1965), for an even more cursory treatment.

This approach is remarkably similar to the almost limitless concept of
"quasi-judicial officers," see notes 139-44 supra and accompanying text, and
therefore is inapposite to the issue of official immunity in actions arising under
section 1983. Furthermore, privileges designed to protect speech should not be
blindly equated with privileges for other official conduct. Under federal common
law, official speech is protected by a broad absolute privilege. Barr v. Matteo,
360 U.S. 564, 569-70 (1959); Howard v. Lyons, 360 U.S. 593, 597 (1959); Spalding
v. Vilas, 161 U.S. 483, 498-99 (1896). Cf. Butz v. Economou, 438 U.S. 478, 489
(1978) (refusing to overrule Barr).

310. 530 F.2d 799 (8th Cir. 1976).
311. She was living with an unmarried man. Id. at 801.
312. Id. at 806-07.
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does not mean that individuals like Ms. Sullivan should not be
given a chance to establish actual bad faith.

Butz involved proceedings before an administrative law
judge, and the Court stressed the special factors designed to as-
sure the competence and impartiality of federal hearing examin-
ers."' They are completely independent from the investigatory
and prosecutorial arms of an agency; they are assigned to cases
in rotation; they may be removed only for good cause; and their
pay is controlled by the Civil Service Commission.

In applying the Butz rationale to future cases, the presence
of a neutral hearing examiner should be treated as a sine qua non
for determining whether particular administrative proceedings
are quasi-judicial. When presiding officers close their eyes to an
individual's rights and interests, procedural safeguards become
meaningless. State administrative proceedings should not be
classified as quasi-judicial unless they are controlled by an offi-
cial with all the independence of a federal administrative law
judge.

Typically an administrative law judge's decision or recom-
mendation is subject to an administrative review process in which
his findings may be adopted, changed, or reversed. To the extent
that reviewing officers adopt an administrative law judge's find-
ings, they should be protected by an absolute immunity. :4 But if
the findings are changed or reversed, the initial procedural safe-
guards and the presence of a neutral hearing examiner become
meaningless. In such a case, the immunity of the reviewer should
be a function of procedural safeguards in the review process and
of the presence of a neutral reviewer.

2. Legislative Immunity

In contrast to the justifications that were carefully detailed
in Butz, the Court's opinion in Lake Country Estates is cryptic.
In a brief opinion and with little elaboration, the defendant re-
gional legislators were accorded an absolute immunity to the ex-

313. 438 U.S. at 512-13. See generally K. DAvis, ADMINISTRATIVE LAW OF

THE SEVENTIES §§ l0.00-.04 (1976); K. DAvIS, ADMINISTRATIVE LAW TnRsTs §§
10.01-10.06 (1958 & Supp. 1971).

314. See, e.g., Economou v. Butz, 466 F. Supp. 1351 (S.D.N.Y. 1979) (on
remand).
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tent that they acted in a legislative capacity.
The Court attempted to justify its decision by reciting a

passage from Tenney v. Brandhove:

"Legislators are immune from deterrents to the uninhibited dis-
charge of their legislative duty, not for their private indulgence
but for the public good. One must not expect uncommon cour-
age even in legislators. The privilege would be of little value if
they could be subjected to the cost and inconvenience and dis-
tractions of a trial upon a conclusion of the pleader, or to the
hazard of the judgment against them based upon a jury's specu-
lation as to motives. The holding of the court in Fletcher v.
Peck, . . . that it was not consonant with our scheme of govern -
ment for a court to inquire into the motives of legislators, has
remained unquestioned." ''

But this says nothing about regional legislators.
Why are the motives of regional legislators sacrosanct? Indi-

vidual motives may not be relevant to the legality of a statute," '

but a legislator's personal liability for illegal conduct presents an
entirely different issue. Similarly, the Court's reference to "our
scheme of government"' calls to mind the respect of the judici-
ary for a coequal department, but such considerations are atten-
uated in situations not involving coequal branches of govern-
ment.-"

The Court's warning that " '[oine must not expect uncom-
mon courage even in legislators' """ also fails to provide an appro-
priate basis for according regional legislators an absolute immun-
ity. Uncommon courage is not to be expected even in administra-
tive officials, but they generally must settle for only a qualified
immunity. Unless legislators, as a group, tend toward exceptional
cowardice, the courage rationale is quite inconsistent with the
general rule of qualified immunity.

If absolute legislative immunity is to be expanded beyond
the scope of its historical antecedents, some additional justifica-
tion should be provided. What that justification might be is not

315. 99 S. Ct. 1171, 1179 (1979) (quoting Tenney v. Brandhove, 341 U.S.
367, 377 (1951) (citation omitted)).

316. This was the issue in Fletcher v. Peck, 10 U.S. 328, 6 Cranch 87
(1809).

317. 99 S. Ct. at 1179 (quoting 341 U.S. at 377).
318. See notes 121-24 supra and accompanying text.
319. 99 S. Ct. at 1179 (quoting 341 U.S. at 377).
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readily apparent. There is no indication that legislators are espe-
cially susceptible to suit as is the case with the participants in
judicial and quasi-judicial processes. Nor does the legislative pro-
cess have the procedural safeguards inherent in judicial and
quasi-judicial processes.

Lake Country Estates should be limited to its facts-if not
overturned. When the case of such inferior legislators as city
council members is-presented, the entire immunity issue should
be reexamined with care. 2

0 Certainly, executive officials who act
in a quasi-legislative capacity such as rulemaking should be re-
quired to justify any claim to absolute immunity in terms consis-
tent with Butz v. Economou.

Even the definition of acting in a legislative capacity should
be constricted. A handful of common-law decisions support the
proposition that inferior legislators are not subject to liability for
their decision to cast a vote,3'1 ' but what about legislative investi-
gations or the use of council meetings as a forum for attacking
citizens' reputations?3 2 This type of conduct is indistinguishable
from executive action that typically is accorded only a qualified
immunity.

C. The Scope of Qualified Immunity

That officials should be protected from liability when they
have acted reasonably and in good faith is self-evident. By defini-
tion, they are without fault. Nor are they necessarily in a better
position than private citizens to distribute losses. But these ob-
servations do not mean that the scope of the qualified-immunity
defense is not subject to criticism.

The entire notion of subjecting officials to liability for unrea-
sonable but good-faith conduct is worth a brief reconsideration.

320. The Court specifically noted that it did not speak to the case of:

inferior legislators. 99 S. Ct. 1171, 1179 n.26 (1979).
321. See note 124 supra.
322. Defamation may not be generally actionable under section 1983, but

if, for example, a state official used his power to punish the exercise of free
speech, the first amendment would be implicated. Cf. Economou v. Butz, 466
F. Supp. 1351 (S.D.N.Y. 1979) (commencement of regulatory proceedings in
alleged retaliation for exercise of first amendment rights). This is the type of
action that Mr. Brandhove pleaded in Tenney v. Brandhove, 341 U.S. 367, 371
(1951).

1979]

HeinOnline  -- 47 Tenn. L. Rev. 113 1979-1980



TENNESSEE LA W RE VIEW

It finds little support in nineteenth century cases involving legal
justification. The notion's modern origins are found in an un-
thinking expansion of a special rule of the law of arrests. A simple
requirement of good faith would provide a fairer basis for saddling
officials with personal liability. This expansion of the qualified-
immunity defense would not conflict unduly with section 1983's
dual objectives of compensation and official accountability.

The section 1983 damage remedy is inadequate in many
cases. Monetary damages are most effective in suits where a
plaintiff can establish the loss of a certain sum of money. The
plaintiff literally is made whole. Most civil rights actions, how-
ever, do not involve this type of injury. Rather, they involve the
invasion of privacy occasioned by an illegal search, the loss of
freedom of speech, the emotional distress of a false arrest or racial
discrimination, the physical pain of a battery, and other non-
monetary injuries. Like Humpty Dumpty, the typical civil rights
plaintiff cannot be made whole. The damage remedy in these
cases comes closer to being a penalty than a simple and direct
compensation for out of pocket expenses. Why should an innocent
official be required to pay money for an injury that cannot be
erased?

In terms of accountability, little is accomplished by inflicting
a quasi-fine upon officials who have acted in good faith. Reten-
tion of the good-faith requirement should suffice to assure that
officials who have abused their office will be accountable in a suit
for damages.

A final consideration was noted by an earlier writer. It is

manifestly unfair for the law to place one in a position the very
significance of which is to require his opinion and accord it
especial deference in the matter in hand, and yet at the same
time to penalize him with personal consequences by reference
to the opinion of another or others in regard to the same mat-
ter.32 3

Considered in vacuo, a portion of the Court's opinion in
Wood v. Strickland lends support to a pure good-faith defense:
"A compensatory award will be appropriate only if the . ..

323. Jennings, Tort Liability of Adminstratiue Officers, 21 MINN. L. REv.
263, 272 (1937) (emphasis in original).

[Vol. 47

HeinOnline  -- 47 Tenn. L. Rev. 114 1979-1980



IMMUNITY UNDER SECTION 1983

[official acted in such a manner] that his action cannot reasona-
bly be characterized as being in good faith. '3 2 Although some
courts appear to have adopted this analysis,325 it clearly conflicts
with the present concept of qualified immunity.12

1

Adoption of a simple defense of good faith would not license
clever malefactors to protest the purity of their hearts while disin-
genuously regretting the emptiness of their heads. To say that an
individual must act in good faith has never meant that the rea-
sonableness of his conduct is beyond consideration.

In an early case involving a naval officer's personal liability
for official but allegedly tortious conduct, Chief Justice Taney
noted that "probable cause or not is of no further importance
than as evidence to be weighed by [the jury] . . . in determining
whether the defendant acted from a sense of duty or from ill-will
to the plaintiff." '

Thus the reasonableness of an official's conduct would be an
important factor in determining good faith.32 This simply is com-
mon sense. A police officer cannot blandly protest his ignorance
of the first'" and fourth amendments;m an administrative official

324. 420 U.S. at 322.
325. Fulton Mkt. Cold Storage Co. v. Cullerton, 582 F.2d 1071, 1080 (7th

Cir. 1978); Phillips v. Puryear, 403 F. Supp. 80, 88 (W.D. Va. 1975).
326. See, for example, Skehan v. Board of Trustees, 538 F.2d 53 (3d Cir.

1976) (en banc), in which a unanimous court held that the defendant could be
subject to liability despite a determination by the trial court that "the constitu-
tional deprivation was technical in nature and not the product of bad faith,"
id. at 61. See note 216 supra.

327. Dinsman v. Wilkes, 53 U.S. 201, 204, 12 How. 390, 402 (1851).
328. Wheeler v. Nesbitt, 65 U.S. (24 How.) 544, 550 (1861). Accord, Stew-

art v. Sonneborn, 98 U.S. 187 (1878). This analysis has been adopted by the
American Law Institute. RESTATEMENT (SECOND) OF ToRTs §§ 526, comment d
at 60, 669 (1977) (malicious prosecution and fraudulent misrepresentation).

329. In Glasson v. City of Louisville, 518 F.2d 899 (6th Cir. 1975), cert.
denied, 423 U.S. 930 (1975), the court held police officers subject to liability Ior
destroying a protestor's sign:

A police officer's stated good faith belief . . . is not dispositive of that
element of the defense . . . (because the] asserted belief that the
destruction of appellant's poster was necessary to presidential security
and to public order was not reasonable. Our examination of the record
also convinces us that the destruction of appellant's poster was not
done in good faith.

518 F.2d 899, 909-10 (6th Cir.), cert. denied, 423 U.S. 930 (1975).
330. See note 256 supra and accompanying text.
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cannot innocently claim that racial discrimination is permissi-
ble. =' Such assertions are beyond reason.

A good-faith standard would not significantly affect the sec-
tion 1983 remedy for the most extreme cases of official miscon-
duct."' A brutal and unconstitutional beating by a police officer
is more likely to be a matter of bad faith than honest but unrea-
sonable error. Likewise, officials who act for an unofficial purpose
still would be subject to liability for their unconstitutional con-
duct.

D. Clearly Established Principles of Constitutional Law

Even if the general requirement of reasonableness is re-
tained, the concept of "clearly established principles of constitu-
tional law" should be reassessed. The courts have unduly empha-
sized this concept. This entire facet of the developing system of
official immunities is flawed by the absence of a meaningful stan-
dard for determining whether an official reasonably should have
known that his conduct was unconstitutional. To be sure, the
easy cases have presented no problems. If the validity of a partic-
ular constitutional principle is unsettled, a layperson cannot rea-
sonably be held to knowledge of the principle. Similarly, some
principles are so widely understood that professed ignorance is
unreasonable per se.

But the concept of reasonable knowledge of the law is intrins-
ically unworkable in many cases. Standards of reasonableness
customarily are established by society-not by legislatures or
courts. The law merely adopts these standards. Factfinders draw
upon extralegal knowledge to determine whether particular con-
duct is reasonable. Even a judge who overturns a jury's determi-
nation that certain conduct is reasonable draws upon what he
knows as a man rather than what he knows as a judge. This

331. See note 257 supra and accompanying text.
332. An early commentator suggested that the section 1983 cause of action

should be limited to flagrant or aggravated misconduct. Shapo, Constitutional
Tort: Monroe v. Pape, and the Frontiers Beyond, 60 Nw. UL. REV. 277, 320-29
(1965). This idea has not been adopted by the courts, Pritchard v. Perry, 508
F.2d 423 (4th Cir. 1975); Joseph v. Rowlen, 402 F.2d 367 (7th Cir. 1968); Cohen
v. Norris, 300 F.2d 24 (9th Cir. 1962). The defense of pure good faith would place
an administratively feasible limitation upon civil rights actions and accomplish
the same objectives as Professor Shapo's proposal.
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system is quite workable when ordinary conduct such as driving
a car or burning leaves is involved. But constitutional law is an
esoteric subject of which laypersons by and large are ignorant.
Accordingly, society has established an exceptionally low stan-
dard of legal knowlege that adds very little to the contours of
official immunity.

Similar problems arise in negligence cases in which the law
requires specialized knowledge or ability from individuals who
undertake specialized work. Suits for medical malpractice are
good examples. In these cases expert witnesses are used to estab-
lish special standards of reasonableness, but this practice, gener-
ally, is not transferable to immunity cases.

Taking the case of a school board member as a model, the
problem immediately arises of determining who is qualified to be
an expert witness. Although there are many constitutional law
experts in this country, they are experts either on the law itself
or on the amount of legal knowledge that reasonably can be ex-
pected of a lawyer. But the school board member's immunity
depends upon the reasonable knowledge of a school board mem-
ber-not of a lawyer.'

Normal procedure in malpractice cases suggests that expert
witnesses in a school board case should be drawn from a pool of
other board members. The medical profession has established
certain minimum standards for its members. Both the defendant
doctor and potential expert witnesses will have gone to college,
attended medical school, and done postgraduate clinical work.
Such standardized training, however, is foreign to the position of
school board member. In most portions of the country, the win-
ning of an election is the only prerequisite to becoming a board
member. This lack of standardized job prerequisites could lead
to some truly ludicrous courtroom confrontations.

Suppose a defendant member of a rural school board calls as
an expert witness a board member from a neighboring district.

333. In Laverne v. Corning, 522 F.2d 1144 (2d Cir. 1975), a law professor
was permitted to testify that " 'there was reasonable ground for belief that the
entries were lawful at the time they took place in 1962.' " Id. at 1150 (quoting
testimony of witness). Such testimony obviously should be allowed when it
favors a defendant. But an individual's status as an expert on the law clearly
does not qualify him as an expert upon the degree of legal knowledge that
reasonably can be expected of a particular official.
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The witness testifies that he has a high school education, has
been a member of the school board for twenty years, and neither
he nor any of his colleagues have any knowledge of constitutional
law. Is this witness qualified to testify whether the defendant
should reasonably have known that his conduct was unconstitu-
tional? If not, who is qualified to testify about the proper stan-
dards of reasonableness?

The courts should not become enmeshed in these problems.
Instead, the issue of an official's reasonable knowledge of' the
law should be viewed as simply one factor pertinent to the gene-
ral reasonableness of an official's conduct. The present emphasis
upon whether an official reasonably should have known that his
conduct violated the Constitution typically has been unproduc-
tive or patently unfair. In most cases, the issue is a strawman.
After charging an official with a duty to know the law, a court
will embark upon a careful analysis to explain why official igno-
rance is reasonable under the facts of a particular case."' In other
cases, where the particular principle of law is clear or settled, the
difficult question of reasonableness is ignored, and officials are
charged with a virtual omniscience.3 '

VI. LIABILITY OF GOVERNMENT EMPLOYERS

No discussion of official immunity is complete without some
mention of the relationship between governmental liability and
the personal liability of individual officers. Governmental liabil-
ity under section 1983 will be considered in greater detail in a
future companion piece to the present article. For the present, a
few salient aspects of the relationship are worth noting. A govern-
ment entity can be subject to liability for the official actions of
its employees either indirectly by way of indemnification or di-
rectly.

A. Indemnification

The indemnification of government officers is an ancient and
accepted practice. When Captains Little and Murray were held
liable " ' for illegally seizing the Flying Fish and the Charming

334. See, e.g., note 225 supra.
335. See, e.g., notes 207-11 supra and accompanying text.
336. See notes 64-66 supra and accompanying text.
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Betsey, they were indemnified by private acts of Congress. 7 This
practice has led some to suggest that fear of personal liability is
a sham issue that is entitled to little consideration in shaping a
system of official immunities. If indemnification were the uni-
form practice, there would be some merit to this suggestion.

But indemnification is not available as a matter of course.,':",

For example, the California Law Revision Commission found the
practice of indemnification to be "haphazard and incomplete.'":"
In some cases, state officials might be disinclined to indemnify
former officials of a different political party. Likewise, a small
and poor rural county could be sorely tempted not to shoulder the
financial burden of a large judgment against one of its officers.

In view of the unevenness of the practice, conjectures regard-
ing indemnification are entitled to little weight in shaping a sys-
tem of official immunities for suits under section 1983. Certainly
the Court has never indicated that indemnity is pertinent to offi-
cial immunity in these actions.

Furthermore, the Supreme Court has stated in strong terms
that section 1983 should not be used to subject a government
employer to liability "solely because it employs a tortfeasor.":'"
To restrict an officer's immunity on the assumption that the fi-
nancial burden of any judgment will be shifted to the officer's
employer would improperly circumvent the statutory purpose.

B. Direct Liability

Until recently, the direct liability of government entities in
civil rights actions was a dead issue. There simply was no liabil-

337. Act of Jan. 17, 1807, ch. IV, 6 Stat. 63; Act of Jan. 31, 1805, ch. Xll,
6 Stat. 56. The possibility of indemnification was recognized in a few early
Supreme Court decisions dealing with the personal liability of public officials.
Cary v. Curtis, 44 U.S. 409, 435-36, 3 How. 236, 263 (1845); Tracy v. Swartwout,
35 U.S. (10 Pet.) 80, 97-98 (1836). The Court, however, did not view indemnifica-
tion as an appropriate basis for expanding officers' liability for official conduct.
Cf. Kendall v. Stokes, 44 U.S. 296, 308 (1845) (McLean, J., dissenting) (arguing
that indemnification justifies personal liability).

338. See Bermann, Integrating Governmental and Officer Tort Liability,
77 COLUM. L. REv. 1175, 1190-94 (1977); Mathes & Jones, Toward a "Scope of
Official Duty" Immunity for Police Officers in Damage Actions, 53 Gzo. L.J.
889, 911-12 (1965).

339. 4 CAL. LAw REvISION COMM'N, supra note 245, at 814.
340. Monell v. Department of Soc. Servs., 436 U.S. 658, 691 (1978)

(emphasis in original).
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ity.Y' But in Monell v. Department of Social Services42 the Court
held that local governing bodies are subject to liability for uncon-
stitutional but official conduct that "implements or executes a
policy statement, ordinance, regulation, or decision officially
adopted and promulgated by that body's officers. ' '

131

An argument can be made that there should be no individual
liability when an officer's government employer is subject to lia-
bility.3" But this argument should be rejected. The fact remains
that the present system of official immunities does not appear to
have crippled state government. Given this state of affairs, an
officer who has acted maliciously or for some unofficial purpose
should be subject to liability for unconstitutional conduct. Liabil-
ity is appropriate for deterrence and for placing financial respon-
sibility for injury directly upon officials who wrongfully have
caused the injury.

In any event, plaintiffs are more likely to sue local govern-
ments than individual officers. As a practical matter, a solvent
government makes a better defendant than an impecunious offi-
cial. To be sure, plaintiffs will join individual officers as a matter
of course, but it stands to reason that plaintiffs will look to the
governmdnt to satisfy any resulting judgment. The only likely
exception would be in cases in which the official conduct was so
egregious as to have warranted punitive damages, but these are
the cases in which personal liability is most desirable.

VII. CONCLUSION

The present system of official immunities applicable in suits
arising under section 1983 is based upon the Supreme Court's
view that an officer who violates the Constitution in bad faith
should be subject to liability. "[A] qualified immunity from
damages liability should be the general rule."3 '5

Although the Court has described section 1983 immunities as
simple extensions of common-law principles, the concept of quali-

341. Monroe v. Pape, 365 U.S. 167 (1961). See Casto, supra note 2, at 196
n.2 (1977).

342. 436 U.S. 658 (1978).
343. d. at 690.
344. See Lake Country Estates, Inc. v. Tahoe Regional Planning Agency,

99 S. Ct. 1171, 1179 n.29 (1979).
345. Butz v. Economou, 438 U.S. 478, 508 (1978).
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fled immunity has been fashioned largely without reference to
specific common-law principles of official immunity or privilege.
The concept of a reasonable knowledge of the law is quite inno-
vative. In actions under section 1983, the old concept of legal
justification, with its emphasis upon the legality of particular
official conduct, is no more. Finally, the more modem concept
of absolute immunity has been relegated to the status of excep-
tion rather than general rule.
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