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ARTICLE
WHY CONGRESS SHOULD REPEAL THE
FEDERAL EMPLOYERS' LIABILITY ACT

OF 1908

THOMAS E. BAKER*

The Federal Employers' Liability Act of1908 establishes a fault-based
system of recovery for railroad employees suffering workplace injuries.
The FELA requires that injured workers show that their injuries are attrib
utable, in whole or in part, to the negligence of officers, agents, or em
ployees of the railroad in order to be compensated.

Professor Baker examines the current system under the FELA and
argues that the societal, industrial, and legal environments that warranted
the FELA's enactment in 1908 do not justify the statute's continued ex
istence today. He argues that the FELAfails when measured against the
contemporary public policy criteria of encouraging safety, assuring just
compensation and rehabilitation, providing administrative efficiency, and
pursuing sound transportation policy. Finally, the author concludes that
the FELA should be repealed and that railway employees' claims should
be subsumed under state workers' compensation statutes.

This Article explains why Congress should repeal the Federal
Employers' Liability Act of 1908 ("FELA"), the liability system
for injured railroad workers.! Whatever else might be said about
the merits of this proposal, the timing appears propitious. In
1988, the Senate subcommittee charged with overseeing Amtrak
entertained the possibility of a three-year experiment to transfer
Amtrak employees' injury claims to the various state workers'
compensation laws.2 In late 1989, a House of Representatives

* Alvin R. Allison Professor of Law, Texas Tech University. B.S., Florida State
University, 1974; J.D., University of Florida, 1977. The author served as Rapporteur
to the Discussion Group on FELA Repeal, which was organized by the Public Com
mittee on the Federal Courts Report. See A Callfor a Long Overdue Reform: Congress
Should Repeal the Federal Employers' Liability Act of 1908, Position Paper of the
Council for Court Excellence prepared by the Discussion Group on FELA Repeal
(September 1991). The support of the Council for Court Excellence for that project is
gratefully acknowledged. See Chris Carmody, Federal Courts Study Committee Issues
Final Report, 74 JUDICATURE 51 (1990) (describing follow-on effort). This Article is an
outgrowth of that service; however, the views expressed here are the author's alone.
Finally, the author thanks Greg German (J.D. 1991) forresearch assistance, once again,
above and beyond the call of duty.

I Pub. L. No. 60-100, 35 Stat. 65 (1908) (codified as amended at 45 U.S.C. §§ 51-60
(1988».

2 See FELA in Relation to Amtrak: Hearing Before the Senate Subcommittee on
Surface Transportation of the Committee on Commerce, Science, and Transportation,
100th Cong., 2d Sess. (1988) [hereinafter Senate Hearing]. Bills were introduced, but
nothing came of them. See, e.g., S. 2320, 100th Cong., 2d Sess., 134 CONGo REc. S4695
(1988).
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subcommittee held the first FELA oversight hearings in fifty
years.3 Bills were introduced in both houses of the 101st Con
gress to repeal the FELA.4 The United States Secretary of
Transportation has called for the repeal of the FELA in a com
prehensive 1990 report on national transportation policy.s It is
likely that the current administration will go forward again this
year with a proposed bill to repeal the FELA.6 It is apparent
that transportation policymakers have focused as of late on the
need to repeal the FELA. My goal is to encourage policymakers
to continue their examination of the existing FELA system in
order to maintain momentum toward reform.

1. BACKGROUND

In order to understand my recommendation in the proper
context, I will provide a brief background of the FELA. I will
then explain the recommendation of the Federal Courts Study
Committee regarding the FELA, which is the point of departure
for this Article. Previous efforts at reforming the FELA are also
instructive.

A. The Federal Employers' Liability Act of19087

The FELA enables railroad employees to recover damages
for any injury incurred in interstate commerce "resulting in

3 Federal Employers' Liability Act: Hearing Before the House of Representatives
Subcommittee on Transportation and Hazardous Materials ofthe Committee on Energy
and Commerce, 101st Congo, 1st Sess. (1989) [hereinafter House Hearing].

4 H.Ro 5853, 101st Congo, 1st Sess., 136 CONGo REC. E3301 (1990) (introduced by
Rep. Robert W. Whittaker, R-Kan.); S. 3214, 101st Cong., 1st Sess., 136 CONGo REC.
S15,558 (1990) (introduced by Sen. Robert Wo Kasten, Jr., R-Wis.).

S U.So DEP'T OF TRANSPo, MOVING AMERICA-NEW DIRECTIONS, NEW OPPORTU
NITIES, A STATEMENT OF NATIONAL TRANSPORTATION POLICY STRATEGIES FOR Ac
TION 70, 120 (1990) [hereinafter NATIONAL TRANSPORTATION POLICY]. See also 136
CONGo REC. S17,296 (daily ed. Oct. 26, 1990) (transmitting a Department of Transpor
tation draft of proposed legislation to repeal the FELA).

6 Council for Court Excellence, Discussion Group: FELA Repeal 87 (May 20, 1991)
(on me with the Harvard Journal on Legislation) [hereinafter Discussion Group] (re
marks of Thomas M. Fiorentino, Counselor for the Department of Transportation). See
also Gary Taylor, Is FELA a Runaway Train?, NAT'L L.J., Apr. 30,1990, at 1,1 (noting
the backing of the Bush administration).

7 Pub. L. No. 60-100, 35 Stat. 65 (1908) (codified as amended at 45 U.S.C. §§ 51-60
(1988». This account is adapted from Report to the Federal Courts Study Committee
of the Subcommittee on the Role of the Federal Courts and Their Relation to the States
375-86 (Mar. 12, 1990), reprinted in 1 FEDERAL COURTS STUDY COMMITfEE, WORKING
PAPERS AND SUBCOMMITfEE REPORTS (1990) [hereinafter SUBCOMMITfEE REPORT].
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whole or in part from the negligence of any of the officers,
agents, or employees of [the railroad], or by reason of any defect
or insufficiency, due to its negligence, in its cars, engines, ap
pliances, machinery, track, roadbed, works, boats, wharves or
other equipment."8 In New York Cent. R.R. v. Winjield,9 the
Supreme Court held that the FELA provides the exclusive rem
edy for railroad employees injured while engaged in interstate
commerce. 10

While it may seem anomalous today that there is a federal
remedy for workplace injuries only for railroad employees, the
FELA has its origins in the unique role of railroads in nine
teenth-century America. The historic importance of the railroad,
both practically and as a romantic institution of American ex
pansion, is well-known. The federal government was deeply
involved in subsidizing the early development of the railroads;
such government involvement was unique to railroads. Between
1850 and 1871, the federal government granted railroad devel
opers 175 million acres of land.11 The railroad industry also
became the first industry subject to direct federal control with
the passage of the Interstate Commerce Act of 1887.12 By the
end of the nineteenth century, however, public attention had
focused on abuses by the railroads, including a perceived in
dustry indifference to the hazards facing railroad workers. The
injury rate among railroad employees in the late nineteenth
century was horrific-the average life expectancy of a switch
man was seven years, and a brakeman's chance of dying from
natural causes was less than one in five. 13 This came to be
considered a national problem. 14

845 U.S.C. § 51 (1988).
9244 U.S. 147 (1917).
10Id. at 149-51.
II ROBERT L. FREY, ENCYCLOPEDIA OF AMEIlICAN BUSINESS HISTORY AND BIOG

RAPHY: RAILROADS IN THE NINETEENTH CENTURY xviii-xxi (1988).
12 Act of Feb. 4, 1887, ch. 104, 24 Stat. 379 (codified as amended at 49 U.S.C.

§§ 10301-10388 (1988».
13 Melvin L. Griffith, The Vindication ofa National Public Policy Under the Federal

Employers' Liability Act, 18 LAW & CONTEMP. PROBS. 160, 162-63 (1953) (citing Third
Annual Report of the Interstate Commerce Commission 85 (1989». "Heavy industrial
expansion combined with volatile economic conditions to create an environment in
which economic progress was favored notwithstanding the human costs. High immigra
tion rates made labor plentiful and cheap. Employee rights of any kind were virtually
unknown." J. Thomas Tidd & Daniel Saphire, The Case for Repeal of the Federal
Employers' Liability Act (Washington Legal Foundation working paper) 4 (1988) (on
file with the Harvard Journal on Legislation).

14 Griffith, supra note 13, at 163.
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Congress responded in 1893 by enacting the Federal Safety
Appliance Act,I5 which required railroad engines and cars to be
equipped with particular safety equipment and safety features.
Nonetheless, this Act did not improve conditions significantly.
Then, in 1906, Congress passed the first version of the FELA.I6
The Supreme Court held this FELA legislation unconstitutional,
however, on the ground that it exceeded Congress' power under
the Commerce Clause of the Constitution. I7 Congress enacted
the present law in 1908, and this time the Supreme Court found
the statute constitutional. Is Before the FELA of 1908, common
law tort principles had made recovery by an injured employee
very difficult. Therefore, the principal policy objectives of the
FELA of 1908 were to ease recovery for injured railroad em
ployees by (1) doing 'away with both the fellow-servant rule and
the doctrine of assumption of risk, and (2) replacing the common
law principle of contributory negligence as a complete defense
with a rule of comparative negligence. 19

If Congress were debating how to provide compensation to
injured railroad workers today, it undoubtedly would create a
workers' compensation program; however, when the FELA was
passed, workers' compensation was still a novel idea of uncer
tain validity. New York had adopted the first American workers'
compensation law in 1910,2° but the New York Court of Appeals
almost immediately struck down the state statute as unconsti
tutional.21 The validity of workers' compensation laws under the

IS Act of Mar. 2, 1893, ch. 196,27 Stat. 531 (codified as amended at 45 U.S.C. §§ 1-
7 (1988».

16 Pub. L. No. 59-219, 34 Stat. 232 (1906).
17 The Employers' Liability Cases, 207 U.S. 463,499 (1908).
18 Pub. L. No. 60-100, 35 Stat. 65 (1908); Second Employers' Liability Cases, 223

U.S. I, 53 (1912). The Court distinguished the FELA of 1908 from the 1906 statute
because the FELA of 1908 "deal[t] only with the liability ofa carrier engaged in interstate
commerce for injuries sustained by its employes [sic] while engaged in stich commerce."
[d. at 51-52 (emphasis added).

19 See Report of the House JUdiciary Committee, reprinted in WILLIAM W. THORN
TON, A TREATISE ON THE FEDERAL EMPLOYERS' LIABILITY AND SAFETY ApPLIANCE
ACTS 557 (3d ed. 1916). Under some circumstances, the carrier is 100% liable if found
to have been negligent to any degree. See Safety Appliances Act, 45 U.S.C. §§ 1-43a
(1988); Boiler Inspection Act, 45 U.S.C. § 23 (1988); Fairport, Painseville & Eastern
R.R. v Meredith, 292 U.S. 589,598 (1934); Green v. River Terminal Ry., 763 F.2d 805,
810 (6th Cir. 1985). See also William P. Murphy, Sidetracking the FELA: The Railroads'
Property Damage Claims, 69 MINN. L. REV. 349 (1985).

20 See RICHARD A. EpSTEIN ET AL., CASES AND MATERIALS ON TORTS 913-17 (4th
ed. 1984). England enacted the first modern workers' compensation law in 1897. [d. at
913.

21 Ives v. South Buffalo Ry., 94 N.E. 431 (1911).
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Constitution was not generally established until 1917.22 Thus, it
is not surprising that Congress did not consider workers' com
pensation a viable legislative option in the tum-of-the-century
debates over the FELA.23

The Supreme Court's early approach to interpreting the
FELA was to rely on traditional concepts of fault and proximate
causation.24 Later Supreme Court interpretations, however, di
luted these concepts.25 In a series of decisions, the statute was
interpreted and reinterpreted into the curiosity it is today-a
kind of fault system that for practical purposes is not based on
fault. The Supreme Court has held that a FELA case must be
allowed to go to the jury on the question of fault if "employer
negligence played any part, even the slightest, in producing the
injury or death for which damages are sought."26 A "scintilla"
of evidence of fault is sufficient basis for a jury verdict.27 In
addition, the Supreme Court has adopted a causation require
ment for the FELA which is much less stringent than the com
mon law tort requirement of proximate cause. A case must be
allowed to go to the jury if the employee can produce "evidence
that any employer negligence caused the harm, or, more pre
cisely, enough to justify a jury's determination that employer
negligence had played any role in producing the harm."28

As for the amount of damages, those "[sJituations in which
employees fail to establish some degree of negligence on the
part of the railroad . . . define the lower end of the FELA

22 New York Cent. R.R. v. White, 243 U.S. 188, 208 (1917).
23 See HENRY J. FRIENDLY, FEDERAL JURISDICTION: A GENERAL VIEW 130 (1973).

Subsequent legislative amendments and judicial interpretations are summarized in Mur
phy, supra note 19, at 355-64.

24 The literature is extensive. For two commentaries, compare Jerry J. Phillips, An
Evaluation of the Federal Employers' Liability Act, 25 SAN DIEGO L. REv. 49, 50-51
(1988) (pro-FELA) with Victor E. Schwartz & Liberty Mahshigian, The Federal Em
ployers' Liability Act, a Bane for Workers, a Bust for Railroads, a Boon for Lawyers,
23 SAN DIEGO L. REv. 1,4-6 (1986) (anti-FELA).

2S See, e.g., Lavender v. Kurn, 327 U.S. 645 (1946) (establishing a more relaxed
standard of proof by enabling juries to rely in part on speculation and conjecture in
finding a defendent liable for negligence in a FELA case).

26 Rogers v. Missouri Pac. R.R., 352 U.S. 500, 506 (1957) (footnote omitted).
27 See Joseph G. Manta, Comment, Federal Employers' Liability Act-Certiorari

Practice-Review ofthe Sufficiency ofEvidence, 6 VILL. L. REV. 549, 559 (1961).
28 Gallick v. Baltimore & Ohio R.R., 372 U.S. 108, 116 (1963). The facts of Gallick

illustrate the extent to which causation has been diluted. The employee had been
working near a stagnant, insect-infested pool of water on railroad property. He was
bitten by an insect; the bite became infected and, tragically, resulted in the amputation
of both of the employee's legs. The employee alleged that the railroad was negligent in
maintaining the pool. The Supreme Court ruled that the jury could base an award on a
determination that the events were foreseeable. [d. at 117. See generally John Scarza
fava, A Safe Place to Work-Actions Under FELA, 17 TRIAL LAW. Q. 62 (1986).
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payment range"29-zero recovery. The upper limit is less deter
minable. Recoverable damages include lost wages, medical ex
penses, estimated future earnings, and payment for pain and
suffering.3o The federal courts defer to the jury and virtually
never set aside a FELA award for excessiveness.31

Although the societal, industrial, and legal environments at
the tum of the century warranted the enactment of the FELA,
the current societal, industrial, and legal environments do not
justify the statute's continued existence. As a result of Supreme
Court interpretation, the FELA has become a most curious fault
system.32 While liability has not truly been based on fault, the
assessment of damages under the FELA has been determined
by reference to traditional tort principles. A contemporary pub
lic policy justification is required for the continued use of such
an anomalous system.

B. The Federal Courts Study Committee33

In 1988, Congress created the Federal Courts Study Commit
tee ("FCSC") as an ad hoc committee within the Judicial Con
ference of the United States, the policy-making organ for the
federal courtS.34 The FCSC was a congressional response "to
mounting public and professional concern with the federal

29 Arnold I. Havens & Anthony A. Anderson, The Federal Employers' Liability Act:
A Compensation System in Urgent Need ofReform, 34 FED. B. NEWS & J. 310, 313
(1987).

30 Id.
31 "[A]bsent an award so excessive or inadequate as to shock the judicial conscience

and to raise an irresistible inference that passion, prejudice, corruption or other improper
cause invaded the trial, the jury's determination of the fact is considered inviolate."
Barnes v. Smith, 305 F.2d 226, 228 (10th Cir. 1962), quoted in Havens & Anderson,
supra note 29, at 313. See also Pierce v. Southern Pac. Transp. Co., 823 F.2d 1366,
1370 (9th Cir. 1987) ("slight" or "minimal" evidence is sufficient to support a jury
determination of fault or causation in a FELA case); Pehowic v. Erie Lackawana R.R.,
430 F.2d 697, 699-700 (3d Cir. 1970) ("zero possibility" offauIt is required for the issue
of employer negligence to be withdrawn from the jury in a FELA case).

32 See generally Marc I. Steinberg, The Federal Employers' Liability Act and Judicial
Activism: Policymaking by the Courts, 12 WILLAMETIE L. REV. 79 (1975).

33 The author served as Associate Reporter to the Subcommittee on Administration,
Management, and Structure of the Federal Courts Study Committee (1989-1990). This
account of the Federal Courts Study Committee is adapted, in part, from Thomas E.
Baker, Shaping a Court System for the '90s, TEX. LAW., May 28, 1990, at 32.

34 Federal Courts Study Act, Pub. L. No. 100-702, § 102, 102 Stat. 4644 (1988). See
generally William K. Slate, Report ofthe Federal Courts Study Committee: An Update,
21 SETON HALL L. REv. 336 (1991); Joseph F. Weis, Jr., The Federal Courts Study
Committee Begins Its Work, ST. MARY'S L.J. 15 (1989); Federal Courts Symposium,
1990 B.Y.U. L. REV. 1; Symposium, The Federal Court Docket: Issues & Solutiotls,
22 CONN. L. REv. 615 (1990).
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courts' congestion, delay, expense, and expansion."35 The fif
teen-person committee (appointed by Chief Justice William H.
Rehnquist) was given the task to examine the current status of
the federal courts in order to develop a long-term plan for the
judicial branch. Congress specifically asked that the FCSC as
sess, among other things, the types of disputes that federal
courts should resolve.36

Membership of the FCSC included academics, lawyers, state
government officials, and representatives of the three branches
of the federal government. The FCSC members were thus
broadly representative of those individuals and entities who
have a compelling interest in the work of the federal courts. The
FCSC first identified possible agenda items by surveying mem
bers of the federal judiciary and by soliciting views from citi
zens' groups, bar organizations, research groups, academics,
civil rights groups, and othersY In March 1990, public outreach
meetings were held in Atlanta, Boston, Chicago, and Pasadena,
California. More than seventy-five witnesses appeared.38

The FCSC organized itself into three thematic subcommittees.
The FELA came under the Subcommittee on the Role of the
Federal Courts and their Relations to the States ("Subcommit
tee").39 After study and debate, the Subcommittee proposed that
the FCSC recommend that the FELA be repealed and that
railroad employees be covered by state workers' compensation
statutes.40 The Subcommittee estimated that repeal of the FELA
would reduce the national docket of the United States District
Courts by two percent and the national docket of the United
States Courts of Appeals by one percent.41 Furthermore, the

35 FEDERAL COURTS STUDY COMMITTEE, REPORT OF THE FEDERAL COURTS STUDY
COMMITTEE 3 (Apr. 2, 1990) [hereinafter STUDY COMMITTEE REPORT].

36 Congress also asked the FCSC to assess the following: alternative methods of
dispute resolution, court structure, court administration, and the problems of intra
circuit and inter-circuit conflicts. Baker, supra note 33, at 32.

37 [d.
38 STUDY COMMITTEE REPORT, supra note 35, at 32.
39 Subcommittee members were: Judge Richard A. Posner, Chairman, United States

Court of Appeals for the Seventh Circuit; Rep. Robert W. Kastenmeier (D-Wis.); Chief
Justice Keith M. Callow, Supreme Court of Washington; President Rex E. Lee, Jr.,
Brigham Young University; Professor Larry Kramer, Reporter, University of Chicago
Law School. SUBCOMMITTEE REPORT, supra note 7; STUDY COMMITTEE REPORT, supra
note 35, at 193, 195-97.

40 SUBCOMMITEE REPORT, supra note 7, at 384-85.
41 These figures were based on 1987 and 1988 data and included the effect of a related

recommendation to repeal the Jones Act, 46 U.S.C. app. § 688(a) (1988), which permits
a seaman injured in the course of his employment to sue under the FELA. SUBCOM
MITTEE REPORT, supra note 7, at 383 n.25. The Subcommittee reported the following:
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Subcommittee study disclosed that FELA cases go to trial and
require a jury disproportionately more often than other civil
cases; therefore, based on 1988 figures, repeal of the FELA
would eliminate 4.6% of all federal civil trials and 7.5% offederal
civil jury trials.42

Anticipating policy debate beyond issues of federal jurisdic
tion, the Subcommittee went on to consider alternatives to the
FELA. Workers' compensation statutes provide the same ad
vantage as the FELA-eliminating the common law doctrines
that made recovery difficult-and go even further by eliminating
altogether the burden of proving that the employer was negli
gent. The Subcommittee also concluded that the state adminis
trative system was faster and less costly than the federal court
remedy.43 Overall, the Subcommittee noted that "the unanimous
verdict of states, unions, and workers in every other field favors
workers' compensation over a traditional judicial remedy."44
The Subcommittee found comparisons of benefits paid under
the FELA and under state workers' compensation systems to
be inconclusive.4s Ultimately, the Subcommittee concluded:
"While there may have been a time when singling railroad em
ployees out for special treatment by the federal government
seemed logical and necessary, that time has passed. We see no
reason to treat railroad employees differently than other
workers. "46

The FCSC received the Subcommittee's FELA recommen
dation and included it among the Tentative Recommendations
for Public Comment in December 1989.41 Five thousand copies

In 1988, there were 2540 FELA cases and 2413 Jones Act cases out of total
district court civil filings of 239,634; in 1987, there were 2436 FELA cases and
2939 Jones Act cases out of total district court civil filings of 238,982. At the
appellate level, in 1988, there were 91 FELA appeals and 241 Jones Act appeals
out of 32,686 total appeals, while in 1987, there were 80 FELA appeals and
245 Jones Act appeals out of 30,798 total appeals.

[d.
42 [d. at 384.
43 [d. at 381.
44 [d.
4S The Subcommittee observed that government studies did not take into account

delay, attorneys' fees, or court costs. The Subcommittee also observed that the studies
only compared cases in which there actually was an award; therefore, "zeroed" plain
tiffs, those who could not prove employer negligence, were left out of the studies. Also,
the studies did not evaluate the effect of FELA payouts on the industry wage scale and
on railroad hiring practices. [d. at 382-83.

46 [d. at 385.
47 Federal Courts Study Committee, Tentative Recommendations for Public Comment

51-54 (Dec. 22, 1989), reprinted in 2 FEDERAL COURTS STUDY COMMITTEE, WORKING
PAPERS AND SUBCOMMITTEE REpORTS (1990).
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of the Recommendations were distributed.48 In January 1990,
public hearings were held in nine cities.49 More than 270 wit
nesses testified at the public hearings and hundreds more sent
in comments.so

More than thirty witnesses responded to the tentative rec
ommendation to repeal the FELA. Basically, four arguments
were made for retaining the FELA status quo:

(1) Railroads remain one of the most hazardous industries,
and the FELA encourages safety;
(2) Overburdened state workers' compensation systems de
liver, after long delays, only a small portion of employees'
true losses;
(3) Eighty-five percent of FELA cases are settled without
the railroad worker hiring a lawyer; and
(4) Abolition of the FELA will not have a substantial effect
on the caseload of the federal courtS.51

Nonetheless, upon further discussion and review, the FCSC
found the arguments to abolish the 1908 statute more persuasive
and recommended that Congress repeal the FELA, over only
one dissenting vote.52 On April 2, 1990, the FCSC Final Report
recommended that Congress repeal the FELA and that "[c]laims
by railway employees should be subsumed under state or federal
workers' compensation systems."53

As was true of the more than 100 other recommendations
from the FCSC, the recommendation to repeal the FELA was
made in light of an overriding concern for the federal courts,
Le., in order to "prevent the system from being overwhelmed
by a rapidly growing and already enormous caseload; and .

48 STUDY COMMITTEE REPORT, supra note 35, at 32.
49 Specifically, the public hearings were held in Dallas, Des Moines, Miami, New

York, Salt Lake City, Seattle, San Diego, Washington, D.C., and Madison, Wisconsin.
[d. at 32-33.

50 [d. at 33; Baker, supra note 33, at 32.
51 Memorandum from Steven G. Gallagher, Counsel, Federal Courts Study Commit

tee, to Committee Members, Staff, and Reporters 5 (Feb. 15, 1990) (on file with the
Harvard Journal on Legislation).

52 Memorandum from William K. Slate II, Director, Federal Courts Study Committee,
to Committee Members 1 (Feb. 21, 1990) (on file with the Harvard Journal on Legis
lation). See infra text accompanying note 78.

53 STUDY COMMITTEE REPORT, supra note 35, at 62. The Report continued:
Were Congress today to establish a program to provide compensation for
injured workers, it would undoubtedly adopt a workers' compensation program
.... We believe that today's state workers' compensation laws are-or a
federal system created by Congress would be-adequate to cover injuries to
railway employees. Such mechanisms have compensated workers in every
other form of interstate transportation.

[d. at 63.
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[to] preserve access to the system for those who most need it."s4
The FCSC determined that the federal court system was over
crowded and threatened by an increased caseload.ss Given the
limitations of the federal court system, the FCSC concluded
that the federal courts should be considered a scarce resource
reserved for cases involving truly federal claims or diverse liti
gants. In September 1990, the Judicial Conference of the United
States unanimously endorsed the FCSC recommendation and
agreed to support the effort to repeal the FELA.S6

An informed student of federal courts would not find the
recommendation to repeal the FELA particularly breathtaking.
The FELA has been a target of past court reformers. In his
classic 1929 study of federal courts, Professor Felix Frank
furter-later a Supreme Court Justice-described this source of
jurisdiction as "prodigal of the Court's time and indifferent to
the Court's significance."s7 In his famed James S. Carpentier

S4 Id. at 4.
55 Id. at 3.
56 JUDICIAL CONFERENCE OF THE UNITED STATES, REPORTS OF THE PROCEEDINGS

OF THE JUDICIAL CONFERENCE OF THE UNITED STATES 82 (1990) [hereinafter JUDICIAL
CONFERENCE]; Letter from L. Ralph Meckham, Director of the Administrative Office
of the United States Courts, to court personnel (Sept. 18, 1990) (on file with the Harvard
Journal on Legislation).

57 FELIX FRANKFURTER & JAMES M. LANDIS, THE BUSINESS OF THE SUPREME COURT
209 (1928) (footnote ommitted). See also Ray Mitchell, Note, Federal Employers' Lia
bility Act: Apostasy ofSufficiency ofEvidence Policy, 42 MISS. L.J. 418 (1971).

As a member of the Supreme Court, Justice Frankfurter was equally disapproving of
the claim of this category of cases for federal jurisdiction:

These observations are especially pertinent to suits under the Federal Em
ployers' Liability Act. The difficulties in these cases derive largely from the
outmoded concept of "negligence" as a working principle for the adjustments
ofinjuries inevitable under the technological circumstances of modern industry.
This cruel and wasteful mode of dealing with industrial injuries has long been
displaced in industry generally by the insurance principle that underlies work
men's compensation laws. For reasons that hardly reflect due regard for the
interests of railroad employees, "negligence" remains the basis of liability for
injuries to them. It is, of course, the duty of courts to enforce the Federal
Employers' Liability Act, however outmoded and unjust in operation it may
be. But so long as negligence rather than workmen's compensation is the basis
of recovery, just so long will suits under the Federal Employers' Liability Act
lead to conflicting opinions about "fault" and "proximate cause." The law
reports are full of unedifying proof of these conflicting views, and that too by
judges who seek conscientiously to perform their duty by neither leaving
everything to a jury nor, on the other hand, turning the Federal Employers'
Liability Act into a workmen's compensation law.

Wilkerson v. McCarthy, 336 U.S. 53, 65-66 (1949) (Frankfurter, J., concurring). See
also Stone v. New York, Chicago & St. Louis R.R., 344 U.S. 407, 410-11 (1953)
(Frankfurter, J., dissenting) (the application of common law principles of negligence is
inappropriate because those injuries addressed by the FELA are inevitable by nature);
Urie v. Thompson, 337 U.S. 163, 196 (1949) (Frankfurter, J., concurring in part) ("the
common law concept of negligence is an antiquated and uncivilized basis for working



HeinOnline -- 29 Harv. J. on Legis. 89 1992

1992] Why Congress Should Repeal FELA 89

Lectures some forty years later, Judge Henry J. Friendly
exhorted:

The most obvious and compelling instance for a change from
a judicial to an administrative remedy is afforded by the
Federal Employers' Liability Act . . . . If there is any good
reason why, in contrast to almost all other workers in the
United States, this particular group should still be put to the
burden of maintaining a court action or have the benefit of
an unlimited recovery, I have not heard of it.58

More recently, Judge Richard A. Posner-a member of the
FCSC-conducted a general review of the federal courts in 1985
and examined the FELA to conclude, "[t]here is no apparent
reason of contemporary significance for the alternative federal
venue. "59 Thus, in several significant reviews of the federal
courts, the FELA stands out as an historical anomaly of
jurisdiction.60

out rights and duties for disabilities and deaths inevitably due to the conduct of modem
industry").

58 FRIENDLY, supra note 23, at 129-30. Judge Friendly went on to observe:
There does not seem even to be any real need that the compensation scheme
for railway workers should be federal; workers in other forms of interstate
transportation, such as bus lines, truckers, and airlines, have been handled
quite satisfactorily under the workmen's compensation law of the states. How
ever, with the political difficulties such as they are, a federal railway worker's
compensation act might be more acceptable, as well as furnish a model for the
upgrading of outmoded state statutes.

/d. at 131 (footnote omitted).
59 RICHARD A. POSNER, THE FEDERAL COURTs-CRISIS AND REFORM 184 (1985).

Judge Posner's point is that there is little apparent reason to federalize this area of the
law and no reason to allow these cases into federal court. His full comment reads:

Although the area of labor relations is a good example of the general point that
federal court jurisdiction sometimes is warranted in order to deal with a prob
lem of interstate spillovers, the same cannot be said for federal jurisdiction to
enforce the Federal Employers Liability Act, a tort statute for railroad workers
that explicitly allows suits to be brought in either state or federal court. There
is no apparent reason of contemporary significance for the alternative federal
venue. The statute is pro-worker, if it is anything (since wages are not regulated,
workers may in effect give back in wages what they gain in accident benefits
from FELA). And whatever may have been true when the railroads were the
most powerful industry in America, no one believes that state courts today are
biased in favor of railroads in deciding tort suits against them. Putting aside
the even more fundamental question of why accidents to railroad workers
should be governed by federal law but accidents to travelers at railroad cross
ings by state law-a question of substantive law reform-I can think of no
reason why state courts cannot be trusted to enforce the FELA. Concern with
prejudice against railroads cannot explain the alternative federal venue, since
a railroad is not permitted to remove to federal court a FELA case filed in
state court.

/d. (footnote omitted).
60 See also, e.g., Susan N. Herman, Beyond Parity: Section /983 and the State Courts,

54 BROOK. L. REV. 1057, 1106-07 (1989) (noting that "federalized" FELA litigation in
state courts may be applied to the detriment of plaintiffs); Daniel J. Meador, Federal
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C. Previous Efforts at Reform61

Efforts were made to replace the FELA with a no-fault com
pensation system soon after its enactment. Only two years after
enacting the FELA, Congress established the Employers' Lia
bility and Workmen's Compensation Commission, commonly
named after its chairman, Senator George Sutherland (R
Utah).62 The Sutherland Commission found the FELA inade
quate when compared to the then-evolving workers' compen
sation systems and recommended that Congress repeal the
FELA and "put[] in the place of it a law based not upon fault
but upon the fact of injury resulting from accident in the course
of the employment."63 The Commission "recommended a bill to
provide compensation in the form of annual payments as an
exclusive remedy for injured employees of railroads engaged in
interstate commerce."64 President Taft endorsed this proposal,
noting the "great injustice" of the FELA.65 Different versions

90

Law in State Supreme Courts, 3 CONST. COMMENTARY 347, 356 (1986) (determining
that FELA cases should be heard exclusively in state courts); Louis H. Pollak, Amici
Curiae, 56 U. CHI. L. REV. 811, 823 (1989) (reviewing PAUL M. BATOR ET AL., HART
AND WECHSLER'S THE FEDERAL COURTS AND THE FEDERAL SYSTEM (3d ed. 1988»
(citing Chief Justice Rehnquist as in favor of "confining FELA ... cases to the state
courts").

61 This discussion of the post-legislative history relies on two previous summaries.
Havens & Anderson, supra note 29, at 310-11; Schwartz & Mahshigian, supra note 24,
at 11-13.

62 Havens & Anderson, supra note 29, at 310-11 (citing Act of June 25, 1910, Pub.
Res. No. 45, 36 Stat. 884 (1910». Schwartz & Mahshigian, supra note 24, at 11. See
also Clarence A. Miller, The Quest for a Federal Workmen's Compensation Lall' for
Railroad Employees, 18 LAW & CONTEMP. PROBS. 188, 190-91 (1953).

63 REPORT OF COMMISSION TO INVESTIGATE THE MATTER OF EMPLOYEES' LIABILITY
AND WORKMEN'S COMPENSATION, S. Doc. No. 338, 62d Cong., 2d Sess. 15 (1912),
cited in Havens & Anderson, supra note 29, at 311. The Commission was:

unanimously of the opinion that the existing system of employers' liability
based upon negligence, with the defenses ofassumption of risk, fellow-servants
fault, and contributory negligence, no longer met the requirements of modern
industrial conditions; ... and in operation resulted in waste, deplorable antag
onism between employer and employee in giving to a few injured employees
large and sometimes extravagant damages, while leaving the great majority to
bear the entire burden without any recompense whatever.

Id. at 12, cited in Havens & Anderson, supra note 29, at 311.
64 Schwartz & Mahshigian, supra note 24, at 11-12.
6S Havens & Anderson, supra note 29, at 311; Schwartz & Mahshigian, supra note

24, at 12. President Taft elaborated on themes that remain relevant today:
The great injustice of the present system, by which recoveries of verdicts of
any size do not result in actual benefit to the injured person because of the
heavy expense of the litigation and the fees charged by the counsel for the
plaintiff, will disappear under this new law, by which the fees of the counsel
are limited to a very reasonable amount. The cases will be disposed of most
expeditiously under this system, and the money will be distributed for the
support of the injured person over a number of years, so as to make its benefit
greater and more secure.

48 CONGo REC. 2228 (1912) (President Taft's transmittal message) cited in Havens &
Anderson, supra note 29, at 311. See infra text accompanying notes 129-148.
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of the proposal passed the House and the Senate; the proposal
then expired in conference committee-apparently the victim of
union factions that could not agree.66

The current debate over the FELA in many ways seems to
be an echo of earlier debates. In 1922, the American Federation
of Labor ("A.F.L.") created a committee to conduct a study of
workers' compensation laws generally and inconsistencies be
tween state and federal laws particularly.67 The A.F.L. commit
tee recommended repealing the FELA and replacing it with a
no-fault federal statute patterned on state workers' compensa
tion statutes.68 Again bills were introduced in Congress, but
again they died in committee.69 In 1928, a committee created by
the Brotherhood of Locomotive Firemen and Enginemen criti
cized the FELA because the fault-based statute often resulted
in a low recovery or no recovery for injured workers.7° In the
1930s, Senator Robert Wagner (D-N.Y.) became a persistent
congressional champion for reform, but his efforts came to no
avail because of the opposition of unions and of the FELA bar
to reform.71 Wagner's persistent efforts, however, resulted in
the 1939 amendments which made recovery under the FELA
more likely, although the fault feature of the statute was formally
preserved.72 These amendments represent the last occasion for
earnest congressional consideration of the FELA until the pres
ent round of inquiry.73 In the years since, there have been epi
sodic calls for reform from the American Bar Association74 and

66 Havens & Anderson, supra note 29, at 311,315 nn.23, 24 (citing H.R. REP. No.
1441, 62d Cong., 2d Sess. (1913); S. REP. No. 553, 62d Congo 1st Sess. (1912». In the
opinion of Secretary of Labor W.N. Doak, "the bill failed to become law because of
the opposition of the Sutherland Railroad Trainmen to the bill." [d. at 311. See also
Schwartz & Mahshigian, supra note 24, at 12 (citing Miller, supra note 62, at 191).

fi1 Miller, supra note 62, at 194.
6S [d. at 195. See also Havens & Anderson, supra note 29, at 311; Schwartz &

Mahshigian, supra note 24, at 12.
69 Schwartz & Mahshigian, supra note 24, at 12 (citing Miller, supra note 62, at 198

204).
70 Havens & Anderson, supra note 29, at 311, 316 n.29 (citing Cornelius Cochrane,

RaillVay Employees' Accident Compensation, 18 AM. LAB. LEGIS. REV. 341, 342 (1928».
71 Havens & Anderson, supra note 29, at 311,316 n.30 (citing S. 3630, 73d Cong., 2d

Sess., 78 CONGo REC. 8982 (1934); S. 1320, 73d Cong., 1st Sess., 77 CONGo REC. 1624
(1933); S. 4927, 72d Cong., 1st Sess., 75 CONGo REC. 13,760 (1932»; Miller, supra note
62, at 198-203.

72 Havens & Anderson, supra note 29, at 311.
73 See supra notes 2-6 and accompanying text.
74 Schwartz & Mahshigian, supra note 24, at 12. In 1949, the ABA House ofDelegates

adopted a resolution proposing that the FELA should not apply to workers who suffered
an injury in a state that had a workers' compensation statute applicable to the injury.
Proceedings of the House ofDelegates, St. Louis, Missouri, September 5-9, 1949, 74
A.B.A. ANN. REP. 101, 108-09 (1949). A similar resolution was passed in 1964. Pro
ceedings of the House ofDelegates at the 1964 Annual Meeting, 89 A.B.A. ANN. REP.
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sharp criticism of the FELA from members of the Supreme
Court.75 Even labor unions themselves have disagreed about the
relative advantages of the FELA over no-fault alternatives.76 In
addition, federal judges, who in effect administer the system,
have consistently expressed their discontent with the FELA.77

Substantive criticisms of the FELA have not changed much
over the years, except to become more acute. What is encour
aging about the current policy environment is that there are
signs that efforts to reform the FELA may be gathering
momentum.

II. PUBLIC POLICY ANALYSIS

In this Article, I have made every effort to allay the concerns
of FCSC member Congressman Kastenmeier (D-Wis.), whose
solitary dissent on the FELA recommendations described them
as "substantive" and beyond the expertise of the FCSC.78 I agree
with his position that the debate over the FELA is not limited
to matters of federal court jurisdiction. The inquiry must be
broader. A public policy analysis of this issue reveals criteria
for a sound compensation system. I will summarize these cri
teria and explain how and why the FELA is found so obviously
wanting. The question then becomes what should replace the
FELA, and my answer is that the presumed replacement is the
workers' compensation system already in place in each state.
Recognizing certain political realities, however, I will identify
alternatives to my preference.

A. Public Policy Criteria

In its 1972 Report to the President and Congress, the National
Commission on State Workmen's Compensation Laws identified
five major policy objectives for a sound compensation program:

365, 386 (1964). The silence since is ambiguous; "one can only speculate what position
the ABA would take today." Schwartz & Mahshigian, supra note 24, at 14.

7S Schwartz & Mahshigian, supra note 24, at 12-14. E.g., Wilkerson v. McCarthy,
336 U.S. 53, 76 (1949) (Jackson, J., dissenting); Bailey v. Central Vt. Ry., 319 U.S.
350,354 (1943); Tiller v. Atlantic Coast Line R.R., 318 U.S. 54, 71 (1943) (Frankfurter,
J., concurring). See also supra note 57.

76 Schwartz & Mahshigian, supra note 24, at 14 n.72 (citing instances ofdisagreement).
77 [d. at 14. See supra notes 57-59. For a recent example, see Reed v. Philadelphia,

Bethlehem & New England R.R. Co., 939 F.2d 128, 132 (3d Cir. 1991).
78 STUDY COMMITTEE REPORT, supra note 35, at 63-64 (Rep. Robert W. Kastenmeier,

dissenting).
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(1) Encouragement of safety: Economic incentives in the pro
gram should reduce the number of work-related injuries and
diseases.
(2) Broad coverage of employees and of work-related injuries
and diseases: Protection should be extended to as many workers
as feasible, and all work-related injuries and diseases should be
covered.
(3) Substantial protection against interruption of income: A high
proportion of a disabled worker's lost earnings should be re
placed by workmen's compensation benefits.
(4) Provision of sufficient medical care and rehabilitation ser
vices: The injured worker's physical condition and earning ca
pacity should be restored promptly.
(5) An effective system for delivery of the benefits and services:
The basic objectives should be met comprehensively and
efficiently.79

The objective of encouragement of safety will be discussed
first. The next three objectives, all related to compensation and
rehabilitation, will be grouped together. The objective of admin
istrative efficiency will be discussed third. Finally, the implica
tions of FELA reform for the United States' transportation
policy are sufficiently important and distinct to merit consider
ation in addition to the other listed objectives.

1. Safety

The first priority of public policy in our country's transpor
tation system must be the encouragement of safety. There must
be economic incentives in the employees' compensation pro
gram to reduce the number ofwork-related injuries and diseases.
Defenders of the FELA argue that its repeal would result in a
less safe workplace for railroad employees because the prospect
of FELA claims provides an economic incentive for railroads
to operate safely.80 Even IT I were to accept the premise that
the primary incentive for railroads to prevent injuries is to pre
vent injury claims, the same economic incentive would exist

79 1 NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION LAWS, THE
REPORT OF THE NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION LAWS
15 (July 1972) [hereinafter NATIONAL COMMISSION] (The objectives have been re
ordered here to give priority to safety.).

eo See, e.g., Phillips, supra note 24, at 51-55; Griffith, supra note 13, at 161, 183-87.
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under a no-fault workers' compensation system, provided that
total damage awards remained the same after the repeal of the
FELA. Indeed, various other hazardous industries have expe
rienced improvements in safety records without the FELA sys
tem. Furthermore, it is difficult, if not impossible, to measure
the general efficacy of the FELA as a safety measure for two
reasons. First, because the statute dates back to 1908, there is
nothing else in modern railroading history with which to com
pare the FELA. Second, and more importantly, workplace
safety is the result of multiple factors over time. For example,
standardization of equipment is generally given credit for sig
nificant improvements in the railroads' safety record, even by
defenders of the FELA.81

The safety impact of the FELA, as opposed to traditional
workers' compensation systems, is even more difficult to deter
mine for non-employees. Even if one assumes that the FELA
creates a measurable safety incentive for the railroad as to
employees, speculation about the spill-over effect for the safety
of third parties is questionable.82 One reason for this is that
employees and non-employees, for the most part, are injured in
different types of accidents. In 1987, almost two-thirds of the
non-employees injured were injured at grade-crossing incidents;
however, grade-crossing incidents accounted for less than one
percent of employee injuries.83 The FELA creates no additional
incentive for the considerable railroad expenditures to minimize
hazards at grade crossings even though, typically, fault lies with
the motor vehicle operator.84 The financial liability due to suits
by injured passengers would remain under state workers' com
pensation programs and, to the extent this financial liability
provides an economic incentive toward safety, repeal of the
FELA would make no difference.85

The choice between the FELA and a workers' compensation
system is of similar low consequence from the perspective of
the shipper whose concern is for the safety of the lading being

81 See Safety Appliance Acts, 45 U.S.C. §§ 1-43a (1988); Arnold B. Elkind, Should
the Federal Employers' Liability Act Be Abolished?, 17 FORUM 415, 418 (1981).

82 Daniel Saphire, FELA and Rail Safety: A Response to Babcock and Oldfather The
Role of the Federal Employers' Liability Act in Railroad Safety, 19 TRANSP. L.J. 401,
408-09 (1991).

83 Id. at 408 n.37 (citing Federal Railroad Administration, Accident/Incident Bulletin,
Calendar Year 1987, 24 (Table 13 (1988»).

84 Senate Hearing, supra note 2, at 49 (statement of William H. Dempsey, President,
Association of American Railroads).

as Saphire, supra note 82, at 408.
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shipped. Having to respond in damages for breach of contract
or for negligence is a profound economic incentive for railroads
to exercise due care with goods and cargo. Furthermore, surface
transportation is a highly competitive industry. If safety were
not a railroad priority and if rail transportation were not de
pendable and reliable, the freight railroads would simply go out
ofbusiness.86 Indeed, many of the shippers who have addressed
the issue seem to favor repeal of the FELA because repeal
would reduce shipping rates, which currently include excessive
FELA administrative costs being passed on by the railroads.87

Repeal of the FELA, in any event, would not set aside the
humanitarian instincts that I believe railroad executives possess,
notwithstanding the rhetoric of labor/management relations. In
addition, obvious economic incentives toward safety would con
tinue in any replacement compensation system. As has been
mentioned, under workers' compensation there would be an
economic incentive to prevent claims, but the economic con
sequences of an accident go beyond such direct costs. Other
economic consequences for the employer include the following:
the loss of the availability of the injured employee; the disrup
tion of operations; the loss of good will with employees; the
expense of investigation; the administrative expense of settling
claims; and the diminution of business good will with passen
gers, shippers, and the public. An unsafe railroad would be an
unprofitable railroad and, eventually, a failed railroad. These
economic factors, along with contemporary attitudes toward
safety in the workplace, are more than sufficient to prevent a
return to the abuse of employees that characterized the turn-of
the-century industrial revolution and gave rise to the FELA.

Essentially, the FELA is a compensation statute; it is only
indirectly a safety statute. To the extent that the FELA indi
rectly provides safety incentives, by definition the incentives
are limited to the workplace. Furthermore, simple logic confirms
that a no-fault system would bolster these incentives. Under the
FELA, the employer is liable for the negligence of its officers
and agents. There is no liability for employee injuries caused by
the injured employee's negligence or misjudgment. Under a no
fault system, the employer is absolutely liable for any injury.

B6 [d. at 49 (statement of William H. Dempsey).
87 See House Hearing, supra note 3, at 90 (statement of William D. Shaw, Former

General Transportation Manager, Bethlehem Steel Corporation); id. at 216 (statement
of Reva Wilson Spry, Operations Assistant, ANR Coal Company).
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Such a no-fault system provides a more complete incentive for
the employer to train and to supervise employees and to instill
safety consciousness. The broad consensus is that no-fault com
pensation systems create better safety incentives, evidenced by
the fact that out of all the industrial groupings in this country
only the railroad industry has a fault-based system.88

It is difficult, if not impossible, to demonstrate a general
statistical relationship between a workers' compensation system
and safety "because there are so many variable factors that
influence accident rates. "89 As for the FELA, the General Ac
counting Office has "not seen through [its] own study or through
any other work [it has] going on that there is a direct link
between the type of compensation system involved and rail
safety."90

Factors beyond the FELA-such as labor relations, shipper
concerns, deregulation, and societal constraints-most certainly
serve to reinforce a management safety objective. What statis
tics we do have suggest that the railroad industry is safe relative
to other heavy industries.91 Department of Labor Statistics for
1988, the latest year available at this writing, showed railroads
had a lower injury/illness rate (6.9 per 100 workers) than that of
all private U.S. industries combined (8.6 per 100 workers) and
ranked 75th in safety among 245 industrial groups.92 Railroad
safety ranked roughly in the middle of various transport modes;
trucking had roughly twice the injury/illness rate (13.9 per 100
workers) of railroads.93

Some have attributed the marked improvement over the past
decade in the railroad industry's safety record to a combination
of general deregulation, primarily the Staggers Act which en
abled railroads to make overdue capital improvements,94 and a
greater priority given to regulation of safety by the Congress

88 House Hearing, supra note 3, at 241 (testimony of Gilbert E. Carmichael, Admin
istrator, Federal Railroad Administration).

89 NATIONAL COMMISSION, supra note 79, at 96-98.
90 Senate Hearing, supra note 2, at 14-15 (testimony of Neal P. Curtin, Deputy

Director, Resources, Community, and Economic Development Division, General Ac
counting Office).

91 See Railroad Alliance for Improved Liability Systems, The True Story About
Railroad Safety 4 (1990) (providing data from the Bureau of Labor Statistics, U.S.
Department of Labor, Occupational Injuries and Illnesses in the U.S. by Industry, 1988,
Table i at 7-21 (1990» (on file with the Harvard Journal oh Legislation).

92 Id. at 1-2.
93 Id. at 6.
94 Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (codified as amended

iIi scattered sections of 45 & 49 U.S.C.). See infra text accompanying notes 176-182.
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and the Federal Railroad Administration ("FRA").95 The FRA
has broad authority to promulgate and enforce safety regulations
that cover all aspects of rail operations.96 The agency has more
than 300 inspectors who can levy fines as high as $20,000; in
1987, more than $7 million in civil penalties were assessed.97

The FRA would continue these enforcement efforts after repeal
of the FELA. In addition, the federal emphasis on safety could
be heightened by the simple legislative expedients of allocating
more resources to the FRA and continuing congressional
oversight.

Because the FELA is based on fault, it actually can undermine
efforts to create a safer work environment. Assuring workplace
safety is a cooperative undertaking of labor and management.98

The FELA, in effect, encourages management and labor to place
the blame on each other, thus truncating the investigation of a
specific accident and inhibiting broader safety programs. A book
informing railroad employees of their rights under the FELA
may be the best evidence of this attitude in investigating specific
accidents.99 The book recommends that when filling out the
Personal Injury Report, rather than fully answer the question
"[w]hat could have been done to prevent this accident," em
ployees should respond only that "[t]he full extent of the car
rier's negligence is unknown at this time."lOo The book suggests
that employees "[a]lways take ... time and stop to think before
... answer[ing]" questions about accidents. lol Employees are
entreated to "say as little as possible."lo2 Under a no-fault sys-

95 Senate Hearing, supra note 2, at 32-33 (answers of John H. Riley, Administrator,
Federal Railroad Administration).

96 49 U.S.C. § 103 (1988).
97 Senate Hearing, supra note 2, at 33 (answers of John H. Riley); Railroad Safety

Appliance Standards, 49 C.F.R. § 231.0 (1990).
98 See generally National Railroad Passenger Corporation 1989 Legislative Report

(Feb. 15, 1989), reprinted in Amtrak Reauthorization: Hearing Before the House of
Representatives Subcommittee on Transportation and Hazardous Materials ofthe Com
mittee on Ellergy and Commerce.• IOlst Cong., 1st Sess. 54-55 (1989) [hereinafter
Legislative Report].

99 Saphire, supra note 82, at 412.
100 JOHN H. BLOUNT & J. EDWARD DVORAK III, JUSTICE FOR THE INJURED RAILROAD

WORKER (AND How TO ACHIEVE IT) 3 (1987). See Senate Hearing, supra note 2, at 86
(biographies of authors).

101 BLOUNT & DVORAK, supra note 100, at 3.
102 [d. The full advice given in the book for this question is as follows:

Q. Describe how the accident happened. If you answer this question inac
curately, the carrier can reduce the value of a possible claim. It is a very tricky
question. Always take your time and stop to think before you answer this olle.
Remember, you are not a doctor, so you do not know how badly you are
injured; you are not a lawyer, therefore you do not know, according to the
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tern, employees would have no reason to withhold information
because the circumstances of the accident would not affect the
employee's right to compensation.

For another account of how the fault basis of the FELA
inhibits safety programs, one may consider Amtrak's 1989 Leg
islative Report. 103 Amtrak established Employee Safety Com
mittees, comprised jointly of labor and management, in order
to assess work areas and to assure compliance with safety reg
ulations, to investigate accidents and injuries, and to seek ways
to avoid accidents. Separate investigation committees were cre
ated to analyze and report on every job-related accident. 104 The
Report was critical of the inhibiting influence of the FELA:

Despite the great potential for these committees to bring
management and labor together to improve workplace
safety, their goal is undermined from the start. The members
cannot work together with complete honesty when the de
termination of the cause of an accident may also determine
whether and to what extent an injured employee will receive
any compensation benefits. In such an investigation, a com
mittee member who represents management may be inclined
to place blame with the employee; at the same time, a union
employee may be inclined to place blame on the corporation,
since a finding of fault on the part of the corporation is a
prerequisite for FELA compensation and a finding of em
ployee fault could bar any recovery. Consequently, the ob-

law, whether the carrier would have been able to prevent the accident; you
are hurt and shaken up and you are not qualified to perform an in-depth
government-qualified test of equipment, machinery, tools or premises. There
fore, in describing how the accident happened, remember all the IInknowns in
the above examples and use that tone in answering "how" the accident hap
pened. Say as little as possible.

Why keep it brief? An injured person often has reduced the value of a
possible claim by answering a general question about the accident before
knowing the full extent of his injury. For instance, the railroad may later point
out that while you originally said you hurt your neck now you are claiming to
have a lower back injury.

If your injuries are so traumatic that you are unable to fill out an injury
report at the time of the accident, do it when yOIl are able. Carrier officials
are often willing to assist an injured person in filling Ollt an accident report.
Beware. Carrier officials in their supervisory capacity may inadvertently tend
to slant the report in favor of the railroad. Always fill out your own personal
injury report!

A personal injury report may be the most important document you ever fill
out. Take it seriously, no matter how slight the injury seems at the time you
fill out the form. Many serious physical problems appear minor at first and
may not even show up on x-rays until over a year later. Study the sample
personal injury form in this book to help you answer the questions.

[d. at 3,5.
103 Legislative Report, supra note 98, at 55-56.
104 [d. at 55.
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jective of these committees and the most important task for
Amtrak following any injury-to learn from past accidents
in order to prevent future ones-is as a practical matter made
far more difficult. The FELA causes this strangulation of
our safety improvement efforts and thus constitutes bad pub
lic policy. lOS

Railway safety is a public policy priority. Repealing the
FELA, however, is not likely to reduce the safety incentive in
the industry. More importantly, there are persuasive arguments
that substituting a no-fault system would improve safety incen
tives. Certainly, the safety incentives which are independent of
the FELA would survive its repeal. There is a conceded danger
in railway work, but the industry danger to employees is no
where near the horrific levels that justified the 1908 statute. In
1907, the year before the FELA was enacted, one estimate
reported that there were nearly 12,000 fatalities among the more
than one million railroad employees;106 in 1989, forty-nine lives
were lost on duty among a workforce of about one-quarter
million. 107 The obvious public policy conclusion is that there is
less need for the FELA today and, in fact, that the fault basis
of the current law actually interferes with the goal of encour
aging safety.

2. Compensation and Rehabilitation

Grouped together here are the policy goals of broad coverage
of employees' work-related injuries and diseases, substantial
protection against interruption of income, and provision of suf-

105 [d. at 55-56. Likewise, the FELA may inhibit the railroad from making necessary
safety corrections out of a concern that the correction or change will be used as some
evidence of negligence or responsibility in FELA litigation. Discussion Group, supra
note 6, at 35. Of course, the "subsequent repair rule" generally prohibits admission of
evidence of subsequent repairs to show negligence. See FED. R. EVID. 407. This rule
applies in FELA cases. E.g., Albrecht v. Baltimore & Ohio R.R., 808 F.2d 329, 332
(4th Cir. 1986).

106 Schwartz & Mahshigian, supra note 24, at 3. This figure is disputed by the railroad
industry. See Letter from Railroad Alliance for Improved Liability Systems to William
K. Slate, II (Aug. 23, 1991) (citing Interstate Commerce Commission, Statistics on
Railways in U.S. from 1908, 99 (1909» (on file with the Harvard Journal on Legislation)
(setting the figure for employee fatalities in 1907 at just over 4500).

107 Table of Statistics provided by the Association of American Railroads (citing
Association of American Railroads, Annual Claims and Litigation Reports and U.S.
Department of Transportation, Federal Railroad Administration AccidentlIncident Bul
letin) (on file with the Harvard Journal on Legislation) [hereinafter Association of
American Railroads FELA Statistics].
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ficient medical care and rehabilitation. lOS A sound compensation
system should be designed to provide prompt, fair, and certain
compensation and to encourage a speedy return to work. It
should compensate all work-related injuries and diseases on a
no-fault basis. Benefits should be based on the employee's ac
tual wage loss resulting from the injury and any subsequent
disability. Wage replacement rates should be high enough to
maintain the worker and his or her family at a reasonable stan
dard of living but should not be so high as to create a disincen
tive to return to work. Benefits should include medical payments
and necessary rehabilitation. Dependents should be entitled to
reasonable survivors' benefits when the injury is fatal.

The fault basis of the FELA interferes greatly with the goals
of compensation and rehabilitation because the statute denies
full recovery to an injured employee unless and until he or she
can prove that the injury resulted from the company's negli
gence. As a result, some injured employees and their families
receive nothing and must depend on personal resources and
public assistance. Recoveries are made more unpredictable by
the apportionment of fault and the resulting reduction in damage
awards based on the degree to which the employee was at fault.
Rehabilitation often becomes a secondary consideration. The
FELA system is characterized by irreconcilable, even irrational,
outcomes for employee and employer alike.

Awards under the FELA are inequitable in terms of who
receives an award and how much is awarded. Between 1979 and
1987, somewhere between nineteen and thirty-three percent of
FELA cases that went to trial ended with a defense verdict
where the employee took nothing. 109 A sample survey of FELA
cases involving claims of $500,000 or more that went to trial
from 1984 through 1987 revealed that slightly more than one out
of five employees, many of them seriously injured, left the
courtroom with nothing. 110 Additionally, a significant number of

108 See NATIONAL COMMISSION, supra note 79 and accompanying text. See also
Eugene W. Herde, FELA-Should It Be Abolished?, 17 FORUM 407, 408-09 (1981)
(discussion focused on the FELA).

109 Senate Hearing, supra note 2, at 30 (testimony of John H. Riley).
1I0Id. at 23. See also Letter from Daniel Saphire to William K. Slate II, at 2 (June

20, 1991) (on file with the Harvard Journal on Legislation) (analyzing study of Associ
ation of American Railroads); Elkind, supra note 81, at 419 ("The experience is that of
the serious cases at least 90% are settled, and very often the fact of a trial to completion
is brought about not by a difference in the valuation of the case but a dispute between
the defendants as to whether or not an indemnity agreement or a sidetrack argument is
applicable.").
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employees who take their cases to trial end up with a small
verdict, often substantially less than was offered by the railroad
in settlement. II1 Indeed, in 1973, the National Commission on
State Workmen's Compensation Laws concluded overall that
FELA "awards won are, in large proportion, rather low com
pared to the moderate benefits usual under workmen's
compensation."112

Besides the unacceptable "zero" outcomes, the amount that
an injured railroad worker recovers is highly unpredictable. 113

Again, because of the fault basis and the apportionment of
damages based on the employee's negligence, two employees
with similar work-related injuries can receive dramatically dis
parate recoveries. The literature is full of such "believe-it-or
not" grim comparisons. 114

An effective compensation system should process claims
quickly and should guarantee injured employees immediate ben
efits to meet day-to-day financial responsibilities. The FELA
does not ensure prompt payment because the existing federal
law forces the employee and employer to argue about who was
at fault or the extent to which each side was at fault. The result
is lengthy investigations, protracted settlement negotiations, and
often extensive trial proceedings followed by successive levels
of appeal. Under the FELA, unlike workers' compensation, the
employee is assured compensation only when the process is
completed. It is not unusual for FELA claims to take more than
a year (on average 66 weeks) from injury to settlement, com
pared to a matter of months for processing a claim in the work
ers' compensation administrative system. 115 According to a

III House Hearing, supra note 3, at 49 (testimony of William H. Dempsey). In prac
tice, the railroad usually pays medical expenses under an insurance policy and many
railroads have wage continuation programs. See Schwartz & Mahshigian, supra note
24, at 7. See also 45 U.S.C. §§ 351-367 (1988) (providing sick benefits for illness and
injury).

112 NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION LAWS, COMPEN
DIUM ON WORKMEN'S COMPENSATION 52 (1973) [hereinafter COMPENDIUM].

113 Schwartz & Mahshigian, supra note 24, at 7-9.
114 See, e.g., Havens & Anderson, supra note 29, at 313; Tidd & Saphire, supra note

13, at 13-14. "It is true that a few railroad employees are better off under FELA, in
the sense that they will receive compensation awards far out of proportion to the extent
of their injuries and greater than they would have under a workers' compensation
system." [d. at 17.

liS Senate Hearing, supra note 2, at 14, 18, 22 (statement of Neal P. Curtin). With
the statistical inevitability of growing federal court backlogs, these delays can soon be
expected to lengthen considerably. Indeed, some predictions are that the growth in the
criminal docket will result in an indefinite moratorium on all civil cases in some districts.
See Baker, supra note 33, at 32. Furthermore, the "mix" of cases in the district courts
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study of two states, even settled FELA claims took, on average,
ten months and fourteen months respectively to negotiate. Yet,
under those same two states' workers' compensation systems,
the injured employees would have begun to receive benefits
within thirty days of their injuries. 116 For a wage earner without
a steady paycheck, facing mortgage payments and other family
living expenses, the delay in delivery of compensation under
the FELA can make a drastic difference.

Any sound compensation system should create incentives for
rehabilitation of injured workers and for prompt return to the
job or other meaningful work. According to the National Com
mission on State Workmen's Compensation Laws, the FELA
does not create such incentives:

[I]n contrast to workmen's compensation, railroad workers
have no rehabilitation services. Under the FELA system,
the employer, having paid for the injury, has no economic
incentive or responsibility for the worker's future employa
bility. Further, as much of a worker's claim is based upon
his income loss expected because of disability, his claim
might be weakened by early rehabilitative measures. Under
FELA, neither employer nor employee have an incentive to
cooperate with rehabilitation services. To the contrary, the
system has built-in disincentives. 1I7

Although many railroads have voluntary wage continuation
programs, the fault-based FELA system offers no legal incentive
for employers to finance rehabilitation before liability is estab
lished. In state workers' compensation systems, because fault
is not an issue, employers have a financial incentive to encour
age immediate rehabilitation to limit their damage exposure.
From the injured employee's perspective, FELA litigation strat
egy calls for presenting the most sympathetic case to the jury
and building up special damages. This may create pressure on
the employee to avoid or to postpone the most prudent and
effective medical and rehabilitative treatment. Yet promptness
is most often critical to rehabilitation. More perversely, the
FELA may affect the treatment regimen to encourage more

has changed over the years so that the so-called complex or large cases which demand
greater time and attention account for a greater percentage of the docket and, conse
quently, larger backlogs and greater delays.

116 Havens & Anderson, supra note 29, at 314, 316 nn.89-91 (citing Arnold 1. Havens
& Anthony A. Anderson, A Comparison Between the Federal Employers' Liability Act
and State Workers' Compensation Plans in Maryland and Pennsylvania 16 (unpublished
1987».

117 COMPENDIUM, supra note 112, at 52.



HeinOnline -- 29 Harv. J. on Legis. 103 1992

1992] Why Congress Should Repeal FELA 103

expensive diagnostic tests, when it is not otherwise indicated,
for the purpose of upping the ante on damages. A one-time
FELA award also "does not take into account the possibility
the disability may deteriorate and the employee might need
additional compensation or medical care."118 Workers' compen
sation, by contrast, provides both immediate and long-term
medical care, and compensation is based on a disability classi
fication that may be changed administratively if the employee's
condition changes. l19

Since FELA damage awards tend to increase with the number
of days the employee misses work, there is a built-in incentive
to delay return to productive employment. The emphasis in the
FELA is on "recovering for the injury rather than from the
injury."12o The 1989 Legislative Report that Amtrak filed with
Congress reported two examples: (1) two years after one partic
ular accident only one employee out of eleven who had filed
FELA claims had returned to work; and (2) in a minor derail
ment in which no passengers reported injury, all fifteen on-board
employees filed FELA claims and more than half had not re
turned to work after several months. l2l State workers' compen
sation provides the opposite incentive. Because fault is not in
question and damages are fixed by schedule, there is every
incentive to pursue medical rehabilitation without regard to legal
strategy.

The FELA is a system of extremes. On the employee's side
the worst extreme is to be injured seriously or even to be
disabled, to suffer the attendant delay and costs of litigation,

118 Schwartz & Mahshigian, supra note 24, at 9.
JI9 [d. See generally DONALD T. DECARLO & MARTIN MINKOWITZ, WORKERS' COM

PENSATION INSURANCE AND LAW PRACTICE: THE NEXT GENERATION 77-84 (1989).
120 Discussion Group, supra note 6, at 59 (emphasis added) (remarks of Kenneth L.

Gipson, Corporate Director, SafetylHealth and Statutory Benefits, Weyerhaeuser
Corporation).

121 Legislative Report, supra note 98, at 54. Company statistics at CSX, for example,
suggest a worrisome recent trend that the percentage of employees returning to work
after filing a FELA claim is declining:

Year

1987
1988
1989
1990

FELA claims

3,115
3,126
3,001
1,986

Employee did not
return to IVork

403 (12.9%)
452 (14.5%)
502 (16.7%)
565 (as of 5/91)

Discussion Group, supra note 6, at 69.
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and in the end to be "zeroed" by some jury-to take nothing,
not even one dollar in compensation for the injury. On the
industry's side, FELA claim payments represent an ever-esca
lating and relatively uncontrollable cost of doing business. In
cluding damage awards, administration, and defense expenses,
the FELA costs the railroad industry about $1 billion annually,
approximately 3.6% of gross revenues. 122

The trends do not make sense. Costs have risen dramatically
in the last decade, while exposure has decreased. 123 Railroad
employment has decreased 45% (1980: 475,930; 1989:
261,063).124 Reportable injuries have decreased 60% (1980:
56,428; 1989: 22,232).125 FELA payouts over the same period
have increased 130% (1980: $343 million; 1989: $789 million).126
The 1990 payout was $88 million above 1989's payout even
though there were 6402 fewer employees in the industry.127
Again, these trends occurred in the safest decade in railroading

122 House Hearing, supra note 3, at 47 (statement of William H. Dempsey). By
comparison, a recent article in the New York Times reported on the "serious troublc"
in state workers' compensation systems because private employers wcrc facing insur
ance premiums of 2.3% of their payroll, with higher percentages for somc industries.
Milt Freudenhcim, Costs Soar for On-the-Job Injuries, N.Y. TIMES, Apr. 11, 1991, at
DI.

123 The following chart demonstrates the combination of rising costs and dccreasing
exposure under the FELA since 1979.

FELA: Annual Trends

FRA Reportable FELA
Railroad Injuries, Deaths Payollt

Year Employment & Illnesses (in millions)

1979 487,534 67,025 $296
1980 475,930 56,428 343
1981 459,711 47,903 398
1982 385,136 36,110 410
1983 353,418 30,477 406
1984 354,639 33,423 504
1985 312,489 29,868 526
1986 286,417 22,444 585
1987 273,429 22,037 686
1988 268,208 22,616 811
1989 261,063 22,232 789
1990 254,661 N/A 877

Association of American Railroads FELA Statistics, supra note 107. See also Senate
Hearing, supra note 2, at 23-24 (statement of John H. Rilcy); House Hearing, supra
note 3, at 47-48 (statement of William H. Dempsey).

124 See supra note 123 (statistics can be found in the chart).
125 Id.
126Id.

127Id.
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history.128 Measured by outcomes, what happens under the
FELA compensation system is simply irrational.

3. Administrative Efficiency

The procedural objective of any compensation system is that
the basic goals of encouraging safety, providing full and fair
compensation, and assuring rehabilitation all be accomplished
comprehensively and efficiently. An efficient system minimizes
the extent to which it burdens the court system. An efficient
system does not allow attorneys' fees and administrative costs
to become disproportionate when measured as reductions in
employees' recoveries or as increases in employers' costs. Once
again, the FELA fails; transaction costs in federal courts are
high, expenditures on attorneys' fees are exorbitant, and the
FELA has a net negative impact on workplace harmony.

From the standpoint of federal court jurisdiction, repealing
the FELA and shifting those cases into state administrative
forums may be considered a kind of specialized adjudication. 129
Employees with small claims actually may be better off in less
elaborate and less expensive workers' compensation adminis
trative proceedings.13o More importantly, "given the limitations
on federal judicial resources, one must ask whether it is rational
to devote scarce judge time to claims that can be resolved fairly
and easily in simple proceedings."131 My answer is that continu
ing FELAjurisdiction in federal courts is not rationally justified.

Although the FELA system may have been justified in 1908,
the development of workers' compensation long ago ended the
need for this statute. Workers' compensation statutes provide
the same advantage of the FELA-eliminating common law
doctrines that often prevented recovery-but go further, reliev
ing the employee of the burden of proving that the employer
was at fault. Furthermore, the administrative remedy is faster
and less costly than a lawsuit in federal court. 132

As a percentage of federal courts' caseload, FELA cases do
not appear to add up to much on first impression. The FCSC
estimated that repealing the statute, and thereby eliminating

128 See supra Part lILA. 1.
129 SUBCOMMITTEE REPORT, supra note 7, at 375.
130Id.
131Id.
132 Id. at 381.
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standard and Jones Act claims under the FELA, would effect a
net reduction of only two percent of the national docket of the
United States District Courts and one percent of the national
docket of the United States Courts of Appeals. 133 It is note
worthy, however, when considering the federal court workload,
that repealing the FELA in 1987 and 1988 would have saved
five percent of all civil trials and eight percent of all civil jury
trials. 134 In an era of growing dockets and lengthening back
logs,I35 this is a significant savings of federal court resources. A
relatively small decrease becomes more significant in a besieged
court system. Characterized already by an inadequate capacity
to meet current demands, the federal judicial system is benefited
disproportionately by even marginal reductions in caseload.
Technical issues in FELA cases, such as determining who
comes under the statute, can oblige considerable expenditure of
federal appellate, even Supreme Court, resources. I36

133 STUDY COMMITTEE REPORT, supra note 35, at 62. The recommendation included
related Jones Act claims, see 46 U.S.C. app. § 688(a) (1988), and were based on 1987
and 1988 data. See SUBCOMMITTEE REPORT, supra note 7, at 383-84 nn.25-26. See also
supra note 41 (describing claims under the Jones Act).

The statistics on the FELA itself have been relatively constant. As a percentage of
civil cases, FELA accounted for:

Year

District Courts

Total Civil Cases FELA Cases

Courts ofAppeals

Total Civil Cases FELA Cases

1980
1985
1990

168,789
273,670
217,879

1,990 (1.18%)
2,221 (0.81%)
2,741 (1.26%)

14,854 43 (.29%)
23,571 84 (.36%)
27,116 69 (.25%)

Data compiled by the Director of the Administrative Office of the United States Courts
and reprinted in: JUDICIAL CONFERENCE OF THE UNITED STATES, REPORTS OF THE
PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES 366-67, 373
(1980) (tables B7, Cl); JUDICIAL CONFERENCE OF THE UNITED STATES, REPORTS OF
THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES 272-73, 280
(1985) (tables B7, C2); JUDICIAL CONFERENCE, supra note 56, at 130-31, 137 (tables
B7, C2).

134 STUDY COMMITTEE REPORT, supra note 35, at 62.
J3S [d. at 4-6.
136 Inconsistent application of the FELA can be ascribed to its many technical re

quirements. For example, one issue that has created incongruous results is the question
whether a plaintiff was "employed" by the railroad. Compare Kelley v. Southern Pac.
Co., 419 U.S. 318 (1974) (holding that the employee of a trucking company which was
a wholly owned subsidiary of a railroad could argue a "master-servant relationship" in
the trial court and, thus, state a claim under the FELA) with Hebert v. Southern Pac.
Transp. Co., 429 U.S. 904, 906 (1976) (denying certiorari to a case that was described
by the district court as "[d]irectly on point" with Kelley) (Blackmun, J., dissenting).

A second vexing issue is whether the employee was engaged in interstate commerce
at the time of the injury. See Reed v. Pennsylvania R.R., 351 U.S. 502, 503-06 (1956)
(holding that a clerical employee of a railroad company, injured in her office when a
cracked window pane blew in on her, was employed in interstate commerce at the time
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Litigation in federal court can be costly. Besides court costs
and filing fees, litigation expenses include investigation expen
ses, medical examination fees, deposition and other discovery
expenses, expert witness fees, travel expenses, and various
other expenses. In the aggregate, these expenses can be consid
erable and, like attorneys' fees, they are paid "off the top" of
the FELA award-before the injured employee receives
anything.

The highest transactional cost in FELA cases is attorneys'
fees. Attorney involvement in FELA cases has increased
sharply in recent years. In 1988, attorneys were involved in
approximately one-third of FELA cases. However, the cases in
which the claimant was represented accounted for almost three
fourths of the total industry payout for FELA claims.137 The
contingency fee arrangement, endemic to tort litigation, is gen
erally used in FELA cases. As a result, FELA attorneys are
the beneficiaries of awards under the FELA fault system. 138 The
contingency fee arrangement entitles the employee's attorney
to a percentage of the total settlement or jury verdict. 139 The
typical percentage can range from twenty-five percent, even for
a claim when no suit is filed, to thirty-three percent, for a claim
on which suit is filed. 140 In this way, a large portion of all money

of the injury). But see Felton v. Southeastern Pa. Transp. Auth., 757 F. Supp. 623, 625
26 (B.D. Pa. 1991) (holding that a railroad trackman, injured while lifting a tie from the
track, was involved in intrastate, not interstate, commerce because this particular
subsidiary provided city subway service).

An additional example of the illogical applications of the FELA is the treatment
afforded state-owned railroads due to the eleventh amendment. In 1987, the Supreme
Court of the United States overruled precedent which had permitted a state employee
to bring a claim under the FELA against a state-owned railroad. See Parden v. Terminal
Ry., 377 U.S. 184 (1964), overruled by Welch v. Texas Dep't of Highways & Pub.
Transp., 483 U.S. 468 (1987). But see Port Auth. Trans-Hudson Corp. v. Feeney, 495
U.S. 299 (1990) (holding that state's consent to suit constituted a waiver of the sovereign
immunity doctrine and enabled a litigant to file a FELA action).

137 House Hearing, supra note 3, at 48 (statement of William H. Dempsey). See also
BLOUNT & DVORAK, supra note 100, at 89 (quoting ajudge to say "A FELA case can
only be lost if you have an idiot for an attorney, or if the client has not been truthful to
his attorney" and advising the injured employee that "an attorney will usually get you
more-even after deducting his fee-than you could get on your own"). Add to this the
perception by at least some that district judges assert pressure to settle FELA cases
without a trial. Discussion Group, supra note 6, at 53 (remarks of Kenneth L. Gipson).

138 Apparently through specialization, a FELA bar has developed which obviously
has high stakes in preventing any reform. Discussion Group, supra note 6, at 106
(remarks of Robert W. Blanchette, Special Counsel, Railroad Alliance for Improved
Liability Systems).

139 The FCSC recommended that Congress should not adopt a "loser pays" rule.
STUDY COMMITrEE REpORT, supra note 35, at 105.

I411Id.
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paid out under the FELA never reaches the injured employee.
For example, a General Accounting Office study of 1984 FELA
payments estimated that Amtrak's total FELA payments were
$24 million. Of this total, $21 million was paid in claims in which
the employee was represented by an attorney; based on the
typical contingency fee of twenty-five to thirty-three percent of
paid claims, one can estimate that attorneys received contin
gency fees totaling $5 to $7 million in these cases. 141

Transaction costs of the FELA are high for the employers as
well. 142 One large railroad estimated additional costs to defend
against FELA claims of $17 million, over and above a
$129 million payout in 1987.143 A second railroad estimated ex
penses of $18.2 million for corporate counsel, outside counsel,
claims staff, investigation, and litigation expenses, added to a
1988 payout of $88.4 million. 144 A study of 1981 transaction costs
estimated the total spent industry-wide by the railroads and by
injured workers for counsel, investigation and defense, and for
other administrative expenses to be over forty percent of the
sum employees ultimately received to compensate them for their
injuries. 145

Employees who recover the largest FELA judgments may
end up receiving less than their counterparts under state work
ers' compensation systems, once expenses and attorneys' fees
are deducted. The employers pay substantial additional trans
action costs beyond the FELA payments. Workers' compen
sation systems reduce transaction costs by eliminating complex
issues of fault, by using administrative procedures, and by re-

141 Senate Hearing, supra note 2, at 18-19 (statement of Neal P. Curtin).
142 Schwartz & Mahshigian, supra note 24, at 9-10. One railroad executive

commented:
[W)e have one employee who truly is permanently and totally disabled. He
will be for the rest of his life. He sued us and we spent $75,000 for attorneys'
fees on that case. He lost it and we saved a lot of money because that case
probably would have cost us $400,00o-a young man under [workers' com
pensation] probably would have cost us $400,000 and it's not costing us any
thing. And I feel bad about that.

Discussion Group, supra note 6, at 41 (remarks of Kenneth L. Gipson).
143 House Hearing, supra note 3, at 75 (prepared statement of Jerry R. Davis, Presi

dent, CSX Rail Transport).
144 House Hearing, supra note 3, at 61 (prepared statement of Gerald Grinstein,

President and Chief Executive Officer, Burlington Northern Railroad).
145 Tidd & Saphire, supra note 13, at 15 nA8 (citing 1 ASSOCIATION OF AMERICAN

RAILROADS, FEDERAL EMPLOYERS' LIABILITY ACT STUDY, REPORT OF THE STEERING
COMMITTEE 9 (1983». See also House Hearing, supra note 3, at 239 (statement of
Gilbert E. Carmichael) (FRA estimates that 30 cents of every FELA dollar is skimmed
off for legal and administrative expenses).
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lying on compensation schedules that often set limits on attor
neys' fees. 146 Repeal of the FELA would not reduce the trans
action costs to zero, of course. However, as an administrator
of the Federal Railroad Administration has testified before Con
gress: "We know of no independent analysis of the FELA sys
tem which failed to conclude that the legal expenses and court
costs of the state compensation programs are significantly less
than those under FELA."147 A significant reason is that almost
every state workers' compensation system places some limit on
attorneys' fees. 148

There is one other transaction cost of the FELA that is less
quantifiable than caseload or litigation expenses but is no less
real, and it goes beyond the courtroom. The fault basis of the
FELA diminishes the intangible but important expectation for
workplace harmony. The FELA inevitably creates an undesir
able "divisiveness" between employees and employers that in
terferes with the policy goals of encouraging safety and assuring
fair compensation and rehabilitation. 149

Because establishing fault is an element in each FELA claim,
accident investigations revolve around assessing blame. ISO Fel
low workers frequently are called to testify in a dispute between
their peers and the company. Situations quickly become adver
sarial. When employee and employer become "plaintiff" and
"defendant," the stakes get higher and the adversarial nature of
the process becomes increasingly formalized. The plaintiff-em
ployee, who must establish, fault, will go to great lengths to
avoid being "zeroed." The railroad, threatened by a potentially
large verdict, will defend tenaciously. lSI

146 House Hearing, supra note 3, at 239 (statement of Gilbert E. Cannichael).
147 [d. (noting state compensation systems' economic superiority over the FELA).
148 Tidd and Saphire note that:

In the main, state workmen's compensation programs serve as a check on
outrageous attorneys' fees. All but five states exert some control over the
amount the claimant's attorney can take as a fee. In the vast majority of states,
attorneys' fees are either fixed by, or subject to the approval of, the adminis
trative agency or the court. In nineteen states a Iimit-either as a percent of
recovery or absolute amount, or both-is placed on the claimant's attorneys'
fees. As a result, a workers' compensation claimant is likely to keep a much
larger percentage of his award than is a FELA claimant.

Tidd & Saphire, supra note 13, at 21.
149 [d.
ISO Havens & Anderson, supra note 29, at 314.
lSI One railroad executive commented:

We will often take a case on if we feel it has no merit. Here is kind of what
our policy is[:]

Ifwe have an employee that's injured, we will voluntarily extend benefits to
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The goal of assuring safety may be jeopardized by the fault
standard because the incentive to cooperate and be forthright
in the investigation cuts against one side or the other, and often
against both sides. 152 The goal of rehabilitation for the employee
is lost in this process, as has been discussed. 153 Unlike workers'
compensation, FELA litigation results in a substantial number
of employees, many of them severely injured and disabled,
receiving nothing at trial. One railroad executive noted that this
naturally can be expected to leave the employee and fellow
workers with bad feelings toward the company.154

The President of Amtrak recently testified before Congress
that efforts to "institutionaliz[e] safety awareness and injury
prevention" are "continually undermined by a system that relies
on the determination of fault-often in a bitterly fought court
room battle-as the basis for employee injury compensation. "155

Encouraging safety in the workplace requires a joint effort be
tween management and labor. Compensation for injury ought to
be full, fair, and certain. The compensation system should not
get in the way of rehabilitation. An accident should be followed
by an open and honest investigation which, in turn, should be
followed by a cooperative effort to prevent similar accidents in

that employee, pay his medical, pay him time lost, but the minute he brings a
lawsuit against us, we cut everything off. If we have any opportunity at all to
prevail in that case, we will carry it right on through to a judgment.

We have won a number of those, and I have been sorry for the employee,
much like [another discussant]. When I see an employee who truly had an
industrial injury and ended up a permanent, total, great hardship to him and
his family and a ward on the society, it is really difficult to take that.

But, what are you going to do with a system like this? Are you going to
reward that person for bringing a lawsuit against you when the essence of the
injury was his own fault? Not with this system-we would rather pay him a
benefit.

Discussion Group, supra note 6, at 38-39 (remarks of Kenneth L. Gipson).
152 See supra notes 98-105 and accompanying text. This is one of the tort system's

hidden transaction costs. The plaintiff will:
fear getting less if he appears before a jury fully healed or rehabilitated (with,
for instance, an artificial leg that he can expertly use), very often he will forego
treatment or rehabilitation during the long delay between accident and trial in
order to appear before a sympathetic jury as pathetically handicapped as
possible. If the gamble pays off and a large award results, it may stilI be too
small for the more expensive care required by a late start at rehabilitation.

Tidd & Saphire, supra note 13, at 20 (quoting ROBERT E. KEETON & JEFFREY O'CON
NELL, BASIC PROTECTION FOR THE TRAFFIC VICTIM: A BLUEPRINT FOR REFORMING
AUTOMOBILE INSURANCE 31 (1965».

153 See supra Part llI.A.2.
154 House Hearing, supra note 3, at 73 (statement of Jerry R. Davis).
155 Senate Hearing, supra note 2, at 37 (statement ofW. Graham Claytor, Jr., President

and Chairman of the Board, Amtrak).
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the future. These reasonable expectations historically have led
courts and policymakers to favor workers' compensation sys
tems. IS6 Such expectations are not considered idyllic but are
deemed realistic in every other industry except railroading.

The experience of the Alaska Railroad demonstrates that the
expectations discussed above are realistic for railroading as
well. ls7 The Alaska Railroad was built by the federal government
in the World War I era and was transferred to state ownership
in 1985. It presently provides freight and passenger service as
a quasi-private/quasi-public corporation with 577 miles of track,
700 employees, and annual revenues exceeding $50 million. ISS
When the Alaska Railroad was federally owned, employees fell
under the no-fault Federal Employees' Compensation Act. ls9

Today, employees are covered by the Alaska Workers' Com
pensation Act, which is a typical no-fault system.16O The Alaska
Railroad is among the top one-third of railroads in its class for
safety.161 Injured workers receive prompt and comprehensive
compensation. Medical rehabilitation is immediate. Less bene
fits are siphoned off to pay lawyers' fees. Vocational rehabili
tation is mandated for certain claims. 162 Removing the fault
requirement removed barriers to achieving these policy goals.
The Alaska Railroad is proof, in short, that the divisiveness and
hostility engendered by the FELA are not inevitable.

Transaction costs, economic matters, and efficiency must be
discounted in the operation of a compensation system to give
paramount concern to matters of safety, compensation, and
rehabilitation. Still, we must recognize the relevance of these

156 One state court described workers' compensation as:
a great compromise between employers and employe[es]. Both had suffered
under the old system; the employers by heavy judgments of which half was
opposing lawyers' booty, the workmen through the old defenses or exhaustion
in wasteful litigation. Both wanted peace. The master in exchange for limited
liability was willing to pay on some claims in the future where in the past there
had been no liability at all. The servant was willing not only to give up trial by
jury but to accept far less than he had often won in court, provided he was
sure to get the small sum without having to fight for it.

Stertz v. Industrial Ins. Comm'n, 158 P. 256, 258 (Wash. 1916). See generally Nina G.
Stillman & John R. Wheeler, The Expansion of Occupational Safety and Health Law,
62 NOTRE DAME L. REV. 969, 971-74 (1987) (describing the evolution of health and
safety policies in the workplace since the Industrial Revolution).

157 Senate Hearing, supra note 2, at 109-12 (letter from F.G. Turpin, President and
Chief Executive Officer, Alaska Railroad Corporation).

158 [d. at 109.
159 5 U.S.C. § 8146 (1988).
160 ALASKA STAT. §§ 23-30-005 to 23-30-270 (1990).
161 Senate Hearing, supra note 2, at 111 (letter from F.G. Turpin).
162 [d.
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market factors. The unreasonable transaction costs of the fault
based FELA system should help to persuade Congress to repeal
the 1908 statute.

4. National Transportation Policy

The proposal to repeal the FELA goes beyond the railroad
industry to implicate national policies in the areas of transpor
tation competition, international trade, deregulation, and bud
get. 163 Each of these considerations militates in favor of repeal
and merits brief mention here.

Considerations of efficiency and fairness for the domestic
transportation industry would lead one to expect equitable bur
dens on competing industries. Because of the FELA, however,
this is decidedly not the reality.l64 The high costs of the FELA
"put railroads at a distinct competitive disadvantage in relation
to other transportation modes. One of the most significant
changes that has occurred in the years since FELA's enactment
is the increase in competition in the transportation market from
trucks, bargelines, and other modes."165 Because of the added
costs of the FELA, railroads do not compete on a "level playing
field" with others in the transportation industry.l66 Higher costs
are passed on, as much as possible, to shippers (who pass them
on to consumers) in the form of higher rates and to passengers
in the form of higher fares. 167 According to one estimate, the
resulting add-on is $37.50 for each freight car and $2.40 for each
Amtrak ticket. 168

Ironically, the escalating costs of the FELA system, which is
supposed to compensate injured workers, "may actually be con
tributing to the loss of railroad jobs" in the long run. 169 For
example, in 1987, "the Union Pacific Railroad, which owns a
trucking subsidiary, determined that it spent nearly seven times
more per railroad employee under the FELA than it did per
trucking employee" under workers' compensation. 170 As FELA

163 See generally NATIONAL TRANSPORTATION POLICY, supra note 5, at 1-11 (provid·
ing a policy summary).

164 See generally Havens & Anderson, supra note 29, at 312-13.
16S House Hearing, supra note 3, at 48 (statement of William H. Dempsey).
166 [d.
167 [d. at 45.
168 Press Release from Railroad Alliance for Improved Liability Systems (Oct. 17,

1990) (on file with the Harvard Journal on Legislation) (quoting Robert W. Blanchette).
169 House Hearing, supra note 3, at 61 (statement of Gerald Grinstein).
170 [d. at 76 (statement of Jerry R. Davis).
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awards increase to higher and higher levels, this compensation
system has the potential to put smaller railroads out of business
and to eliminate critical service to shippers and communities on
those lines. 17I New regional and local railroads, as well as
smaller light-density lines trying to turn a profit on lines spun
off by larger railroads, are particularly vulnerable. 172 Large and
small railroads are handicapped in the transportation market
competition by the FELA, and small railroads are actually
threatened with extinction by the FELA.

International business competition is another consideration in
favor of the FELA's repeal. The United States' participation in
international markets is affected by national transportation pol
icy.173 World developments toward globalization of the economy
and more open trading systems will mean more opportunity to
sell the United States' products abroad. Developments such as
the advent of the European Economic Community and compe
tition from the Pacific Rim mean more markets with more com
petition for United States firms. A more competitive world mar
ket necessarily means that United States industries will face
even more foreign competition in this country. Businesses in
the United States deem reasonably priced transportation to be
critical to their ability to compete. 174 Consider the implications
of a single comparison: the FELA takes $2.50 of every $100 of
gross revenue from shippers; in Canada, where compensation
is on a no-fault basis, these costs account for less than $1.00 of
every $100. 175

Analysis of the public policy of deregulation provides another
perspective on the FELA.176 The FELA may be associated with

171 [d. at 87 (statement of William G. Ferguson, President, TIl Systems, also repre
senting American Short Line Railroad Association).

172 A railroad with a $12 million annual revenue literally could be "wiped out" by a
large FELA payment. [d. at 85 (testimony of William G. Ferguson). Insurance is no
solution. One small railroad paid $250,000 a year on a 50-mile railroad for a $500,000
deductible. [d. at 93-94.

173 See generally U.S. DEPARTMENT OF TRANSPORTATION, NATIONAL TRANSPORTA
TION STRATEGIC PLANNING STUDY 6-1 to 6-15 (Mar. 1990) [hereinafter PLANNING
STUDY]. One estimate-though somewhat dated and therefore likely understating to
day's experience-is that, in addition to the human toll, work-related injuries and deaths
reduce the GNP by $8 billion. ARTHUR J. MILLUS & WILLARD J. GENTILE, WORKERS'
COMPENSATION LAW AND INSURANCE 37 n.107 (2d ed. 1980).

174 House Hearing, supra note 3, at 226 (statement of Allen Housh, Vice President
Transportation, Cargill, Inc.). General Motors, a domestic manufacturer ofautomobiles,
which ships components and finished products by rail, has obvious foreign competition.
Transportation costs and delays are significant in this global competition.

175 [d. at 245 (letter from James E. Bartley, Executive Vice President, The National
Industrial Transportation League).

176 See PLANNING STUDY, supra note 173, at 2-8 to 2-9.
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the tum-of-the-century beginning of the regulatory state. How
ever, the Staggers Rail Act of 1980177 significantly reduced gov
ernmental economic regulation of the nation's railroads. Con
gress' clear policy choice in the Staggers Rail Act was to re
establish the market, rather than regulation, as the rate-setting
mechanism in the rail industry. 178 This deregulated environment
has enabled railroads to improve their financial condition, which
was quite precarious in the 1960s and 1970s.179 The deregulated
decade also marked a period during which the industry's safety
record improved significantly.180 The railroads' improved finan
cial condition, attributed to deregulation, allowed the railroads
to make investments in new track and equipment and to under
take maintenance programs. Accidents and injuries to employ
ees have fallen as a result. 181 The federal role in safety regulation
has been preserved by the FELA and would continue after the
repeal of the FELA.182 However, repealing the FELA would

In Pub. L. No. 96-448, 94 Stat. 1895 (codified as amended in scattered seclions of 45
& 49 U.S.C.). See generally Rail Industry/Staggers Act Oversight: Hearing Before the
Senate Subcommittee on Surface Transportation of the Committee on Commerce,
Science, and Transportation, 100th Cong., 1st Sess. (1987). See also PLANNING STUDY,
supra note 173, at 7-1,7-2.

178 See generally Paul S. Dempsey, Transportation Deregulation-On a Collision
Course?, 13 TRANSP. L.J. 329 (1984) (analyzing the impact of deregulation on the
transportation industry); Frank N. Wilner, Railroads and the Marketplace, 16 TRANSP.
L.J. 291 (1988) (discussing economic benefits of the Staggers Rail Act); G. Kent Wood
man & Jane S. Starke, The Competitive Access Debate: A "Backdoor" Approach to
Rate Regulation, 16 TRANSP. L.J. 263 (1988) (reviewing pre-Staggers regulation of the
railroad industry, reforms and implementation of the Staggers Rail Act, and recent
legislative efforts to reregulate the industry); Michael Billiel, Note, Fine-tuning Dere
gulation: The Interstate Commerce Commission's Use of Its General Rail-Exemption
Power, 53 GEO. WASH. L. REV. 827 (1985) (examining proper scope of Interstate
Commerce Commission exemptions to deregulate rail rates consistently with Congres
sional intent).

179 Woodman & Starke, supra note 178, at 265-71.
Taken together, the significant deregulation of rail rates, the new flexibility of
carriers to escape uneconomic joint rates and routes, and the ability to negotiate
and enter into contracts effectively removed the heavy cloak of Government
regulation and rate equalization that had brought the industry to near financial
collapse. In combination, these reforms altered the very nature of the rail
industry and gave new economic life to the railroads.

Id. at 270. But see Wilner, supra note 178, at 311 ("In short, rail earnings have not
improved since Staggers and remain well short of what the industry needs for long-Ierm
viability and what other industries are achieving.").

ISO See supra text accompanying notes 91-97.
181 Senate Hearing, supra note 2, at 50, 52 (statement of William H. Dempsey).
182 See Rail Safety Improvement Act of 1988, Pub. L. No. 100-342, 102 Stat. 624

(codified in scattered sections of 45 U.S.C.). Even proponents ofFELA repeal recognize
that a federal role in safety regulation of railroads would continue after the repeal of
the FELA. See House Hearing, supra note 3, at 3 (statement of Rep. Whittaker). See
also supra text accompanying notes 95-97 (discussing the FRA). Other national inter
ests, in regulation of mergers for example, also would survive FELA repeal. See
Interstate Commerce Act, 49 U.S.C. §§ 10301-10388 (1988).
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carry momentum away from regulation and toward the free
market because railroads would be on an even setting with other
areas of the transportation industry so far as workers' compen
sation is concerned.

A final transportation policy concern is saving federal funds
at a time when savings are sought in all quarters. Presumably,
savings from repeal of the FELA could reduce subsidies for the
National Railroad Passenger Corporation (Amtrak).183 During
1988, "the total cost to Amtrak (excluding medical payments)
to defend, pay and administer FELA claims amounted to $49.5
million," or roughly $135,000 every day.l84 There are variations
in workers' compensation systems of the different states, but
studies have predicted a savings of several million dollars per
year in the Amtrak budget,185 a significant reduction in Amtrak's
dependence on federal financial support, and substantial prog
ress toward the announced policy goal of complete
privatization.186

5. Alternatives to the FELA

The case for repeal of the FELA has been made. The question
then becomes, what should replace the FELA? The FCSC has
recommended repeal of the FELA and suggested that railway
employees be covered by state workers' compensation pro
grams "or a federal system created by Congress."187 I would

183 See 45 U.S.C. § 548(b) (1988) (requiring that Amtrak submit, "at the time of its
annual report ... such legislative recommendations as it deems desirable, including the
amount of financial assistance needed for operations and for capital improvements
...").

184 Legislative Report, supra note 98, at 48. The breakdown, from the same Legislative
Report, is found in Table 1. Repeal of the FELA would also allow for cost reductions
in state subsidized railroads, which provide crucial rail service but are struggling finan
cially. See Senate Hearing, supra note 2, at 99-101 (statement of New Jersey Transit)
(requesting inclusion in experiment to exempt Amtrak from the FELA and estimating
that New Jersey Transit "would save at least $1-2 million annually 0 •• by switching to
New Jersey's no fault workers' compensation system").

185 Senate Hearing, supra note 2, at 18. Under Connecticut's workers' compensation
system, there would be a $3 million savings in the Amtrak budget; under Indiana's
system, there would be a $17 million savings. ldo See also Reauthorization ofAmtrak:
Hearing of the Senate Subcommittee on Surface Transportation of the Committee on
Commerce, Science, and Transportation, 100th Congo, 2d Sesso 3 (1988) (statement of
Sen. Kasten) (noting that the repeal of the FELA "could result in significant savings,
$16 million in [fiscal year 1987]").

186 See Reauthorization ofAmtrak: Hearing of the Senate Subcommittee on Surface
Transportation of the Committee on Commerce, Science, and Transportation, 100th
Cong., 2d Sess. 3 (1988) (statement of Sen. Kasten).

187 STUDY COMMITIEE REPORT, supra note 35, at 63.
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endorse only the first alternative-state workers' compensation
systems.

All fifty state legislatures and the Congress188 "have deter
mined that no-fault systems are the appropriate means of pro
viding compensation to injured workers."189 While the state sys
tems vary, they share the basic features of no-fault: (1) an
employee who suffers a work-related injury or illness is auto
matically entitled to benefits; (2) benefits are based on lost wages
and medical expenses; (3) an administrative agency oversees
the system; and (4) rehabilitation is a specific part of the pro
gram. 190 Almost ninety percent of the workforce in this country
is covered by workers' compensation. 191 I can find no rationale
whatsoever to explain why 250,000 raHway workers l92 should
be treated differently from all the other United States workers,
including the over two million employees in the trucking indus
try. In this regard, I simply do not see what would be gained
from the proposed three-year experiment to exempt Amtrak
from the FELA and to transfer Amtrak employees' injury claims
to the various state workers' compensation systems. 193 The pro
posal seems too timid and unnecessary.194

Congress could repeal the FELA and place railway workers
under the Federal Employees' Compensation Act,195 but I do

188 See 5 U.S.C. §§ 8101-8151 (1988).
189 Saphire, supra note 82, at 404.
190 All workers' compensation systems are characterized by certain common elements:

Compulsory application of the worker's compensation principle to certain
specific employments;
Liability based solely on the work connection and not on fault;
Benefits according to a prescribed schedule for injury or death;
Rate of compensation keyed to the earning power of the employee;
Provision for exclusive employer liability under the program;
Compulsory insurance for or proof of financial responsibility by the
employer; and,
Administration of the program outside the court system through agency or
commission proceedings.

Stillman & Wheeler, supra note 156, at 971.
191 See Note, Exceptions to the Exclusive Remedy Requirements of Workers' Com

pensation Statutes, 96 HARV. L. REV. 1641, 1642 n.8 (1983) (citing U.S. CHAMBER OF
COMMERCE, ANALYSIS OF WORKERS' COMPENSATION LAWS 1982 at 1 (1982».

192 Association of American Railroads FELA Statistics, supra note 107.
193 See generally Hearing Before the Senate Subcommittee on Surface Transportation

of the Committee on Commerce, Science, and Transportation, 101st Cong., 1st Sess.
(1989); Senate Hearing, supra note 2.

194 Cf. 136 CONGo REC. S15,558 (daily ed. Oct. 18, 1990) (statement of Sen. Kasten)
(referring to proposed experiment he sponsored when introducing a bill for full repeal
of the FELA).

195 5 U.S.C. § 8101 (1988). See DECARLO & MINKOWITZ, supra note 119, at 41.
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not understand what would be gained by that and have heard
no one suggest it.

Congress could amend the FELA by adding a provision in
dicating that the FELA applies "unless otherwise agreed to in
the collective bargaining agreement" or, alternatively, the stat
ute repealing the FELA could provide that an affected worker
is to be covered by his state's workers' compensation statute
"unless otherwise agreed to in the collective bargaining agree
ment." Such federal provisions would have the advantage of
resolving the issue of what should replace the FELA through
collective bargaining negotiations. 196 I do not understand, how
ever, just what such a provision, setting as the default system
either the FELA or the state workers' compensation system,
would accomplish. Furthermore, I am pessimistic that collective
bargaining in practice would ever achieve a compromise to re
place whichever statutory presumption was enacted. 197

Congress could set out to facilitate negotiations between rail
road management and labor unions to develop a completely new
federal no-fault system to replace the FELA, as the FCSC has
suggested is possible. Such a new federal system could be ex
pected to adhere to the Recommendations of the National Com
mission on State Workers' Compensation Laws, in particular
the so-called "nineteen essential recommendations. "198 In testi-

196 See House Hearing, supra note 3, at 108 (testimony of Alan Fitzwater, Vice
President, Government Affairs, Burlington Northern Railroad Co.).

197 See id. at 162 (testimony of Geoffrey N. Zeh, Vice Chairman, Railway Labor
Executives' Association, also representing Brotherhood of Maintenance of Way Em
ployees) ("[T]he way we do our business as far as negotiations goes, doesn't hold out
a whole lot of hope for an expeditious resolution of our current issues much less some
of the more difficult issues here."). See also id. at 153 (statement of James N. Ellen
berger, Assistant Director, Department of Occupational Safety, Health and Social Se
curity, AFL-CIO) (expressing strong hostility toward workers' compensation).

198 See generally NATIONAL COMMISSION, supra note 79. The 19 essential recommen-
dations were:

R2.1 Coverage by workmen's compensation laws be compulsory and that no
waivers be permitted. R2.I(a) Coverage is compulsory for private employ
ments generally. R2.I(b) No waivers are permitted.

R2.2 Employers not be exempted from workmen's compensation coverage
because of the number of their employees.

R2.4 A two-stage approach to the coverage of farmworkers. First, as of July
I, 1973, each agriculture employer who has an annual payroll that in total
exceeds $1,000 be required to provide workmen's compensation coverage to
all of his employees. As a second stage, as of July I, 1975, farmworkers be
covered on the same basis as all other employees.
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R2.5 As ofJuly I, 1975, household workers and all casual workers be covered
under workmen's compensation at least to the extent they are covered by
Social Security.

R2.6 Workmen's compensation coverage be mandatory for all government
employees.

R2.7 There be no exemptions for any class of employees, such as professional
athletes or employees of charitable organizations.

R2.11 An employee or his survivor be given the choice of filing a workmen's
compensation claim in the State where the injury or death occurred, or where
the employment was principally located, or where the employee was hired.

R2.13 All States provide full coverage for work-related diseases.

R3.7 Subject to the State's maximum weekly benefit, temporary total disability
benefits be at least 66-2/3 percent of the worker's gross weekly wage.

R3.8 As of July I, 1973, the maximum weekly benefit for temporary total
disability be at least 66-2/3 percent of the State's average weekly wage, and
that as of July I, 1975, the maximum be at least 100 percent of the State's
average weekly wage.

R3.11 The definition of permanent total disability used in most States be
retained. However, in those few States which permit the payment of permanent
total disability benefits to workers who retain substantial earning capacity, the
benefit proposals be applicable only to those cases which meet the test of
permanent total disability used in most States.

R3.12 Subject to the State's maximum weekly benefit, permanent total dis
ability benefits be at least 66-2/3 percent of the worker's gross weekly wage.

R3.15 As of July I, 1973, the maximum weekly benefit for permanent total
disability be at least 66-2/3 percent of the State's average weekly wage, and
that as of July I, 1975, the maximum be at least 100 percent of the State's
average weekly wage.

R3.17 Total disability benefits be paid for the duration of the worker's dis
ability, or for life, without any limitations as to dollar amount or time.

R3.21 Subject to the State's maximum weekly benefit, death benefits be at
least 66-2/3 percent of the worker's gross weekly wage.

R3.23 As of July I, 1973, the maximum weekly death benefit be at least
66-2/3 percent of the State's average weekly wage, and that as of July I, 1975,
the maximum be at least 100 percent of the State's average weekly wage.

R3.25 (a) Death benefits be paid to a widow or widower for life or until
remarriage, and (b) in the event of remarriage, two years' benefits be paid in
a lump sum to the widow or widower. (c) Benefits for a dependent child be
continued at least until the child reaches 18, or beyond such age if actually
dependent, or (d) at least until age 25 if enrolled as a full-time student in any
accredited educational institution.

R4.2 There be no statutory limits of time or dollar amount for medical care or
physical rehabilitation services for any work-related impairment.
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mony before Congress, representatives of the railroads199 and at
least one labor leader2°O affirmed that, if such a system were
created, their constituents would acquiesce in legislation sub
stituting the new system for the FELA.201 Frankly, I am skep
tical that the protagonists could agree on the design of a replace
ment system; however, Congress-particularly an interested
subcommittee with relevant jurisdiction-may have the will to
mediate the parties' negotiations toward such an end.202 The
FELA cannot be reformed without congressional action. Any
of several congressional subcommittees might serve as a broker
in forging some compromise between labor and management.

From my perspective, the policy choice to repeal the FELA
is obvious. I will leave the political tactics for achieving this
reform to those more conversant with the political process.
However, I cannot recommend that labor and management be
left to their own devices to negotiate a FELA replacement. The
enmity of labor and management over the statute has been the
one constant since 1908.203

R4.4 The right to medical and physical rehabilitation benefits not terminate by
the mere passage of time.

DECARLO & MINKOWITZ, supra note 119, at 18-19 (citing Report of the National
Commission on State Workmen's Compensation Laws (Washington, D.C.: G.P.O.,
1972».

199 House Hearing, supra note 3, at 177-79 (statement of William H. Dempsey). See
also Herde, supra note 108 (the author, a general solicitor for Family Lines Rail System,
advocates repeal of the FELA and substitution of a workers' compensation system).

200 See House Hearing, supra note 3, at 181-82 (written statement of James N.
Ellenberger). To the author's knowledge, no railroad union official has ever publicly
indicated support for a federal no-fault system to replace the FELA, at least not during
the current debate over reform.

201 The alternative envisioned is a workers' compensation type system, see supra note
79, not some more radical reform. See generally Frederick R. Buckles, Comment, The
Federal Employers' Liability Act-A Plea for Reform, 14 ST. LOUIS U. L.J. 112 (1969);
Stephen D. Sugarman, Doing Away with Tort Law, 73 CAL. L. REV. 555 (1985).

202 See House Hearing, supra note 3, at 164 (remark of Rep. J. Alexander McMillan
III, R-N.C.). On a related point, Congress necessarily must hold hearings on any
legislation proposal to repeal the FELA. Data will be collected, reports will be made,
and debate will be extended. After more than 80 years, it is unlikely that Congress will
act precipitously. Reinhold Niebuhr once described democracy as the "method of finding
proximate solutions for insoluble problems." REINHOLD NIEBUHR, THE CHILDREN OF
LIGHT AND THE CHILDREN OF DARKNESS: A VINDICATION OF DEMOCRACY AND A
CRITIQUE OF ITS TRADITIONAL DEFENCE 188 (1944).

203 One commentator noted:
[T]he two have been at odds over this issue since before the FELA was
enacted. Initially, railroads supported a fault-based statute, and labor pressed
for a no-fault plan. Railroad unions were disappointed in 1906 when Congress
enacted the FELA rather than the no-fault system that labor had been advo
cating. Over the years, however, these positions apparently have changed.
Management now espouses a no-fault system while labor defends the existing
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Finally, I am not so naive as to ignore the protests and hos
tility that labor unions aim at the state workers' compensation
systems. I simply observe, first, that the case has been made
for repeal of the FELA, and second, that I do not claim the
expertise to critique or reform workers' compensation-that
would be a task fit for another article. I am persuaded, however,
by the uniform judgment of fifty state legislatures and the Con
gress that state workers' compensation should be the presumed
or preferred policy choice for compensating injured workers.
Therefore, I deem this the favored replacement for the FELA.

III. CONCLUSION

FELA is . . . a manifestation of that now discredited pen
chant for anomalous, unique-to-railroad laws that have
proven economically disastrous and self-defeating-not just
for management, but also from the standpoint of employee
welfare.204

fault-based scheme. Labor is no doubt hesitant to reform a system that appears
to offer the best of both worlds-unlimited recovery upon a minimal showing
of negligence. A fault-based system also continues the incentive for railroads
to reduce work place hazards in an increasingly unregulated industry.

From the railroads' perspective, the number of "at risk" employees, those
most likely to bring a FELA action, has decreased as railroads have modern
ized, tightened belts, and reduced overall numbers of employees. Further, as
railroad safety records continue to improve, the potential for fault-based lia
bility declines. A comparative negligence standard also encourages employees
to use reasonable care in performing job functions or risk a reduction in
recovery....

While reasons for retaining the Act might be valid, albeit self-serving, they
are themselves the product of a flawed system, and they do not overcome the
stronger policy and practical reasons in support of a no-fault compensation
plan. Under the current scheme, railroad employees are subject to dissimilar
awards for identical injuries, high transaction costs, management-labor divi
siveness, and lengthy delays. While a fault-based system may have been jus
tified at one time, it is no longer appropriate or fair for use in the modern
railroad industry, especially in light of the universal adoption by the states of
no-fault workers' compensation plans. The time has come for Congress to
reexamine the Act, its premises, and its consequences and to eliminate by
legislative reform the disparate treatment afforded railroad employees under
the FELA.

Karen D. Sitzman, A Look at the Federal Employers' Liability Act in the Eighth Circuit,
21 CREIGHTON L. REV. 1073, 1076-77 (1988) (footnotes omitted). See also Taylor, supra
note 6 (discussing industry and labor unions' lobbying efforts and divergent positions
on the FELA); John E. Morris, Lawyers Clamor to Climb Aboard Railroad Cases.
LEGAL TIMES, Nov. 18, 1991, at 9.

2Q4 H.R. 5853, 10ist Cong., 1st Sess., 136 CONGo REC. E3301 (1990) (statement of
Rep. Whittaker upon introducing the Railroad Workers' Injury Compensation Act of
1990). See also S. 3214, 10Ist Cong., 1st Sess., 136 CONGo REC. S15,558 (1990) (state
ment of Sen. Kasten).
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By all measures of sound public policy, the FELA is found
wanting: the statute fails when measured against the contem
porary public policy criteria of encouraging safety, assuring just
compensation and rehabilitation, providing administrative effi
ciency, and pursuing sound transportation policy. The FELA
does not maintain the dignity of the injured worker and does
not serve the railroad industry. This 1908 statute "creates a
lawsuit, not a remedy."205 In current public policy debates, one
of the most popular, almost hackneyed, expressions used to
resist reform is the bromide "if it ain't broke, don't fix it."
Indeed, this bit of folk wisdom has been invoked-rather un
persuasively, to my mind-in the most recent FELA debate.206
After this Article, I am here to say, "The FELA is broke, and
Congress should fix it."

The FELA is an inadequate and flawed relic of nineteenth
century conditions, a steam-powered public policy that became
an anachronism soon after its enactment at the beginning of this
century. The United States can ill-afford the FELA's survival
into the twenty-first century. This issue of transportation policy
is crucial to the future of the country, and the Congress must
respond-the FELA must be repealed.

20S Sitzman, supra note 203, at 1082. There is a profound historical discontinuity
between this steam-powered policy and the needs of today.

206 See Senate Hearing, supra note 2, at 4-5 (statement of Sen. Howard M. Metz
enbaum, D-Ohio, regarding the FELA). See also Trevor Armbrister, Is This Any Way
to Run a Railroad?, READER'S DIGEST, Feb. 1990, at 11 (discussing current FELA
debate and favoring repeal); Jeffrey H. Birmbaum, Political Contributions ofNarrow
Focus Groups Seen by Some as Growing Campaign Issues, WALL ST. J., Dec. 22,
1989, at 1 (discussing contributions from the FELA bar).
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AMTRAK'S FELA PAYMENTS AND EXPENSES
(Calendar Year)

1982
1983
1984
1985
1986
1987
1988

Claims
And

Lawsuits
Closed

1,771
1,473
1,393
1,483
1,674
1,615
1,645

Table 1:

Average
Claim

Payment

$3,321
3,717
5,320
6,088
7,826
6,366
8,711

Average
Lawsuit
Payment

$29,451
40,183
58,079
69,458
57,472
54,285
78,493

Total Payout
To Plaintiffs

And
Their Attorneys

(millions)

$12.9
16.2
24.5
25.2
29.6
25.6
42.8

Legal
Defense

Expenses
(millions)

$1.3
1.9
1.9
1.6
2.2
3.1
4.5

Medical
Payments
(millions)

$1.7
2.5
2.7
3.3
3.5
3.1
4.3

Admin.
Expense
(millions)

$1.5
1.5
1.6
1.8
2.1
2.2
2.2

Total FELA
Costs

(millions)

$17.4
22.1
30.7
31.9
37.4
34.8
53.8
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