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Constitutional Rights of Majority Not Violated by Action of
Commissioner of Education to Reduce Racial Imbalance

Upon recommendation of a three man committee appointed to study
racial imbalance that had resulted adventitiously in the Malverne School
District, the New York State Commissioner of Education ordered the district
reorganized. In order to reduce the concentration of Negro students in one
school, larger, more racially heterogeneous attendance zones were to be substi
tuted for the neighborhood zones. A parent brought suit on behalf of a
white student to enjoin the school board from enforcing the directive, claim
ing that in being compelled to attend a more distant, nonneighborhood school
solely on account of his race, the student was being deprived of due process
and equal protection of the law under the fourteenth amendment to the Con
stitution of the United States. The United States District Court for the
Eastern District of New York held, that the commissioner's action, though
involving a racial classification, did not violate due process and equal pro
tection of the law guaranteed under the fourteenth amendment inasmuch
as the commissioner, on the basis of expert opinion, detennined the classi
fication necessary for the accomplishment of a permissible state policy, and
the motivation of the action was not discriminatory. Olson v. Board of
Educ., 250 F. Supp. 1000 (E.D.N.Y.), appeal dismissed on other grounds,
367 F.2d 565 (2d Cir. 1966).

In Brown v. Board of Educ.1 the Supreme Court held that under the equal
protection clause of the fourteenth amendment a state could not enforce
racial segregation in its public schools. The decision overruled the long
standing separate-but-equal doctrine 2 and established the trend to abolish

explain. Weinstein, supra note 11, at 555-56. Recent implied consent statutes have
specifically required such explanation. E.g., MINN. STAT. ANN. § 169.123 (2) (Supp.
1965); Mo. ANN. STAT. § 564.444 (Supp. 1966); S.D. CODE § 44.0302-2 (Supp.
1960); VA. CODE ANN. § 18.1-55.1(c) (Supp. 1966). California has also provided
for explanation:

Such person shall be told that his failure to submit to such a chemical test
will result in the suspension of his privilege to operate a motor vehicle for
a period of six months.

CAL. VEHICLE CODE § 13353(a) (Supp. 1966). Since most persons are not aware
that they have "consented" to such a test, it seems only fair that some explanation
of the law be made.

A closely related problem that arises from the Gideon-Escobedo-Miranda line of
cases is whether a defendant arrested for driving while intoxicated has a right to
advice of counsel prior to submitting to the tests. See Miranda v. Arizona, 384 U.S.
436 (1966); Escobedo v. Illinois, 378 U.S. 478 (1964); Gideon v. Wainwright, 372
U.S. 335 (1963). In Schmerber, the defendant argued that he had such a right.
The Court rejected his claim, however, since Miranda had extended the right to
counsel as a "protective device" only when a defendant was entitled to assert the
privilege against self-incrimination, and the defendant in Schmerber was not so
entitled. Schmerber v. California, 384 U.S. 757, 765-66 (1966); see note 15 supra
and accompanying text.

1347 U.S. 483 (1954).
• In an eight-to-one decision, the Supreme Court in Plessy v. Ferguson, 163 U.S.

537 (1896), ruled that a Louisiana statute requiring railway companies to provide
equal but separate accommodations for white and Negro passengers carried in the
state was not a violation of the fourteenth amendment. As a result of Plessy's sanc
tion of separate but equal facilities, hundreds of segregation statutes were enacted
throughout the southern states. Wright, Public School Desegregation: Legal Reme
dies for De Facto Segregation, 40 N.Y.U.L. REV. 285, 287 (1965).
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all de jure segregation in public facilities.3 Attempts have been made to
extend the Brown doctrine beyond de jure segregation to problems resulting
from de facto segregation which arises from large concentrations of Negroes
living in residential areas. In the early decisions after Brown, the courts
held that there was no requirement to integrate the races in public schools,
providing racial imbalance had resulted adventitiously.4 However, in recent
years the courts have been confronted with increasingly complex problems
that have led to less consistent rules.5 Consequently, the present posture
of the rights of the minority is uncertain. To some extent the rights of the
minority will be limited by the rights of the majority. However, claims of
the majority arising from de facto segregation have not often been litigated,6
and an interstice remains in the law between the recognized rights of the
minority and majority. The instant case presented the court with a claim
that the rights of a member of the majority had been violated and thus
focused directly on the interstice.

In the instant case the court stated that it was entitled to review the com
missioner's order in light of the fourteenth amendment apart from any state
standard.7 State administrative agencies, however, were "presumed to act
within their constitutional power." 8 The commissioner's directive, therefore,
was presumptively valid, and inasmuch as his determination was supported
by expert opinion, the court held that there was no basis for determining
that the action had been arbitrary.9 The court declared, paraphrasing Mc
Laughlin v. Florida,1.0 that though racial classifications are constitutionally

3 See,_ e.g., New Orleans City Park Improvement Ass'n v. Detiege, 358 U.S. 54,
affirming per curiam 252 F.2d 122 (5th Cir. 1958) (parks); Holmes v. City of Atlanta,
350 U.S. 879, vacating and remanding 223 F.2d 93 (5th Cir. 1955) (golf courses);
Mayor of Baltimore v. Dawson, 350 U.S. 877, affirming per curiam 220 F.2d 386
(4th Cir. 1955) (beaches) .

• In Brown v. Board of Educ., 139 F. Supp. 468, 470 (D. Kan. 1955), the court
stated: "Desegregation does not mean that there must be intermingling of the races
in all school districts. It means only that they may not be prevented from inter
mingling or going to school together because of race or color." The court in Henry
v. Godsell, 165 F. Supp. 87, 91 (E.D. Mich. 1958), held that a Negro student who
was placed in a school composed largely of other Negroes had no constitutional right
to transfer to a school outside her attendance area which had fewer Negroes. How
ever, the court in Clemons v. Board of Educ., 228 F.2d 853 (6th Cir.), cert. denied,
350 U.S. 1006 (1956), held that a school board was in violation of the equal pro
tection guarantee by gerrymandering attendance zones to accomplish segregation.

GIn Bell v. School City, 324 F.2d 209 (7th Cir. 1963), cert. denied, 377 U.S. 924
(1964), the court held that racial imbalance in the schools of a predominantly Negro
neighborhood was not a violation of equal protection, inasmuch as the school board
in good faith was following the neighborhood school policy. But Taylor v. Board of
Educ., 294 F.2d 36 (2d Cir.), cerl. denied, 368 U.S. 940 (1961), held that a school
board which had not acted to eradicate attendance zones gerrymandered by an earlier
board to accomplish segregation was in violation of the Constitution. Moreover, in
Blocker v. Board of Educ., 226 F. Supp. 208 (E.D.N.Y. 1964), the court held that
a school board's neighborhood school policy was in violation of the Constitution be
cause, when combined with its rigid no transfer policy, it aggravated and perpetuated
a segregated school.

e But see Fuller v. Yolk, 230 F. Supp. 25 (D.N.J. 1964), vacated in part and
remanded on other grounds, 351 F.2d 323 (3d Cir. 1965); Morean v. Board of
Educ., 42 N.J. 237, 200 A.2d 97 (1964); Balaban v. Rubin, 14 N.Y.2d 193, 199
N.E.2d 375,250 N.Y.S.2d 281, cert. denied, 379 U.S. 881 (1964).

• Instant case at 1010.
"Ibid.
a Ibid.
1·379 U.S. 184 (1964).
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suspect, they are not proscribed when necessary for the accomplishment of
a permissible state policy.l1 Since expert opinion supported the commission
er's finding that the classification was necessary to accomplish the permissible
state policy of equal educational opportunity,J.2 and the motivation of the
action was not discriminatory/3 the classification was not a violation of the
plaintiff's constitutional rights of equal protection and due process of law.

Equal protection and due process are two overlapping but not coterminous
guarantees within the fourteenth amendment.14 Equal protection requires
that the classifications made in state regulations have a reasonable relation
ship to a valid state purpose and, thereby, not constitute invidious discrimi
nation.15 In the early application of equal protection to public education,
the Court found that racial segregation was not an invidious discrimination
so long as equal educational facilities were provided.16 This attitude has
undergone a gradual change 17 culminating in the Court's decision in Brown
v. Board of Educ.1S In Brown the Court conclusively found that "separate
educational facilities are inherently unequal" 19 and ruled that state segre
gated schools violated the equal protection guarantee of the fourteenth
amendment.20 Thus racial segregation in public schools was determined to
be an invidious discrimination.

The Supreme Court has historically applied due process to determine the
reasonableness of the ends and legitimacy of the methods of governmental

11 Instant case at 1010.
12 The opinion in the instant case suggests that in Vetere v. Allen, 15 N.Y.2d 259,

206 N.E.2d 174, 258 N.Y.S.2d 77, cert. denied, 382 U.S. 825 (1965), the New York
Court of Appeals supported the commissioner's finding that the classification was
necessary to accomplish a state policy. Id. at 1005, 1010. The case involved another
white student living in the Malverne School District who brought an action alleging
that the commissioner's order violated state education laws. The court of appeals
found that the commissioner had not acted arbitrarily and, therefore, had acted within
his powers as set down by the state statute.

13 Instant case at 1010.
It See Griswold v. Connecticut, 381 U.S. 479 (1965).
,. E.g., McLaughlin v. Florida, 379 U.S. 184, 190-91 (1964); Ferguson v. Skrupa,

372 U.S. 726, 732 (1963); Morey v. Doud, 354 U.S. 457, 463-64 (1957).
1< See Gong Lum v. Rice, 275 U.S. 78 (1927); Cumming v. County Board of

Educ., 175 U.S. 528 (1899) (by implication). See generally Kaplan, Segregation
Litigation and the Schools-Part II: The General Northern Problem, 58 Nw. U.L.
REV. 157, 160-70 (1963).

1f In 1938, the first complaint against enforced racial segregation in public educa
tion was successful. Missouri ex reI. Gaines v. Canada, 305 U.S. 337 (1938). In
1950, the Court handed down two decisions which went beyond requiring equal physi
cal facilities and cast doubt on the ability of a state to provide both separate and
equal education. In McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950), the
Court found that the restrictions placed upon a Negro graduate student solely because
of his race interfered with his ability to "learn his profession," id. at 641, and there
fore violated his guarantee of equal protection of the law. Similarly, in Sweatt v.
Painter, 339 U.S. 629 (1950), the Court found that the measurement of equal edu
cational opportunity went beyond physical facilities to "those qualities which are in
capable of objective measurement," id. at 634, and held that requiring a Negro law
student to attend a Negro law school in Texas rather than the Texas Law School
was a denial of equal protection. These cases set the stage for Brown which followed
four years later. See Kaplan, supra note 16, at 160-70.

18 347 U.S. 483 (1954).
,. !d. at 495.
%0 Ibid.
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action.21 The Court has justified its use of due process to review state action
by interpreting the due process clause of the fourteenth amendment to guar
antee that an individual will not be deprived of his fundamental rights by
state governments.22 The Court in recent years has tended toward recog
nizing as fundamental only the rights guaranteed in the federal Bill of Rights
and others not explicitly contained therein but characterized as arising from
the penumbra of the Bill of Rights.23

Though the Supreme Court has shown a penchant for utilizing the equal
protection guarantee when dealing with problems of racial discrimination,
in cases involving the federal government and the District of Columbia it
has been forced to look elsewhere for judicial proscriptions since these juris
dictions are not subject to the fourteenth amendment. In these cases the
Court has interpreted the due process clause of the fifth amendment as pro
scribing arbitrary racial discriminations.24 In Bolling v. Sharpe,25 a school
segregation case arising in the District of Columbia, the Court held that
enforced racial segregation in public schools was a denial of due process.
The decision, in effect, reaffirmed that racial segregation in public schools
was an invidious discrimination and also recognized that it was a violation
of a fundamental right. In Cooper v. Aaron,26 a case which arose in a state,
the Court restated that enforced racial segregation was proscribed by the
equal protection guarantee and declared: "The right of a student not to be
segregated on racial grounds in schools so maintained is indeed so funda
mental and pervasive that it is embraced in the concept of due process of
law." 27 The Court's declaration emphasized the fundamental nature of the
right of a student not to be invidiously discriminated against by racial segre
gation in public schools. Thus Cooper recognized that the guarantees of
equal protection and due process of the fourteenth amendment both pro
scribe racial segregation, suggesting that both lines of precedent could be
brought to bear on further racial discrimination problems.

In recent decisions the Court has expanded the constitutional protection
against invidious discrimination to effect a prohibition against arbitrary racial
classification as well as racial segregation.28 Arbitrary racial classification

21 FORKosCH, CONSTITUTIONAL LAW §§ 387-89, 411 (1963); see Nebbia v. New
York, 291 U.S. 502, 537 (1934); Truax v. Corrigan, 257 U.S. 312, 331-33 (1921).

"'See, e.g., Rochin v. California, 342 U.S. 165, 169 (1952); Curry v. McCanless,
307 U.S. 357, 370 (1939); Butierv. Perry, 240 U.S. 328, 333 (1916).

"'Truax v. Corrigan, 257 U.S. 312, 331-33 (1921); see Bolling v. Sharpe, 347
U.S. 497, 499 (1954) .

.. Before Brown the Supreme Court was confronted with two cases arising from
federal sanctions on persons of Japanese descent during World War II. The Court,
in upholding the sanctions, indicated that under the due process clause of the fifth
amendment, racial discrinIination was "immediately suspect," Korematsu v. United
States, 323 U.S. 214, 216 (1944), and "in most circumstances irrelevant and therefore
prohibited." Hirabayashi v. United States, 320 U.S. 81, 100 (1943).

"347 U.S. 497 (1954) .
." 358 U.S. 1 (1958).

:IT ld. at 19.

.. See McLaughlin v. Florida, 379 U.S. 184, 191-92 (1964); Goss v. Board of
Educ., 373 U.S. 683, 687 (1963).
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does not require a separation of the races, but only a policy based on race.29

The Court has declared that racial classifications: "will be upheld only if
. . . necessary . . . to the accomplishment of a permissible state policy." 30
The test for racial discrimination that has emerged can be stated as follows:
Classification based on race, unless necessary for the accomplishment of a
permissible state policy, is an invidious discrimination and, therefore. a
breach of a fundamental right, and so constitutes a denial both of equal pro
tection and due process of law. It should be noted, however. that the cases
engendering this test have arisen from circumstances in which the proscribed
discrimination was directed at a racial minority. Thus any application of
the test to other than minority groups must be recognized as an extension
not heretofore sanctioned by the Court.

The Court further emphasized its policy against racial discrimination by
declaring that racial classifications are "'obviously irrelevant and invidi
ous' "31 and "'constitutionally suspect' . . . and subject to the 'most rigid
scrutiny. . . .''' 32 With these statements the Court placed the burden of
persuasion on the state to show the necessity of the classification.33 To satis
fy this part of the test, a court confronted with a question of racial classifica
tion should hear both the state's and the individual's evidence and determine
on the basis of its own independent judgment whether the state has over
come the presumption against the classification by establishing that the classi
fication was necessary to accomplish a valid state policy and, therefore, was

not an invidious discrimination.
The test outlined above provides a logical basis for examining the prob

lem in the instant case. Inasmuch as the alleged discrimination is directed at
the racial majority, the initial consideration is determining whether the test
can be applied. Though this question has not been answered directly, there
are cases suggesting that the equal protection guarantee does not apply
solely to members of a racial minority.34 Moreover, the policy underlying

29 See McLaughlin v. Florida, 379 U.S. 184 (1964); Goss v. Board of Educ., 373
U.S. 683 (1963).

30 McLaughlin v. Florida, 379 U.S. 184, 196 (1964).

31 Goss v. Board of Educ., 373 U.S. 683, 687 (1963).

32 McLaughlin v. Florida, 379 U.S. 184, 192 (1964) •

.. This is a departure from the Court's usual presumption that a state acts within
its constitutional powers. This presumption places the burden of proof on the indi
vidual to show that the classification was arbitrary. See, e.g., McGowan v. Maryland,
366 U.S. 420, 425-26 (1961); Whitney v. California, 274 U.S. 357, 369 (1927).

"The Court in Kentucky v. Powers, 201 U.S. 1 (1906), was confronted with a
problem concerning a member of the white race claiming protection under the four
teenth amendment. The Court stated:

The cases to which we have adverted had reference . . . to alleged
discriminations against negroes because of their race. But the rules an
nounced in them equally apply where the accused is of the white race....
[T]he Fourteenth Amendment of the Constitution, is for the benefit of all of
every race whose cases are embraced by its provisions ....

!d. at 32-33.
In Takahashi v. Fish and Game Comm'n, 334 U.S. 410 (1948), the Court

decided a case involving an alleged discrimination against a member of the Japanese
race. The Court looked beyond discrimination directed against a minority race stat-
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equal protection has been clearly defined as the prohibition of invidious dis
crimination,35 to provide to all the equal protection of the law. Although
in racial cases those discriminated against have been members of a minority,
once a court finds members of a majority have been invidiously discriminated
against, there is no logical basis for precluding the majority from the pro
tection that has been given the minority. Thus it is not illogical to assume
that the test can be applied to the problem in the instant case. The court
did not question the applicability of the proscription of invidious racial dis
crimination to the instant case.36

Assuming that the test can be applied, it must be determined whether the
action of the commissioner involved a racial classification. Although mem
bers of the majority and minority were not singled out and dealt with differ
ently, the purpose of the commissioner's action was to mix the different
racial groups. Moreover, racial considerations were at the heart of both the
cause and the execution of the action, and the plaintiff's alleged injury of
being required to travel a greater distance to school was the direct conse
quence of the action. These are ample grounds for concluding that the com
missioner's action involved a racial classification. The court correctly arrived
at this conclusion.37

It must also be determined whether the classification is necessary for the
accomplishment of the state policy. On this point the court can be criti
cized. The opinion is unclear and difficult to follow. The court answered
the due process question by stating that inasmuch as the commissioner had
relied on expert opinion in making his determination, he did not act arbi
trarily.58 In answer to the equal protection question, the court used the com
missioner's finding that the classification was necessary to accomplish the
state policy to satisfy the McLaughlin test, and appended to this its own
judgment that the motivation of the action was not discriminatory.59 In so
deciding the court departed from the correct test for racial discrimination.
It separated the due process and equal protection questions, whereas accord
ing to the correct test, when a question of invidious racial discrimination is
raised the standards are the same.40 More significantly, the court allowed
the conclusion that the racial classification was necessary for the accomplish-

ing: "[T]he Fourteenth Amendment ... protect[s] 'all persons' against state legislation
bearing unequally upon them either because of alienage or color." Id. at 420.

Thus it appears that the equal protection guarantee is not confined to proscribing
discrimination directed against members of a minority race.

"E.g., Ferguson v. Skrupa, 372 U.S. 726, 732 (1963); Morey v. Doud, 354 U.S.
457,463-64 (1957) .

.. The court stated: "If race has no relevance to education and it is the only
support for the Commissioner's action, it must be condemned." Instant case at 1007.

"Id. at 10to.
.. Ibid.
3D Ibid.
.. There is a possibility, however, that a second due process problem was raised.

The New York statute empowering the Commissioner of Education provided in part:
Any person conceiving himself aggrieved may appeal or petition to the

commissioner of education who is hereby authorized and required to examine
and decide the same; and the commissioner of education may also institute
such oroceedino-s as are authorized under this article and his decision in such
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ment of a valid state policy to be drawn by the commissioner rather than by
the court. The correct test requires that the state overcome the presumption
against the racial classification in order for the classification to escape judg
ment as an invidious discrimination and a violation of a fundamental right.
For this to be accomplished, the court should hear the evidence of both
parties and judge for itself whether the state established the necessity of the
classification. This rule is particularly compelling in light of the fact that
the experts are not all in agreement with those experts upon whom the
commissioner relied: that racial imbalance in public schools deprives the
students involved of equal educational opportunity.41 This difference of
opinion among the experts regarding such a critical matter illustrates the
danger warned against by a noted jurist: allowing fundamental rights
to be detennined on the basis of current social-scientific thought.42 This
danger can be lessened by cross-examining the experts and testing their views
against the differing views of equally qualified experts. In deviating from
the correct test by not allowing the commissioner's conclusions to be tested
in court, the court in the instant case accepted the expert opinion relied upon
by the commissioner at face value and deprived itself of a needed safeguard.

An additional criticism that may be directed at the court is that it ap
peared to divorce its judgment that the action was not discriminatory from
its consideration of the necessity of the classification. According to the cor
rect test, deciding whether the racial classification is necessary in accomplish
ing the valid state policy is an integral part of determining whether the
classification constitutes an invidious discrimination. The court should have
looked to the necessity of the classification rather than the other, undefined
considerations it relied upon to determine whether the action was an in
vidious discrimination.

Thus the court in the instant case has established a precedent of doubtful
merit. The course the court should have followed is clear. When a claim
is made alleging an arbitrary racial classification, the possibility of an invid-

appeals, petitions or proceedings shall be final and conclusive, and not subject
to question or review in any place or court whatever.

N.Y. EDUC. § 310. The statute does not provide for judicial review of the commis
sioner's determinations. However, the Supreme Court has long recognized the right
of the courts to review administrative decisions which raise issues under the four
teenth amendment. See Plymouth Coal Co. v. Pennsylvania, 232 U.S. 531, 547
(1914-). The instant court correctly recognized this right. Instant case at 1009 &
n.35. In reviewing the commissioner's action, the court applied a test for arbitrari
ness. ld. at 1010. However, a due process standard has arisen for administrative
actions which demands not only that the agency not act arbitrarily but also that it
provide fair notice and a proper hearing to the parties involved. Willner v. Com
mittee on Character & Fitness, 373 U.S. 96 (1963); Railroad Comm'n v. Pacific Gas
& Elec. Co., 302 U.S. 388 (1938). Thus if the commissioner's action amounted to a
deprivation of the plaintiff's liberty, bringing the case within the purview of due
process, a question apart from that raised by the racial classification could be con
sidered: Whether the commissioner violated due process for failure to provide the
plaintiff proper notice and a fair hearing before making his determination.

.. Instant case at 1008. The court in the instant case lists several authorities who
differ with the view that racial imbalance denies Negro children equal educational
opportunity. Instant case at 1008 n.32. See generally van den Haag, Social Science
Testimony in the Desegregation Cases-A Reply to Professor Kenneth Clark, 6 VILL.
L. REV. 69 (1960) ; Note, 19 RUTGERS L. REV. 558, 563-66 (1965) .

.. Cahn, Jurisprudence, 30 N.Y.U.L. REV. 150, 167 (1955).


