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The rapidly expanding federal criminal caseload threatens to
inundate the federal judicial system. I Two major contributing factQrs
are the increasing number of drug prosecutions and the new federal
sentencing guidelines.

Drug cases now account for over forty percent of the federal
criminal trials and about one half of the cases handled by the appeals
courts. The recent antidrug legislation is expected to dramatically
increase drug case filings. Compounding the difficulty is the fact that
drug prosecutions tend to consume more resources than nondrug
cases. 2

Adding to the crisis is the unexpected increase in workload
resulting from the Federal Sentencing Guidelines3 (the "Guidelines")
promulgated under the Sentencing Reform Act of 1984.4 The Guide
lines have increased the time of sentencing hearings significantly.

• Professor of Law, Texas Tech University School of Law; B.A. St. Ambrose University;
J.D. Washington University (St. Louis).

J. FEDERAL COURTS STUDY COMMITTEE, REPORT ON THE FEDERAL JUDICIARY 99-101 (1990).
2. [d. at 6-7.
3. United States Sentencing Commission, Guidelines Manual (Nov. 1989) (hereinafter

"U.S.S.G.").
4. 28 U.S.C. § 994(a) (Supp. IV 1986).
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Moreover, the Guidelines have disrupted the negotiation process by
reducing the incentives to plead guilty. S

No attempt will be made here to assess what impact the clogging
of the system has and threatens to have on the federal courts.
However, the current state of affairs surely will affect how cases are
decided.

II. SENTENCING GUIDELINES

The Federal Sentencing Guidelines became effective on Novem
ber 1, 1987.6 They were promulgated by the United States Sentencing
Commission under the authority of the Sentencing Reform Act of
1984.7 In December 1987, the Sentencing Act amended the statutory
provisions relating to the Guidelines, giving the Commission new
authority to amend the Guidelines and to make other changes. s The
Commission amended the Guidelines effective January 15, 1988.9

The general constitutional validity of the Guidelines was upheld
by the United States Supreme Court in Mistretta v. United States,1O
but other constitutional attacks have been made. In United States v.
White,1I the Fifth Circuit rejected claims that the due process clause
was violated by application of the Guidelines. 12 A claim that restric
tion of the district judge's sentencing discretion unconstitutionally
limited the accused's right to present mitigating factors was rejected
because due process does not guarantee an individualized sentence. 13

Another claim, logically compelling on its face, was that the Guide
lines impose a penalty for exercise of the constitutional right to

5. FEDERAL COURTS STUDY COMMITTEE, REpORT ON THE FEDERAL JUDICIARY 126-33 (1990).
6. 18 U.S.C. § 3551 (1988).
7. 28 U.S.C. § 994(a) (Supp. IV 1986).
8. 28 U.S.C.A. § 994 (West Supp. 1989).
9. U.S.S.G. App C. A defendant who has been sentenced to a prison term based on a

sentencing range that was subsequently lowered by the Sentencing Commission may seek
resentencing. 18 U.S.C. § 3582(c)(2) (1988). This provision has been interpreted as applying
only to offenses committed on or after the effective date of the Guidelines. United States v.
Watson, 868 F.2d 157, 158 (5th Cir. Mar. 1989); accord United States v. McKinney, 866 F.2d
781 (5th Cir. Feb. 1989); United States v. Iredia, 866 F.2d 114 (5th Cir. Feb. 1989), cert.
denied, __ U.S. __, 109 S. Ct. 3250, 106 L. Ed. 2d 596 (1989).

10. __ U.S. __, 109 S. Ct. 647, 102 L. Ed. 2d 714 (1989).
11. 869 F.2d 822 (5th Cir. Mar. 1989), cert. denied, __ U.S. __ , 109 S. Ct. 3172,

104 L. Ed. 2d 1033 (1989).
12. [d. at 825.
13. [d.
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trial. 14 The defendant who is found to have clearly accepted respon
sibility gets an automatic two-point reduction. IS A defendant pleading
guilty is not given this reduction as a matter of right (she must show
sincere contrition),16 nor is the defendant who goes to trial necessarily
precluded. I? But, as the Fifth Circuit acknowledges, the nonpleading
defendant may, as a practical matter, "have a difficult time per
suading the trial judge that her position is sincere rather than merely
convenient."18 A slight chance of success, however, does not consti
tute an absolute bar. 19 In any event, the fact that a defendant who
pleads guilty may get a more lenient sentence does not necessarily
mean that one who stands trial and receives a stiffer sentence is
unconstitutionally penalized for exercising her right to trial, even
though from the defendant's perspective it may seem SO.20

Challenges to sentences imposed according to the Guidelines
became so common that the court simplified briefing requirements
in sentence challenge-only appeals by adopting an optional form for
the appellate brief. 21 If the appellant chooses, the completed form
DKT-3G(CR) - "Docketing Statement-Criminal Appeals" - with
attachments will be regarded as the equivalent of the brief required
by Federal Rule of Appellate Procedure 28.22 The details of the
claimed errors or reasons for the appeal, however, must be filled in.
If not, the appeal will be dismissed. 23

The blueprint for handling sentencing guidelines cases was out
lined in United States v. Mejia-Orosco24 and elaborated further in
cases such as United States v. Reyes-Ruiz2s and United States v.
Roberson. 26 The sentencing guidelines do not provide a slide-rule

14. United States v. Thomas, 870 F.2d 174, 177 (5th Cir. Mar. 1989).
15. U.S.S.G. § 3El.l(a).
16. [d. § 3E 1.1 (c).
17. [d. § 3El.l, comment. (n.2).
18. United States v. Thomas, 870 F.2d 174, 177 (5th Cir. Mar. 1989).
19. [d.
20. [d.
21. See United States v. Esquivel-Cortes, 867 F.2d 830, 831 (5th Cir. Feb. 1989), cert.

denied, __ U.S. __, 110 S. Ct. 121, 107 L. Ed. 2d 82 (1989).
22. [d.
23. See id. at 831-32.
24. 867 F.2d 216 (5th Cir. Feb. 1989), cert. denied, __ U.S. __, 109 S. Ct. 3257,

106 L. Ed. 2d 602 (1989).
25. 868 F.2d 698 (5th Cir. Mar. 1989).
26. 872 F.2d 597 (5th Cir. Apr. 1989), cert. denied, __ U.S. __, 110 S. Ct. 175,

107 L. Ed. 2d 131 (1989).
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formula that automatically determines the sentence, rather they merely
provide a "framework."2?

The two basic components involved in the first step of deter
mining the sentence are the nature of the offense and the character
istics of the offenders.28 The base level of the offense for which the
defendant has been convicted is arrived at by reference to the table
which covers about ninety percent of federal offenses. This base level
is adjusted upward or downward by specified offense characteristics.29

For example, the level is increased if a firearm is used,30 but the
level is decreased if the offender cooperates with government offi
cials. 31 The defendant is placed in one of six criminal history cate
gories based on a point scale in which points are assigned based on
the seriousness, frequency, and recency of previous criminal convic
tion. 32

The final sentencing range is calculated from a table of minimum
and maximum sentences by cross-referencing the offense level with
the criminal history. The sentencing range at each level is set such
that the maximum sentence exceeds the minimum by the greater of
six months or twenty-five per cent.33 The district court accordingly
has "some latitude to fine tune the sentence to the individual defen
dant and the circumstances of the defendant's offense."34 Departures
from the Guideline-specified sentence are authorized if the court finds
"an aggravating or mitigating circumstance . . . not adequately taken
into consideration by the Sentencing Commission. "35

The presentence report, always important in sentencing, is of
critical importance in the formal guideline regime. It contains the
basic information for setting the offense level and criminal history
category and for justifying departures from the guidelines.36 Attesting
to its importance is the new Federal Rule of Criminal Procedure
32(c) which permits waiver of the presentence report "only when the

27. 867 F.2d at 218.
28. [d.
29. [d.
30. See, e.g., United States v. Franco-Torres, 869 F.2d 797, 799 (5th Cir. Mar. 1989)

(citing U.8.S.G. § 2DI.l(b)(I».
31. 867 F.2d at 219.
32. [d.
33. [d.
34. [d.
35. 18 U.S.C. § 3553(b) (1988).
36. 867 F.2d at 219.
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district judge notes on the record why sufficient information is
available from other sources. "37 The failure of the record to reflect
a "clear resolution of the facts" from the presentence report, a
necessity for adequate review, is grounds for vacating the sentence
imposed. 38

The appeals court plays a more significant role than under pre
Guideline law because defendants now have a statutory right to
appeal a sentence above that called for in the Guidelines.39 Under
the appeal provisions, "[cJharacterization of the alleged sentencing
error is 'critical.' "40 A sentence outside the range of the applicable
Guideline will be remanded only if it is unreasonable,41 while a
sentence resulting from an incorrect application of the Guidelines
must be reversed even if reasonable.42 Findings of fact on which the
sentence is based are reviewed under a "clearly erroneous" standard.43

A. Base Offense Level and "Adjustments"

United States v. Roberson44 illustrates how the base offense level
is "adjusted." Credit card abuse has a base offense level of six, but
three, two-point upward adjustments based on money amount, a
"vulnerable victim," and defendant's obstruction of justice respec
tively, increased the total to twelve on the vertical axis.4s An active
criminal past earned a Category VI criminal history rating on the
horizontal axis. 46 An offense level of twelve and a Category VI
criminal history translates to a sentencing range of thirty to thirty
seven months. 47

An attempt has the base offense level of the object offense, but
the level will be decreased by three unless the defendant did all the

37. United States v. Burch, 873 F.2d 765. 767 (5th Cir. May 1989).
38. Id.; see also United States v. Mejia-Orosco, 867 F.2d 216, 219-20 (5th Cir. Feb. 1989)

("strict compliance" with FED. R. CRIM. P. 32(c) is warranted), cert. denied, __ U.S.
__, 109 S. Ct. 3257, 106 L. Ed. 2d 602 (1989).

39. 18 U.S.C. § 3742(a)(3) (1988).
40. 867 F.2d at 218.
41. 18 U.S.C. § 3742(e)(3), (£)(2) (1988); see 867 F.2d at 218.
42. 18 U.S.C. § 3742(e)(2), (£)(1); see 867 F.2d at 218.
43. 18 U.S.C. § 3742(e) (1988).
44. 872 F.2d 597 (5th Cir. Apr. 1989), cert. denied, __ U.S. __, 110 S. Ct. 175,

107 L. Ed. 2d 131 (1989).
45. Id. at 600-01.
46. Id. at 601.
47. Id.
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acts he believed necessary to complete the offense or he was on the
verge of completing those acts but for being prevented by events
beyond his. control.48 Because the offense of attempted robbery,
however, is specifically governed by the Guidelines, the three-level
decrease did not apply in United States v. Toles. 49 The decrease did
not apply in any event to an offense that was incomplete because
the bank teller blocked it by claiming he could not open the cash
box. 50

In a drug conspiracy case, the amount used by the conspirators
in negotiations is used to calculate drug amounts for setting the
offense level.5! The amount alleged in the indictment is not control
ling.52 A departure to a lower sentence is allowed if the defendant is
not reasonably capable of producing the negotiated amount, but the
trial court's refusal to depart will be upheld unless in violation of
law.53 In computing drug quantities, the Guidelines provide that if
the illicit mixture contains any detectable amount, the entire amount
is considered in measuring quantity.54 Hence, the offense level for a
crime of possession of 497 grams of cocaine that is only sixty-eight
percent pure is not based on 388 grams, but on 497 grams.55 Although
the Guidelines do not create a reduction for "weak" drugs,56 an
upward departure may be warranted if the drugs are unusually pure,
suggesting proximity to the source. 57

The Guidelines provide that multiple counts are to be "grouped"
and given the "closely-related" offense level for the most serious or
the offense level for the aggregate quantity, harm or 10ss.58 In United

48. See United States v. Toles, 867 F.2d 222, 223 (5th Cir. Feb. 1989).
49. [d. at 222.
50. [d. at 223.
51. U.S.S.G. § 201.4(a); United States v. Thomas, 870 F.2d 174, 176 (5th Cir. Mar.

1989).
52. United States v. Sarasti, 869 F.2d 805, 806 (5th Cir. Mar. 1989).
53. 870 F.2d at 176.
54. U.S.S.G. § 20Ll(c); see, e.g., United States v. Taylor, 868 F.2d 125, 127-28 (5th

Cir. Mar. 1989) (sentencing the defendant according to the weight of the LSO plus medium).
55. United States v. Rojas, 868 F.2d 1409, 1409-10 (5th Cir. Mar. 1989).
56. United States v. Davis, 868 F.2d 1390, 1393 (5th Cir. Mar. 1989).
57. U.S.S.G. § 20Ll, comment. (n.9); see a/so United States v. Otero, 868 F.2d 1412,

1415 (5th Cir. Mar. 1989) (vacating the sentence and remanding the case since the defendant
was not given a chance to raise a factual contention that 93070 pure cocaine is not unusually
pure).

58. U.S.S.G. § 301.2.
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States v. Pope,59 the Fifth Circuit stated that the respective crimes
of possession of a pistol by a felon and possession of an unregistered.
silencer need not be grouped because they involved two distinct
harms and different societal interests. 60 The court noted the defen
dant's status as a former felon was crucial to one offense but
irrelevant to the other.61

In United States v. Taplette,62 the court considered the effect of
offenses of which the defendant is not convicted.63 Two approaches
are possible: to consider the other offenses in determining offense
level or to use them as the basis for an upward departure. 64 Noting
that the amended Guidelines after January 15, 1988 specifically
authorize the first approach, the court felt constrained in this, a
preamendment case, to follow the second approach.65 An upward
departure was found "not unreasonable, given the number of related
transactions and the quantities involved in each."66

A frequently contested issue is whether the defendant's role in
the offense warrants either an upward or downward adjustment to
the offense level. In United States v. Mejia-Orosco,67 the court
addressed the increase of the base offense level because the defendant
played an aggravating role in the offense as "an organizer, leader,
manager or supervisor. "68 The court acknowledged that the fact of
manager status involved drawing inferences from a variety of data
and was more complex, for example, than whether the defendant
carried a gun during the commission of the offense.69 Nevertheless,
the court concluded it was a factual rather than legal finding and
would be upheld unless found to be "clearly erroneous. "70 To impose

59. 871 F.2d 506 (5th Cir. Apr. 1989).
60. Id. at 510.
61. Id.
62. 872 F.2d 101 (5th Cir. Apr. 1989), cert. denied, __ U.S. __, 110 S. Ct. 128,

107 L. Ed. 2d 88 (1989).
63. Id. at 106.
64. See id. at 106-07.
65. Id.
66. [d. at 107.
67. 867 F.2d 216 (5th Cir. Feb. 1989), cert. denied, __ U.S. __, 109 S. Ct. 3257,;

106 L. Ed. 2d 602 (1989).
68. Id. at 220 (quoting U.S.S.G. § 3BI.1).
69. Id. at 221.
70. Id. at 220-21; see United States v. Davis, 868 F.2d 1390, 1391 (5th Cir. Mar. 1989)

(two-point increase because defendant was an "organizer or leader"); see also United States
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a more stringent limit on the fact-finding of the district court would
have the perverse result of encouraging departures from the Guide
lines which are subject to reversal only if "unreasonable. "7t A
conclusory, simple statement that the defendant is a "manager" or
"leader" is adequate even though the court would prefer more
specific findings when possible. 72

The claim often is made that a sentence should have been reduced
either four levels because the defendant was only a "minimal"
participant in the offense or two levels because he was a "minor"
participant. 73 The often cited United States v. Buenrostro74 upheld
the trial court's determination that an alleged one time courier was
not a "minimal participant" in a possession of heroin offense. 75 The
court further held that the determination was a factual finding subject
to a "clearly erroneous" standard of review.76 Although courts prefer
a specific finding when possible,77 a simple statement that the defen
dant was not a "minor participant"78 or "minimal participant"79 will
suffice. These designations are intended to encompass all claims of
limited involvement and avoid the need to consider all the unique
differences argued to mitigate the sentence.so Another factual deter
mination, which the appellate court "will nearly always sustain"81

v. Barreto, 871 F.2d 511. 512-13 (5th Cir. Apr. 1989) (even a "middleman" in a drug
transaction may be an organizer when he acts independently and orchestrates the details of a
delivery).

71. [d. at 221.
72. [d.
73. See, e.g., infra notes 78-79 and accompanying text.
74. 868 F.2d 135 (5th Cir. Mar. 1989).
75. [d. at 138.
76. [d. at 137.
77. United States v. Mejia-Orosco, 867 F.2d 216,221-22 (5th Cir. Feb. 1989), cerro denied,

__ U.S. __, 109 S. Ct. 3257, 106 L. Ed. 2d 602 (1989).
78. United States v. Gallegos, 868 F.2d 711, 713 (5th Cir. Mar. 1989).
79. United States v. Thomas, 870 F.2d 174, 176 (5th Cir. Mar. 1989); United States v.

Sarasti, 869 F.2d 805, 807 (5th Cir. Mar. 1989) (even if only a courier); United States V.

Franco-Torres, 869 F.2d 797, 801 (5th Cir. Mar. 1989) ("mere mule" may be more than a
"minimal participant"); United States v. Mora-Estrada, 867 F.2d 213, 215 (5th Cir. Feb. 1989)
(one of three couriers who smuggled 110 pounds of marijuana not a "minimal participant");
see also United States v. Rojas, 868 F.2d 1409, 1410 (5th Cir. Mar. 1989) (defendant's
assistance to authorities does not mandate reduction); United States v. Betancourt, 868 F.2d
1410, 1411 (5th Cir. Mar. 1989) (even though only a driver the defendant was well aware of
the scope of the auto theft conspiracy to which he pleaded guilty).

80. See 867 F.2d at 216.
81. 870 F.2d at 176.
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because it is based on the credibility of the defendant's contrition is
whether the defendant has accepted responsibility (a two-point re
duction),82

B. "Departures"

A sentence outside the applicable range is proper only if the
sentencing judge identifies an aggravating or mitigating factor that
is not sufficiently contemplated by the Guidelines.83 A departure from
the applicable range was found unreasonable in United States v.
Burch.84 Noting the Guidelines' philosophy of making the punishment
fit the crime and not the offender, the court discountenanced a
departure based on the defendant's eschewing of an ample oppor
tunity to pursue an education and a legitimate career in favor of a
pursuit of crime.85 The court emphasized that ordinarily the criminal
history category is adequate to take individual offender characteristics
into account. 86 A departure based on criminal history is justified only
if the criminal history category itself "significantly underrepresents
the seriousness of the defendant's criminal history or the likelihood
that the defendant will commit further crimes. "87 Thus, if the district
court gives reasons such as prior sentences and prior similar conduct
not resulting in a criminal conviction which make the criminal history
category inadequate, an upward departure may be justified.88 Likewise
in United States v. DeLuna-Trujillo,89 the court upheld an upward
departure because the otherwise applicable criminal history category
was not appropriate, given the amount of drugs involved in the
present and prior offenses and the essential similarity of the two
offenses. 9O

82. U.S.S.G. § 3El.1; see United States v. Franco-Torres, 869 F.2d 797, 799 (5th Cir.
Mar. 1989); see a/so United States v. Barretto. 871 F.2d 511,513 (5th Cir. Apr. 1989) ("Iast
minute expression of regrets" insufficient).

83. 18 U.S.C. § 3553(b) (1988).
84. 873 F.2d 765, 768 (5th Cir. May 1989).
85. [d.
86. [d. at 769. Congress specifically directed that socioeconomic status, family ties, and

education generally do not excuse nor aggravate the defendant's conduct. U.S.S.G. §§ 5Hl.2,
5Hl.6, 5H1.10.

87. U.S.S.G. § 4A1.3.
88. United States v. Lopez, 871 F.2d 513, 515 (5th Cir. Apr. 1989); United States v.

Fisher, 868 F.2d 128, 130 (5th Cir. Mar. 1989), cert. denied, __ U.S. __, 110 S. Ct.
Ill, 107 L. Ed. 2d 73 (1989).

89. 868 F.2d 122 (5th Cir. Mar. 1989).
90. [d. at 124-25.
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United States v. Roberson91 illustrates an upward departure from
the sentencing range based on aggravating circumstances not ade
quately taken into account by the Guidelines. The court agreed with
the district court that "the Commission did not contemplate that a
credit fraud case would also involve concealing, disposing of, and
burning a corpse. "92 The court of appeals noted the findings made
by the trial court were not clearly erroneous and were sufficiently
specific.93 The trial court identified the aggravating factors and gave
reasons for connecting them to the permissible grounds for depar
ture.94 Accordingly, the l20-month sentence, when the Guideline
recommended sentence was thirty to thirty-seven months, was not
unreasonable. 95 Similarly, in United States v. Salazar- Villareal,96 a
three-year sentence, rather than the Guideline term of four to ten
months, was upheld for transportation of aliens in the United States. 97

The aggravating element was the defendant's reckless flight in a van
carrying two dozen aliens that caused a death and serious injuries to
other passengers.98

A downward departure is authorized if the defendant has given
"substantial assistance to authorities."99 The importance of its eval
uation gives the government considerable leverage, but no more so
than in traditional plea bargaining. lOo The district court's refusal to
depart on this basis will be upheld unless the refusal violates the
law. 101 In reviewing "departure" cases the appellate court will affirm
if "acceptable reasons" are given by the district court and the
departure is "reasonable. "102

91. 872 F.2d 597 (5th Cir. Apr. 1989), cert. denied, __ U.S. __, 110 S. Ct. 175,
107 L. Ed. 2d 131 (1989).

92. [d. at 602; see United States v. Otero, 868 F.2d 1412, 1413 (5th Cir. Mar. 1989)
(where possession of a weapon, even if not unlawful, was properly considered as an aggravating
factor).

93. 872 F.2d at 607.
94. [d. at 602.
95. [d. at 607.
96. 872 F.2d 121 (5th Cir. Apr. 1989).
97. [d. at 121-22.
98. [d. at 122.
99. U.S.S.G. § 5KU.

100. See United States v. Taylor, 868 F.2d 125, 126-27 (5th Cir. Mar. 1989) (Government
gave credit by charging only a single count of conspiracy).

101. United States v. Rojas, 868 F.2d 1409, 1410 (5th Cir. Mar. 1989).
102. 18 U.S.C. § 3742(e) (1988); see United States v. Roberson, 872 F.2d 597, 601 (5th

Cir. Apr. 1989), cert. denied, __ U.S. __, 110 S. Ct. 175, 107 L. Ed. 2d 131 (1989);
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III. SEARCH AND SEIZURE

Perhaps to avoid the common rap of the so-called "survey"
article of superficiality and the lack of "clear purchase in the subject
matter," 103 it is fashionable to attempt to identify trends or to make
glib generalities about the court's work. One such fashion is to
criticize the court for shrinking the rights afforded to criminal
defendants. 104 This criticism is surely misplaced. Whether congenial
to all its members or not (and there is some evidence it is not), an
approach of greater tolerance and leeway for the government and
law enforcement is evident. Such an approach is consistent with the
tendency reflected by Supreme Court decisions. The Fifth Circuit can
hardly be faulted for reaching decisions conforming to the course
charted for it or for attempting to anticipate how the Supreme Court
will hold on as yet unaddressed issues. In fact, the Fifth Circuit has
learned that it will be rebuffed if it does not. 105

It is no secret that judges, including those on the federal appeals
bench, do not relish fourth amendment cases. As usual, the Fifth
Circuit faced a number of search questions during the survey period,
particularly in cases arising out of the "war on drugs. "106 Fourth
amendment claims in drug cases are routine and are commonly
disposed of without much discussion or apparent difficulty. Of
course, the less than seamless web of Supreme Court decisions in
this area on occasion will inspire spirited discussion by, and division
among, the court's members. One such instance was United States
v. Johnson. 107 Suitcases placed on rollers at a bus terminal were
intercepted at .the rear of the terminal by a porter and subsequently
opened at the direction of an officer .108 The officers had probable

United States v. Velasquez-Mercado, 872 F.2d 632, 637 (5th Cir. Apr. 1989) (defendanl's
conduct was more serious than other alien traffickers because he used his position to molesl
women), cert. denied, __ U.S. __, 110 S. Ct. 187, 107 L. Ed. 2d 142 (1989).

103. Higginbotham, Stays of Execution: A Search for Predictability and Rationality, Fifth
Circuit Survey, 20 TEX. TECH L. REv. vii (1989).

104. See, e.g., Bordelon & Kelly, Criminal Law and Procedure, 34 Loy. L. REV. 905
(1989); Canales & Simonson, Criminal Law and Procedure, Fifth Circuit Survey, 20 TEX.

TECH L. REV. 381, 405 (1989).
105. See, e.g., United States v. Dunn, 480 U.S. 294, 107 S. Ct. 1134,94 L. Ed. 2d 326

(1987); Strickland v. Washington, 466 U.S. 668 (1984).
106. See United States v. Johnson, 862 F.2d 1135, 1136 (5th Cir. Dec. 1988) (Higginbotham,

J.), cert. denied, __ U.S. __, 109 S. Ct. 3223, 106 L. Ed. 2d 572 (1989).
107. [d. at 1135.
108. See id. at 1137.
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cause to seize the suitcases and had probable cause to arrest the
defendants. 109 The defendants argued that under the authority of
United States v. ChadwickllO and Arkansas v. Sanders, II I once the
police had the suitcases under their control, they could not search
without a warrant. ll2 The majority, per Judge Higginbotham, found
an "exigency" justifying the warrantless luggage search. 113 Because
the officers were not certain which of the persons about to board
the bus they should arrest, they had two "realistic" choices. 1l4 They
could seize the suspects pending application for a search warrant, or
open the suitcases to confirm or dispel their suspicions. liS Under
these circumstances "and in particular the reasonable concerns for
safety presented by this arrest," the court found that "the officers
made a reasonable decision in line with the policies underlying the
Fourth Amendment."116

Noting that "the Constitution does not wait on a bUS,"117 Judge
Goldberg rejected the majority's three-pronged rationale of exigency:
the "impending departure," safety concerns, and relative intrusive
ness. 1I8 Judge Goldberg was of the opinion that concern for not
inconveniencing persons should not translate to an exigent circum
stance. ll9 Judge Goldberg obviously worried that a free form exigent
circumstance exception without strict limits potentially could gut the
warrant requirement of the fourth amendment. 12o There is evidence,
however, that his concern is not shared by the majority of either the
Fifth Circuit or United States Supreme Court benches. 121

The court again had occasion to consider the "luggage" search
limitation of Chadwick and Sanders, this time in the context of the

109. See id. at 1137 & n.2.
110. 433 U.S. I (1977).
Ill. 442 U.S. 753 (1979).
112. See 862 F.2d at 1137.
113. [d. at 1139.
114. [d. at 1138-39.
115. [d. Other options available to the officers were summarily dismissed by the court. [d.

at n.9.
116. [d. at 1138-39.
117. [d. at 1141.
118. [d. at 1141-42.
119. [d. at 1142.
120. [d.
121. See, e.g., Skinner v. Railway Labor Executives Ass'n, __ U.S. __, 109 S. Ct.

1402, 103 L. Ed. 2d 839 (1989); National Treasury Employees Union v. Von Raab, __
U.S. __, 109 S. Ct. 1384, 103 L. Ed. 2d 685 (1989).
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automobile exception, when it decided United States v. Sanchez. 122

According to United States v. Ross,123 a generalized probable cause
to search an automobile justifies a warrantless search of the entire
vehicle. 124 On the other hand, if as in Arkansas v. Sanders125 the
officers have probable cause to search a specific piece of luggage
before it is placed in an automobile, the automobile exception cannot
be used to search the entire automobile. 126 In Sanchez, the court
characterized the facts as falling on the border between the Ross
automobile exception and the Sanders luggage search limitation. 127

The searching officers had specific probable cause, given to them by
the defendant himself, that two suitcases in the trunk of his car
contained contraband drugs.!2s After the defendant tried to flee in
the automobile and was stopped, the officers opened the trunk and
the two suitcases that had been previously identified by the defendant
as containing drugs. 129 The court applied the automobile exception,
which would allow the opening of the suitcases without a warrant,
rather than the luggage search limitation, which would not. I30 The
court reasoned that the officers had probable cause to search the
whole vehicle which included the two suitcases. 131 Moreover, the
agents did not have the specific probable cause as to the suitcases
until after they had been placed in the auto. 132

The Fifth Circuit applied the "good faith" exception to warrant
requirements to uphold searches under two warrants supported by
an affidavit that was found insufficient by the trial court in United
States v. Craig. 133 Although arguably stale, the affidavit showed a
pattern of criminal activity that was not so lacking in indicia of
probable cause as to make objectively reasonable good faith in relying
on the warrant "impossible." 134

122. 861 F.2d 89 (5th Cir. Nov. 1988).
123. 456 U.S. 798 (1982).
124. [d. at 824-25.
125. 442 U.S. 753 (1979).
126. [d. at 765.
127. 861 F.2d at 92.
128. [d. at 89-90.
129. [d.
130. [d. at 92.
131. [d.
132. [d.
133. 861 F.2d 818 (5th Cir. Dec. 1988).
134. [d. at 823.
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The court embraced a "new, distinct crime" limitation to the
fourth amendment exclusionary rule in United States v. Garcia
Jordan. 13S Even if the defendant's stop was unlawful, the false
statement made after the stop could be used against him in a
prosecution for falsely representing himself to be a United States
citizen,136 a "new" crime137 that arose after the arguably illegal
detention. 138 The Ninth Circuit's approach of allowing the defendant
to raise the exploitation of the arrest issue under an "outrageous
conduct" defense139 was seen as a more rational way to protect
individual rights than to extend the exclusionary rule to bar prose
cution. l40

The Fifth Circuit's continued commitment to an objective de
termination of reasonableness under the fourth amendment is re
flected in the context of an inventory search by United States v.
Judge. 141 The possibility that the search of the defendant's bag found
in the trunk of a forfeited vehicle was motivated by a hope or desire
to find evidence does not vitiate the search if the officers "could
have also reasonably had an administrative motive."142 Relying on
Colorado v. Bertine,143 the court also found that the discretion
conferred by the Drug Enforcement Agency manual would not in
validate the search so long as an objective observer would not
conclude that "the only legitimate purpose for opening a container
found in a vehicle could have been to find evidence"l44 rather than
for "an administrative or safety motivation." 145

In United States v. O/ivier-Becerri/,l4fJ the court applied the
"clearly erroneous" standard of review and its six factor test147 of

135. 860 F.2d 159, 161 (5th Cir. Nov. 1988).
136. See id. at 160.
137. See 18 U.S.C. § 911 (1988).
138. See 860 F.2d at 161.
139. See United States v. Mitchell, 812 F.2d 1250 (9th Cir. 1987).
140. See 860 F.2d at 161.
141. See 864 F.2d 1144, 1147 (5th Cir. Jan. 1989), petition for cert. filed, __ U.S.L.W.

__ (U.S. Mar. 24, 1989) (No. 88-1564).
142. [d. at 1147 n.5.
143. 479 U.S. 367 (1987).
144. 864 F.2d at 1146.
145. [d.
146. 861 F.2d 424 (5th Cir. Nov. 1988).
147. In United States v. Galberth, 846 F.2d 983 (5th Cir. 1988), cert. denied, __ U.S.

__, 109 S. Ct. 167, 102 L. Ed. 2d 137 (1988), the factors are listed as follows: voluntariness
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voluntary consent to uphold a warrantless search of an automobile. 14s

The most important factor was that the contraband was in a hidden
compartment below the trunk floor, indicating that the defendant
felt secure that nothing would be uncovered in the search. 149 The
agents need not advise the suspect of the right to refuse consent, but
the reviewing court's job would be simplified if the suspect were so
advised, as the court recommends. ISO

A "probable cause" case of note was United States v. One
Gates Learjet. 15l The court held that a trace of cocaine "so minute
as to be invisible to the naked eye, even the naked eye aided by a
large magnifying glass"ls2 (three to four milligrams) was an insuffi
cient basis for probable cause to forfeit a plane in which the substance
was detected. 153

United States v. Raborn ls4 contains a provocative discussion of
probable cause; namely, whether it is a mere "probability" or a
"more-probable-than-not" standard. 155 Without reaching a definite
conclusion, the court determined a probable cause finding was jus
tified under either standard. ls6 Merely driving off in a pickup truck
from a farmhouse which was reasonably believed to be a phenyla
cetone plant was not enough. IS? But when a truck approached the
house in a manner that indicated the driver knew exactly where he
was going, and the horn was blown as if he were expected, probable
cause existed that the driver was in some way implicated. ISS

A briefcase was held properly searched as part of an auto search
for cocaine in United States v. Prati. 1S9 The defendant's detention
was regarded as lawful because even if the ten-minute detention while
the police learned he was the source of the cocaine blossomed into

of custodial status; presence of coercion by police; extent of suspect's cooperation; suspect's
awareness of right to refuse; suspect's education and intelligence; and suspect's belief that
evidence would not be found. [d. at 987.

148. See 861 F.2d at 426.
149. [d.
150. [d.
IS!. 861 F.2d 868 (5th Cir. Dec. 1988).
152. [d. at 87!.
153. [d. at 871-72.
154. 872 F.2d 589 (5th Cir. Apr. 1989).
155. [d. at 593-94.
156. [d. at 594.
157. [d.
158. [d.
159. 861 F.2d 82, 85 (5th Cir. Nov. 1988).
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an arrest, the arrest was justified because of a violation of the Texas
speeding laws. l60 This proposition clearly is incorrect; a full-custody
arrest for speeding is not allowed. 161

IV. INEFFECTIVE ASSISTANCE OF COUNSEL

A current phenomenon appears to be an increasing number of
clients who, when unhappy with the result in a case, will seek relief
by a claim against their lawyer. Nowhere is this more evident than
in criminal cases, where, as other means of attacking criminal con
victions dry up, the claim of ineffective assistance of counsel is
routinely argued as a basis for reversal. By now it is obvious that
most of these claims are easily disposed of, in no small part because
of the prejudicial impact-on-outcome requirement of Strickland v.
Washington. 162 Counsel's failure in Kirkpatrick v. Butler163 to make
a motion to suppress when admissibility was "a genuinely close call"
was unprofessional because "any competent attorney exercising rea
sonable professional judgment would have challenged the admissibi
lity of the evidence."l64 Nevertheless, denial of petitioner's habeas
petition was affirmed since the trial judge found that the motion
would have been denied anyway}65 Judge Rufin observed that "con
jecture that defense could have done more" that "might have altered
the result" is always possible. l66 The standard, however, is a reason
able probability of a different result,167 not a conjectural possibility.
Despite this, defendants still are able to mount some creative and
colorable ineffective assistance of counsel claims.

The court in two cases dealt with ineffective assistance as a
ground for new trial. In United States v. Ugalde,168 dealing with an

160. [d. at 85 n.3.
161. See TEX. REV. CIV. STAT. ANN. art. 6701d, § 148(a) (Vernon 1987).
162. 466 U.S. 668 (1984); see, e.g., Green v. Lynaugh, 868 F.2d 176 (5th Cir. Mar. 1989),

cert. denied, __ U.S. __, 110 S. Ct. 102, 107 L. Ed. 2d 66 (1989); Earvin v. Lynaugh,
860 F.2d 623 (5th Cir. Nov. 1988), cert. denied, __ U.S. __, 109 S. Ct. 1558, 103 L.
Ed. 2d 861 (1989).

163. 870 F.2d 276 (5th Cir. Apr. 1989), cert. denied, __ U.S. __, 110 S. Ct. 854,
107 L. Ed. 2d 848 (1990).

164. [d. at 283.
165. [d.
166. [d. at 285.
167. See Strickland v. Washington, 466 U.S. 668, 694 (1984).
168. 861 F.2d 802 (5th Cir. Nov. 1988), cert. denied, __ U.S. __, 109 S. Ct. 2447,

104 L. Ed. 2d 1002 (1989).
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issue of first impression, the court refused to regard evidence of
ineffective assistance as newly discovered for purposes of the defen
dant's motion for new trial. 169 The motion was filed eight months
after the conviction, obviously beyond the normal seven-day limit
for a motion for new trial. 170 The defendants claimed that counsel
made numerous tactical errors at trial, the most serious of which
was waiver of a valid objection to venue and allowing consolidation
of indictments. l7l Adhering to the view of "most circuits," the court
ruled that Federal Rule of Civil Procedure 33 requires that the
evidence itself, not merely its implications be "newly discovered. "172

The effectiveness based on what the defendant knew at trial cannot
be "newly discovered." 173 The defendant also claimed ineffectiveness
from counsel's lack of preparation in failure to review actual evi
dence, something that was not necessarily known during trial. 174 But
the court went one step further. Even facts about counsel's perform
ance not known to the defendant at the. time of trial will not be
regarded as newly discovered evidence. 175 It would be bad policy to
expand the two year limit to include evidence not going to the issue
of defendant's innocence. 176 Because claims of ineffective assistance
are easily made but seldom successful, late requests for new trial on
that ground would only delay the process. The interests of finality
of convictions and fairness to the defendant are best accommodated
by leaving the defendant to his habeas corpus remedy. 177

A district court's granting of a new trial because of counsel's
faulty advice to the defendant was set aside in United States v.
Logan. 178 A Fifth Circuit majority agreed that counsel's advice to
the effect that defendant's prior convictions could not be admitted
in evidence if the defendant testified was erroneous. 179 But a new
trial could not be granted because counsel's malfeasance did not
meet the prejudice prong of Strickland: but for the advice, the jury

169. [d. at 810.
170. See id. at 804.
171. See id. at 806-07.
172. [d. at 806.
173. [d.
174. [d. at 807.
175. [d. at 807-08.
176. [d. at 809.
177. [d. at 809-10.
178. 861 F.2d 859, 860 (5th Cir. Dec. 1988).
179. [d. at 864.



HeinOnline -- 21 Tex. Tech. L. Rev. 226 1990

226 TEXAS TECH LA W REVIEW [Vol. 21 :209

verdict in reasonable probability would have been different. ISO The
jury might have believed the defendant without the priors, as the
district court apparently believed, but the jury could not hear one
without the other. 1s1 Dissenting, Judge Brown believed that applica
tion of the Strickland prejudice standard undermined the traditional
power and duty of the trial court to use the new trial mechanism as
a means of correcting injustice. ls2

Lombard v. LynaughlS3 is an important case which emphasizes
that under Penson v. Ohio l84 there are two categories of ineffective
assistance: (1) actual or constructive denial, or (2) Strickland inef
fectiveness. 1ss Filing a brief claiming that there were absolutely no
meritorious issues when there arguably were, was tantamount to a
denial of counsel. 1S6 Accordingly, the harmless error inquiry applied
by the district court for review of failure to raise particular points
was inappropriate. A complete failure to raise any points raises a
presumption of prejudice. IS?

The assistance of a court-appointed psychiatrist is constitution
ally required if insanity is a "significant factor." ISS Temporary in
sanity resulting from voluntary intoxication is not a defense under
Texas law but may be introduced to mitigate punishment. ls9 A
majority in Volanty v. Lynaugh l90 held that a "bare assertion" of
heroin addiction did not make sanity a "significant factor" at trial. I91

Judge Brown, on the other hand, believed that "the restrictive reading
given by the Texas courts [to the temporary insanity provision] makes
the testimony of the psychiatrist almost essential to reap the benefit"
and defendant's sanity was a "fact in issue."192

180. [d. (referring to Strickland v. Washington, 466 U.S. 668, 695 (1984».
181. [d.
182. [d. at 867-68.
183. 868 F.2d 1475 (5th Cir. Apr. 1989).
184. __ U.S. __, 109 S. Ct. 346, 102 L. Ed. 2d 300 (1988).
185. 868 F.2d at 1480.
186. [d.
187. [d.
188. See Ake v. Oklahoma, 470 U.S. 68, 86 (1985).
189. TEX. PENAL CODE § 8.04 (Vernon 1974).
190. 874 F.2d 243 (5th Cir. May 1989), cert. denied, __ U.S. __, 110 S. Ct. 369,

107 L. Ed. 2d 355 (1989).
191. [d. at 247.
192. [d.
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V. STATUTORY INTERPRETATION

Not uncommonly, a claim is made that culpability is required
as to the interstate nexus element of a federal criminal statute. For
example, in United States v. Edelman,193 the defendant argued that
the crime of conspiring to use interstate commerce facilities in the
commission of a murder for hire194 required proof of intent or
knowledge as to those facilities .195 Finding the use of interstate
commerce facilities to be merely a jurisdictional element, however,
the court held that the government need not prove that the defendant
either intended or knew the mail would be used. 196 Likewise, in
United States v. DancY,197 the Fifth Circuit held that the "knowingly"
requirement of the Firearm Owners' Protection Act 198 applies only
to the act of receiving or transporting a firearm, not to the elements
of interstate nexus or felony status. l99

On two occasions, the court noted sloppiness by the government
in proving up the federally insured status of a bank for a federal
bank robbery charge. Calling it "close to the minimum permitted,"
testimony of insured status at the time of the robbery by the bank
vice-president was found to be enough in United States v. Slovacek.2°O

In United States v. McClelland,201 Judge Brown refused to ignore
"the indifference of prosecutors to what we say" and dissented from
the majority's finding that the "critical" and "constitutionally re
quired fact" of insured status was proven on "little or no real
evidence. "202 To him, testimony of the vice-president and loan officer
that the bank was insured by the FDIC was inadequate without any
evidence of that officer's knowledge or reason to know of the bank's
maintaining the insurance.203

193. 873 F.2d 791 (5th Cir. May 1989).
194. 18 U.S.C. § 1958 (1988).
195. 873 F.2d 793-94.
196. [d. at 794-95.
197. 861 F.2d 77 (5th Cir. Oct. 1988).
198. 18 U.S.C. § 924(a)(I)(B) (1988). The Fifth Circuit said § 924(a)(I)(B) places the

"knowingly" requirement on § 922g which makes it unlawful "to ship or transport in interstate
or foreign commerce, a firearm or ammunition...." 861 F.2d at 81. However, § 924(a)(I)(B)
does not mention § 922(g). 18 U.S.C. § 924(a)(1)(8) (1988).

199. 861 F.2d at 81.
200. 867 F.2d 842, 846 (5th Cir. Mar. 1989).
201. 868 F.2d 704 (5th Cir. Mar. 1989).
202. [d. at 709-10 (Brown, J., dissenting in part).
203. [d. at 710.
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In United States v. Affleck,204 the court held that 18 U.S.C.
section 924(e)(l) was a sentence enhancement provision rather than
a definition of a separate crime. 205 Section 924(e)(l) mandates a
minimum fifteen-year jail term for a defendant convicted of pos
sessing firearms who has three previous felony convictions for crimes
of violence or serious drug offenses. 206 An earlier version of the
statute had been held by the court to have established a separate
offense. 207 The reenacted version, however, was clearly denominated
a penalty provision and was conditioned on a violation of the
possession of firearm statute, thereby evidencing a congressional
intent to make it a sentencing measure. 20S

VI. POSSESSION

Relying on the standard of Jackson v. Virginia209 as applied in
United States v. Kaufman,2IO the court in a number of cases found
evidence sufficient to support drug possession convictions. Possession
may be actual or constructive, and evidence that bags of marijuana
were thrown from a vehicle occupied solely by the defendant can be
enough.211

In United States v. Espinoza-Seanez,212 the majority found that
the defendant's appearance at a rendezvous of co-conspirators with
out evidence he knew of the conspiracy was insufficient to convict
of conspiracy to possess marijuana. 213 Mere association with con-

204. 861 F.2d 97 (5th Cir. Nov. 1988), cert. denied, __ U.S. __, lO9 S. Ct. 1325,
103 L. Ed. 2d 593 (1989).

205. [d. at 98-99; see also United States v. Quintero, 872 F.2d lO7, 110 (5th Cir. Apr.
1989); United States v. Vidaure, 861 F.2d 1337, 1339 (5th Cir. Dec. 1988), cert. denied, _
U.S. __, 109 S. Ct. 1551, 103 L. Ed. 2d 654 (1989); United States v. Herbert, 860 F.2d
620, 622 (5th Cir. Nov. 1988) (holding that burglaries tried together but committed at different
times are separate for enhancement), cert. denied, __ U.S. __, 109 S. Ct. 2074, 104 L.
Ed. 2d 639 (1989); United States v. Ortega, 859 F.2d 327, 331 (5th Cir. Oct. 1988), cert.
denied, __ U.S. __, 109 S. Ct. 1157, lO3 L. Ed. 2d 216 (1989).

206. 18 U.S.C. § 924(e)(l) (1988).
207. See id.
208. United States v. Davis, 801 F.2d 754, 755-56 (5th Cir. 1986) (interpreting 18 U.S.C.

§ 1202(a».
209. 443 U.S. 307 (1979).
210. 858 F.2d 994 (5th Cir. 1988).
211. United States v. Galvan-Garcia, 872 F.2d 638, 640 (5th Cir. May), cert. denied, _

U.S. __, IlO S. Ct. 164, lO7 L. Ed. 2d 122 (1989).
212. 862 F.2d 526 (5th Cir. Dec. 1988).
213. [d. at 538.
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spirators was not enough.214 But dissenting Judge Sneed thought the
defendant's appearance was close enough in time to a co-conspirator's
phone call to infer it was in response to the call, thus justifying a
conclusion that he was more than just an innocent chauffeur.w In
United States v. Posner,216 the court found that the defendant's co
conspirator had constructive possession of 100 kilos of marijuana by
his taking possession of keys to the van containing the contraband,
entering the vehicle, and trying to start it.217

VII. EXTRANEOUS OFFENSES

Under Federal Rule of Evidence 404(b), extrinsic offense evidence
may be admitted only if it is relevant to an issue other than the
defendant's character and its probative value is not substantially
outweighed by its undue prejudice to the defendant.218 The Fifth
Circuit also requires that the reasons for admitting evidence of
extrinsic offenses - "Beechum findings"219 - be clearly articulated
on the record, at least when an objection is made on relevance
grounds. 220

Admission of "other crimes" evidence led to the reversal of an
arson conspiracy and possession of unregistered firearm conviction
in United States v. Fortenberry.221 The defendant allegedly placed a
small explosive on his former father-in-Iaw's automobile presumably
in the aftermath of a divorce and protracted custody dispute. 222 To
establish a "pattern of activity" the government introduced evidence
of crossbow attacks on the homes of the ex-wife and her attorney
and arsons of property owned by the attorney and the father-in
law.223 The court found that the uncharged crimes were more serious

214. Id.
215. Id. at 539 (Sneed, 1., dissenting in part).
216. 868 F.2d 720 (5th Cir. Mar. 1989).
217. Id. at 724.
218. FED. R. EVID. 404(b); see United States v. Beeehum, 582 F.2d 898, 911 (5th Cir.

1978) (en bane), cert. denied, 440 U.S. 920 (1979).
219. See United States v. Beeehum, 582 F.2d 898, 911 (5th Cir. 1978) (en bane), cert.

denied, 440 U.S. 920 (1979).
220. United States V. Robinson, 700 F.2d 205, 213-14 (5th Cir. 1983); see United States v.

Johnson, 872 F.2d 612, 624 (5th Cir. Apr. 1989); United States v. Prati, 861 F.2d 82, 85-86
(5th Cir. Nov. 1988).

221. 860 F.2d 628 (5th Cir. Nov. 1988).
222. See id. at 631.
223. See id. at 631-32.
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than the crimes charged, that the evidence linking the defendant to
the other crimes was weak, and that the government did not clearly
articulate the probative value of the evidence.224 Accordingly, the
prejudice "substantially outweighed" the probative value of the
uncharged offenses. 225

A limiting instruction should be given. 226 But the failure to do
so when not requested by counsel is fatal only if it is plain error. 227

Absent evidence that the jury was confused or misled, an instruction
that the defendant was not on trial for any act, conduct or offense
not charged would suffice. 228

VIII. CONCLUSION

The selection of cases for discussion in this article was idiosyn
cratic and subjective, with no attempt to be systematic or compre
hensive. Not considered, for example, were the habeas corpus cases
which led the court finally to threaten sanctions on attorneys for
eleventh-hour filings in death cases.229 Perhaps this eclecticism is
appropriate given that the criminal law is not static but ever-changing.
Issues that seem novel today may be routine tomorrow. 230 And what
will be novel in the next go-round, not even the court knows.

224. [d. at 633-34.
225. [d. at 635.
226. See United States v. Tullos, 868 F.2d 689, 697 (5th Cir. Mar. 1989), cert. denied, 465

U.S. 1006 (1989).
227. United States v. Prati, 861 F.2d 82, 87 (5th Cir. Nov. 1988).
228. [d.
229. Franklin v. Lynaugh, 860 F.2d 165 (5th Cir. Nov. 1989).
230. See, e.g., United States v. Terragas-Carrasco, 861 F.2d 93 (5th Cir. Nov. 1988);

United States v. Lance, 853 F.2d 1177 (5th Cir. Aug. 1988) (the Batson cases).


