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KATCOFF V. MARSH AT TWENTY-TWO:
THE MILITARY CHAPLAINCY AND THE SEPARATION

OF CHURCH AND STATE

Richard D. Rosen·

"Better also to disann .. , the precedent of Chaplainships for the anny and navy,
than erect them into a political authority in matters ofreligion."l

"[T]he morale of our soldiers, their willingness to serve, and the efficiency of the
Anny as an instrument for our national defense rests in substantial part on the
military chaplaincy ... .'.2

I. INTRODUCTION

I N late 1979, two law students sued the Secretary of the Army seeking a
judgment declaring that the Anny Chaplaincy Program violated the First

Amendment's Establishment Clause.3 After nearly 200 years of coexistence
between the military chaplaincy4 and the Establishment Clause, the case finally
joined the issue of whether congressional funding of military chaplains violated
the principle basis of the Establishment Clause: the separation of church and
state.s Unquestionably, courts would have deemed pervasive congressional
support of religion in most other contexts as inconsistent with the First
Amendment.6 However, the military chaplaincy brought with it the competing

• Colonel, U.S. Army (retired). Associate Professor and Associate Dean for Administration,
Texas Tech University School of Law and Director, Texas Tech University Center for Military
Law & Policy. I would like to thank Professor Susan Saab Fortney and Commander William A.
Wildhack III for their invaluable assistance. The views expressed in the article are entirely my own.

I. Document, Madison's "Detached Memoranda," 3 WM. & MARY Q. (3d Ser.) 534, 559
(Elizabeth Fleet ed., 1946).

2. Katcoffv. Marsh, 755 F.2d 223, 237 (2d Cir. 1985).
3. Katcoffv. Marsh, 582 F. Supp. 463, 464 (E.D.N.Y. 1984), aff'd in part, 755 F.2d 223 (2d

Cir. 1985). The Establishment Clause commands that "Congress shaH make no law respecting the
establishment of religion." U.S. CONST. amend. I.

4. The basic statutory authority for the Army chaplaincy is 10 U.S.C. § 3073 (2000). The
other services similarly have statutory authority for their chaplaincies. See 10 U.S.C. §§ 5142
(Navy), 8067(h) (Air Force) (2000).

5. Everson v. Bd. of Educ., 330 U.S. I, 16 (1947).
6. See infra notes 12-16 and accompanying text.
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constitutional demands of deference to Congress in military matters and the First
Amendment's other religion clause-the guarantee of free exercise.7

In Katcoff v. Marsh, 8 two lower federal courts found the countervailing
constitutional arguments more compelling than strict adherence to the
Establishment Clause and, for the most part, placed the military chaplaincy on
firm constitutional footing. While Katcoff upheld the existence of the military
chaplaincy against an Establishment Clause challenge, it did not foreclose
judicial oversight of the military chaplaincy under the Establishment Clause.
Instead, the ruling left open questions about the chaplaincy that exist today. This
article discusses the Katcoff case, its continuing vitality, and some Establishment
Clause issues the case did not address or resolve.

II. THE CASE

Two Harvard law students, Joel Katcoff and Allen Weider, brought the
Establishment Clause challenge to the Army chaplaincy in the U.S. District Court
for the Eastern District of New York. Neither plaintiff had ever served in the
military.9 While recognizing that some form of chaplaincy was essential to

7. The First Amendment's Free Exercise Clause states that Congress shall make no law
"prohibiting the free exercise" of religion. U.S. CONST. amend I.

8. 582 F. Supp. at 464, ajJ'd in part, 755 F.2d 223 (2d Cir. 1985).
9. Id. The plaintiffs asserted standing as federal taxpayers. Id. at 467. As a general principle,

litigants lack standing to challenge federal programs by reason of their taxpayer status.
Frothingham v. Mellon, 262 U.S. 447 (1923). The Supreme Court has deemed a taxpayer's stake
to be too "minute and indeterminable." Id. at 487. The Court has, however, carved an exception
from the general rule, permitting taxpayer challenges to Congress' exercise of its taxing and
spending power when that exercise conflicts with the First Amendment's Establishment Clause.
Flast v. Cohen, 392 U.S. 83, 106 (1968). In Katcoff, the district court noted that "[t]here are some
who might argue that [the case was] more the grist of a moot court competition than a case or
controversy to occupy the energies of a federal court." Katcoff, 582 F. Supp. at 464. Nevertheless,
it held that the plaintiffs had standing under Flast. Id. at 471. The Second Circuit affirmed.
Katcoff, 755 F.2d at 231. See also Katcoff v. Alexander, 599 F. Supp. 987 (E.D.N.Y. 1980)
(denying Army's motion to dismiss the lawsuit based in part on asserted absence of standing).

Before the Supreme Court carved out the taxpayer-standing doctrine in Flast, the Court of
Appeals of the District of Columbia dismissed an earlier challenge to military and congressional
chaplaincies on the ground the plaintiff lacked standing. Elliott v. White, 23 F.2d 997, 998 (D.C.
1928). See also Klaus J. Herrmann, Some Considerations on the Constitutionality of the United
States Military Chaplaincy, 14 AM. U. L. REv. 24, 31 n.22 (1964) (citing Hughes v. Priest, Civ. No.
4681-55 (D.D.C.), appeal dismissed, No. 13,293 (D.C. Cir. 1956».

The Supreme Court has refused to broaden the scope of taxpayer standing beyond challenges to
the exercise of Congress' taxing and spending power. See, e.g., Valley Forge Christian Coll. v.
Ams. United for Separation of Church & State, 454 U.S. 464, 481-82 (1982) (exercise of power
under the Property Clause, U.S. CONST. art. I, § 3, cl. 2). The federal courts have similarly rejected
taxpayer attacks on Congress' taxing and spending power under constitutional limits other than the
Establishment Clause. See, e.g., Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208,
227-28 (1974) (Incompatibility Clause, U.S. CONST. art. I, § 6, cl. 2); United States v. Richardson,
418 U.S. 166, 175 (1974) (Accounting Clause, U.S. CONST. art. I, § 9, cl. 7); Tarsney v. O'Keefe,
225 F.3d 929, 936 (8th Cir. 2000), cert. denied, 532 U.S. 924 (2001) (Free Exercise Clause);
Pietsch v. President of the United States, 434 F.2d 861,863 (D.C. Cir. 1970), cert. denied, 403 U.S.
920 (1971) (war powers).
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preserve soldiers' rights to exercise freely their religion, the plaintiffs argued that
a voluntary, privately funded program would satisfy the Army's needs and the
dictates of the Establishment Clause. 10 After several years of litigation, the
district court rejected the plaintiffs' claim outright, and the Court of Appeals for
the Second Circuit affirmed the district court's dismissal of the lawsuit.

Under traditional Establishment Clause jurisprudence, if the government
overtly discriminates in favor of one religion or sect over another, it violates the
Establishment Clause. ll Absent such overt discrimination, the courts generally,
but not always, apply a three-part test set forth in Lemon v. Kurtzman,12 to
determine whether a facially neutral governmental program violates the First
Amendment. 13 Under such circumstances, a court will uphold governmental
action only if: (1) the law has a secular legislative purpose; (2) the law's primary
effect is neither to advance nor inhibit religion; and (3) the law does not foster an
excessive government entanglement with religion. 14 The U.S. Supreme Court
described the "three main evils against which Establishment Clause was intended
to afford protection [as]: 'sponsorship, financial support, and active involvement
of the sovereign in religious activity."'15

The Second Circuit acknowledged that strict application of the Lemon test in
isolation would render the Army chaplaincy unconstitutional:

Although the ultimate objective of the chaplaincy may be secular in the sense that it
seeks to maintain the efficiency of the Army by improving the morale of our
military personnel, its immediate purpose is to promote religion by making it
available, albeit on a voluntary basis, to our armed forces. The effect of the
program, moreover, is to advance the practice of religion. Administration of the
program, involving arrangements with many church organizations of different
denominations, entangles the government with religious accrediting bodies. 16

The court refused, however, either to consider the chaplaincy "in a sterile
vacuum" or to apply the Lemon test as the standard against which to assess its

10. Katcoff, 755 F.2d at 235.
II. See, e.g., Larson v. Valente, 456 U.S. 228, 245 (1982) (holding that state regulation of

charitable organizations exempting those religious groups receiving more than 50% of their support
from members or affiliated groups constitutes denominational discrimination); Bd. of Educ. of
Kiryas Joel ViiI. Sch. Dist. v. Grumet, 512 U.S. 687, 704 (1994) (holding the establishment of a
school district for a single religious sect constitutes denominational discrimination). See also JOHN
E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 1414 (7th ed. 2000).

12. 403 U.S. 602 (1971).
13. Corp. of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v. Amos, 483

U.S. 327,339 (1987); ERWIN CHEMERINSKY, CONSTITUTIONAL LAW 1201-02 (3d ed. 2006).
14. Lemon, 403 U.S. at 612-13. At issue in Lemon was the constitutionality of Pennsylvania

and Rhode Island statutory programs providing financial support to nonpublic-inciuding
parochial-schools. The Court held that both statutory schemes involved "excessive entanglement
between govemment and religion." Id. at 614.

15. Id. at 612 (quoting Walz v. Tax Comm'n, 397 U.S. 664, 668 (1970)).
16. Katcoffv. Marsh, 755 F.2d 223, 232 (2d Cir. 1985).
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constitutionality.17 The court held that the "standard to be applied ... must take
into account the deference required to be given to Congress' exercise of its War
Power and the necessity of recognizing the free exercise rights of military
personnel.,,18 In other words, the presence of two countervailing constitutional
considerations, the War Powers Clauses l9 and the First Amendment's Free
Exercise Clause,2o militated against application of the Lemon analysis.21

The Second Circuit refused to follow the district court's approach of wholly
deferring to Congress' judgment about the military's need for a chaplaincy
program.22 It did hold, however, that the court should find Congress' judgment
in the exercise of the war power to be presumptively valid,23 due to the judicial
deference owed Congress.

The court 'also emphasized the importance of the First Amendment's Free
Exercise Clause in the constitutional equation.24 Recognizin~ the inherent
tension between the Establishment and Free Exercise Clauses, 5 the Second
Circuit found that not establishing an Army chaplaincy would deny soldiers the
right to exercise their religion freely, particularly given the mobile and
deployable nature of the nation's armed forces?6

17. Id. at 232-33.
18. Id. at 235.
19. E.g., U.S. CONST. art. I, § 8, cl. II (congressional power to declare war); id. cl. 12 (power

to raise and support armies); id. cl. 13 (power to maintain a Navy); id. cl. 14 (power to make rules
and regulations for the governance of the military); id. cl. 16 (power to provide for the organizing,
arming, and disciplining of the militia, and for governing the militia when in federal service).

20. U.S. CONST. amend I. See also supra note 7.
21. Katcoff, 755 F.2d at 235.
22. ld. The district court held that judicial deference to Congress' judgment in military matters

dictated that the court avoid the factual dispute over the necessity for the chaplaincy. Katcoff v.
Marsh, 582 F. Supp. 463, 476 (E.D.N.Y. 1984).

23. The Katcoffcourt stated:

[C]aution dictates that when a matter provided for by Congress in the exercise of its war
power and implemented by the Army appears reasonably relevant and necessary to
furtherance of our national defense it should be treated as presumptively valid and any doubt
as to its constitutionality should be resolved as a matter of judicial comity in favor of
deference to the military's exercise of its discretion.

Katcaff, 755 F.2d at 234.
24. Katcoffv. Marsh, 755 F.2d 223, 234 (2d Cir. 1985).
25. ld. at 235.
26. ld. at 228, 234. Although never called upon to judge the constitutionality of the Army

chaplaincy, individual Supreme Court justices have noted the conflict between the Establishment
and Free Exercise Clauses in this context. For example, in his concurring opinion in Sch. Dist. of
Abington Twp. v. Schempp, Justice Brennan noted:

There are certain practices, conceivably violative of the Establishment Clause, the striking
down of which might seriously interfere with certain religious liberties also protected by the
First Amendment. Provisions for churches and chaplains at military establishments for those
in the armed services may afford one such example.

374 U.S. 203, 296 (1963) (Brennan, J., concurring) (footnotes omitted). Similarly, Justice
Goldberg stated in a concurring opinion:
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The plaintiffs conceded the essentiality of some form of military chaplaincy to
accommodate the free exercise rights of soldiers,27 but they assumed that a
privately funded program could meet soldiers' free exercise needs?S To support
their contention, the plaintiffs relied entirely upon the affidavit of the president of
a single sect, the Wisconsin Evangelical Lutheran Synod. He claimed that the
Synod could successfully support a civilian chaplaincy?9

The Second Circuit flatly rejected the plaintiffs' argument, finding the
"plaintiffs' proposal so inherently impractical as to border on the frivolous.,,3o It
observed:

[T]he sole evidence in support of plaintiff's' claim, the affidavits of the Rev. Carl
H. Mischke of the Wisconsin Evangelical Lutheran Synod, even if accepted at face
value, could hardly serve as an indication that the Catholic Church, the Jewish
Religion, and the numerous other Protestant denominations would favor, much less
financially support, a civilian chaplaincy.31

Moreover, apart from the "financial infeasibility" of the plaintiffs' proposal,
the plaintiffs offered "no evidence that civilian chaplains would accept milita~

discipline, which is essential to the efficient operation of our armed forces." 2

The court concluded, "[a]ny doubt as to the feasibility of a civilian chaplaincy
must ... be resolved in favor of judicial deference to Congress' decision in this
area, which is closely tied to the functioning of our armed forces. ,,33

Neither government nor this Court can or should ignore the significance of the fact that a vast
portion of our people believe in and worship God and that many of our legal, political and
personal values derive historically from religious teachings. Government must inevitably take
cognizance of the existence of religion and, indeed, under certain circumstances the First
Amendment may require that it do so. And it seems clear to me from the opinions in the
present and past cases that the Court would recognize the propriety of providing military
chaplains ....

ld. at 306 (Goldberg, J., concurring). In his dissenting opinion, Justice Stewart indicated the
"irreconcilable conflict" between the religion clauses in some areas, particularly the military
chaplaincy:

A single obvious example should suffice to make the point. Spending federal funds to employ
chaplains for the armed forces might be said to violate the Establishment Clause. Yet a lonely
soldier stationed at some far-away outpost could surely complain that a government which did
not provide him the opportunity for pastoral guidance was affirmatively prohibiting the free
exercise of his religion.

ld. at 309 (Stewart, J., dissenting).
27. KatcojJ, 755 F.2d at 235.
28. ld.
29. ld. at 229.
30. ld. at 236.
31. ld.
32. ld.
33. ld. at 237. The court also noted that, even if the military were to rely solely upon a

privately financed civilian chaplaincy, Congress would still have to support it by providing
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The Second Circuit did not entirely remove the Army chaplaincy from
constitutional doubt. It found that in a few areas "the reasonable necessity for
certain activities of the military chaplaincy is not readily apparent.,,34
Specifically, the court questioned the need for the government to support military
chaplains, facilities, and activities in lar~e urban centers, such as Washington,
D.C., New York City, and San Francisco. 5 If military service did not inhibit the
ability of personnel and their families to worship in these communities, then
government support for the chaplaincy 'in these locales was questionable.36 The
court remanded the case to the district court to determine whether "government
financing of a military chaplaincy in these limited areas ... is constitutionally
permissible.'037 The plaintiffs, who were no longer law students, opted instead to
dismiss the case.38

III. THE CONTINUED SOUNDNESS OF KATCOFF

The federal courts have not directly addressed the constitutionality of the
military chaplaincy since the Second Circuit decided Katcoff over twenty-two
years ago. Although subject to some criticism,39 the decision represents well
established law. Indeed, based upon subsequent First Amendment jurisprudence,
Katcoffis unlikely to be overturned anytime soon.

First, although never overruled, the Lemon v. Kurtzman test, under which
courts would almost certainly deem the military chaplaincy unconstitutional,40
has been significantl(' weakened. The Supreme Court applies the test
inconsistently at best,4 and some Justices have called for its outright rejection.42

"taxpayer-provided 'logistical support, coordination, and training in military affairs,' including
transport, food and facilities." Id. (citation omitted).

34. Katcoffv. Marsh, 755 F.2d 223, 237-38 (2d Cir. 1985).
35. Id.
36. Id.
37. Id. One of the three judges dissented from remand of the case, finding no reason to

question the provision of military chaplains in large metropolitan areas. Id. at 238-39 (Mansfield,
J., dissenting).

38. Telephone conversation with Major General (retired) Michael J. Nardotti (Oct. 3, 2006).
Then-Major Nardotti was one of the Army's lead litigators in the case.

39. See, e.g., Julie B. Kaplan, Military Mirrors on the Wall: Nonestablishment and the Military
Chaplaincy, 95 YALEL.J. 1210 (1986).

40. See supra note 16 and accompanying text.
41. Compare Van Orden v. Perry, 545 U.S. 677, 685 (2005) (ignoring the Lemon test in

upholding display ofTen Commandments on Texas State Capitol grounds), with McCreary County
v. Am. Civil Liberties Union, 545 U.S. 844, 859-61 (2005) (applying the Lemon test in declaring
unconstitutional a county's effort to post the Ten Commandments in county buildings). See also
CHEMERINSKY, supra note 13, at 1202; DAVID M. ACKERMAN & KIMBERLY D. JONES, THE LAW OF
CHURCH & STATE IN THE SUPREME COURT REVISITED 18 (2006); Jessica Gavrich, Case Comment,
Constitutional Law and Judicial Oversights-Inconsistency in Supreme Court Establishment
Clause Jurisprudence: Van Orden v. Perry, 125 S. Ct. 2854 (2005), 58 FLA. L. REv. 437, 444
(2006); Marcia S. Alembik, Note, The Future of the Lemon Test: A Sweeter Alternative for
Establishment Clause Analysis, 40 GA. L. REv. 1171, 1174 (2006).
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This process began even before the Katcoff decision.43 For example, the Court,
in Marsh v. Chambers,44 rejected a constitutional challenge to the funding of a
chaplain for the Nebraska legislature, neglecting the Lemon test altogether in
favor of a purely historical-practice approach. The Court based its ruling upon
"the unambiguous and unbroken history of more than 200 years ... of opening
legislative sessions with prayer,,45 including the First Congress, which approved
the First Amendment.46 The Court, in Marsh, cautioned, "Standing alone,
historical patterns cannot justify contemporary violations of constitutional
guarantees." However, it held that the historical evidence in this context "sheds
light not only on what the draftsmen intended the Establishment Clause to mean,
but also on how they thought that Clause applied to the practice authorized by the
First Congress-their actions reveal their intent.'047

The military chaplaincy has a similar pedigree to legislative chaplains. The
Continental Congress approved the first Army chaplain in 1775, well before
adoption of the Constitution.48 In 1791, before ratification of the First
Amendment, Congress authorized the appointment of an Army chaplain.49 While
the district court in Katcoff placed considerable weight on Chambers,50 the
Second Circuit did not.5I In any event, the Supreme Court places less reliance on
the Lemon test. Therefore, the Court is increasingly unlikely to apply the test in
future challenges to the military chaplaincy, particularly given the chaplaincy's
historical foundations together with the nature of modem military service and the
demands of the Free Exercise Clause.

Second, the Supreme Court's contemporary tendency to abandon Lemon or to
apply it flexibly gives Justices the opportunity to assert a "more
accommodationist view of religion.,,52 Under this approach, courts "recognize,

42. See, e.g., Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 398-99
(1993) (Scalia, J., concurring) (describing the Lemon test as "some ghoul in a late-night horror
movie that repeatedly sits up in its grave and shuffles abroad, after being repeatedly killed and
buried").

43. See id. at 399 (citing Lynch v. Donnelly, 465 U.S. 668, 679 (1984), which notes instances
in which the Supreme Court did not apply Lemon).

44. 463 U.S. 783 (1983).
45. ld. at 792.
46. ld. at 787-88.
47. ld. at 790.
48. Herrmann, supra note 9, at 24-25.
49. Act of March 3,1791, ch. XXVIIl, § 5, I Stat. 222.
50. Katcoffv. Marsh, 582 F. Supp. 463, 472-73 (E.D.N.Y. 1984), aff'd in part, 755 F.2d 223

(2d Cir. 1985).
51. See generally William T. Cavanaugh, Note, The United States Military Chaplaincy

Program: Another Seam in the Fabric of Our Society?, 59 NOTRE DAME L. REv. 181, 216-18
(1983) (indicating that Marsh's historical approach might apply to the military chaplaincy, but also
distinguishing the two cases).

52. Matthew Gaus, Locke v. Davey: Discretion, Discrimination, and the New Free Exercise,
54 U. KAN. L. REv. 553, 559 (2006). See also Carolyn A. Deverich, Comment, Establishment
Clause Jurisprudence and the Free Exercise Dilemma: Structural Unitary-Accommodationist
Argumentfor the Constitutionality ofGod in the Public Square, 2006 B.Y.U. L. REv. 211,225-26;
ACKERMAN & JONES, supra note 39, at 4 ("[A] substantial portion of the Court's establishment
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accommodate, and even honor the central role that religion plays in society [as]
consistent with historical traditions, national expectations, and most importantly,
the Establishment Clause.,,53 In short, the government violates the Establishment
Clause "only if it literally establishes a church, coerces religious participation, or
favors one religion over others.,,54 An example of this accommodationist
approach is the Court's general and increasing willingness to uphold government
assistance benefiting parochial schools.55 Of course, a trend towards growing
judicial accommodation of religion bodes well for the military chaplaincy.
Courts will be less inclined to insist upon strict separation of government and
religion or absolute government neutrality between religion and non-religion,
principles upon which individuals will likely predicate future challenges to the
chaplaincy.

Third, the Supreme Court has seemingly given the Free Exercise Clause
upon which the military chaplaincy is now largely justified56_a "preferred

clause decisions since 1980 can be described as accommodationist in both their reasoning and their
results.").

Professor Chemerinsky identifies "three competing approaches" to the Establishment Clause:
(I) "Strict separation," which dictates that "to the greatest extent possible government and religion
should be separated." CHEMERJNSKY, supra note 13, at 1192; (2) "Neutrality," under which "the
government cannot favor religion over secularism or one religion over another[,]" id. at 1193; and
(3) "Accommodation," by which "the Court should interpret the establishment clause to recognize
the importance of religion in society and accommodate its presence in government[,]" id. at 1196.

53. Christopher B. Harwood, Evaluating the Supreme Court's Establishment Clause
Jurisprudence in the Wake olVan Orden v. Perry and McCreary County v. ACLU, 71 Mo. L. REv.
317, 323 (2006). See also Deverich, supra note 52, at 240.

54. CHEMERJNSKY, supra note 13, at 1196.
55. See, e.g., Zelman v. Simmons-Harris, 536 U.S. 639 (2002) (upholding tuition vouchers

used for attendance at parochial schools); Mitchell v. Helms, 530 U.S. 793 (2000) (upholding
government provision of instructional equipment to parochial schools, while overruling earlier
decisions deeming such support unconstitutional); Agnostini v. Felton, 521 U.S. 203 (1997)
(upholding government aid for remedial services to students at both religious and non-religious
schools); Mueller v. Allen, 463 U.S. 388 (1983) (upholding state law permitting taxpayers to
deduct certain educational expenses, including those expenses incurred at parochial schools). See
generally NOWAK & ROTUNDA, supra note II, at 1430.

56. Katcoffv. Marsh, 755 F.2d 223, 234-36 (2d Cir. 1985). See also U.S. DEP'T OF DEFENSE,
Dm. 1304.19, APPOINTMENT OF CHAPLAINS FOR THE MILITARY DEPARTMENTS ~ 4.1 (2004) ("It is
DoD policy that the Chaplaincies of the Military Departments ... [a]re established to advise and
assist commanders in the discharge of their responsibilities to provide for the free exercise of
religion in the context of military service as guaranteed by the Constitution ...."), available at
http://www.dtic.mil/whs/directives/corres/pdf/I30419p.pdf [hereinafter "DoD DIR. 1304.19"]; U.S.
DEP'T OF ARMY, REG. 165-1, CHAPLAIN ACTIVITIES IN THE UNITED STATES ARMY ~ 1-4c (2004) ("In
striking a balance between the 'establishment' and 'free exercise' clauses, the Army chaplaincy, in
providing religious services and ministries to the command, is an instrument of the U.S.
Government to ensure that soldier's religious 'free exercise' rights are protected."), available at
http://www.army.mil/usapaiepubs/pdf/rI65_I.pdf[hereinafter "AR 165-1"].

The assurance of soldiers' free exercise of religion was not always an important component of
the military chaplaincy. Early chaplains were almost entirely Protestant, and "[r]ecognition of the
rights of all American soldiers ... to their own chaplains was slow in coming." Herrmann, supra
note 9, at 26. For example, the Army did not immediately provide for Roman Catholic chaplains.
Id. at 25-26. In 1861, Congress passed a statute requiring that all regimental chaplains be
"ordained Christian clergymen." ld. See also Act of July 22, 1861, 12 Stat. 270. That same year,
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position in our constitutional order,,,57 particularly when it conflicts with the
Establishment Clause.58 This deference to free exercise concerns was evident in
Cutter v. Wilkinson,59 in which the Supreme Court, in a unanimous decision,
upheld the constitutionality of the Religious Land Use and Institutionalized
Persons Act ("RLUIPA") of 2000.60 Under RLUIPA, neither the state nor
federal governments may impose a substantial burden on the religious exercise of
a person residing in or confined to an institution unless the burden furthers a
compelling governmental interest by the least restrictive means.61

a Jew appointed as chaplain of the 65th Regiment of the Fifth Pennsylvania Cavalry was forced to
resign because he was not "an ordained Christian clergyman," and the Secretary of War denied the
application of a rabbi to serve as a regimental chaplain. Herrmann, supra note 9, at 26. Not until
July 1862, did Congress finally enact legislation permitting the appointment as military chaplains
any ordained minister of some religious denomination. Act of July 17, 1862, ch. 200, 12 Stat. 595.
Thus, the history of the early military chaplaincy "hardly substantiate[s] ... U.S. governmental
concern for soldiers' spiritual edification." Herrmann, supra note 9, at 26. See also Commander
William A. Wildhack 1Il, Navy Chaplains at the Crossroads: Navigating the Intersection ofFree
Speech, Free Exercise, Establishment, and Equal Protection, 51 NAVAL L. REV. 217, 230 (2005)
(indicating that the justification of military chaplains predominantly on Free Exercise grounds is a
post-KatcojJphenomenon).

57. Steven Goldberg, Cutter and the Preferred Position ofthe Free Exercise Clause, 14 WM. &
MARY BILL RTS. J. 1403, 1416 (2006).

58. LAURENCE H. TRIBE, CONSTInJTlONAL LAW 1201 (2d ed. 1988) ("[T]he free exercise
principle should be dominant when it conflicts with the anti-establishment principle. Such
dominance is the natural result of tolerating religion as broadly as possible rather than thwarting at
all cost even the faintest appearance of establishment.").

59. 544 U.S. 709 (2005).
60. Pub. L. No. 106-274,114 Stat. 804 (codified at 42 U.S.c. § 2000cc-l(a)(1)-(2) (2000)).
61. Id. RLUIPA is part of several congressional initiatives "to accord religious exercise

heightened protection from government-imposed burdens." Cutter, 544 U.S. at 714. RLUIPA was
preceded by the Religious Freedom Restoration Act ("RFRA") of 1993, Pub. L. No. 103-141, 107
Stat. 1488 (codified at 42 U.S.C. § 2000bb (2000)). Through RFRA, Congress hoped to overturn
the result of Employment Div., Dep't ofHuman Res. v. Smith, 494 U.S. 872 (1990), in which the
Supreme Court held that the Free Exercise Clause does not prohibit governments from burdening
religious practices through generally applicable laws (in Smith, an Oregon statute denying
unemployment benefits to drug users, including Native Americans engaged in the sacramental use
of peyote). Under RFRA, governments may not substantially burden an individual's exercise of
religion, "even if the burden results from a rule of general applicability." 10 U.S.C. § 2000bb-l(a)
(2000). The statute recognizes exceptions only when government can demonstrate that application
of the burden is in furtherance of a compelling government interest and is the least restrictive
means of furthering that interest. Id. § 2000bb-l(b).

RFRA originally applied to both the states and the federal government; however, the Court, in
City of Boerne v. Flores, 521 U.S. 507 (1997), held that application of the statute to the states
exceeded Congress' authority under section 5 of the Fourteenth Amendment. A much more narrow
statute, RLUIPA constitutes an exercise of Congress' spending and commerce powers. U.S.
CONST. art. I, § 8, cls. 1,3. See also Cutter, 544 U.S. at 715. In the meantime, RFRA continues to
apply to the federal government. Last term, the Court had the occasion to interpret RFRA in
Gonzales v. 0 Centro Espirita Beneficente Uniao Do Vegetal, 546 U.S. 418 (2006), in which it
held the Attorney General had failed to satisfy the statutory burden in seeking to enforce the
Controlled Substances Act, 18 U.S.C. §§ 801-16 (2000), against a religious sect's use of a
hallucinogenic sacramental tea (hoacsa). Interestingly, the Court never considered the underlying
constitutionality of RFRA; it treated the case as one of strictly statutory interpretation.
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The plaintiffs in Cutter were current and former inmates of the Ohio
Department of Rehabilitation and Corrections who adhered to "non-mainstream"
religions.62 They claimed the state failed to accommodate their religious
exercise, including "barring access to religious literature, denying them the same
opportunities for group worship [as members] of mainstream religions,
forbidding [adherence] to the dress and appearance mandates of their religions,
withholding religious ceremonial items, and failing to provide a chaplain trained
in their faith.,,63

The Court rejected the State's contention that RLUIPA violated the
Establishment Clause, findin~ that it constituted a "permissible legislative
accommodation of religion." The Court emphasized that RLUIPA was
compatible with the Establishment Clause because it "alleviate[d] exceptional
government-created burdens on private religious exercise.,,65 In other words, it
"protect[ed] institutionalized persons who [were] unable freely to exercise their
religious needs and [were] therefore dependent on the government's permission
and accommodation for exercise of their religion.,,66 By upholding a statute
prescribing a "compelling state interest and least restrictive alternative analysis
for religion claims while maintaining the deferential reasonableness standard for
all other constitutional rights, including free speech,,,67 the Court elevated the
status of the Free Exercise Clause.

Although the setting in Cutter is not entirely analogous to the military, like
prisoners, members of the armed forces are largely dependent upon the
government to accommodate their religions. This dependence is particularly
evident in remote installations in the United States and in deployed
environments, such as Iraq, Afghanistan, Bosnia, and Kosovo. In this regard, the
Court in Cutter referred with favor to the Second Circuit's decision in Katcoff,
"not[ing] ... the Federal Government's accommodation of religious practice[s]
by members of the military.,,68 According to one commentator, "Cutter finally
put the Supreme Court on record as allowing the chaplaincy program.,,69 Thus,
absent an unprecedented shift in their composition, the federal courts are unlikely
to overrule Katcoffanytime in the near future.

Finally, in addition to the evolving legal landscape, the military itself has
changed since the Katcoff decision. In 1986, the military was largely a static
Cold War force that, while stationed widely throughout the world, was generally

62. Cutter, 544 U.S. at 712. The plaintiffs belonged to the Satanist, Wicca, and Asatru
religions, and the Church of Jesus Christ Christian. ld.

63. Id. at 713.
64. ld. at 720.
65. ld.
66. /d. at 721.
67. Goldberg, supra note 57, at 1415.
68. Cutter, 544 U.S. at 722. See also McCreary County v. ACLU, 545 U.S. 844, 875 (2005)

(citing Cutter's endorsement of the military chaplaincy as an example of government support of
religious institutions to ensure the free exercise of religion).

69. Goldberg, supra note 57, at 1411.
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located in friendly locales and rarely employed in combat.70 Since the end of the
Cold War, and particularly after September 11,2001, the world has become more
unstable,? I and the U.S. military has been engaged in multiple combat operations
in areas not nearly as benign as those in which troops were stationed during the
1980s.72 Moreover, many nations in which the military operates have religious
traditions that are not nearly as pluralistic as the composition of America's armed
forces. 73 Given the dangers inherent in contemporary military service and the
unavailability of alternative religious outlets, the factual justifications for the
chaplaincy appear to be stronger than ever.

IV. UNRESOLVED ESTABLISHMENT CLAUSE ISSUES

While the military chaplaincy is on firm constitutional footing, issues
concerning the armed forces and the Establishment Clause remain. This section
of the article discusses some of the more prominent issues.

A. The Chaplaincy in Major Metropolitan Areas

The Second Circuit, in Katcoff v. Marsh, expressed some doubts about the
constitutionality of a military chaplaincy in large metropolitan areas where
service members have access to a wide array of civilian religious facilities and
activities.74 The court remanded the case for the district court to consider the
issue, but the plaintiffs dismissed their lawsuit, thereby obviating the need for
litigating the matter. The issue has since seemingly been forgotten.

Certainly, the free exercise concerns, which were prominent in KatcojJ, are
less important in large cities. Unlike remote or deployed environments, the
civilian community often can fully accommodate the religious needs of service

70. See Kurt Volker, Principal Deputy Assistant Sec'y for European and Eurasian Affairs,
Remarks at Howard University Model NATO Conference, Washington, D.C. (Feb. 23, 2006)
(describing Cold War-era NATO as a "static collective defense alliance-that never engaged in a
single military operation"), http://www.state.gov/p/eur/rls/rm/2006/62073.htm; Jaap de Hoop
Scheffer, NATO Secretary General, Speech at Norwegian Atlantic Committee, Oslo, Norway (Mar.
3, 2006) (noting as "relatively static [the] security environment of the Cold War"),
http://www.nato.int/docu/speech/2006/s060303a.htm.

71. See Alan G. Stolberg, The International System in the 21st Century, in U.S. ARMY WAR
COLLEGE, GUIDE TO NATIONAL SECURITY POLICY AND STRATEGY 3, 5-6 (2d ed. 2006) (describing
increased danger from failed states, rogue states, and transnational threats since the end of the Cold
War). See also U.S. DEP'T OF ARMY, FIELD MANUAL I, THE ARMY '\l 2-5 (June 14, 2005)
[hereinafter "FM I"].

72. FM I, supra note 71, '\1 4-1; U.S. DEP'T OF DEFENSE, QUADRENNIAL DEFENSE REVIEW
REpORT 9 (2006) (stating that the United States has been continuously at war since 2001), available
at http://www.comw.org/qdr/qdr2006.pdf; U.S. DEP'T OF ARMY, PAM. 100-1, FORCE XXI
INSTITUTIONAL ARMY REDESIGN '\12-4 (1998) (noting the increase in Army missions since the end
of the Cold War).

73. See Kenneth Lasson, Religious Liberty in the Military: The First Amendment Under
"Friendly Fire," 9 J.L. & RELIGION 471, 471-75 (1992) (describing the antipathy some nations in
the Persian Gulf area have for Western religions).

74. Katcoffv. Marsh, 755 F.2d 223,237-38 (2d Cir. 1985).
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members. 75 Perha~s, given the diminishing presence of the military in urban
centers since 1986 6 and the increasingly "accommodationist" approach of the
federal courtS,?7 future judges may see such a challenge as simply "judicial
nitpicking." The armed forces may also justify the chaplaincy in urban areas as
necessary for the rotation base, thereby avoiding a chaplaincy that is assigned
strictly in remote or deployed locations-hardly a recipe for retention.

Moreover, Judge Meskill, in his Katcoff dissent, indicated that military
personnel on duty attend many religious services in Washington, D.C.78 Also,
military chaplains in the D.C. area administer the non-religious aspects of the
services' chaplains corps that have nothing to do with religious worship,79 while
other chaplains participate in military ceremonies (such as burials at Arlington
National Cemetery), which are essential to esprit de corps and morale.80 Thus,
while the issue remains open, the armed forces will likely justify the retention of
those chaplains who remain in large metropolitan areas.

B. Compulsion

At its very core, the First Amendment's Establishment Clause strictly prohibits
the government from coercing "anyone to support or participate in religion or its
exercise. ,,81

The "establishment of religion" clause of the First Amendment means at
least this: [Neither a state nor the Federal Government] can force nor
influence a person to go to or to remain away from church against his will or
force him to profess a belief or disbelief in any religion. No person can be
punished for entertaining or professing religious beliefs or disbeliefs, for
church attendance or non-attendance.82

Indeed, a "state-created orthodoxy" puts the free exercise of religion at risk: "if
citizens are subjected to state-sponsored religious exercises, the State disavows

75. Id.
76. For example, through the Base Realignment and Closure ("BRAC") process, major Army

installations in or near San Francisco (Presidio), Chicago (Fort Sheridan), Boston (Fort Devens),
and Indianapolis (Fort Ben Harrison) have closed over the past 15 years. See 2005 DEFENSE BASE
CLOSURE AND REALIGNMENT COMMISSION REpORT app. F, available at http://www.brac.gov/docs/
final/BRACReportcomplete.pdf.

77. See supra notes 52-55 and accompanying text.
78. Katcoff, 755 F.2d at 238-39 (Meskill, 1., dissenting in part).
79. See, e.g., U.S. DEP'T OF ARMY, REG. 10-5 ~ 2-36 (2002) (delineating the administrative

duties of the Chief of Chaplains office on the Army Staff); U.S. DEP'T OF ARMY, GENERAL ORDER
No.3, ASSIGNMENT OF FUNCTIONS AND RESPONSIBILITIES WITHIN HEADQUARTERS ~ 31 (2002)
(outlining the headquarters duties of the Chief of Chaplains and his staff).

80. U.S. DEP'T OF ARMY, FIELD MANUAL 7-21.13, THE SOLDIER'S GUIDE C-I (2004)
[hereinafter "FM 7-21.13"]; U.S. DEP'T OF ARMY, FIELD MANUAL 3-21.5, DRILL & CEREMONIES 10
1 (2003) [hereinafter "FM 3-21.5"].

81. Lee v. Weisman, 505 U.S. 577, 587 (1992).
82. Everson v. Bd. of Educ., 330 U.S. 1,15-16 (1947).
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its own duty to guard and respect the sphere of inviolable conscience and belief
which is the mark of a free people.,,83 Consequently, any attempt by the armed
forces to compel participation in particular religious worship, or any worship at
all, conflicts with both the Free Exercise and Establishment Clauses of the First
Amendment.84 Stated simply, "military religious activities must be voluntary.,,85

Anderson v. Laird, a challenge to mandatory chapel attendance at the service
academies, tested this concept.86 Academy regulations required cadets and
midshipmen to attend Protestant, Catholic, or Jewish religious services on
Sundays and punished those who refused.8? Although the judges were unable to
agree about a single rationale for their decision, the Court of Appeals for the
District of Columbia declared the regulations unconstitutional and enjoined their
enforcement.

Giving little deference to the military, Chief Judge Bazelon found that the
regulations violated both the Establishment and Free Exercise Clauses, writing,
"In this case, ... the two Clauses complement each other and dictate the same
result. Abolition of the attendance requirements enhances rather than violates the
free exercise rights of cadets and midshipmen" by ensuring that they would not
be forced to attend church against their Will.

88 Judge Leventhal saw no need to
reach the free exercise issue, and after weighing the military's claim of necessity,
opined that forced chapel attendance violated the Establishment Clause.89

83. Lee, 505 U.S. at 592. See also CHEMERINSKY, supra note 13, at 1182.
84. The government may not, of course, condition entry into the armed forces on religious

belief or any particular religious belief.

The Senators and Representatives before mentioned, and the members of the several state
legislatures, and all executive and judicial officers, both of the United States and of the
several states, shall be bound by oath or affirmation, to support this Constitution; but no
religious test shall ever be required as a qualification to any office or public trust under the
United States.

U.S. CONST. art. VI, cl. 3 (emphasis added).
85. Major Michael J. Benjamin, Justice, Justice Shall You Pursue: Legal Analysis ofReligion

Issues in the Army, ARMY LAW., Nov. 1998, at 1,4. See generally Scott C. Idleman, Religious
Premises, Legislative Judgments, and the Establishment Clause, 12 CORNELL J.L. & PUB. POL'y I,
49 (2002) ("[T]he government may not compel participation in religious programs, much less
compel religious profession or observance outright, and it may not impose legal penalties upon
persons because they claim adherence to a particular religion or to no religion at all.") (footnotes
omitted).

86. 466 F.2d 283 (D.C. Cir. 1972).
87. Id. at 284.
88. Id. at 290,295 (Bazelon, C.J., concurring).
89. Id. at 297 (Leventhal, J., concurring). Judge MacKinnon dissented. He believed the

chapel-attendance regulations were constitutional given the military context of the case:

These regulations must be examined through the overlay of their importance in properly
effectuating the constitutionally recognized power of the armed services to train the necessary
personnel to adequately defend this Nation. It is my view that no violation of the First
Amendment results from the conflict between such power, as reflected in the academies
curricular requirement to attend chapel services for one hour each week and the necessity of
observing religious practices to the moral development of our future military leaders.
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More recently, in Mellen v. Bunting,90 the Court of Appeals for the Fourth
Circuit held that a supper prayer delivered to cadets at the Virginia Military
Institute ("VMI") violated the Establishment Clause of the First Amendment.
With minor exceptions, all VMI cadets marched into the mess hall for supper and
remained standing during the supper prayer.91 VMI's superintendent denied a
request by some cadets to "go about their business in the Mess Hall during the
supper prayer.,,92 While VMI did not force them to pray, VMI forced cadets to
stand in silence during the prayers.93

The Fourth Circuit acknowledged the rulings of other federal courts that
distinguished between prayers in public schools and those in colleges and
universities.94 In cases involving invocations at college graduation ceremonies,
two courts of appeals, the Sixth and the Seventh Circuits, held that the prayers do
not violate the Establishment Clause. The courts based their decisions on the fact
that the ceremonies were not mandatory, and because college and universilifs
students are more mature and less impressionable than public school students. 5

The Fourth Circuit found that VMI's supper prayers were different. VMI
required cadets to attend and participate.96 In addition, while VMI cadets were
not children, under VMI's "adversative" method of education,97 they were

Id. at 307 (MacKinnon, J., dissenting) (footnote omitted).
90. 327 F.3d 355 (4th Cir. 2003).
91. Id. at 361-62.
92. Id. at 362-63.
93. Id. at 362.
94. Since 1962, the Supreme Court has ruled in a variety of settings that prayers in public

schools violate the Establishment Clause. See, e.g., Engle v. Vitale, 370 U.S. 421 (1962) (holding
daily recitation of prayer in public schools unconstitutional); Sch. Dist. of Abington Twp. v.
Schempp, 374 U.S. 203, 296 (1963) (beginning school day with Bible reading or prayer
unconstitutional); Wallace v. Jaffree, 472 U.S. 38 (1985) (holding a moment of silence in public
schools unconstitutional); Lee v. Weisman, 505 U.S. 577 (1992) (holding a nonsectarian prayer at
graduation ceremony unconstitutional); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)
(holding a student-body approved invocation at football games unconstitutional). However, the
Court has the yet to address the issue of whether the Establishment Clause prohibits state-sponsored
prayer at a public college or university. See Mellen, 327 F.3d at 366.

95. See Chaudhui v. Tennessee, 130 F.3d 232 (6th Cir. 1997); Tanford v. Brand, 104 F.3d 982
(7th Cir. 1997). See generally Deanna N. Pihos, Note, Assuming Maturity Matters: The Limited
Reach of the Establishment Clause at Public Universities, 90 CORNELL L. REv. 1349 (2005)
(arguing for extension of the Court's public school proscriptions against prayer to state colleges and
universities); Alexander A. Minard, But Could They Pray at UVA? The Fourth Circuit's
Application of the Supreme Court's School Prayer Jurisprudence to the Virginia Military
Institute's Adult Cadets, 13 WM. & MARY BILL RTS. J. 997 (2005) (same).

96. Mellen, 327 F.3d at 371.
97. The court noted that "[t]o accomplish its mission, VMI utilizes an adversative method of

training, modeled on an English education philosophy and once characteristic of military
instruction. The adversative method features physical rigor, mental stress, equality of treatment,
little privacy, minute regulation of personal behavior, and inculcation of certain values." Id. at 361.
See also United States v. Virginia, 518 U.S. 515,520 (1996) (describing the "adversative" system
in an equal protection challenge to maintaining VMI as a male-only institution). In short, "[t]he
adversative method involves a rigorous and punishing system of indoctrination." Mellen, 327 F.3d
at 361.
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uniquely susceptible to coercion.98 Given this coercive atmosphere, the court
held that "the Establishment Clause preclude[d] school officials from sponsoring
an official prayer, even for mature adults.,,99

As in Anderson and Mellen, any attempt by commanders to require service
members to attend religious services would conflict with the proscription against
forced worship. Outright coercion in the form of orders to attend religious
services would entail application of the government's criminal processes to
compel worshiploo and would be so repu~nant that even the most
accommodationist of justices would not sustain it. I I

At least officially, the military services seemingly recognize constitutional
prohibitions against forced worship. For example, the Army regulation
governing chaplain activities plainly states, "Participation of Army personnel in
religious services is strictly voluntary.,,102 The other services similarly
emphasize the military's pluralistic nature and the importance of permitting
service members to exercise freely their religions. 103 While overt compulsion is

98. Mellen, 327 F.3d at 371.
99. ld. at 372 (emphasis added).

100. The failure of military personnel to heed such orders arguably violates the Uniform Code
of Military Justice ("UCMJ"). See UCMJ art. 90(2), 10 U.S.c. § 890(2) (2000) (disobeying a
lawful command of a superior commissioned officer); id. art. 91(2), 10 U.S.c. § 891(2) (2000)
(disobeying the lawful order ofa warrant officer, noncommissioned officer, or petty officer); id. art.
92, 10 U.S.c. § 892 (2000) (disobeying a lawful general order or regulation).

101. See, e.g., Van Orden v. Perry, 545 U.S. 677, 693 (2005) (Thomas, J., concurring) (noting
that the Establishment Clause prohibits "'actual legal coercion"') (citation omitted); Lee v.
Weisman, 505 U.S. 577, 640 (1992) (Scalia, J., dissenting) ("The coercion that was a hallmark of
historical establishments of religion was coercion of religious orthodoxy and of financial support by
force oflaw and threat ofpenalty.").

102. AR 165-I,supranote56,~3-2a.

103. SEC'y OF NAVY, U.S. DEP'T OF NAVY, INSTR. 1730.7B, RELIGIOUS MINISTRY SUPPORT
WITHIN THE DEPARTMENT OF THE NAVY ~ 4.a. (2000) ("Navy chaplains ... provide for the free
exercise of religion for all military members of the Department of the Navy ....") [hereinafter
"SECNAV INSTR. 1730.7B"]; U.S. DEP'T OF AIR FORCE, POLICY DIR. 52-I, CHAPLAIN SERVICE ~ 2
(2006) ("Global Ministry requires awareness of, and sensitivity to, the diverse religious needs of
Air Force members.") [hereinafter "AFPD 52-I"]' Both the Air Force and the Navy had issued
stronger policy guidelines regarding the voluntariness of religious worship. See, e.g., Revised
Interim Guidelines Concerning Free Exercise of Religion in the Air Force (Feb. 9, 2006), available
at http://www.af.mil/sharedlmedia/documentJAFD-060209-003.pdf [hereinafter "Revised Interim
Guidelines"] ("We will remain officially neutral regarding religious beliefs, neither officially
endorsing nor disapproving any faith belief or absence of belief."); SEC'y OF NAVY, U.S. DEP'T OF
NAVY,INSTR. 1730.7C, RELIGIOUS MINISTRY WITHIN THE DEPARTMENT OF THE NAVY ~ 5.d.(3) (Feb.
21, 2006) [hereinafter "SECNAV INSTR. 1730.7C"] ("In providing religious ministry, chaplains
shall strive to avoid the establishment of religion to ensure that free exercise rights are protected for
all authorized personnel."). As part of the Conference Report accompanying the Department of
Defense Authorization Act for 2007, Congress directed that the policies be rescinded. H.R. REp.
No. 109-702, at 739 (2006) (Conf. Rep.). See also infra notes 140-142 and accompanying text.
The Secretary of the Navy rescinded the SECNAV Instruction 1730.7C on November 21, 2006,
and reinstated, inter alia, SECNAV Instruction 1730.7B. See Sec'y of Navy Message 2121242,
Religious Ministries in the Department of the Navy (Nov. 2006), available at
http://cmsauthor.bupers.navy.millNRlrdonlyresI7ED64079-58A6-4D90-91 7E-05944A44 I928/0/A
LN0608l.txt.
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rare, the armed services have had difficulties with more subtle forms of coercive
practices, namely, proselytizing and the delivery of sectarian prayers at official
ceremonies.

1. Proselytizing

The Air Force has come under attack over the past two years for, among other
things, permitting the proselytizing of cadets at the Air Force Academy. For
example, during basic cadet training, one Academy chaplain allegedly led a
Protestant worship service in which he encouraged attending cadets to return to
their tents, proselytize cadets who did not attend the service, and remind them of
the consequences of their "apostasy" (i.e., that they would bum in hell). 104 In
addition, cadets alleged that professors actively recruited them to join evangelical
churches, 105 and "[a]t Christmastime, some senior faculty members signed
religious ads in the base paper, including ... 'We believe that Jesus Christ is the
only real hope for the world. If you would like to discuss Jesus, feel free to
contact one of us! ",106 Cadets also reported receiving pressure to see the movie
The Passion ofthe Christ. 107

One Academy chaplain reported that "[p]eople at the academy were making
cadets feel an obligation that they are serving the will of God if they are engaging
in evangelical activities, and telling them that this is harmonious and co
extensive with military service.,,108 In a lawsuit filed against the Air Force in the
U.S. District Court for the District of New Mexico, the plaintiffs alleged that
some academy chaplains "encouraged cadets to 'witness' to [sic] other cadets in
an effort to convert them to evangelical Christianity.,,109 The academy's equal
opportunity officer allegedly discouraged an atheist cadet from filing a
complaint, and he told the cadet that as a believer, he felt obliged to bring the
cadet "back to the flock.,,11O The Air Force's Deputy Chief of Chaplains later

104. See HEADQUARTERS, U.S. AiR FORCE, REpORT OF THE HEADQUARTERS REVIEW GROUP
CONCERNING RELIGIOUS CLIMATE AT THE U.S. AiR FORCE ACADEMY 46 (2005) (Attachment E
~ 5.4), available at http://www.af.miVpdf/HQ_Review_Group_Report.pdf#search=%22
Headquarters%20Review%20Group%20Conceming%20Religious%20Climate%20at%20the%20U
.S.%20Air''1020Force%20Academy%22 [hereinafter "REpORT ON RELIGIOUS CLIMATE"]' See also
id. at 52 (Attachment H ~ I).

105. David Van Biema, Whose God Is Their Co-Pilot?, TIME, June 27, 2005, at 61. See also
REpORT ON RELIGIOUS CLIMATE, supra note 104, at 55 (Attachment H).

106. Van Biema, supra note 105, at 62.
107. Josh White, Intolerance Found at Air Force Academy, WASH. POST, June 23, 2005, at A2.
108. Laurie Goodstein, Air Force Chaplain Tells ofAcademy Proselytizing, N.Y. TIMES, May

12,2005, at AI6 (quoting Captain MeLinda Morton).
109. Weinstein v. U.S. Air Force, 468 F. Supp. 2d 1366, 1370 (D.N.M. 2006) (quoting First

Amended Complaint ~ IS (No. Civ-05-1064 JPILAM». On October 27, 2006, the district court
dismissed the complaint on several grounds, including the absence of standing, without ever
reaching the merits of the case. Id.

110. Van Biema, supra note 105, at 62.
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stated, "We will not proselytize, but we reserve the right to evangelize the
unchurched.,,111

An investigation into the religious climate at the Air Force Academy led by
Air Force Deputy Chief of Staff for Personnel, Lieutenant General Roger A.
Brady, concluded that there was no overt religious discrimination. However, the
investigation found that there was "a failure to fully accommodate all members'
needs and a lack of awareness over where the line is drawn between permissible
and impressible expression ofbeliefs.,,112 The investigation team further found:

Senior faculty and staff members, in efforts that may have been well intentioned,
have made public expressions of faith that some faculty, staff and cadets believed to
be inappropriately influential or coercive. Because of this, some military and
civilian faculty expressed concern about the impact of religious affiliation on their
personal career advancement. Some cadets expressed objections to what they
perceived to be mandatory prayers at official functions and in sports locker rooms.
Additionally, some faculty members and coaches consider it their duty to profess
their faith and discuss this issue in their classrooms in furtherance of developing

d ' .. l' 113ca ets spmtua tty.

While commanders may not generally dictate how military chaplains conduct
their worship services, they may prohibit chaplains from proselytizing service
members "outside of church." I 14 In fact, a failure to grevent such activity likely
violates the Establishment Clause. In Baz v. Walters, 15 the Court of Appeals for
the Seventh Circuit addressed a lawsuit by a Veterans' Administration ("V.A.")
hospital chaplain allegedly terminated, in part, because he proselytized hospital
patients. The chaplain claimed the V.A. violated his First Amendment rights by
limiting and restricting the manner in which he could pray and preach.

Rejecting the chaplain's arguments, the court found that the V.A. walked a
fine line between the free exercise rights of its patients and the limits imposed by
the Establishment Clause:

If there were not a [V.A.] chaplaincy program, veterans might have to choose
between accepting the medical treatment to which their military service has entitled
them and going elsewhere in order to freely exercise their chosen religion. This
itself might create a free exercise problem .... But, at the same time, the V.A. must
ensure that the existence of the chaplaincy does not create establishment clause
problems. Unleashing a government-paid chaplain who sees his primary role as
proselytizing upon a captive audience of patients could do exactly that. The V.A.

Ill. Laurie Goodstein, Evangelicals Are Growing Force in the Military Chaplain Corps, N.Y.
TIMES, July 12,2005, at A18. The Air Force general counsel later disavowed the notion that Air
Force policy was to proselytize or evangelize the "unchurched." Alan Cooperman, Air Force
Withdraws Paper for Chaplains, WASH. POST, Oct. 11,2005, at A3.

112. REpORT ON RELIGIOUS CLIMATE, supra note 104, at i.
113. ld. at 36.
114. See infra notes 256-263 and accompanying text.
115. 782 F.2d 70 I, 702-03 (7th Cir. 1986).
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has established rules and regulations to ensure that those patients who do not wish
to entertain a chaplain's ministry need not be exposed to it. Far from defining its
own institutional theology, the medical and religious staffs ... are merely attempting
to walk a fine constitutional line while safeguarding the health and well-being of the

. 116patIents.

Military chaplains find themselves in a situation similar to V.A. chaplains.
Although they are noncombatants 117 and excluded from command,118 military
chaplains are officers and, as such, demand a certain degree of respect and
deference. 119 Under these circumstances, lower-ranking service members might
be reluctant to eschew a chaplain's efforts to proselytize or evangelize, creating
the prospect of mandatory religious indoctrination. Ultimately, Congress funds a
military cha~laincy to ensure the free exercise rights of soldiers, regardless of
their faith; 12 chaplains are not federally funded missionaries for their respective
religions. 121

116. ld. at 709. See also Moeller v. Bradford County, 444 F. Supp. 2d 316,319 (M.D. Pa.
2006) (issuing an order denying defendant's motion to dismiss); id. at 322 (involving prison
inmates' stated cause of action for violation of the Establishment Clause where the county
contracted for vocational rehabilitation services from a firm that proselytized Christianity);
Benjamin, supra note 85, at 17.

117. JOINT CHIEFS OF STAFF, JOINT PUB. 1-05, RELIGIOUS SUPPORT IN JOINT OPERATIONS ~ Lb., at
II-I (2004) [hereinafter "JP 1-05"]; AR 165-1, supra note 56, ~ 4-3c; SECNAV INSTR. 1730.7B,
supra note 103, ~ 4.a.; U.S. DEP'T OF AIR FORCE, INSTR. 52-101, CHAPLAIN: PLANNING &
ORGANIZING ~~ 2.1.3 to 2.1.5 (2005) [hereinafter "AFI 52-10 I"]. See also Geneva Convention
Relative to the Treatment of Prisoners of War art. 33, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S.
135 (stating that captured chaplains are not considered prisoners of war); Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims ofInternational
Armed Conflicts (Protocol I) art. 43(2), June 8, 1977, 1125 U.N.T.S. 3 (indicating that chaplains
are not combatants).

118. See 10 U.S.C. §§ 3581 (Army), 8581 (Air Force) (2000). Apparently, there are no similar
statutory restrictions on Navy chaplains. Statute deems members of the Navy Chaplains Corps to
be staff officers. ld. § 5150(a)(4). It also permits staff officers to "command only such activities as
are appropriate to [their] corps." ld. § 5945.

119. U.S. Dep't of Air Force Message, Interim Guidelines Concerning Free Exercise of
Religion in the Air Force ~ 0(2) (Aug. 29, 2005), available at http://www.af.mil/library/
guidelines2005.pdf [hereinafter "Interim Guidelines"] (stating that chaplains "must remain
sensitive to the responsibilities of superior rank"). See also U.S. DEP'T OF ARMY, REG. 600-20,
ARMY COMMAND POLICY ~ 2-16c (2006) [hereinafter "AR 600-20"] ("Although chaplains may not
exercise command, they have authority to exercise functions of operational supervision and
control.").

120. See supra note 56 and accompanying text.
121. Indeed, military chaplains are ultimately responsible for the religious needs of all service

members under their charge, including those of other faith groups. Thus, they must be capable of
functioning in a "pluralistic environment ... where diverse traditions exist side-by-side with
tolerance and respect," including support of service members of every religious denomination.
SECNAV INSTR. 1730.7C,.supra note 103, ~ 5.d.(2). See also 000 DIR. 1304.19, supra note 56,
~ 5.1.1.2; U.S. DEP'T OF DEFENSE, INSTR. 1304.28, GUIDANCE FOR THE APPOINTMENT OF CHAPLAINS
FOR THE MILITARY DEPARTMENTS ~~ 6.1.3, E2.1.5, E3.1.l, E3.1.3.3 (2004) [hereinafter "000
INSTR. 1304.28"]; U.S. DEP'T OF NAVY, CHIEF OF NAVAL OPERATIONS INSTR. 1120.9, APPOINTMENT
OF OFFICERS IN THE CHAPLAIN CORPS OF THE NAVY ~ 6(a)(5) (2005). Military chaplains must not
only minister to those of their faith, but also "facilitate ministry to those of other faiths." SECNAV
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Commanders, instructors, or senior officers who proselytize or evangelize
magnify Establishment Clause problems. The military proscribes relationships
between officers and enlisted personnel that either "[i]nvolve, or appear to
involve, the use of rank or position for personal gain" or "[a]re, or appear to be,
exploitive or coercive in nature.,,122 Moreover, the Joint Ethics Regulation
("JER") forbids Department of Defense ("DOD") personnel from soliciting to
persons "junior in rank, grade, or position,"123 or from endorsing in their official
capacities non-federal entities, events, products, services, or enterprises. 124 These
prohibitions protect lower-ranking service members from superiors "who might
take advantage of [their] rank or position."125

Without these protections, service members may feel compelled to
accommodate the wishes of their senior officers. As evidenced by events at the
Air Force Academy, service members may very well perceive that they are
required to worship in a particular manner as a condition for a successful
career. 126 In any event, if a senior Air Force officer evangelizes a lower-ranking
officer or airman, that officer or airman is quite likely to believe he or she is
obliged to listen l27 and would thereby be subjected to compulsory religious
"indoctrination."

Although there do not appear to be reported military cases of proselytizing, in
the context of cases decided under Title VII of the Civil Rights Act of 1964
("CRA"), 128 the courts addressing the issue have held that employers or
supervisors who proselytize or require prayer on the job violate the CRA's
prohibition against religious discrimination. 129 "While both employer and

INSTR. 1730.7C, supra note 103, tJ 5.d.(4). See also U.S. DEP'T OF ARMY, REG. 135-100,
APPOINTMENT OF COMMISSIONED AND WARRANT OFFICERS OF THE ARMY tJ 3-6a(2)(c) (1994) ("A
member of the clergy who is qualified to provide for the free exercise of religion by all members of
the Army, their dependents, and other authorized persons ...."); AR 165-1, supra note 56, tJ 4-4b
("Each chaplain will minister to the personnel of the unit and facilitate the 'free-exercise' rights of
all personnel, regardless of religious affiliation of either the chaplain or the unit member."); AFl
52-101, supra note 117, tJ 2.1 ("[C]haplains directly (provide) or indirectly (provide for) support
the free exercise of religion of all members of the Military Services, their dependents, and other
authorized persons.").

122. AR 600-20, supra note 119, tJtJ 4-14b(3)-(4). See generally Major Paul H. Tumey,
Relations Among the Ranks: Observations of and Comparisons Among the Service Policies and
Fraternization Case Law, 1999, ARMY LAW., Apr. 2000, at 97.

123. U.S. DEP'T OF DEFENSE, REG. 5500.7-R, JOINT ETHICS REGULATION tJ 2-205 (2006)
[hereinafter "DoD 5500.7-R"]. A failure to abide by this provision constitutes a violation of a
general order punishable under the UCMJ. U.S. DEP'T OF DEFENSE, DIR. 5500.7, JOINT ETHICS
REGULATION tJ 2.2.1 (1993). See generally UCMJ art. 92, 10 U.S.C. § 892 (2000).

124. DoD 5500.7-R, supra note 123, ~ 3-209.
125. See generally U.S. DEP'T OF ARMY, PAM. 600-35, RELATIONSHIPS BETWEEN SOLDIERS OF

DIFFERENT RANKS tJ 1-4a (2000).
126. REpORT ON RELIGIOUS CLIMATE, supra note 104, at 36.
127. I assume, based on over 26 years of active commissioned service, that such a senior officer

would take umbrage if the service member suggested---even respectfully-that the senior officer
"take a hike."

128. 42 U.S.c. §§ 2000e-2000e-17 (2000).
129. See, e.g., EEOC v. Townley Eng'g & Mfg. Co., 859 F.2d 610, 613 (9th Cir. 1988) (holding

that an employer violates Title VII by requiring employee attendance at devotional services);
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employee have rights to free expression of religious ideas, most courts have
found that when those rights conflict, it is the relatively powerless employee who
merits protection from the employer using his or her power over the job to force
religion on the employee.,,130 The underlying concern is one of potential abuse of
power. 131 Although Title VII does not apply to uniformed members of the armed
services,132 the policies behind the prohibition apply with greater force in the
military where the hierarchical rank structure and strict demands for obedience
and discipline create an environment making service members even more
susceptible to undue influence. 133

The Air Force responded to the perceived religious intolerance at the Air Force
Academy by issuing several documents that provided guidance on religion and
religious practices. In a message dated August 29, 2005, the Air Force warned
that "where superior/subordinate relationships are involved, individuals need to
be sensitive to the potential that personal expressions may appear to be official
expressions ... , [particularly] when subordinates are present as part of their
official duties and obligations."134 In this regard, "[t]he more senior the
individual, the more likely the personal expressions may be perceived to be
official statements."135 The message was careful to exclude "peer-to-peer
discussions" about religion. 136

Subsequent guidelines watered down the restrictions on superior-subordinate
discussions about religion. In the revised guidelines, the Air Force instructed
leaders at every level of their "special responsibility to ensure their words and
actions cannot reasonably be construed to be officially endorsing nor disap
proving any faith belief or absence of belief.,,137 However, while cautioning

Young v. Sw. Say. & Loan Ass'n, 509 F.2d 140, 145 (5th Cir. 1975) (same). Cf Turic v. Holland
Hospitality, Inc., 849 F. Supp. 544, 551 (W.D. Mich. 1994), aff'd in part, rev'd in part, 85 F.3d
1211 (6th Cir. 1996) (citing with favor an EEOC decision that a "supervisor who discussed his
religious convictions on the job violated Title VII's requirement of a working environment free
from religious intimidation"). See also Michael D. Moberly, Bad News for Those Proclaiming the
Good News?: The Employer's Ambiguous Duty to Accommodate Religious Proselytizing, 42 SANTA
CLARA L. REv. I, 18-23 (2001); Kent Greenawalt, Title VII and Religious Liberty, 33 Loy. U. CHI.
L.l. 1,35-37 (2001).

130. Terry Morehead Dworkin & Ellen R. Pierce, Is Religious Harassment "More Equal?", 26
SETON HALL L. REv. 44, 85 (1995).

131. Id. at 86.
132. Brown v. United States, 227 F.3d 295, 298 (5th Cir. 2000); Hodge v. Dalton, 107 F.3d 705,

708 (9th Cir. 1999); Spain v. Ball, 928 F.2d 61, 62 (2d Cir. 1991); Randall v. United States, 95 F.3d
339, 343 (4th Cir. 1996); Stinson v. Hornsby, 821 F.2d 1537, 1539 (11th Cir. 1987); Johnson V.

Alexander, 572 F.2d 1219, 1223 (8th Cir. 1978).
133. See General John P. Jumper, Air Force Policy Letter, CSAF Sight Picture: Airmen,

Spiritual Strength and Core Values (July 2005), http://www.af.mil/library/airforcepolicy2/
2005/july.asp ("[S]haring personal beliefs in a professional setting, one where leaders are
performing their duties in a chain of command or in a superior-subordinate relationship, can easily
become improper influence about personal matters.").

134. Interim Guidelines, supra note 119, '11 CCI).
135. Id. '11 C(2).
136. Id. '11 C(3).
137. Revised Interim Guidelines, supra note 103.
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superior officers to be sensitive about the potential that their personal statements
may "appear to be official[] or have an undue influence on their subordinates,"
the guidelines emv:hasized that "superiors enjoy the same free exercise rights as
all other airmen." 38 The revised guidelines also stated their intent not to limit
"voluntary discussions of religion, or the exercise of free speech, where it is
reasonably clear that the discussions are personal, not official, and they can be
reasonably free of the potential for, or appearance of, coercion.,,139

In September 2006, Congress directed the Air Force to rescind its revised
interim guidelines in part to eliminate references to the delivery of sectarian
prayers at official ceremonies and in part to remove the restrictions on
proselytizing. 140 Congress' action was reportedly a compromise measure by
which the House of Representatives abandoned proposed statutory language that
would have expanded permissible sectarian prayers at official military
functions 141 in exchange for the temporary (at least) abrogation of service
policies that interfered with both sectarian prayers and with proselytizing by
senior officers. 142

The Air Force's weakening of its original guidelines governing proselytizing
and Congress' subsequent order to rescind even the diluted guidelines are
unfortunate. Commanders are responsible for inculcating in subordinates the
value system of their respective military services. 143 However, the military does
not charge them with prescribing their subordinates' religious beliefs or with
dictatinp, the church or denomination to which their subordinates ought to
belong. 44 If senior officers preach their religious beliefs to subordinates, the
subordinates will generally believe they are compelled to listen. Thus,
proselytizing by senior officers is a form of forced worship. This compulsion is
particularly egregious if senior officers use the occasion of official venues (such
as staff meetings) to proselytize, because a failure of subordinates to attend and
listen courteously could result in punitive measures. 145

138. Id.
139. Id.
140. H.R. REP. No. 109-702, at 739 (2006) (Conf. Rep.).
141. H.R. 5122, 109th Congo § 590 (2006).
142. Neela Banerjee, Chaplain Prayer Provision Cut from Military Spending Bill, N.Y. TIMES,

Oct. 1, 2006, at A25; Amy Fagan, Republicans' Bill to Ease Pressure on Military Chaplains:
Stricter Prayer Rules Rolled Back, WASH. TIMES, Sept. 29, 2006, at A5; Editorial, Fighting About
Praying, L.A. TIMES, Oct. 5, 2006, at 12.

143. See, e.g., FM I, supra note 71, ~ 1-58 (noting that the Army's culture promotes norms of
conduct); U.S. DEP'T OF ARMY, FIELD MANUAL 22-100, ARMY LEADERSHIP App. E (1999) ("On the
day a person joins the Army, leaders begin building on [his or her] character."); U.S. DEP'T OF

ARMY, PAM. 600-63-12, SPIRITUAL FITNESS ~ 5e (1987) ("Every soldier must live the professional
Army ethic and practice those individual values which support and sustain the Army way oflife.").

144. Cf AR 600-20, supra note 119, ~ 4-11 (prohibiting any practice involving or implying
compulsion, coercion, influence, or reprisal in joining any private organization); id. ~ 6-2
(prohibiting discrimination based on religion).

145. For example, any failure to attend an official function could be charged as absence without
leave or failure to repair. UCMJ art. 86, 10 U.S.C. § 886 (2000). If subordinates fail to show
proper respect and courtesy to the senior officer, they are subject to punitive action for disrespect.
E.g., id. art. 89, 10 U.S.c. § 889.
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Moreover, limiting discussions about religious beliefs to so-called "unofficial"
occasions, as was permitted in the Air Force's Revised Interim Guidelines, is at
best an illusory restriction. In a military society, it is often difficult to discern
what is official from what is not. Given the military's strict hierarchical
character and the fact that rank distinctions bind service members even in social
settings, no event is truly unofficial. 146 Even if superior officers assure
subordinates that they are merely expressing personal religious beliefs, some
subordinates may believe they have an obligation to adopt similar beliefs to
further or preserve their military careers. 147 At the very least, because virtually
all subordinates will almost certainly believe they are required to listen, they
become subject to involuntary religious indoctrination.

The JER strictly prohibits solicitations by superiors to subordinates and forbids
their endorsement of non-federal entities l48 because these activities have the
appearance of coercing subordinates into making purchases or supporting the
non-federal entity. The same proscription should apply to discussions about
religious beliefs. 149 At the very least, senior officers and noncommissioned
officers should be guided by the age-old adage that it is impolite to discuss
religion in public.

2. Sectarian Prayers at Official Functions

The military expects all service members to attend or participate in certain
command-sponsored ceremonial events. 150 Occasionally, the events will include
a prayer or invocation. An issue confronting the military services in the past year
has been the nature of the prayers appropriate for such occasions. Both the Air
Force and the Navy issued guidance delimiting (in the case of the Air Force) the
occasions in which a religious element is proper and (in the case of both) the type
ofprayer that should be delivered.

By its August 2005 message, the Air Force cautioned commanders that public
prayers are not usually appropriate in official settings, "such as staff meetings,
office meetings, classes, or officially sanctioned activities such as sports events
or practice sessions.,,151 The message acknowledged:

146. See, e.g., AR 600-20, supra note 119, ~ 4-3a ("Courtesy among members of the Armed
Forces is vital to maintain military discipline. Respect to seniors will be extended at all times.")
(emphasis added).

147. See REPORT ON RELIGIOUS CLIMATE, supra note 104, at 36 ("[S]ome military [personnel]
expressed concern about the impact of religious affiliation on their personal career advancement.").
The old maxim that "there is no such thing as a casual conversation with a general officer" is
particularly apropos.

148. See supra notes 123-124 and accompanying text.
149. See generally Benjamin, supra note 85, at 18 (suggesting that established regulations

restricting endorsement of private organizations should inform superior officers of the
inappropriateness of endorsing religious-related events).

ISO. See FM 3-21.5, supra note 80, ch. 10.
lSI. Interim Guidelines, supra note I I9, ~ B(1). See also id. ~ D(2) (chaplains "should respect

professional settings where mandatory participation may make expressions of religious faith
inappropriate").
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Consistent with long-standing military tradition, a brief nonsectarian prayer may be
included in non-routine military ceremonies or events of special importance, such as
change of command ceremonies, promotion ceremonies or significant celebrations,
where the purpose of the prayer is to add a heiyhtened sense of seriousness or
solemnity, not to advance specific religious beliefs. 52

The message seemingly encouraged "moments of silence for personal reflection"
in lieu of prayer because they do not require the "same considerations as public
prayer.,,15S

The Air Force's February 2006 revised interim guidelines indicated that public
prayer should not be "a part of routine official business.,,154 The Air Force
recognized the appropriateness of prayer at "military ceremonies or events of
special importance" provided the prayer is "non-denominational" and "inclusive"
and "its primary purpose is not the advancement of religious beliefs.,,155

Also in February 2006, the Secretary of the NaY1 promulgated an instruction
that dealt with prayer at official ceremonies. 15 The instruction advised
commanders that "religious elements for a command function, absent
extraordinary circumstances, should be non-sectarian in nature.,,157 If, because
of faith constraints, chaplains could not participate in such nonsectarian prayers,
commanders could excuse them from doing so without adverse consequences. 158

Although neither the Air Force's guidelines nor the Navy's instruction
circumscribed the content of a chaglain's worship services and dealt only with
command-sponsored public events, 59 the prayer restrictions at these ceremonies
brought a sharp reaction from some religious groups and members of Congress.
In particular, these groups and members of Congress were concerned that by
dictating that the pratiers be nonsectarian, Christian chaplains could not pray "in
the name of Jesus.,,16 The guidance prompted one Navy chaplain, Gordon James

152. /d. '\l B(3) (emphasis added).
153. Id. '\l B(4).
154. Revised Interim Guidelines, supra note 103.
155. /d.
156. See SECNAV INSTR. 1730.7C, supra note 103.
157. /d. '\l 6.c. (emphasis added). See also Chief of Navy Chaplains, Official Statement on

Public Prayer in the Navy (Jan. 9, 2006), http://www.religionandpolicy.orglshow.php?p=I.I.I726.
158. SECNAV INSTR. 1730.7C, supra note 103, '\l6.c.
159. At least one court has expressed doubt about whether the military may impose restrictions

on the content of voluntary worship services. See Rigdon v. Perry, 962 F. Supp. 150, 160 (D.D.C.
1997) (prohibition on chaplains encouraging congregants to contact Congress on pending anti
abortion legislation violated the chaplains' rights under the First Amendment and RFRA).
Moreover, statutory law seemingly protects the worship services of Naval chaplains. 10 U.S.C.
§ 603 I(a) (2000) ("An officer in the Chaplain Corps may conduct public worship according to the
manner and forms of the church of which he is a member."). See also Wildhack, supra note 56, at
238-40.

160. Alan Coopersmith & Ann Scott Tyson, House Injects Prayer into Defense Bill, WASH.
POST, May 12,2006, at A5.
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Klingenschmitt, to endure an 18-day hunger strike. 161 Congressman Walter Jones
of North Carolina asserted that the demand for '''no-sectarian' [sic] prayers is
merely a euphemism declarinfi that prayers will be acceptable only so long as
they censor Christian beliefs." 62 On October 25, 2006, Chaplain Klingenschmitt
sued the Navy, challenging, inter alia, restrictions on his "right" to give sectarian
prayers at public ceremonies. 163

Included in the House of Representatives version of the Fiscal Year 2007 DOD
Authorization Act was a provision amending statutes governing military
chaplains that ensured chaplains "the prerogative to pray according to the dictates
of the Chaplain's conscience, except as must be limited by military necessity,
with any such limitation being imposed in the least restrictive manner
feasible.,,164 As noted above, while Congress ultimately did not adopt the House
provision, through the House and Senate Conference Report, Congress directed
that the Air Force and Navy rescind their regulations delimiting the occasions for
prayer at official ceremonies and restricting the nature of the prayers delivered. 165

The demands that the military allow chaplains to offer faith-based prayers at
command-sponsored public ceremonies and the proposed legislation attempting
to secure that "right" are ill-advised and constitutionally problematic. 166 The
arguments from those favoring such prayers have focused almost exclusively on
asserted First Amendment rights of the military chaplains delivering the
prayers. 167 Groups and individuals advocating sectarian prayers pay little, if any,

161. Alan Coopersmith, Fasting Chaplain Declares Victory, WASH. POST, Jan. 10, 2006, at
A13; Alan Coopersmith, Military Wrestles with Disharmony Among Chaplains, WASH. POST, Aug.
30,2005, at AI.

162. Press Release, Congressman Walter B. Jones, Lawmakers Join Jones' Call for President to
Protect Military Chaplains' First Amendment Rights (Oct. 25, 2005), http://jones.house.gov/
release.cfm?id=340 (announcing that "69 Members of Congress joined Third District
Representative Walter B. Jones (R-NC) in urging the President to protect by Executive Order the
constitutional right of military chaplains to pray according to their faith").

163. Plaintiffs Complaint, ~~ 23-34, 48-50, 65-67,118-31, Klingenschmitt v. Winter, No. 1:06
cv-01832-HHK (D.D.C. Oct. 25, 2006). See generally Alan Cooperman, Military Pressed Over
Expressions ofFaith, WASH. POST, Nov. 3, 2006, at A3.

164. H.R. 5122, 109th Congo § 590 (2006).
165. H.R. REp. No. 109-702, at 739 (2006) (Conf. Rep.).
166. For a general discussion of the issue, see Wildhack, supra note 56, at 245-46. See

generally Mellen v. Bunting, 327 F.3d 355 (4th Cir. 2003).
167. See, e.g., Statement of Dr. Jim Ammerman, Chairman, International Conference of

Evangelical Chaplain Endorsers ("ICECE"), lCECE Newsletter (Oct. 2006) (copy on file with
author) ("The US Military had failed constitutionally and by law to fairly and equitably let genuine
Christian Chaplains pray as such, anywhere and at any time!"); Press Release, Congressman Walter
B. Jones, Jones Honored with "Chaplains' Freedom Award" (Dec. 11, 2006),
http://jones.house.gov/release.cfm?id=464 ("The repeal of the restrictive Air Force and Navy
guidelines is a mark of progress in the effort to restore the First Amendment right of military
chaplains---{)f all faiths-to pray as they see fit ...."); Jay Sekulow, A Victory for Chaplains,
TOWNHALL.COM, Oct. 2, 2006, http://www.townhall.comlcolurnnists/JaySekulow/2006/
1O/02/a_victoryJor_chaplains (characterizing the restrictions on sectarian prayer as infringing on
chaplains' free speech rights); Plaintiffs Complaint, supra note 163, ~~ 65-66 (regulations
requiring non-sectarian prayers outside of worship services "impermissibly interfered with
[plaintiffs] First Amendment rights to practice his religion").
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attention to service members required to attend the official ceremonies at which
the prayers are given. Ultimately, however, the chaplaincy exists to accom
modate the free exercise of religion by members of the military, not the free
exercise or free speech rights of military chaplains. 168

At the outset, the assertion that prohibitions on sectarian prayer at official
ceremonies infringe upon the military chaplains' free speech rights is specious.
Simply stated, such restrictions do not implicate the ri~hts of free speech of
military chaplains. Last term, in Garcetti v. Ceballos, 69 the Supreme Court
upheld the authority of the government to limit the speech of public employees
made pursuant to their official duties:

Restricting speech that owes its existence to a public employee's professional
responsibilities does not infringe any liberties the employee might have enjoyed as a
private citizen. It simply reflects the exercise of employer control over what the
employer itself has commissioned or created. 170

When military chaplains deliver prayers at command-sponsored functions,
they are performing official military duties; 171 they do not speak as private

168. See supra note 56 (elaborating on military chaplains' specific role). See also supra note
121 and accompanying text (noting that a key prerequisite for commissioning as a military chaplain
is the ability to operate in "a pluralistic environment"). "A pluralistic environment" entails a
commitment to promote "the free exercise of religion by all members of the military." DoD INSTR.
1304.28, supra note 121, ~ E.3.1.3.3 (emphasis added). See also id. ~ 6.1.3; DoD DIR. 1304.19,
supra note 56, ~ 5.1.1.2. Given the fact that supporting the religious freedom of all service
members is the fundamental principle upon which military chaplaincy is based, it is inconceivable
that a military chaplain would not recognize that delivering a sectarian prayer in settings where the
attendance of service members is mandatory compromises this mandate. See supra note 56.

169. 126 S. Ct. 1951 (2006). Garcetti involved a lawsuit by a Los Angeles deputy district
attorney allegedly disciplined for comments he made in a memorandum criticizing an affidavit used
to secure a search warrant. Rejecting the plaintiffs claim that the disciplinary action violated his
First Amendment rights, the Supreme Court ruled that "when public employees make statements
pursuant to their official duties, the employees are not speaking as citizens for First Amendment
purposes, and the Constitution does not insulate their communications from employer discipline."
Id. at 1960. The Court's "emphasis [was] on whether the speaker was a citizen or a public
employee speaking in the context of job duties," rather than whether the content of the speech was
a matter of public or private concern. Martha McCarthy, Garcetti v. Ceballos: Another Hurdlefor
Public Employees, 210 EDUC. L. REp. 867, 875 (2006).

170. Garcetti, 126 S. Ct. at 1960. See also Haynes v. City of Circleville, 474 F.3d 357, 363 (6th
Cir. 2007); Casey v. W. Las Vegas Indep. Sch. Dist., 473 F.3d 1323, 1328 (lOth Cir. 2007); McGee
v. Pub. Water Supply, 471 F.3d 918, 920-21 (8th Cir. 2006); Battle v. Bd. of Regents, 468 F.3d
755, 760-61 (lith Cir. 2006). Cf. Commc'ns Workers v. Ector County Hosp. Dist., 467 F.3d 427,
442 (5th Cir. 2006) (en banc) (prohibition on the wearing of union buttons as inconsistent with
hospital unifonn regulations does not violate a public employee's rights to free speech).

171. See. e.g., AR 165-1, supra note 56, ~ 4-1; U.S. DEP'T OF NAVY, CHIEF OF NAVAL
OPERATIONS INSTR. 1730.7B, RELIGIOUS MINISTRY IN THE NAVY ~ 5.b(2)(e) (2003) [hereinafter
"OPNAV INSTR. I730.7B"]. In my experience, chaplains are usually tasked (i.e., ordered) to
deliver the invocation and appear in unifonn.
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citizens. As such, government restrictions on the content of their prayers do not
violate the First Amendment rights of chaplains to free speech. 172

Moreover, even if prohibiting sectarian prayers at official functions implicates
military chaplains' First Amendment rights, the government's interest in
imposing the restrictions outwei~hs whatever interests the chaplains may have in
delivering the desired prayers. 17 At the core of the Establishment Clause is the
prohibition against government-coerced participation in religion exercises. 174

Because the armed forces require service members to attend and participate in
command-sponsored ceremonies,175 the delivery of sectarian prayers at such
ceremonies necessarily infringes upon their First Amendment rights.

The federal courts have sustained government references to God, the
government's use of religious symbols, and even prayers in government
sponsored public settings. However, these practices must be "uniquely suited to
serve wholly secular purposes as solemnizing public occasions, or inspiring
commitment to meet some national challenge in a manner that simply could not
be fully served in our culture if government were limited to purely nonreligious
phrases.,,176 Embodied by the term "cultural deism,"177 the courts uphold these
practices because they "do not convey a message of endorsement of particular
religious beliefs.,,178 In other words, such practices are justified, in large part, as
either "popular religious references [which], by virtue of repetition and
acceptance by the masses, have lost their true religious character" or are used by
government for secular purposes. 179

172. Given that the government may circumscribe the speech of service members even outside
their official duties, Garcetti applies with even greater force in the context of restrictions on speech
in the military. See Parker v. Levy, 417 U.S. 733 (1974); Brown v. Glines, 444 U.S. 348 (1980);
United States v. Priest, 21 U.S.C.M.A. 564,45 C.M.R. (1972); United States v. Brown, 45 M.J. 389
(1996).

173. Cf Connick v. Meyer, 461 U.S. 138, 140 (1983); Mt. Healthy City Sch. Dist. v. Doyle, 429
U.S. 274, 284 (1977); Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968) (when a public
employee speaks as a citizen on a matter of public concern, courts balance the employee's First
Amendment interest in engaging in the speech against the government's interest in prohibiting the
speech to promote the efficiency of the public service it performs through its employees).

174. See supra notes 81-85 and accompanying text.
175. See, e.g., FM 3-21.5, supra note 80, chs. 10-16; FM 7-21.13, supra note 80, app. C.
176. Lynch v. Donnelly, 465 U.S. 668, 717 (1984) (Brennan, J., dissenting) (emphasis added).
177. Charles Gregory Warren, Comment, No Need to Stand on Ceremony: The Corruptive

Influence of Ceremonial Deism and the Need for a Separationist Reconfiguration of the Supreme
Court's Establishment Clause Jurisprudence, 54 MERCER L. REV. 1669, 1685 (2003) (citation
omitted) ("Ceremonial deism ... generally refers to a category of practices deeply rooted in our
cultural history that possess discernable religious content yet are nonetheless immune from
Establishment Clause challenges because they are 'a class of public activity which ... [c]ould be
accepted as so conventional and uncontroversial as to be constitutional."').

178. County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. 573, 631 (1989)
(O'Connor, J., concurring). See also Stephen B. Epstein, Rethinking the Constitutionality of
Ceremonial Deism, 96 COLUM. L. REv. 2083, 2083 (1996).

179. Lisa Shaw Roy, The Establishment Clause and the Concept ofInclusion, 83 OR. L. REV. I,
22 (2004). See also Van Orden v. Perry, 545 U.S. 677, 699-703 (2005) (Breyer, J., concurring)
(emphasizing the predominantly secular moral message about proper standards of social conduct in
the display of the Ten Commandments on the grounds of the Texas Capitol).
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A principle proponent of ceremonial deism, former Justice Sandra Day
O'Connor, identified the indicia of acceptable government references to or use of
religious symbols or prayer, all of which have a common theme: the "shared
understanding of [the practices'] "legitimate nonreligious purposes.,,180 Among
the factors deemed important in determining whether the incorporation of
religious references into governmental activities is permissible is the absence of
worship or prayer, except where the prayer is defensible as ceremonial deism;181
the absence of a reference to a particular religion;182 and the relatively minimal
nature of the religious content. 18

The only case in which the Supreme Court upheld government-sponsored
prayer was Marsh,184 in which the Court upheld the tradition of opening the
Nebraska state legislature with a prayer because of the nation's "unambiguous
and unbroken history ... of opening legislative sessions with prayer[s],"185
including the First Congress, which approved the First Amendment. 186
Importantly, the Court took pains to note that the prayer delivered to the
Nebraska legislature was nonsectarian, and that the legislature's chaplain
"removed all references to Christ after a 1980 complaint from a Jewish
legislator."187 The Court also explained that the content of the chaplain's prayers
was "not of concern to judges where ... there is no indication that the prayer
opportunity has been exploited to proselytize or advance anyone, or to disparage
any other, faith.,,188

Later, in County of Allegheny v. American Civil Liberties Union,189 the
Supreme Court described the limited nature of the religious activity permitted in
Marsh, stating:

Indeed, in Marsh itself, the Court recognized that not even "the unique history" of
legislative prayer can justify contemporary legislative prayers that have the effect of
affiliating the government with one specific faith or belief. The legislative prayers

180. Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1,37 (2004) (O'Connor, J., concurring)
(emphasis added).

181. Id. at 39-40. Justice O'Connor stated that the Court has upheld actual worship or prayer
only in the most extraordinary circumstances and in only one case, Marsh v. Chambers, 463 U.S.
783 (1983), which sustained prayers at the opening of legislative sessions because of their
"extremely long and unambiguous history." Elk Grove, 542 U.S. at 40.

182. !d. at 42. In assessing the constitutionality of the term "under God" in the Pledge of
Allegiance, Justice O'Connor noted that the Pledge met this requirement because "[i]t does not
refer to a nation 'under Jesus' or 'under Vishnu,' but instead acknowledges religion in a general
way: a simple reference to a generic 'God.'" Id.

183. Id. at 42-43.
184. 463 U.S. 783. Lower courts have upheld government-sponsored prayers in other settings,

such as inauguration ceremonies. E.g., Newdow v. Bush, 355 F. Supp. 2d 265 (D.D.C. 2005). See
generally supra notes 44-47 and accompanying text.

185. Marsh, 463 U.S. at 792.
186. !d. at 787-88.
187. !d. at 793 n.14.
188. !d. at 794-95 (emphasis added).
189. 492 U.S. 573 (1989).
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involved in Marsh did not violate this principle because the particular chaplain had
"removed all references to ChriSt.,,190

In Hinrichs v. Bosma,191 the Court of Appeals for the Seventh Circuit recently
had the occasion to apply Marsh in the context of sectarian prayers delivered at
the beginning of sessions of the Indiana House of Representatives. Christian
clergy ~ave most invocations; the majority of those included supplications to
Christ. 1 2 The court refused to stay a preliminary injunction issued by the district
court enjoining the prayers, ruling that Marsh likely prohibited the practice of
sectarian legislative prayers. Other federal courts addressing the issue have
similarly held that such sectarian prayers violate the Establishment Clause. 193

Inclusion of sectarian prayers in military ceremonies would suffer from a
similar constitutional infinnity. Because military units generally require their
personnel to attend or participate in these events,194 the Establishment Clause
problem is magnified. Unlike legislators, service members may not simply get
up and leave if they are offended by the prayers, particularly if they are
participants; such behavior could result in disciplinary action. 195 By
incorporating sectarian prayers into official functions, the anned services, in
essence, employ the full legal authority of the government to compel observance
of religious worship b~ its personnel and thereby violate the First Amendment's
Establishment Clause. 96

190. Id. at 603 (quoting Marsh, 463 U.S. at 793). See also Van Orden v. Perry, 545 U.S. 677,
688 n.8 (2005) (emphasizing the nonsectarian nature of the prayers in Marsh).

191. 440 F.3d 393 (7th Cir. 2006).
192. Id. at 395.
193. See, e.g., Doe v. Tangipahoa Parish Sch. Bd., 473 F.3d 188,202-03 (5th Cir. 2006); Wynne

v. Town of Great Falls, 376 F.3d 292 (4th Cir. 2004) (striking down sectarian prayers before city
council meetings); Bacus v. Palo Verde Unified Sch. Dist., 52 F. App'x 355, 357 (9th Cir. 2002)
(striking down school board's practice of sectarian invocations at official meetings ending "in the
Name of Jesus"). But see Pelphrey v. Cobb County, 410 F. Supp. 2d 1324 (N.D. Ga. 2006)
(holding that the Establishment Clause did not require the county commission to remove all
sectarian references in prayers before government meetings). Cf Simpson v. Chesterfield County
Bd. of Supervisors, 404 F.3d 276 (4th Cir. 2005) (holding no violation of Establishment Clause by
nonsectarian prayers before government meetings).

194. For example, military personnel serve as members of color guards, ceremonial units,
bands, ushers, and the like. For changes of command, affected units are on "display" during the
ceremonies, often undergoing inspection and passing in review. See generally FM 3-21.5, supra
note 80, chs. 10-16; FM 7-21.13, supra note 80, app. C.

195. See, e.g., supra notes 100, 145.
196. See Mellen v. Bunting, 327 F.3d 355, 362-63, 369 (4th Cir. 2003) (noting the plaintiff's

argument that mealtime prayers at a military school resulted in the prayer being "delivered as part
of the [school's official] function"); Anderson v. Laird, 466 F.2d 283,291 (D.C. Cir. 1972) (noting
that compelling chapel attendance at a military academy is no different than "compelling worship
or belief').
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"The clearest command of the Establishment Clause is that one religious
denomination cannot be officially preferred over another.,,197 The Supreme
Court has recognized that the constitutional prohibition against denominational
preferences "is inextricably connected with the continuing vitality of the Free
Exercise Clause ... [because f]ree exercise ... can be guaranteed only when
legislators-and voters-are required to accord to their own religions the very
same treatment given to small, new, or [potentially] unpopular
denominations.,,198 While a governmental preference for a particular religious
denomination or sect is not per se unconstitutional, it is subject to strict scrutiny.
In other words, the preference must be justified by a compelling governmental
interest and be narrowly tailored to further that interest. 199

This section discusses denominational discrimination among military
chaplains in the three contexts: (1) the obligation of the armed forces to appoint
chaplains from "non-mainstream" and possibly unpopular sects as the religious
preferences of military personnel change; (2) favoritism by the armed forces for
particular denominations; and (3) the military's refusal to recognize ecclesiastical
endorsing agencies or its punishment of their chaplains based upon religious
views inimical to good order and discipline.

1. Nontraditional Denominations

The DOD adds chaplains from new denominations when the military services
"recognize the need based on their lay constituencies.,,20o Thus, the armed forces
will appoint chaplains from religions or sects not previously represented when
the number of adherents to the particular faith reaches a certain critical mass
within the services. The prohibition against denominational preferences means

197. Larson v. Valente, 456 U.S. 228, 244 (1982). See also Bd. of Educ. of Kiryas Joel Vill.
Sch. Dist. v. Grumet, 512 U.S. 687, 703 (1994) ("[A] principle at the heart of the Establishment
Clause [is] that government should not prefer one religion to another, or religion to irreligion.");
Lee v. Weisman, 505 U.S. 577, 610 (1992) (Souter, J., concurring) ("[W]e have consistently held
the [Establishment] Clause applicable no less to governmental acts favoring religion generally than
to acts favoring one religion over others."); County of Allegheny v. ACLU, Greater Pittsburgh
Chapter, 492 U.S. 573, 604 (1989) (citation omitted) ("Whatever else the Establishment Clause
may mean (and we have held it to mean no official preference even for religion over nonreligion), it
certainly means at the very least that government may not demonstrate a preference for one
particular sect or creed (including a preference for Christianity over other religions)."). See also
CHEMERlNSKY, supra note 13, at 1201; Idleman, supra note 85, at 52.

198. Larson, 456 U.S. at 245.
199. /d. at 246-47. See also County ofAllegheny, 492 U.S. at 608-09 (internal citation omitted)

(noting that "practices suggesting 'a denominational preference'" are subject to "strict scrutiny").
200. INSPECTOR GENERAL, U.S. DEP'T OF DEFENSE, EVALUATION REpORT ON THE 000 CHAPLAIN

PROGRAM 12-13 (2004) [hereinafter "000 IG REPORT"]. See generally AR 165-1, supra note 56,
~ 6-2a ("The Chief of Chaplains (CCH) will-Determine faith, gender, and ethnic group missions
for the chaplaincy.").



HeinOnline -- 38 U. Tol. L. Rev. 1166 2006-2007

1166 UNIVERSITY OF TOLEDO LA W REVIEW [Vol. 38

that the armed forces must accommodate all reliJiious groups when the number of
lay constituents indicates a need for a chaplain?

A fortiori, to support the free exercise rights of all military personnel, the
armed forces may eventually have to recruit chaplains from nontraditional and
possibly unpopular religious groups or sects, such as neo-pagan denominations
like the Church of Wicca.202 Once chaplains receive a commission, service
regulations seemingly and appropriately treat them alike for purposes of
professional career development. 20 Indeed, the Establishment Clause demands
nothing less.204

The presence of military chaplains from non-traditional denominations will
almost certainly present novel challenges, particularly when they are charged
with the primary responsibility for accommodating the religious needs of all
members of their units, particularly in deployed environments. For example, the
Army locates its chaplains at every level of command above battalion.205

Together with their assistants, chaplains form Unit Ministry Teams ("UMTs")
that deploy with their units, providing religious support for all personnel in their
commander's area of responsibility during each stage of the deployment.206

Religious support during operations is comprised of at least one UMT, which
"develops and coordinates procedures to implement religious support.,,207 The
other services have similar organizational schemes,208 which are consistent with
the doctrine governing operations in a joint environment.209

201. The Armed Forces Chaplain Board decides whether to accept the religious organization
seeking DoD recognition to provide chaplains for the military, and the individual or individuals
endorsed by the religious organization must meet the requirements for a commission. DoD IG
REpORT, supra note 200, at 13. See generally DoD DIR. 1304.19, supra note 56; DoD INSTR.
1304.28, supra note 121.

202. Although still relatively small in numbers, a 2001 American Religious Identification
Survey found the number of Wiccans in the United States had multiplied nearly 17 times between
1990 and 2001, growing from 8,000 in 1990 to 134,000 in 2001. The Graduate Center, CUNY,
American Religious Identification Survey (2001), http://www.gc.cuny.edu/faculty/research_briefs/
aris/aris_index.htm. See also ReligionLink.Org, Wicca Moves into the Mainstream (Oct. 11,
2004), http://www.religionlink.org/tip_04IOlla.php.

203. Except for faith-group considerations in assignments, service regulations do not appear to
distinguish among religious denominations. See, e.g., U.S. DEP'T OF ARMY, PAM. 165-17,
CHAPLAIN PERSONNEL MANAGEMENT (1998); U.S. DEP'T OF NAVY, CHIEF OF NAVAL OPERATIONS
INSTR. 1730.1D, RELIGIOUS MINISTRY REpORT FORMAT (2003) [hereinafter "OPNAV INSTR.
1730.1D"]; U.S. DEP'T OF AIR FORCE, INSTR. 52-102, CHAPLAIN PROFESSIONAL DEVELOPMENT
(2004).

204. Larson v. Valente, 456 U.S. 228, 246-47 (1982).
205. U.S. DEP'T OF ARMY, FIELD MANUAL No. 1-05, RELIGIOUS SUPPORT ~ 1-19 (2003)

[hereinafter "FM 1-05''].
206. Id.~ 1-27. See also supra note 121.
207. FM 1-05, supra note 205, ~ 4-23 (referring to the brigade UMT). Evolving Army doctrine

envisions growing brigade-level operational independence, meaning brigade chaplains will have
even greater autonomy during operations. FM 1, supra note 71, ~ 4-22.

208. OPNAV INSTR. 1730.1D, supra note 203; AFPD 52-I, supra note 103.
209. JP 1-05, supra note 117, ch. II. Joint operations are those conducted by forces from more

than one military department. See JOINT CHIEFS OF STAFF, JOINT PUB. 0-2, UNIFIED ACTION ARMED
FORCES GL-8 (2001).
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Thus, the armed services must be prepared for UMTs led by chaplains
representing non-mainstream religions, who alone may be available to minister to
troops, particularly during contingency operations. While the military has yet to
confront the issue directly, evidence exists of some official intolerance towards
these religious sects? 10 Yet, accommodation of all religious denominations is the
ultimate price of a military chaplaincy based upon the free exercise rights of
service members.

2. Denominational Preferences

Given the still relatively small number of service members belonging to non
mainstream denominations, the imminent likelihood of accessing chaplains from
such churches is currently remote.21l Of more immediate concern is the issue of
religious preferences involving traditional denominations, an alleged problem
that has plagued the Navy for the past several years.212 The most prominent
cases are Adair v. England and Chaplaincy of the Full Gospel Churches v.
England, in which the plaintiffs213 allege that the Navy established and

210. See. e.g., Laurie Goodstein, Pagans Sue on Emblem for Graves, N.Y. TIMES, Sept. 30,
2006, at A8 (detailing refusal of Department of Veterans Affairs to recognize Wiccan pentacle on
headstones of military veterans); Lacey Nadeau, Misconceptions Follow Wiccans Wherever They
Go, SAN DIEGO UNION-TRIB., May 11, 2006, at El (noting the difficulty Wiccan soldiers had in
securing the right to pray at Fort Hood, and quoting then-Texas Governor George W. Bush, who
said that "I don't think witchcraft is a religion" and urged military officials to reconsider their
decision to permit Wiccans to worship on-post); Andrew Stuttaford, Strange Brew, NAT'L REV.,
July 12, 1999, at 32 (noting the opposition of Congressman Bob Barr to the decision of Fort Hood
officials to permit Wiccan worship on-post).

211. For example, in 2005, the Air Force reported a total of 3,500 enlistees who are Hindu,
Buddhists, Muslims, pagans, druids, or shamans. Laurie Goodstein, Evangelicals Are a Growing
Force in the Military Chaplain Corps, N.Y. TIMES, July 12,2005, at AI.

212. For a detailed academic treatment of the cases, see Steven H. Aden, The Navy's Perfect
Storm: Has the Military Chaplaincy Forfeited its Constitutional Legitimacy by Establishing
Denominational Preferences?, 31 W. ST. U. L. REv. 185,217-18 (2004). For a more general
discussion of the cases, see Ward Sanderson, War in the Chaplain Corps, STARS & STRIPES (Nov.
23, 2003), http://www.estripes.com/article.asp?section=140&article=27492&archive=true; Ward
Sanderson, War in the Chaplain Corps: Naples at the Center ofBattle, STARS & STRIPES (Nov. 30,
2003), http://www.estripes.com/article.asp?section=140&article=27494&archive=true; Ward
Sanderson, War in the Chaplain Corps: The Cross & the Anchor, STARS & STRIPES (Dec. 7, 2003),
http://www.estripes.com/article.asp?section=140&article=27496&archive=true.

213. In the original Adair case, seventeen current and former non-liturgical Christian chaplains
sued on their own behalf and as a proposed class. Adair v. England, 183 F. Supp. 2d 31,36-37
(D.D.C. 2002). In August 2002, the district court certified the class. Adair v. England, 209 F.R.D.
5, 8 (D.D.C. 2002). Later, on the plaintiffs' motion, Plaintiffs' Motion to Vacate the August 19,
2002 Order Granting Plaintiffs' Motion to Certify Class (D.D.C. filed May 5, 2006), the district
court decertified the class by Minute Order dated May 30, 2006. Docket entry available at
https://ecf.dcd.uscourts.gov/cgi-bin/DktRpt.pl? 111101566257898-L_923_0-1 (password restricted
URL). An ecclesiastical endorsing agency, the Chaplaincy of the Full Gospel Churches, which
certifies non-liturgical Christian clergy for service in the military, filed the other lawsuit on behalf
of itself and several chaplains. Adair, 183 F. Supp. 2d at 38.
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maintained an unconstitutional religious quota system in violation of the First
Amendment's Establishment Clause.214

The plaintiffs assert that the Navy favors Catholics and liturgical Protestants215

by giving them preferences in accessions, assignments, promotions, and
retentions. Furthermore, the plaintiffs assert that their representation in the
Chaplains Corps (notably at its higher echelons) well exceeds the percentage of
Naval personnel within their faith groupS,z16 For example, the plaintiffs aver that
the Navy promotes and retains Catholic and liturgical Protestant chaplains at a
disproportionately high rate, giving these groups control over the Navy
chaplaincy.217 The plaintiffs also assert violations of the Free Exercise Clause
through such means as restrictions on non-liturgical worship.218 The courts
consolidated these cases for pre-trial proceedings in the U.S. District Court for
the District of Columbia.219 Since consolidation, the cases experienced a long
and "tortuous" procedural history.220

Although the Adair and Chaplaincy ofthe Full Gospel Churches cases do not
appear to be near resolution, the district court determined early in the litigation
that if the plaintiffs can show22I the challenged Navy policies '''suggest ... a
denominational preference'" for Catholics and liturgical Protestants, the Navy's
polices are subject to strict judicial scrutiny.222 Moreover, the court ruled that the

214. Adair, 183 F. Supp. 2d at 37.
215. "The tenn 'liturgical Protestant' refers to those Christian Protestant denominations whose

services include a set liturgy or order of worship." Id at 36. These denominations include those
that began during the Refonnation and who "retained an established liturgy in their worship
services such as Lutheran, Refonned and Episcopal denominations, and the denominations which
later evolved from them, e.g., Presbyterian and Methodist." ld. By contrast, '''non-liturgical'
denotes Christian denominations or faith groups that do not have a fonnal liturgy or order in their
worship services." ld. These denominations include Baptists, Evangelicals, Pentecostals, and
Charismatic faith groups." ld. Liturgical and non-liturgical denominations are also known as "high
churches" (or "main-line" churches) and "low churches," respectively. ld. (quoting Plaintiff's
Complaint at 21-22).

216. ld. at 41-45. Specifically, the plaintiffs claim that the Navy sets aside two-thirds of its
chaplains slots to Catholics and liturgical Protestants, reserving only one-third to non-liturgical
Christians and other "special worship" groups, such as Jews, Muslims, Hindus, and Buddhists. Id.
at 40. According to the plaintiffs, the Navy retains this "thirds policy" even though non-liturgical
faith groups make up about 50% of the Navy's religious population. ld. at 41.

217. ld. at 41-43.
218. ld. at 43-44,45.
219. Adair, 183 F. Supp. 2d at 34 n.1.
220. See, e.g., Adair v. England, 217 F. Supp. 2d 7, 8-10 (D.D.C. 2002) (denying plaintiffs' and

defendants' cross motions for partial summary judgment and summarizing the already lengthy
procedural history of the consolidated cases through August 2002). Over four years later, in a
memorandum opinion denying the plaintiffs' motion for declaratory judgment, the same court
stated that it would not "unnecessarily expend[) judicial resources [by] providing a full exposition
of the lengthy procedural background of this case." Adair v. Winter, 451 F. Supp. 2d 210, 213
(D.D.C. 2006).

221. With respect to the claim that the Navy discriminates against non-liturgical Protestants in
violation of the Establishment Clause.

222. Adair, 217 F. Supp. 2d at 14. Relying upon Larson v. Valente, 456 U.S. 228 (1982), the
court rejected the Navy's argument that a more lenient level of review is warranted in
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plaintiffs' allegations that the Navy violated their free exercise rights (e.g., the
asserted refusal of the Navy to permit non-liturgical religious services) are also
subject to strict scrutiny.223

We have yet to see whether the plaintiffs can ultimately establish
denominational preferences; however, if they do, the Navy will be hard pressed
to establish a compelling reason for favoring some denominations over others,
particularly where the favored denominations are overrepresented as compared to
the religious population of the Navy.224 Once accessed, the military should treat
military chaplains alike with respect to their career development,225 and the
statutes and regulations governing chaplains do not generally differentiate among
their religious denominations.226 While the Adair and Chaplaincy of the Full
Gospel Churches cases do not necessarily jeopardize the underlying existence of

denominational-preference cases. Adair, 183 F. Supp. 2d at 48. See also Corp. of the Presiding
Bishops of the Church of Jesus Christ of Latter-Day Saints v. Amos, 483 U.S. 327, 339 (1987)
("Larson indicates that laws discriminating among religions are subject to strict scrutiny ...."). The
court also rejected the need for deference to the military because the case did not involve
"operational or strategic considerations." Adair, 183 F. Supp. 2d at 51. Cf Goldman v.
Weinberger, 475 U.S. 503 (1986) (upholding Air Force regulation prohibiting a yarmulke in
uniform because of the significant role the uniformity requirement plays in the operational function
of the military).

223. Adair v. England, 183 F. Supp. 2d 31,52-53 (D.D.C. 2002). The plaintiffs' Free Exercise
claims are bolstered by the Religious Freedom Restoration Act, 42 U.S.C. § 2000bb (2000). The
district court rejected a more relaxed test because the Navy failed to show a relationship between
the alleged violations of the plaintiffs' Free Exercise rights and important military operational,
strategic, or tactical purposes. Adair, 183 F. Supp. 2d. at 53. Thus, the court refused to apply the
deferential standard of Goldman v. Weinberger, 475 U.S. 503 (1986), opting instead to apply the
strict scrutiny standard enunciated by the Supreme Court in Church of the LukamiBabalu Aye, Inc.
v. City of Hialeah, 508 U.S. 520 (1993) (overturning municipal ordinance prohibiting religiously
based animal sacrifice). Strict scrutiny applies where a government policy or practice is not neutral
and is not of general applicability, but instead targets a particular religious group or conduct.
Adair, 183 F. Supp. 2d at 53.

224. Adair and Chaplaincy of the Full Gospel Churches are not the only challenges to Naval
chaplaincy personnel practices. See, e.g., Veitch v. England, No. Civ. A. 00-2982, 2005 WL
762099 (D.D.C. Apr. 4, 2005); Wilkins v. United States, 279 F.3d 782 (9th Cir. 2002). The Court
of Appeals for the D.C. Circuit recently affirmed the dismissal of Veitch's lawsuit based on an
absence of standing because Veitch had resigned voluntarily from the Navy. Veitch v. England,
471 F.3d 124 (D.C. Cir. 2006). In another case, Gibson v. United States Navy, No.
3:06cvI87/MCR (N.D. Fla. filed Apr. 28, 2006), several other non-liturgical Navy chaplains filed a
purported class action lawsuit in the U.S. District Court for the Northern District of Florida seeking
similar relief as the plaintiffs in Adair. On August 17, 2006, the district court transferred the case
to the District of Columbia. Gibson v. United States Navy, Case No. 3:06cvI87/MCR (N.D. Fla.
Aug. 17,2006) (order transferring case under 28 U.S.c. § 1404(a)), petition for mandamus denied,
No. 06-14719-1 (lIth Cir. Sept. 18,2006).

225. See sources cited supra note 203. For certain denominations where chaplains are in short
supply, such as Catholic priests, the Navy might argue that-to meet the Free Exercise needs of
Catholic sailors and Marines-it must retain such chaplains for longer periods than chaplains from
other denominations where no shortages exist. Thus, the compelling governmental interest would
be the need to accommodate the free exercise rights of Catholic naval personnel. Under KatcojJ,
this should be sufficient to justify preferences in retention. See Katcoff v. Marsh, 755 F.2d 223,
237 (2d Cir. 1985).

226. See sources cited supra note 203.
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the military chaplaincy because they do not implicate the underlying foundations
of Katcoff, they may well force the Navy to change its chaplain accession,
assignment, promotion, and retention policies.

3. Viewpoint-Based Discrimination

Since September 11, 2001, Muslim organizations that endorse military
chaplains have come under suspicion because of their assertedly radical
ideology.227 Exacerbating this mistrust was the apprehension of an Army Muslim
chaplain, James Vee, for espionage228 and the arrest and conviction of
Abdurahman Alamoudi, "one of the key architect[s~ of the U.S. military's
chaplain program,"229 on terrorism-financing charges. 0 As a result, some in
Congress and the Administration advocated chaplaincy-selection procedures that
would disqualify some Muslim endorsing agencies.231

Targeted for congressional and administrative scrutiny are two Muslim
organizations upon which the military relies to certify Islamic chaplains: (1) the
Graduate School of Islamic and Social Science, and (2) the American Muslim
Armed Forces and Veterans Affairs Council. These organizations are targets
because they allegedly tolerate Wahhabism, a radical form of Islam,232 and

227. See Emilie Kraft Bindon, Entangled Choices: Selecting Chaplains for the United States
Armed Forces, 56 ALA. L. REv. 247, 247 (2004).

228. Terrorism: Radical Islamic Influence of Chaplaincy of the us. Military & Prisons:
Hearing Before the Subcomm. on Terrorism, Technology, and Homeland Security of the S. Comm.
on the Judiciary, 108th Congo 2 (Oct. 14, 2003) (statement of Sen. Kyl, member of the S. Comm.
on the Judiciary) [hereinafter "Radical Islamic Influence ofChaplaincy"]. The Army later dropped
the charges against Chaplain Yee. Convictions Droppedfor Muslim Chaplain at Guantanamo Bay,
N.Y. TIMES, Apr. 15, 2004, at A24; Tim Golden, Loyalties and Suspicions: The Muslim
Servicemen; How Dubious Evidence Spurred Relentless Guantanamo Spy Hunt, N.Y. TIMES, Dec.
19,2004, at AI.

229. Radical Islamic Influence ofChaplaincy, supra note 228, at 2 (statement of Sen. Kyl).
230. Press Release, U.S. Dep't of Justice, Abdurahman Alamoudi Sentenced to Jail in Terrorism

Financing Case (Oct. 15, 2004), http://www.usdoj.gov/opa/pr/2004/0ctober/04_crm_698.htm.
231. Bindon, supra note 227, at 255-56; DoD IG REpORT, supra note 200, at 17.
232. Terrorism: Growing Wahhabi Influence in the United States, Hearing Before the

Subcomm. on Terrorism, Technology, and Homeland Security of the S. Comm. on the Judiciary,
108th Congo 3-4 (June 26, 2003) (statement of Sen. Schumer, Member of the S. Comm. on the
Judiciary) [hereinafter "Growing Wahhabi Influence in the US."]; Radical Islamic Influence of
Chaplaincy, supra note 228, at 5-6 (statement of Sen. Schumer); id. at 29 (statement of Michael
Waller, Annenberg Professor ofInt'I Communications, Institute of World Politics). The Wahhabis
assertedly "believe and preach violence and Jihad as a pillar of Islamic virtue, rigid conformism of
religious practice, institutionalized oppression of women, wholesale rejection of modernity,
secularism, and democracy as antithetical to Islam and militant proselytism." Growing Wahhabi
Influence in the US., supra, at 3 (testimony of Alex Alexiev, Senior Fellow, Center for Security
Policy). Wahhabis are also allegedly intolerant of other (particularly Western) religions (notably
Jews). Kenneth Lasson, Incitement in the Mosques: Testing the Limits of Free Speech and
Religious Liberty, 27 WHITTIER L. REv. 3, 5-9, 27-28, 31 (2005).
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because of their suspected ties to terrorist groups.233 Decertifying these
organizations strictly because of their religious views in favor of more
"mainstream" Islamic groups seemingly constitutes sect-based discrimination
violating the Establishment C1ause.234 However, the military services must also
be capable of maintaining good order and discipline in their ranks and removing
activities inimical to the achievement of their missions.235

To receive recognition as an ecclesiastical endorsing agency, a religious
organization must verify that it will provide chaplains "who shall function in a
pluralistic environment ... and who shall support directly and indirectly the free
exercise of religion by all members of the Military Services, their family
members, and other persons authorized to be served by the military
chaplaincies."236 In addition, the agency must be "organized as an entity
functioning primarily to perform religious ministries to a non-military lay
constituency and currently hold[] a Section 501(c)(3) exempt status '" as a
church for Federal tax purposes from the Internal Revenue Service ~IRS)."237
Section 503(c)(3) exempts from federal taxation religious organizations. 38

The DOD responded to congressional concerns about the commissioning of
chaplains endorsed by radical religious groups that are either intolerant of other
denominations or support terrorist causes. The DOD Inspector General
recommended that the DOD implement procedures to disqualify religious
organizations and their endorsing agents for cause to "reassure the public and
Congress that [the DOD] is safeguarding the military against [religious
organizations] and endorsing agents guilty of violating U.S. laws.,,239
Specifically, the Inspector General urged the use of non-religious criteria to
justify the withdrawal of recognition of ecclesiastical endorsing agencies based
on such grounds as advocating the violent overthrow of the government,
designation as a terrorist organization, and conviction of criminal activity?40

The DOD objected to the Inspector General's recommendations because they
were "legally problematic," stating that a military chaplain "'ordinarily receives
sufficient scrutiny for selection, appointment, and merit-based retention-all
centering on individual merit.... [T]he Treasury's Internal Revenue Service
should remain the focal point for institutional merit. ",241 The DOD argued that
the dual requirements of tax-exempt status and providing chaplains who can

233. Radical Islamic Influence ofChaplaincy, supra note 232, at 2 (statement of Sen. Kyl); id.
at 3 (statement of Sen. Feinstein, Member of the Senate Comm. on the Judiciary); id. at 4-5
(statement of Sen. Schumer); id. at 29-30 (statement of Michael Waller).

234. See supra notes 197-199 and accompanying text. Predicating certification of endorsing
agencies on the basis of their beliefs also results in "excessive entanglement with the benefited
religious organizations." Bindon, supra note 227, at 279.

235. 10 U.S.C. § 654(a)(6) (2000).
236. DoD INSTR. 1304.28, supra note 121, ~ E3.1.3.3.
237. Id. ~ E3. 1.3. 1.
238. I.R.C. § 501(c)(3) (2000).
239. DoD IG REpORT, supra note 200, at 17.
240. Id. at 19.
241. Id. at 20.
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operate in a pluralistic environment should allay concerns about the possible
accession of chaplains from groups espousing intolerant views or supporting
terrorist causes.24

In November 2003, Congress amended section 501 of the Internal Revenue
Code by empowering the IRS to suspend the tax exempt status of groups
designated as terrorist organizations or identified supporters of terrorist
organizations.243 The provision permits suspension of tax-exempt status without
an opportunity for a prior challenge.244

By relying upon the requirements of religious tolerance to promote the free
exercise of religion and tax-exempt status under the Internal Revenue Code, the
DOD has adopted facially neutral, non-denominational grounds to qualify or
disqualify ecclesiastical groups, thereby avoiding an inquiry into the belief
system of each ecclesiastical endorsing agency. At the same time, ecclesiastical
agencies who are unable to provide chaplains who can function in a religiously
pluralistic environment or who cannot qualify for Section 503(c)(3) status
because of their support for terrorist organizations may not endorse military
chaplains.245 These conditions for certification as endorsing agencies serve the
military interest in fielding a chaplaincy that promotes the free exercise rights of
all service members246 while avoiding the reliance on ecclesiastical agencies that
promote or support terrorism.247

What if, however, a chaplain preaches deeply held religious beliefs of
intolerance of other religions or advocates unlawful activities, such as terrorism?
And what if the chaplain confines the expressions of these beliefs to worship
services for members of his or her denomination? These questions implicate
both the Establishment Clause, to the extent they result in discrimination against
a particular religious sect that holds such views,z48 and the Free Exercise and Free
Speech Clauses, to the extent the government attempts to limit the contents of a
chaplain's speech.249

242. Id. at 19-20.
243. 1.R.c. § 501(P)(1)-(2) (West Supp. 2003). See generally Nina J. Crimm, Post-September

I I Fortified Anti-Terrorism Measures Compel Heightened Due Diligence, 25 PACE L. REv. 203,
214 (2005).

244. LR.C. § 501(P)(5) (West Supp. 2003); Nina J. Crimm, High Alert: The Government's War
on the Financing o/Terrorism and Its Implications/or Donors, Domestic Chartable Organizations,
and Global Philanthropy, 45 WM. & MARY L. REv. 1341, 1425 (2004).

245. l.R.C. § 503(c)(3) (2000).
246. See supra notes 168, 206-210, 236 and accompanying text.
247. See United States v. Rahman, 189 F.3d 88, 135 (2d Cir. 1999) (stating that following the

dictates of one's religious faith does not constitute a defense to terrorism). Cf Borzyck v. Frank,
439 F.3d 388,391 (7th Cir. 2006) (holding that prisons have a compelling interest under RLUIPA
to ban religious books that "promote violence to exalt the status of whites and demean other
races").

248. See CHEMERINSKY, supra note 13, at 1199-1201. See also supra notes 197-199 and
accompanying text.

249. See Rosenberger V. Rector of the Univ. of Va., 515 U.S. 819, 828 (1995) ("It is axiomatic
that the government may not regulate speech based on its substantive content or the message it
conveys"); Widmar V. Vincent, 454 U.S. 263, 273 (1981); Rigdon v. Perry, 962 F. Supp. 150, 162
65 (D.D.C. 1997); Wildhack, supra note 56, at 238-40.
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Ultimately, chaplains are commissioned officers whose appointments are
"based as much on officership qualities as on their ministerial
credentialing.,,25o In addition to receiving the endorsement of a DOD-recognized
ecclesiastical organization,251 chaplains must also satisfy all of the criteria for
commissioning in the armer!. forces. 252 With some exceptions,253 a military
chaplain is like any other commissioned officer and subject to the same laws and
regulations that govern their conduct/54 including the oath of office.255

At least one court, however, gives chaplains a degree of "limited immunity"
from DOD policies with regard to the manner in which they conduct worship
services. In Rigdon v. Perry,256 the District Court for the District of Columbia
ruled that military chaplains were not subject in the conduct of their worship
services to a DOD directive forbidding service members from using their
"'official authority or influence for soliciting votes on a particular issue.,,2 7 The
case involved two Air Force chaplains--one Catholic and the other an Orthodox
Jew-who wished to urge their military congregants to write their Congressmen
to support pending legislation banning partial-birth abortion?58

The court deemed the DOD directive inapposite because chaplains "cannot
give orders and have no official authority to misuse.,,259 Moreover, the court
distinguished chaplains' official conduct from their worship activities, stating
that "when chaplains are conducting worship, when they are surrounded by all
the accouterments of religion, they are acting in their religious capacity, not as

250. Radical Islamic Influence of Chaplaincy, supra note 228, at 10 (statement of Charles S.
Abell, Principal Deputy Under Secretary of Defense for Personnel, & Readiness, Department of
Defense).

251. DoD INSTR. 1304.28, supra note 121, '\l6. I; DoD DIR. 1304.19, supra note 56, '\l5.2.
252. These criteria include meeting the military's commissioning standards, DoD INSTR.

1304.28, supra note 121, '\l 6.4.1, and the ability to obtain a security clearance. Radical Islamic
Influence ofChaplaincy, supra note 228, at 10 (statement of Charles S. Abell).

253. Such as their status as noncombatants. See supra note 117 and accompanying text.
254. DoD INSTR. 1304.28, supra note 121, '\l6.4.2.
255. Commissioned officers pledge to "support and defend the Constitution of the United States

against all enemies, foreign and domestic ... and to well and faithfully discharge the duties of the
office." 5 U.S.C. § 3331 (2000). By the oath, officers pledge allegiance not to any religious group,
denomination, or belief, but to the Constitution of the United States, vowing, if necessary, to
support and defend it at the possible cost of their lives. By pledging themselves to the defense of
the Constitution, military personnel give "fealty to the principles, to the values, proclaimed by that
document." James L. Nare1, Values and the Professional Soldier, in THE PARAMETERS OF

MILITARY ETHICS 82 (Lloyd J. Mathews & Dale E. Brown eds., 1989).
256. 962 F. Supp. 150 (D.D.C. 1997).
257. Id. at 152 (quoting U.S. DEP'T OF DEFENSE, DIR. 1344.10 '\l D.J.B(l) (2004)). DoD also

argued that the Anti-Lobbying Act, 18 U.S.c. § 1913 (2000), which prohibits the use of
appropriated funds to influence the votes of members of Congress, restricted the nature of the
chaplains' activities. The court rejected the argument, holding that the chaplains' worship services
did not involve the expenditure of appropriated funds. Rigdon, 962 F. Supp. at 157.

258. Id. at 153-55.
259. Id. at 157-58.
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representatives of the military or ... 'under the color of military authority. ",260 In
other words, when chaplains preach, their status as commissioned officers is no
longer relevant. A chaplain's congregants understand that the chaplain's
message is his or her own (even if divinely inspired) and not that of the
command, the military department, or the DOD. The court held in Rigdon, that,
if the DOD directive were applicable to the plaintiffs, it would violate both the
Religious Freedom Restoration Act261 and the First Amendment's Free Speech
Clause.262

Rigdon notwithstanding, some chaplain speech, even when delivered from the
pulpit or based upon the sincerely held tenets of the chaplain's religious group or
denomination, is subject to military oversight and sanction. Initially, at least to
the extent it addressed the free speech rights of military chaplains, the continued
soundness of Rigdon is, at best, uncertain in light of the Supreme Court's
decision last term in Garcetti.263 As noted above, in Garcetti, the Court ruled
that public employee speech in performance of official duties does not receive
First Amendment protection.264 Chaplains conduct worship services as part of
their military duties. Indeed, it is one of the purposes for which the chaplaincy
exists?65 Consequently, the assertion that military chaplains have rights under
the Free Speech Clause to administer their worship services without government
oversight is dubious.

In addition, the armed forces have a compelling interest in maintaining good
order and discipline in their ranks. Although a chaplain may ground his religious
discourse in denomination-specific religious beliefs and deliver it in the context
of a worship service, the government has the indisputable obligation to control
the speech if it undermines good order and military discipline.

Thus, for example, the armed forces may court-martial a chaplain who
publicly maligns the senior leadership of the military, such as the President, Vice
President, or Secretary of Defense.26 In addition, a range of disciplinary actions
awaits a chaplain who preaches intolerance of other religious groups or advocates
hate based upon race, gender, or ethnicity.267 Moreover, the military may punish

260. ld. at 160. The court equated the chaplain's utterances during the course of religious
service with the magazines, alcohol, and tobacco sold at military exchanges; none bear the "official
imprimatur of the military." ld.

261. 42 U.S.c. § 2000bb (2000). RFRA forbids the government from burdening the exercise of
religion absent a compelling governmental interest and the least restrictive means of furthering that
interest. See supra note 61.

262. U.S. CONST. amend. I ("Congress shall make no law ... abridging the freedom of speech
....").

263. 126 S. Ct. 1951 (2006).
264. See supra notes 169-170 and accompanying text.
265. See, e.g., AR 165-1, supra note 56, ~~ 4-1a-b; OPNAV INSTR. 1730.7B, supra note 171,

~ 5.b.(2); AFI 52-101, supra note 117, ~ 3.2.2.
266. UCMJ art. 88, 10 U.S.c. § 888 (2000). In part, this article ensures the maintenance of

civilian supremacy over the military. United States v. Brown, 45 M.J. 389, 397 (C.A.A.F. 1996).
267. U.S. DEP'T OF DEFENSE, DIR. 1325.6, GUIDELINES FOR HANDLING DISSIDENT AND PROTEST

ACTIVITIES AMONG MEMBERS OF THE ARMED FORCES ~ 3.5.8 (1996) [hereinafter "DoD DIR.
1325.6"]. See also AR 600-20, supra note 119, ~ 4-12. The Army has determined that the
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chaplains who, even when surrounded by the accouterments of their religious
denominations, counsel service members to disobey orders or desert or take other
actions inconsistent with the dictates of the command.268

The Supreme Court has consistently recognized the power of the armed forces
to circumscribe the speech of service members where such restrictions would be
inconsistent with the First Amendment outside of the military. The quintessential
example is Parker v. Levy,269 in which an Army officer, Captain Howard Levy,
challenged his court-martial conviction for "conduct unbecoming an officer and a
gentleman,,27o and for "conduct prejudic[ial] of good order and discipline in the
armed forces.,,271 The conviction was based, in part, on Captain Levy's public
statements encouraging African-American soldiers to refuse service in Vietnam
and calling Special Forces personnel (whom he was assigned to train) "liars and
thieves and killers of peasants and murderers of women and children."m

In refusing to find that the provisions of the military criminal code for which
the court-martial convicted Levy violated the First Amendment, the Court held
that the demands of military service and the military mission dictated a different
construction of the First Amendment rights of service members:

While the members of the military are not excluded from the protection granted by
the First Amendment, the different character of the military community and of the
military mission requires a different application of those protections. The
fundamental necessity for obedience, and the consequent necessity for imposition of
discipline, may render permissible within the military that which would be
constitutionaUy impermissible outside it.273

Thus, the First Amendment rights of service members "must be brought into
balance with the paramount consideration of providing an effective fighting force

expression of such extremist views has a deleterious effect on commands. U.S. DEP'T OF ARMY,
PAM. 600-15, EXTREMIST ACTIVITIES ~ 3-1b (2000) [hereinafter "DA PAM. 600-15"].

268. See. e.g., UCMJ arts. 133, 134, 10 U.S.c. §§ 933-34 (2000).
269. 417 U.S. 733 (1974).
270. UCMJ art. 133, 10 U.S.c. § 933 (2000).
271. Id. art. 134, 10 U.S.C. § 934.
272. Parker, 417 U.S. at 736-37.
273. Jd. at 758. See also United States v. Priest, 21 C.MA 564, 570 (1972).

In the armed forces some restrictions exist for reasons that have no counterpart in the civilian
community. Disrespectful and contemptuous speech, even advocacy of violent change, is
tolerable in the civilian community, for it does not directly affect the capacity of the
Government to discharge its responsibilities unless it both is directed to inciting imminent
lawless action and is likely to produce such action. In military life, however, other
considerations must be weighed. The armed forces depend on a command structure that at
times must commit men to combat, not only hazarding their lives but ultimately involving the
security of the Nation itself. Speech that is protected in the civil population may nonetheless
undermine the effectiveness of response to command. If it does, it is constitutionally
unprotected.

!d. (citations omitted).
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for the defense of our Country.,,274 In other words, the government's interest
becomes compelling when service members' speech adversely affects
"discipline, morale, esprit de corps, and civilian supremacy.,,275 The courts have
never wavered from this view.276

In the context of speech that adversely affects military discipline, the fact that
a chaplain preaches as a minister of a faith and not as a representative of the
defense establishment or that his or her congregants recognize the unofficial
character of the speech is irrelevant. What matters is that the chaplain is a
commissioned officer in the armed forces of the United States. Captain Levy
was certainly not espousing official DOD policy, yet the Army deemed his
speech to have a deleterious impact on good order and discipline. The DOD
recognizes that service members' advocacy of extremist views can impair the
effectiveness of a command.277 The fact that the advocacy comes from the pulpit
rather than the barracks or the officers' club or that it is based on religious belief
rather than political conviction does not make the message any less damaging.278

274. Priest, 21 C.M.A. at 570.
275. United States v. Brown, 45 MJ. 389, 396 (C.A.A.F. 1996).
276. See. e.g., In re Grimley, 137 U.S. 147, 153 (1890) ("An army is not a deliberative body. It

is the executive arm. Its law is that of obedience. No question can be left open as to the right to
command in the officer, or the duty of obedience in the soldier."); Greer v. Spock, 424 U.S. 828
(1976) (upholding commander's decision to bar a political candidate from speaking on a military
installation to ensure political neutrality of military); Brown v. Glines, 444 U.S. 348 (1980)
(upholding Air Force regulations requiring that service members obtain approval from their
commanders before circulating petitions on base); United States v. Albertini, 472 U.S. 675 (1985)
(upholding trespass conviction of defendant who entered an Air Force base to conduct a protest);
Goldman v. Weinberger, 475 U.S. 503 (1986) (upholding Air Force regulation that banned the
wearing of a yarmulke while in uniform); Priest, 21 C.M.A. 564 (upholding a service member's
conviction for publishing an underground newspaper protesting U.S. activities in Vietnam); Brown,
45 MJ. 389 (upholding the conviction of a service member for attempting to organize soldiers to
strike during First Persian Gulf War).

277. Specifically, DoD policy describes prohibited activities.

Military personnel must reject participation in organizations that espouse supremacist causes;
attempt to create illegal discrimination based on race, creed, color, sex, religion, or national
origin; advocate the use of force or violence; or otherwise engage in efforts to deprive
individuals of their civil rights. Active participation, such as publicly demonstrating or
rallying, fund raising, recruiting and training members, organizing or leading such
organizations, or otherwise engaging in activities in relation to such organizations or in
furtherance of the objectives of such organizations that are viewed by command to be
detrimental to the good order, discipline, or mission accomplishment of the unit, is
incompatible with Military Service, and is, therefore, prohibited. Commanders have authority
to employ the full range of administrative procedures, including separation or appropriate
disciplinary action, against military personnel who actively participate in such groups....

DoD DIR. 1325.6, supra note 267, ~ 3.5.8. See also AR 600-20, supra note 119, ~ 4-12; FM 7
21.13, supra note 80, ~ 3-169; Southern Poverty Law Center, Extremists in the Military, 123
INTELLIGENCE REp. (Fall 2006), available at http://www.splcenter.org/intel/intelreportJ
article.jsp?aid=664.

278. For example, several observers have noted the growing problem of radicalization of parts
of the U.S. prison population through religious indoctrination. See George Washington University
Homeland Security Policy Institute & University of Virginia Critical Incident Analysis Group, Out
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Preaching intolerance of other service members based upon their race,
ethnicity, gender, or religion polarizes a military command, tearin§ at the fabric
of unit cohesion,279 which is essential for success in battle.2

0 Likewise,
instigating dissension or advocating violence in connection with worship
threatens the instinctive obedience to orders that all service members must
display?81 Therefore, while the military is limited in its power to control worship
services, it does have the authority to sanction even religiously based speech that
threatens the good order and discipline vital for an effective fighting force and
essential for the nation's defense.

V. CONCLUSION

Although part of the national landscape since before the Declaration of
Independence, the military chaplaincy's constitutional footing was not judicially
sustained until the 1986 landmark case of Katcoff v. Marsh. Congressional
appropriations for clergy and churches would unquestionably violate the First
Amendment's Establishment Clause in most other settings. However, because
service members depend upon the government to provide for their spiritual
needs, the funding of chaplains and chapels in the context of the armed forces is
constitutionally sound. Deployed to remote and often hostile locations
throughout the world, U.S. military personnel rely upon the chaplaincy to
accommodate the exercise of their religious beliefs. Nothing in the twenty-two
years since the Katcoff decision calls the case into doubt. Indeed, in light of
contemporary Establishment Clause jurisprudence and the changing character of
the military itself, the decision remains on a firm constitutional foundation.

While Katcoff answered the fundamental question of whether a
congressionally funded military chaplaincy is compatible with the Establishment

of the Shadows: Getting Ahead of Prison Radicalization, at ii-v (Sept. 2006),
http://www.healthsystem.virginia.edu/intemet/ciag/publications/out_oCthe_shadows.pdf (noting
the process of prisoner radicalization through Muslim and other religious services). See also
Alexandra Marks, Islamist Radicals in Prison: How Many?, CHRISTIAN SCI. MONITOR, Sept. 20,
2006, available at http://www.csmonitor.com/2006/0920/p03s02-ussc.html.

279. Unit cohesion is "the bonding together of unit members to enhance and sustain their
commitment to each other, the unit and the mission." Major Richard D. Hooker, Jr., Building
Unbreakable Units, MIL. REv., July-Aug. 1995, at 25.

280. DA PAM. 600-15, supra note 267, ~ 3-1b. See generally 10 U.S.c. § 654(a)(7) (2000)
("One of the most critical elements in combat capability is unit cohesion, that is, the bonds of trust
among individual service members that make the combat effectiveness of a military unit greater
than the sum of the combat effectiveness of the individual unit members."); FM 7-21.13, supra note
80, ~ 4-57 ("Unit esprit de corps and unit cohesion are essential characteristics of an effective
fighting organization."), id. ~ 5-97 (unit cohesion is "the binding force that keeps soldiers together
and performing the mission in spite of danger and death"); Lieutenant Colonel Larry H. Ingraham
& Major Frederick J. Manning, Cohesion: Who Needs It, What Is It and How Do We Get It to
Them?, MIL. REV., June 1981, at 1,3-4.

281. In re Grimley, 137 U.S. 147, 153 (1890); AR 600-20, supra note 119, 'II 4-2 ("All persons
in the military service are required to strictly obey and promptly execute the legal orders of their
lawful seniors."). See also U.S. DEP'T OF ARMY, PAM. 600-2, THE ARMED FORCES OFFICER ~~ 17-1,
17-3 (1998).
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Clause, the case neither resolved all of the Establishment Clause issues
implicated by the chaplaincy nor did it remove the chaplaincy and the manner in
which the armed forces govern it from constitutional oversight. The decision
expressly left open the relatively minor issue of the efficacy of the military
chaplaincy in major urban areas. In addition, it did not address other potentially
more troublesome Establishment Clause questions, such as employing command
authority to compel religious observance and using the instruments of control
over accessions, assignments, promotions, and retention to discriminate among
religious denominations. Ultimately, the price of maintaining a military
chaplaincy is strict and abiding adherence to the dictates of the Establishment
Clause:

• Military officials must fully accommodate the rights of service
members to believe or not to believe in any particular religious
doctrine (or even a Deity).

• Military officials must ensure that service members are neither
punished for their beliefs nor subjected to unwanted proselytizing
or evangelizing from military chaplains or senior officers and
noncommissioned officers, even if the proselytizing or
evangelizing is intended as a good-faith effort to salvage the
"spiritual health" of the service members.

• Military officials may not subject members of the armed forces to
involuntary worship or prayers, particularly when the officials
employ the full power of the government, backed by punitive
action under the UCMJ, to command their presence and
participation.

• Military chaplains must be fully committed to service in a
pluralistic religious environment where accommodation of the
religious freedom of all service members is their principle
responsibility. Chaplains who believe that their primary obligation
is to advance the tenets of their own particular faith group should
rejoin the civilian community.

• Except when good order and military discipline are threatened,
military officials may not discriminate against any particular
religious sect or denomination, especially based upon the belief
system of the sect or denomination.

While confirming the constitutional foundation for the existence of the military
chaplaincy, the Katcoff decision neither immunized the armed forces from
Establishment Clause scrutiny nor did it give the military leadership a blank
check to administer the chaplaincy or religious practices in the armed forces
without regard to the Establishment Clause. Military officials must always
endeavor to ensure that they do not squander public and judicial support for the
chaplaincy program by ignoring the constitutional boundaries governing the
program's administration and operations.


