
The Inquisitorial Process of
Tax Administration

This is the first of a new column in Tax Notes. The
column will generally explore the laws and policies of tax
administration. Its goals are to help readers navigate the
law of tax administration by (1) guiding them through
the thickets of particular procedural problems and (2)
giving them a sense of the larger tax administration
forest. I am aided in the first goal by my eight years of
experience as a senior docket attorney in the Office of
Chief Counsel’s National Office, in what used to be called
the General Litigation Division, now somewhat more
accurately (if prosaically) titled ‘‘Collection, Bankruptcy,
and Summonses.’’ I am aided in the second goal by my
current experience as a law professor here at Texas Tech
University School of Law, where I teach basic income tax,
tax procedure, and administrative law. One feature of
teaching is that it allows — in fact forces — one to take a
more reflective view of issues than one did in practice. I
hope that both my practice and academic experience will
prove a happy combination in adding value to the tax
community’s understanding of both the forest and the
trees that make up the legal terrain of tax administration.

This first column is a ‘‘forest’’ column. In it, I invite the
reader to think about tax administration in a slightly
different way than as the popular pendulum swinging
between ‘‘service’’ and ‘‘enforcement.’’ It may instead be
useful to think about whether tax administration is or
should an inquisitorial decisional process or an adver-
sarial decisional process. I hope that Part I’s description
of what I mean by ‘‘inquisitorial’’ and other terms will
dispel thoughts of medieval instruments of torture. Part
II will explain why I think that ‘‘inquisitorial’’ is the most
apt description of tax administration, even after the
Internal Revenue Service Restructuring and Reform Act
of 1998 (RRA 98). Part III will offer some concluding
thoughts on why we might actually want the tax system
to be inquisitorial. Much of this initial column is a

condensed version of a recent article of mine, which I
invite folks to look at for a more complete treatment.1

To call tax administration inquisitorial seems quite
counterintuitive. Just ask anyone who has been audit-
ed . . . or anyone who has done the audits. They will tell
you that the process certainly feels adversarial in any
sense of the term. Interactions between IRS employees
and taxpayers often generate a feeling of ‘‘us’’ against
‘‘them’’ regardless of whether the ‘‘us’’ is the taxpayer or
the IRS employee. But I am not trying to characterize the
relationship between taxpayers and tax administrators.
Instead, I am characterizing the process by which the IRS
determines and collects taxes. Separating the idea of
process from relationship can be useful: While it may
make sense to talk about ‘‘service’’ vs. ‘‘enforcement’’ in
the relationship between taxpayers and tax administra-
tors, it makes more sense (as I hope to show) to think
differently about the process a government agency should
use to determine and collect taxes. In fact, I think that
what makes RRA 98 an overall bad law (and I have no
doubt that it was in most respects an unfortunate piece
of . . . legislation) was a confusion by the taxwriters be-
tween relationships and process.2

I. Defining Terms
Scholars have suggested two features that separate

inquisitorial from adversarial process. First, adversarial
process separates decisionmaking power from evidence-
gathering power while inquisitorial process combines
those functions. The paradigmatic adversarial process is
a trial, at which the decisionmaker (judge or jury) sits
passively by while the various litigants each present their
evidence in one long data dump. Each litigant’s need to
respond to the other is what drives the evidence-
gathering and presentation, not the decisionmaker’s own
needs. In contrast, a hallmark of inquisitorial process is
that the decisionmaker also controls the evidence-
gathering. The evidence-gathering and evaluation pro-
cess become iterative, with the decisionmaker deciding
both what information is important and how much is
necessary to the decision.3

1Bryan T. Camp, ‘‘Tax Administration As Inquisitorial Pro-
cess and the Partial Paradigm Shift in the IRS Restructuring and
Reform Act of 1998,’’ 56 Fla. L. Rev. 1 (2004).

2To put my cards on the table, I was with the Office of Chief
Counsel when Congress considered and passed RRA 98, and I
fear that my initial antipathy towards the legislation has been
only reinforced by my subsequent study of it. As I phrased it in
my recent article: ‘‘To put it bluntly, RRA 98 is the quintessential
FUBAR statute.’’ Camp, note 1 supra at 78 (footnote omitted).

3Naturally, I refer you to my article, note 1 supra, at 17-20.
There I also refer to Langbein, ‘‘The German Advantage in Civil
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The second difference is that adversarial process tends
to promote the social value of ‘‘autonomy’’ over the social
value of ‘‘truth’’ while inquisitorial process tends to do
the opposite.4 By ‘‘autonomy’’ I mean a societal concern
to protect individuals from intrusion by the state into
their affairs. In many respects, this concern is founda-
tional to the American vision of atomistic self-actualized
individuals pursuing their happiness with minimal inter-
ference from the collective as represented by the state.
One sees this value expressed both in rhetoric — particu-
larly from politicians during election campaigns — and
laws, particularly laws that protect individual freedoms
from government intrusion. By ‘‘truth’’ I mean an accu-
rate accounting of concrete events: Who did what, when,
where, and how.5

The clearest example of how adversarial process pro-
motes autonomy over truth is the exclusionary rule: A
court suppresses probative evidence, thus denying truth,
to deter law enforcement officials from obtaining evi-
dence illegally, thus protecting autonomy. Another ex-
ample is the attorney-client privilege, which, again, keeps
probative information from the decisionmaker to pro-
mote a private sphere of ordering behavior: We prefer
that the attorney tell the client ex ante what conduct
conforms to the law rather than have the state tell the
client ex post that past conduct crossed the line.6 A final
example is the probable cause standard for a search
warrant to issue. We value the individual’s right to be
free of government intrusion so much that the law
generally requires law enforcement agents to demon-
strate a probable cause that they will find certain evi-
dence before they may search for it in places where
people have a reasonable expectation of privacy.7

Therefore, to the extent that the tax determination and
collection process (a) combines both decisionmaking and
evidence-gathering powers into one actor, and (b) pro-
motes truth at the expense of autonomy, or both, one can
characterize it as an inquisitorial process.

II. How Tax Administration Is Inquisitorial
Tax administration is inquisitorial in both of the above

senses. First, it combines decisionmaking and evidence-
gathering powers into one actor — the IRS. Second, the
usual rules regarding the exclusion of evidence, the
attorney-client privilege, and probable cause are signifi-
cantly relaxed for the IRS, and the usual solicitude for
autonomy falls off in favor of the search for the true tax
liability. I will discuss each feature separately.

A. Decisionmaking, Evidence-Gathering Power
The law gives the IRS the power to make the primary

and most influential decision about a taxpayer’s tax
liability and additionally gives the IRS extraordinary
information-gathering powers to make it. Section 6201
nicely summarizes the combination: It authorizes the IRS
‘‘to make the inquiries, determinations, and assessments
of all taxes.’’ Note the order of the words. The IRS must
first ‘‘inquire’’ (as in ‘‘inquisition’’). That is, the IRS must
gather the necessary information. Next the IRS must
‘‘determine’’ the tax liability. Finally, the IRS must ‘‘as-
sess’’ the tax liability, which means recording the liability
so determined, after proper inquiry, in the government’s
books. Note that the assessment step in no way creates the
liability, but simply accounts for it.8 Together, these steps
form an inquisitorial model of tax administration.

1. Inquiry. The IRS collects the information it needs to
determine tax liabilities. In the pre-income-tax days, the
main method of inquiry was for ‘‘employees . . . to pro-
ceed, from time to time, through each internal revenue
district and inquire after and concerning all persons
therein who may be liable to pay any internal revenue
tax.’’9 Likewise, before WWII, when the income tax was
still a ‘‘class tax’’ affecting only a relatively small number
of taxpayers, the IRS reviewed each return filed and
could more truly make ‘‘determinations’’ about the accu-
racy of the returns.

After WWII, administration of the income tax became
a bulk operation and the IRS could not physically ‘‘make
inquiry,’’ much less of ‘‘all persons,’’ nor could it make
any sort of independent determination of each taxpayer’s
liabilities. Currently the IRS processes more than 230Procedure,’’ 52 U. Chi. L. Rev. 823 (1985) (contrasting inquisito-

rial model of German litigation with American adversarial
model); Posner, ‘‘An Economic Approach to the Law of Evi-
dence,’’ 51 Stan. L. Rev. 1477 (1999) (arguing that adversarial
evidence-gathering ought to be, in theory, somewhat more
efficient than inquisitorial gathering).

4I refer you to the very interesting article by Matthew King,
‘‘Security, Scale, Form, and Function: The Search for Truth and
the Exclusion of Evidence in Adversarial and Inquisitorial
Justice Systems,’’ 2 Int’l Legal Persp. 185 (2002) (presenting the
idea that inquisitorial and adversarial processes clash over
values similar to the two I describe in the text).

5For those postmodernists among you, I am afraid I am
using the term ‘‘truth’’ at a very low level of abstraction. That is,
I do not mean philosophical ‘‘truths’’ of either the Rawlsian or
chicken soup kind, which may be deconstructed and reconsti-
tuted in myriad ways.

6See Radiant Burners v. American Gas Ass’n., 320 F.2d 314 (7th
Cir. en banc 1963), cert. denied 375 U.S. 929 (1964), for a classic
discussion of this point.

7See 1 W. LaFave, Search and Seizure: A Treatise on the Fourth
Amendment, section 3.2(E) (1978).

8This seems to be an area of some confusion among practi-
tioners and within the IRS itself at times. Compare Chief Counsel
Notice 2001-014, Doc 2001-5770, 2001 TNT 40-22 (6404(c) abate-
ments may generally be reversed outside the assessment limi-
tations period) with SCA 200018002, Doc 2000-12572, 2000 TNT
89-76 (section 6404(c) abatements may not generally be reversed
outside the assessment limitations period). For a more complete
discussion, see Bryan Camp,‘‘Limitations Periods Applicable to
Government Action,’’ in Murphy ed., Federal Tax Practice and
Procedure (Matthew Bender 2003) at 8-30. For a case that makes
the proper distinction, see Ewing v. U.S., 914 F.2d 499, 502-03
(4th Cir. 1990), cert. denied 111 S. Ct. 1683 (1991) (rejecting
taxpayer’s argument that, before assessment, there can be no tax
liability and therefore no ‘‘payment’’ of taxes).

9This is still the language of section 7601, although the IRS
does not rely on it for its information-gathering powers nearly
as much as it does section 7602.
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million primary returns each year (not including third-
party information returns) and pretty much rubber-
stamps all properly filed and filled-out returns, using a
variety of processes to pick out those returns most likely
to contain error and examine them.10 But the assessment
is still made by the IRS, not the taxpayer, and reflects the
IRS’s determination of tax liability, a distinction that is
often lost by common and casual references to ‘‘self-
assessment.’’11 And it is the IRS who makes the decision
on what information it needs to determine a taxpayer’s
liability, whether by accepting a taxpayer’s return as filed
or by auditing.

If one thinks of the tax determination process as
beginning with the IRS’s review of returns, then the
return system itself can be viewed as a key method by
which the IRS both collects information and controls its
flow at the front end of the tax determination process.
Section 6011 gives the underlying authority for the IRS to
create a system of returns through ‘‘forms and regula-
tions’’ and other code sections also create reporting
obligations, but it is the IRS regulations and forms that
provide the critical details of just what information must
be reported and how it should be reported.12 So even in
the bulk processing operations, the IRS makes the call on
what information it needs from taxpayers before it will
make an assessment. That decision is unilateral and not
subject to adversary process.

Although the IRS usually gathers the
evidence it needs through informal
requests, the true reach of the velvet
glove is measured by the power of
the iron fist beneath.

At the other end of the process — the audit end — the
IRS’s ability to acquire information extends as far as the
reach of its summons powers. Although the IRS usually
gathers the evidence it needs through informal requests,
the true reach of the velvet glove is measured by the
power of the iron fist beneath. Those who resist an IRS
summons all have one thing in common: They lose. Only
about one challenge in 200 succeeds even in part.13 The

recent series of cases on tax shelter summonses involving
Sidley Austin and KPMG from the district courts in
Northern Illinois and the District of Columbia demon-
strate once again the truth of the observation that the IRS
‘‘can investigate merely on suspicion that the law is being
violated, or even just because it wants assurance that it is
not.’’14

While broad, the IRS’s summons powers do not at first
appear inquisitorial. After all, a summons is not self-
enforcing.15 While the Senate Finance Committee once
proposed to give IRS employees contempt powers to
unilaterally enforce summonses, the proposal died.16 The
summons enforcement process is instead structured to
allow taxpayers the opportunity to get court review of
the IRS’s information-gathering decision before any pen-
alty for noncompliance attaches. The court review pro-
cess follows the normal Federal Rules of Civil Procedure
and includes the possibility of discovery and a hearing.
The enforcement order, if there is one, is an appealable
final order with res judicata effect. In short, a summons
enforcement procedure looks like a typical adversarial
process in which the court decides what information the
IRS may use based on evidence and arguments presented
by the parties.17

Closer review, however, shows that the summons
powers are emphatically inquisitorial. The promises of
discovery and a hearing are observed more in the breach
than in the execution as courts routinely accept a short,
often boilerplate, affidavit from a IRS employee as the
basis for enforcing the summons.18 Only when the tax-
payer already has some proof on an improper purpose
for the summons will a court even permit discovery on
the matter. That happens about as often as cicadas

10In calendar year 2001, for example, the IRS processed more
than 130 million individual income tax returns and 80 million
other income tax returns. IRS, Statistics of Income Bulletin, Winter
2002-2003, found at http://www.irs.ustreas.gov/taxstats/
article/0,,id=117406,00.html (last visited May 25, 2004).

11See the discussion in Montgomery v. Commissioner, 122 T.C.
No. 1, Doc 2004-1409, 2004 TNT 15-9 (January 2004), and
particularly compare note 3 in Judge Gerber’s dissent with note
1 in Judge Halpern’s dissent.

12 For example: there are section 6051 and Treas. reg. section
1.6051 for W-2s, section 6042 and Treas. reg. section 1.6042-2 for
reporting dividend distributions; and then the entire section
6050 series for other 1099s.

13For the data on this, see my article, note 1 supra, at 35,
n.159. I do not mean to imply that a taxpayer cannot affect the
information sought by the IRS in the presummons stage. Unlike
against the Borg, not all resistence against the IRS is futile.

Forcing the IRS into the summons process may have some
benefits depending on the circumstances, but that is far beyond
the scope of this column.

14United States v. Bisceglia, 420 U.S. 141, 148 (1975). The
quoted language actually comes from United States v. Morton
Salt, 338 U.S. 632, 642-3 (1950), but it has been quoted with
approval as applying to the IRS’s summons power both in
Bisceglia and in United States v. Powell, 379 U.S. 48, 57 (1964). See
United States v. Sidley Austin Brown & Wood LLP, 2004 U.S. Dist.
Doc 2004-9301, 2004 TNT 84-25 (N.D. Ill. 2004); United States v.
KPMG LLP, 2004 U.S. Dist., Doc 2004-9558, 2004 TNT 87-12 (D.
D.C. 2004).

15See, e.g., United States v. Peters, 153 F.3d 445, Doc 98-25945,
98 TNT 162-9 (7th Cir. 1998) (summoned party’s compliance
with summons was a voluntary act such that evidence so turned
over was not eligible for suppression as having been obtained
by compulsion).

16Of course, this was waaay back in 1864. See 64 Cong. Globe
2439, where Sen. Davis exclaims ‘‘Why, sir, it is clothing a pigmy
with the power to wield a thunderbolt.’’

17See Reisman v. Caplin, 375 U.S. 440 (1964) (‘‘A proceeding for
the enforcement under section 7604(a) of a summons issued by
the Commissioner of Internal Revenue under section 7602 is an
adversary proceeding which affords a judicial determination of
challenges to the summons.’’)

18See United States v. Kis, 658 F.2d 526 (7th Cir. 1981), cert.
denied 455 U.S. 1018 (1982) (discussing discovery standards for
summons enforcement).
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coming out of hibernation.19 Practically speaking, ‘‘the
taxpayer bears an almost impossible burden to resist
enforcement of the summons.’’20 Practitioners thus might
understandably disagree with the Supreme Court’s bland
assertion that ‘‘[t]he cases show that the federal courts
have taken seriously their obligation’’ to review sum-
mons enforcement petitions from the IRS.21 But that is
because practitioners think of summons enforcement as
an adversary process in which a court decides what
information the IRS may get. It is not. It is an inquisitorial
process that leaves the decision in the hands of the
agency and courts simply will not look into those rea-
sons. ‘‘It is for the agency, and not the taxpayer, to
determine the course and conduct of an audit, and the
judiciary should not go beyond the requirements of the
statute and force IRS to litigate the reasonableness of its
investigative procedures.’’22 In short, as I discuss in great
and bloody detail elsewhere, it is this freedom to be
‘‘unreasonable’’ in its demands for evidence that makes
the IRS’s summons power a key component of the
inquisitorial process of tax administration.
2. Determination and assessment. Whether through
returns or summonses, the IRS gathers information for a
purpose: To provide a basis for determining a taxpayer’s
liability. Just as the IRS makes the decisions as to what
information to gather, it also makes the primary and most
influential decision about the taxpayer’s liability. Again,
the routine acceptance of taxpayers’ self-reported liability
should not obscure the point that the legal decision on
that liability is still made by the IRS and reflected through
the assessment. The resulting assessment, based on a
taxpayer’s filed return, carries the same legal force as if it
had resulted from an actual examination. While not
individualized, it is nonetheless a judgment about liabil-
ity, a judgment that the liability reflected on the return
should be accepted as filed. In this respect, the Tax
Court’s recent (and otherwise lamentable) opinion in
Montgomery v. Commissioner gets it right.23

The IRS memorializes its determination of a taxpayer’s
proper tax liability in various forms. It puts the determi-

nation in the form of an assessment when accepting a
return as filed or else when the tax liability is not a
‘‘deficiency’’ within the meaning of section 6211. When
the IRS determines that there is a deficiency, however, it
puts that judgment about the taxpayer’s liability in the
form of a Notice of Deficiency (NOD) or 90-day letter.

It is true that a taxpayer may contest the IRS’s deter-
mination in court either through a prepayment forum or
a postpayment forum. And courts review the IRS’s
liability decisions much more closely than they do the
IRS’s information-gathering decisions. Even though the
tax determination process may eventually end up in a
traditional adversarial hearing in court, however, two
features of the tax determination and collection process
evidence its inquisitorial nature.

First, regardless of whether the IRS’s determination is
in the form of a NOD or an assessment, both receive a
strong presumption of correctness from the courts.24 Just
as with the decision on what information it needs, the
IRS’s decision on liability is ipso facto the correct decision
and taxpayers bear a heavy burden to show otherwise.25

This is true whether the taxpayer is contesting an NOD or
an assessment. Taxpayers have a slightly easier burden
when going against an NOD because they need only
disprove the correctness of the IRS’s determination.
When contesting an assessment, however, taxpayers
must show that the assessment was incorrect and then
independently show the true tax liability.26

Second, when the IRS properly records its determina-
tion in the form of an assessment, that triggers a panoply
of administrative collection powers that, although cut
down by RRA 98, still give the IRS significant unilateral
decisionmaking authority over how to collect unpaid tax.

19For one of the rare examples, see United States v. Fenster-
wald, 553 F.2d 231 (D.C. Cir. 1977) (taxpayer permitted discov-
ery).

20United States v. Garden State Nat’l Bank, 607 F.2d 61, 67 (3rd

Cir. 1979) (noting that when ‘‘the IRS has not recommended
criminal prosecution to the Justice Department and the investi-
gating agent has not recommended prosecution to his superiors
within the IRS, the taxpayer bears an almost impossible burden
to resist enforcement of the summons’’).

21Bisceglia, supra note 14 at 146.
22United States v. Norwest Corp., 116 F.3d 1227, Doc 97-19677,

97 TNT 129-16 (9th Cir. 1997) (citations and quote marks
omitted).

23Note 1 supra. Where the Montgomery opinion gets weird is
in its apparent rejection of the full payment rule. See Raby and
Raby, Tax Notes, Feb. 9, 2004, p. 757 (agreeing with dissent that
the majority’s interpretation of section 6330 as allowing a
taxpayer to challenge the entire amount of an assessment made
on the basis of the taxpayer’s return in a CDP hearing was an
‘‘inconceivable’’ departure from the full pay rule of Flora v.
United States, 362 U.S. 145 (1960)). I disagree with the Rabys’
assessment of the opinion. Although I also strongly disagree

with the opinion, I hope to show next month that the Montgom-
ery decision is, in fact, true to the underlying thrust of the RRA
98 reforms. It is Congress and not the Tax Court that should take
the heat for Montgomery.

24I will discuss how RRA 98 changed this presumption next
month. The general rule, however, still holds. For its application
to assessments see, e.g., Cohen v. Mayer, 199 F. Supp. 331, 332 (D.
N.J. 1961) affirmed sub nom. Cohen v. Gross, 316 F.2d 521 (3rd Cir.
1963). As to NODs see Meserve Drilling Partners v. Commissioner,
152 F.3d 1181, 1183 n.3, Doc 98-26406, 98 TNT 165-2 (9th Cir.
1998) (notice of deficiency is presumed to be a ‘‘determination’’
unless it reveals on its face that the IRS did not consider any
information that related to the taxpayer who was the subject of
the Notice); Edwards v. Commissioner, T.C. Memo. 2002-169, Doc
2002-16405, 2002 TNT 135-49 (explaining the general rule that
courts refuse to look behind a Notice of Deficiency to question
the IRS’s motives and procedures leading to the determination
unless the Notice shows on its face that no determination was
made.).

25See generally United States v. Janis, 428 U.S. 433 (1976)
(stating that the general rule would not apply in the ‘‘unusual’’
cases where the IRS’s determination that the taxpayer had
unreported income was so arbitrary as to be a ‘‘naked’’ assess-
ment).

26Id. Lewis v. Reynolds, 284 U.S. 281, 283 (1932) (‘‘The action to
recover on a claim for refund is in the nature of an action for
money had and received, and it is incumbent upon the claimant
to show that the United States has money which belongs to
him.’’).
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The important point is not that the IRS has the final say
or that the assessment is unreviewable. It is that the IRS’s
unilateral determination of the taxpayer’s liability flips
the usual position of a debtor and creditor so that instead
of the IRS having to justify its collection actions, it may
generally take unilateral collection actions unless and
until the taxpayer pays the tax in full. In short, the IRS
need not seek ex ante permission, but only ex post
affirmation:

Thus the usual procedure for the recovery of debts
is reversed in the field of taxation. Payment pre-
cedes defense, and the burden of proof, normally
on the claimant, is shifted to the taxpayer. The
assessment supersedes the pleading, proof and
judgment necessary in an action at law, and has the
force of such a judgment. The ordinary defendant
stands in judgment only after a hearing. The tax-
payer often is afforded his hearing after judgment
and after payment, and his only redress for unjust
administrative action is the right to claim restitu-
tion.27

3. Summation. One way or another, whether through
macro decisions involving huge groups of taxpayers or
micro decisions involving one return at a time, the IRS is
the primary and most influential decisionmaker in ful-
filling all parts of the section 6201 command ‘‘to make the
inquiries, determinations, and assessments of all taxes.’’
It gathers the evidence. It decides the liability. Lodging
these decisionmaking and evidence-gathering functions
in one entity is one way in which the tax administration
process is an inquisitorial process. The other hallmark of
an inquisitorial process is the preference for truth over
autonomy and it is to that topic that I now turn.

B. The Preference for Truth Over Autonomy

The tax determination and collection process seems to
prefer truth over autonomy in a variety of ways, of which
I will briefly mention four: (1) the idea of a ‘‘true’’ tax
liability, (2) the nonapplication of the exclusionary rule,
(3) the weak application of the attorney-client privilege,
and (4) the rejection of a probable cause standard for
summons enforcement.

As to the first way, the notion that for every taxpayer
there exists a ‘‘true’’ tax liability pervades the process.
Courts routinely speak of a taxpayer’s ‘‘legal duty to file
true and accurate returns.’’28 The section 6662 penalties
imposed for inaccurate returns could not exist in a world
where tax liabilities were indeterminate. If all methods of
accounting clearly reflected income there would be no
need for section 446(b) and its regulations. The famous
Rev. Proc. 64-22 instructs IRS employees to ‘‘try to find
the true meaning of the statutory provisions’’ and I
myself will witness that at least one chief counsel, Stuart
Brown, stressed that philosophy ad nauseam. The idea of
a ‘‘true’’ tax liability was implicit in the IRS’s pre-1998
mission ‘‘to collect the proper amount of tax revenue.’’
The current mission statement, of course, not only drops

the word ‘‘collect’’ as many have noted, but also drops
the idea of ‘‘proper amount,’’ which should perhaps
concern folks more.

As to the second way, it is difficult to find any
application of the exclusionary rule in a civil tax proceed-
ing.29 One circuit court did it in 1969, but no reported
decision has done so since then, though taxpayers have
certainly raised the argument.30 Standing alone, this
point is concededly ambiguous since it is generally
difficult to find courts enforcing the exclusionary rule in
any civil proceeding; the absence of an exclusionary rule
alone does not turn all civil proceedings into inquisitorial
process. But put together with the other features men-
tioned, it has some bite as it shows that some untoward
behavior by government employees is an acceptable cost
to the system. The need for truth-telling trumps au-
tonomy.

The current mission statement not
only drops the word ‘collect’ as many
have noted, but also drops the idea of
‘proper amount,’ which should
perhaps concern folks more.

As to the third way, a robust attorney-client privilege
subordinates truth to autonomy by suppressing informa-
tion to protect a sphere of autonomy in which clients can
conduct their affairs free from government interference.31

In tax law, however, the attorney-client privilege has been
steadily eroded, in perception if not in fact. For example,
in 1961 the Second Circuit had no difficulty withholding
from the IRS a lawyer’s memoranda and worksheets not
actually used to prepare the return, stating that ‘‘[t]here
can, of course, be no question that the giving of tax advice
and the preparation of tax returns . . . are basically
matters sufficiently within the professional competence

27Calder v. Bull, 295 U.S. 247, 259-260 (1935).
28United States v. Alt, 80 AFTR2d par. 7853 (W.D. Mich. 1991).

29See generally Craig W. Budner, Note, ‘‘The Exclusionary
Rule’s Application in Tax Proceedings: Reconciling the Rule’s
Purpose for Tax Defendants,’’ 68 Tex. L. Rev. 789 (March 1990)
(concluding that ‘‘Courts . . . have failed to give the rule its full
effect in tax proceedings.’’).

30Pizzarello v. United States, 408 F.2d 579 (2nd Cir.) cert denied
396 U.S. 986 (1969). This may be due to the Supreme Court’s
opinion in United States v. Janis, 428 U.S. 433 (1976), in which the
Court refused to suppress in a civil tax proceeding evidence
which the Los Angeles police had illegally obtained and then
given to the IRS. Since Janis, courts have uniformly refused to
apply the exclusionary rule in civil tax cases, even where the IRS
itself committed the illegal search and is not simply using the
fruits of another agency’s illegal search. See United States v.
Speck, 1997 U.S. Dist. (N.D. Cal. 1997) (reviewing cases). Crimi-
nal tax cases are a different story and the usual rules apply. See,
e.g., United States v. Tweel, 550 F.2d 297, 300 (5th Cir. 1974).

31The modern justification for the attorney-client privilege is
basically an instrumentalist one preferring autonomy to truth.
See generally Upjohn v. United States, 449 U.S. 383, 389 (1981);
Fisher v U.S., 425 U.S. 391, 403 (1976); Edward J. Imwinkelried,
‘‘The Historical Cycle in the Law of Evidentiary Privileges: Will
Instrumentalism Come into Conflict With the Modern Human-
ist Theories?’’ 55 Ark. L. Rev. 241 (2002).
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of an attorney to make them prima facie subject to the
attorney-client privilege.’’32 For a time, some courts con-
tinued in that vein, recognizing that not all communica-
tions made to an attorney preparing a return were meant
to be disclosed.33 No more. In contrast, and despite the
increased complexity of the tax code, by 1999 Judge
Posner could unblinkingly hold that a lawyer performing
a ‘‘tax-preparation function’’ was doing something dif-
ferent than a lawyer performing a ‘‘legal-representation
function.’’ The former is mere ‘‘accountant’s work’’ while
only the latter is ‘‘legal work.’’34 It is opinions like these
that probably led at least one commentator to conclude
flatly that, ‘‘[c]ase law has held for years that tax return
preparation is not privileged information.’’35

The fourth way in which the tax administration favors
truth over autonomy is through relaxed standards of
information-gathering. I discussed above one inquisito-
rial consequence of the wide discretion courts give the
IRS when enforcing summonses. The other inquisitorial
feature of summons law, however, is that it permits the
tax agency to intrude into private spaces for much less
cause than the law allows for other government intru-
sions. Different types of government intrusions into
personal space must reckon with the Fourth Amendment
in different ways. Thus, to search for and seize evidence
of a crime, criminal investigators must have probable
cause to believe that they will find specific evidence of an
existing violation of the law.36 In contrast, typical admin-
istrative searches or inspections by regulatory bodies
such as OSHA city building code inspectors need show
only that ‘‘reasonable legislative or administrative stan-
dards for conducting an . . . inspection are satisfied.’’37

Even lower standards are used for typical administrative
subpoenas that simply ask for information and do not
involve physical searches. For those, courts require sim-
ply that ‘‘the inquiry is one the demanding agency is
authorized by law to make and that the materials sought
are relevant to the authorized inquiry.’’38 The standards
for tax summonses are even weaker, as Judge Henry
Friendly noted: ‘‘[t]hese statutes appear to be much more
drastic than the usual provisions as to subpoenas by

administrative agencies.’’39 Indeed, while other adminis-
trative agencies must adhere to a notion of relevancy
before their employees may enter private places, the IRS
need only show that the information sought in the
summons ‘‘may’’ be relevant to a legitimate investiga-
tion, or ‘‘might throw light on the correctness of the
return.’’40 The only teeth remaining on this ‘‘less than
probable’’ cause requirement for tax summonses is that
the word ‘‘might’’ is ‘‘an indication of a realistic expec-
tation rather than an idle hope that something may be
discovered.’’41

In these ways, then, tax administration shows a pref-
erence for the discovery of truth over protecting indi-
viduals from inappropriate government intrusion. One
might reasonably ask: Is this a good idea? Is this the way
we want our tax system to be administered? These are
good questions and the various congressional oversight
committees should be asking questions like these. It is
unfortunate that they do not and in some sense it marks
a failure of oversight. In the next (and last) section, I offer
some pros and cons for an inquisitorial system of tax
administration.

III. Swinging Against the Pendulum
There is a tendency, particularly in the pages of Tax

Notes, to think and write about tax administration in
terms of how the law and the IRS veer between two goals
— ‘‘service’’ and ‘‘enforcement’’ — that lie on either end
of a continuum.42 I think this creates a false continuum. I
submit that once one conceives of tax administration as
inquisitorial, it is more useful to debate about reforms or
lack thereof in terms of how they change the character of
the process and not the character of the relationship
between the IRS and taxpayers. To be sure, the forest of
procedural provisions was not planted by some omni-
scient being with a grand design. The forest has grown in
bits and pieces as Congress and the IRS have confronted
specific issues and responded to them. But there has
nonetheless been a coherence to the forest, at least until
RRA 98, and it may be useful to step back from the forest
now and then to ask whether it is growing in the right
direction. The RRA 98 taxwriters did not really do that
very well, as I will discuss in my next column.

The basic justification for an inquisitorial process is the
hoary adage that taxes are the lifeblood of government. If
that is true, then the goal of any tax administration must
be to keep the arteries clear and make sure that a steady
stream of revenue reaches the Treasury. Notice I did not
use the word ‘‘collect.’’ While that word connotes both

32Colton v. United States, 306 F.2d 633, 637 (2d Cir. 1962), cert.
denied 371 U.S. 951 (1963).

33See, e.g., United States v. Cote, 456 F.2d 142 (8th Cir. 1972);
United States v. Schlegel, 313 F. Supp. 177 (D. Neb. 1970).

34United States v. Frederick, 182 F.3d 496, 501-502, Doc 1999-
14337, 1999 TNT 74-21 (7th Cir. 1999) (accordingly, communica-
tions to an attorney about a return are ‘‘furnished for the
purpose of enabling the preparation of the return, not the
preparation of a brief or an opinion letter. Such information
therefore is not privileged.’’)

35Note, ‘‘Careful What You Wish for: The Tax Practitioner-
Client Privilege Established by the Internal Revenue IRS Re-
structuring and Reform Act of 1998,’’ 51 Fla. L. Rev. 319, 324
(April 1999).

36Camara v. Municipal Court of San Francisco, 387 U.S. 523
(1967).

37Marshall v. Barlow’s, 436 U.S. 307, 320 (1978).
38In re Subpoena Duces Tecum, 51 F. Supp.2d 726 (W.D. Va.

1999) (citing Oklahoma Press Pub. Co. v. Walling, 327 U.S. 186
(1946)).

39Application of Colton, 291 F.2d 487, 489 (2d Cir. 1962).
40See United States v. Arthur Young, 465 U.S. 805 (1984) (noting

that the ‘‘might shed light’’ standard was widely accepted
among the circuits).

41United States v. Harrington, 388 F.2d 520, 524 (2d Cir. 1968)
(approved by the Supreme Court in Arthur Young, note 40
supra).

42Compare William Stevenson, ‘‘IRS’s Primary Focus on Ser-
vice Is the Right Way to Go,’’ Tax Notes, June 23, 2003, p. 1850
(title says it all) with Alvin Lurie, ‘‘Killed With Kindness or How
We Stopped Hating the IRS,’’ Tax Notes, July 28, 2003, p. 593
(contending that enforcement should be primary mission).
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voluntary payment (as when the clerk ‘‘collects’’ sales
tax) and involuntary payment (as when the repo man
seizes a car), the latter meaning seems to have taken over
in recent years and the word inevitably gets bound up
with the ‘‘enforcement’’ side of the false continuum.
Whatever word one uses, however, should not change
the fundamental idea: Good tax administration must
ensure the flow of funds to the federal fisc.

Ensuring the flow of funds requires information. In-
formation is power and administration of the tax laws is
all about power: Who has the power to do what to whom
and subject to what restraints? An inquisitorial system
concentrates power. By combining decisionmaking with
evidence-gathering, the system gives power to the IRS,
and by tolerating fewer privileges and maintaining
weaker protections against demands for information, the
system removes power from taxpayers to privately order
their lives, all in the name of providing the IRS with
accurate information from which to review the correct-
ness of a taxpayer’s return.

This concentration of power is proper because the
information necessary to exercise the taxing power is
initially entirely in the hands of the taxpayers. It is the
taxpayer who knows what transactions have occurred
and the taxpayer’s state of mind regarding those trans-
actions. It is the taxpayer who knows best where what-
ever documents that may be relevant to the tax treatment
of the transactions are located. That is why the code and
regulations place the burden of creating and retaining
adequate documentation of transactions on the tax-
payer.43 This information asymmetry has long been the
justification for the various specific doctrines that I
describe above as making up the inquisitorial system.
Thus, both courts and commentators use information
asymmetry as a central justification for why the IRS’s
determination of tax (whether in the form of a NOD or an
assessment) gets such a strong presumption of correct-
ness. The taxpayer bears the burden of proof in tax
controversies. For example, as stated in Psaty v. United
States:

Once the tax is assessed a rebuttable presumption
arises based, in part, on the probability of its
correctness. The presumption is also based upon
considerations of public policy. First, as to the
accuracy of the amount assessed, the presumption
furthers the policy of requiring the taxpayer to meet
certain bookkeeping obligations placed upon him
by the Code. It also recognizes that the taxpayer has
more readily available to him the correct facts and
figures.44

Likewise, information asymmetry is the key justifica-
tion for the IRS’s awesome information-gathering pow-
ers. As the Second Circuit noted way back in 1933 while
approving the enforcement of a summons against a
taxpayer during the pendency of the taxpayer’s appeal
before the Board of Tax Appeals, ‘‘Nevertheless, we think
that the Commissioner’s power still persists pending the
appeal. Properly, it is not a power to procure or perpetu-
ate evidence at all; it is strictly inquisitorial, justifiable
because all the facts are in the taxpayer’s hands.’’

For all of its concentration of power in the hands of the
IRS and preference for discovery of truth over individual
autonomy, an inquisitorial process is more consistent
with American democratic ideals than the alternatives. A
more adversarial system might well be less efficient (that
is, more cost per outcome where an outcome was a
determination and collection of the correct tax) and more
intrusive. An adversarial system would remove either the
decisionmaking or evidence-gathering function from the
IRS and put it in a separate entity. Separating evidence-
gathering from decisionmaking would have expensive
consequences. Even if every audit did not become a
TCMP audit, a more adversarial system would increase
the cost per outcome by sucking up huge amounts of
resources to prepare for a hearing for each and every
examination. First, since the IRS would have to satisfy a
third party as to the correctness of its examination, it
would of necessity have to overprepare its case. Second,
creating and staffing a third-party tribunal would be
quite expensive. That is one reason why the National
Taxpayer Advocate’s office should not get into the busi-
ness of making substantive tax decisions: It would essen-
tially have to become a mini-IRS.

For all of its concentration of power
in the IRS and preference for
discovery of truth over individual
autonomy, an inquisitorial process is
more consistent with American
democratic ideals than the
alternatives.

Aside from increased expense per outcome, requiring
the IRS to ‘‘take it to court’’ for each taxpayer whose
return the IRS questions or seeks to collect from could
result in more intrusion, not less. Shifting the IRS into a

43See generally section 6001, Treas. reg. section 1.6001-1(a).
Other statutes impose more specific duties. E.g., section 274(d)
imposes specific substantiation requirements before some meal
and entertainment expenses may be claimed as deductions
under section 162.

44Psaty v. United States, 442 F.2d 1154, 1160 (3d Cir. 1971). See
also, e.g., Leo P. Martinez, ‘‘The Summons Power and the Limits
of Theory: A Reply to Professor Hyman,’’ 71 Tul. L. Rev. 1705,
1718 (June 1997) (describing the idea that the taxpayer and the
IRS should be equally restricted in obtaining information from

each other as ‘‘The Myth of the Level Playing Field’’); see also
Church of Scientology v. Comm’r, 83 T.C. 381, 468 (1984) (placing
the burden of proof on taxpayers in Tax Court is justified by
information asymmetry); United States v. Rexach, 482 F.2d 10, 18
(1st Cir.) cert. denied 414 U.S. 1039 (1973) (noting that the burden
of proof serves to bolster ‘‘the presumption of administrative
regularity; the likelihood that the taxpayer will have access to
the relevant information; and the desirability of bolstering the
record-keeping requirements of the Code’’); United States v.
Lease, 346 F.2d 696 (2d Cir. 1965) (excellent discussion of
justification for burden of proof rules on taxpayers). See generally
United States v. Janis, 428 U.S. 433 (1935) (discussing burden of
proof rules in context of ‘‘naked assessment’’).
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position of being an ordinary litigant would impel it to
seek more information to support its ‘‘accusation’’ that
the taxpayer owed more taxes. As the Supreme Court
noted in United States v. Bisceglia:

Of necessity, the investigative authority so pro-
vided is not limited to situations in which there is
probable cause, in the traditional sense, to believe
that a violation of the tax laws exists. The purpose
of the statutes is not to accuse, but to inquire.
Although such investigations unquestionably in-
volve some invasion of privacy, they are essential to
our self-reporting system, and the alternatives

could well involve far less agreeable invasions of
house, business, and records.
Regardless of whether tax administration is adver-

sarial or inquisitorial, it is important that it be efficient, be
fair, and be perceived as consistent with the ideals of
American democracy. In 1997, however, many folks
thought it was none of the above. In my next column I
hope to show how the resulting legislation, RRA 98, was
fundamentally misguided. By failing to understand the
inquisitorial nature of tax administration, the authors of
RRA 98 created reforms that did little good and much
mischief.
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