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In every era and area of law you find a never-ending
battle between two groups of legal thinkers: formalists
and functionalists. Each is connected to long-standing
and honorable traditions in Anglo-American. jurispru_
dence. The formalists tend toward the law side of those
traditions - the search for order and certainty - and the
functionalists tend toward the equity side - the search
for justice and meaning. AJI can agree that there is a time
and a place for each mode of analysis, but the devil is in
the details. Thus, the never-ending battle. In my last
column I looked at a particularly interesting example of
that battle: a dispute between Judges Posner and Easter
brook over what constituted a taxpayer's return in decid
ing whether a particular tax should be discharged by
bankruptcy.

While researching my last column, I came across Rev.
RuL 2005-59, 2005-37 IRB 505, Doc 2005-17431, 2005 TNT
162-9, which comments on an issue about what consti
tutes a return under section 6020(a) for married taxpayers
who have failed to file returns. Rev. RuL 2005-59 seems to
me an excellent illustration of misplaced formalism, both
in analysis and effect. Not only that, but it inexplicably
overrules the functionalist approach of Rev. RuL 74-203,
1974-1 C.B. 330, which the IRS and the courts have
consistently followed for over 30 years. So tllis column
and the next will linger once again in tl1at part of the tax
administration forest where grows the tangle of doctrines
over what constitutes a return. Part I starts by putting the
issue in its current statutory context. Part II puts the issue
into its historical tax administration context. Part ill
explains the functional approach of Rev. Rul. 74-203. Part
N looks at tl1e formalist foreshadowing of Rev. RuL
2005-59. My next column will fully examine the formalist
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position championed by Rev. RuL 2005-59 and suggest
why it should lose this small part of the never-ending
battle.

I. Current Statutory Context
The battle between Rev. Ruls. 2005-59 and 74-203 is

about whether a Form 870 signed by a married couple
who agree to be taxed under the joint filing status can "be
received as the return" of the taxpayers within the
meaning of section 6020(a). The issue involves the inter
play of sections 6011, 6013, and 6020.

Section 6011 requires all taxpayers who are liable for
any type of tax to report their financial transactions to the
IRS each year on "a return or statement according to the
forms and regulations prescribed" by the IRS. Section
6201(a) permits the IRS to use a filed return, whether
individual or joint, as the basis for an immediate assess
ment of tax. That pernlission "is rooted in the concept of
voluntary compliance which does not permit the Gov
ernment to arbitrarily assess tax without a proper list or
report.'" The return proVides that proper report and the
taxpayers' signatures on the return proVide the consent
necessary for the IRS to assess the tax immediately and
start collecting any unpaid amounts.

Section 6012 specifies who must file returns for tl1e
income tax. Although the rule is generally one return per
taxpayer, section 6013(a) aJlows two taxpayers who are
married to elect to file a joint return. Section 6013(d)(3)
provides that in that case, lithe tax shall be computed on
the aggregate income and the liability with respect to the
tax shall be joint and severaL" As I discussed in a prior
column, joint liability is not, either conceptuaJly or his
toricaJly, the "price" couples must pay for the joint return
election. It is better conceived of as a presumption of
economic unity between the electing taxpayers.2

Section 6013(b)(1) permits taxpayers to make tl1e sec
tion 6013 election for a prior year. If neither taxpayer has
filed a "return" for the prior year, there is no limit on
taking the retroactive election. But if a taxpayer has filed
a "retuln" for the prior year, section 6013(b)(2) limits the
election to the past three prior years and, as is relevant to
this column, denies that retroactive election entirely
uafter there has been mailed to either spouse, with
respect to such taxable year, a notice of deficiency" or
uafter either spouse has commenced a suit in any court
for the recovery of any part of. the tax for such taxable

'Millsap v. Commissioner, 71 T.C 926, 931 n.lO (1988), acq. in
result in part, 1991-2 CB. l.

2See Bryan Camp, "The Unhappy Marriage of Law and
Equity in Joint Return Liability," Tax Notes, Sept. 12, 2005, p.
1307.
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year." Similarly, Treas. reg. section 1.6013-1(a)(1) provides
that once married taxpayers have filed a joint IIretum,1f
they cannot then later separate their liabilities.

Taxpayers who fail to file required returns are called
nonfilers.' The IRS typically deals with rtonfilers by using
its powers under section 6020 to prepare returns for
them. If the IRS prepares a return for a nonfiler under its
authority in section 6020, one of two consequences oc
curs, depending on the nonfiler's degree of consent or
cooperation. First, section 6020(a) provides that if the
nonfiler "shall consent to disclose all information neces
sary for the preparation thereof," and if what the IRS
prepares is IIs~gned by such person," then it "shall be
received as the return of such perpon." Second, section
6020(b) provides that even if the taxpayer does not
provide the necessary information Qr consent, lithe Sec
retary shall make such return from his own knowledge
and from such information as he can obtain through
testimony or otherwise." Once subscribed by an autho
rized IRS employee, the return is "prima facie good and
sufficient for all legal purposes." The important point is
that in both section" 6020 situations, the "return" 
whatever that term means - is prepared by the IRS and
not the taxpayer. Taxpayers can, at any time during the
process, prepare and subntit returns, but by definition,
those will not be section 6020 returns because they will
not have been prepared by the IRS. Whether they even
qualify as "returns" for the usual purposes (triggering
the statute of lintitations and so on) will be governed by
Beard and its progeny."

The imporlant point is thatin both
section 6020 situations, the 'return' 
whatever that term means ~ Is
prepared by the IRS and not the
taxpayer.

A section 6020(a) return has significantly different
legal effects than a section 6020(b) return. The former is
treated as "the return of such person" for all purposes
while the latter is only "prima facie good" for all pur
poses. In practice, tl1at means that a section 6020(b) return
is sometimes considered to be a "return" and sometimes
it isn't. For today's column, I want to focus on two
instances in which a section 6020(b) return is not a
"return."

First, a section 6020(b) return is not a "return" within
tlle meaning of section 6201(a)(1), which allows the IRS to
immediately assess a tax shown on a "return."s So the IRS
must follow the deficiency procedures before assessing
the tax shown on a section 6020(b) return.

3Taxpayers who do not have to file returns at all are called
"poor."

"Beard v. Commissioner, 82 T.e. 766 (1984). I will discuss the
applicability of Beard to section 6020 muc:h more in my next
column.

'Taylor v. Commissioner, 36 B.T.A. 427 (1937).
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Second, a section 6020(b) return is not a "return"
within the meaning of section 6013(b), the provision that
limits the retroactive election of joint filing whenever the ~.
taxpayer or the taxpayer's spouse has filed a prior ~
"retum." So held the Tax Court in Millsap v. Commis-
sioner.6 That means that the restrictions on retroactive
elections contained in section 6013(b)(2) apply to taxpay-
ers who sign a section 6020(a) return (and thus receive no
notice of deficiency) but not to taxpayers who are sent a
notice of deficiency based on a section 6020(b) return
signed by the IRS. That makes sense because taxpayers
who consent to inunediate assessment will generally
have provided the IRS with the necessary information
that they wish to elect the joint filing status. Taxpayers
who are silent, either because they don't cooperate or
can't he found, receive a default status of "single" or
"married filing separately."7 The Tax Court in Millsap
thought they should be able to contest that default status
in a deficiency proceeding just as they would contest any
other item in a proposed deficiency.

II. Historical Context

A. The Section 6020 Process

The history of section 6020(a) and (b) starts with the
famous Revenue Act of 1862.8 During the Civil War, and
for long after, the IRS relied on physical inspections to
detect and respond to nonfilers. Congress had divided
the country into separate physical districts, authorized
the president to appoint an assessor for each, and autho-
rized each assessor to appoint assistants, who did all the .\.'.'.
actual work.9 Taxpayers had to subntit lists of taxable II
objects as well as returns of income. But they did not mail
them. There were no service centers. There were no
campuses. Instead, there were just lots of assistant asses-
sors who were supposed to visit each taxpayer person-
ally to obtaln the lists and verify the values. lO If the
t2lXpayer didn't have the list ready when the assistant
came by, section 8 of the Revenue Act of 1862 made it

691 I.e. 926 (1988). Presumably the Millsap holding also
apElies to Treas. reg. section 1.6013-1(a)(1).

7See IRM 5.18.1.9.13 (revised 01-01-2004) ("ASFR only uses
filing. statuses of single or married filing separately when
prer,aring a proposed Examination report").

It is .famous both for containing the first income tax and
setting up the basic structure of tax administration, much of
which continues to this day. See Revenue Act of 1862, section
39-119, 12 Stat. 432, 446. Congress made some significant
structural changes in the Revenue Act of 1864, 13 Stat. 223. See
generally Bryan T. Camp, "Tax Administration as Inquisitorial
Process and the Partial Paradigm Shift in the IRS Restructuring
and Reform Act of 1998:' 56 Fla. 1. Rev. 1, 37-51 (2004).

9Revenue Act of 1862, 12 Stat. 432, sections 2-4. See generally
Edwin RA. Seligman, The Income Tax 435-440 (2d ed. 1914)
(describing actual operation of the 1862 act).

lORevenue Act of 1862, section 6 (nit shall be the duty [of
taxpayers] to make a list or return to the assistant assessor" on
or before the first Monday in May of each year); section 7
(uassessors shall ... cause the assistant assessors to proceed I/l;;.
through every part of their respective districts, and inquire after ~
and concerning all persons being within the assessment districts
where they respectively reside").

TAX NOTES, April 17, 2006



...,---------------

• •

"the duty of the officer to make such list" with the
cooperation of the taxpayer. Once it was "distinctly read,
consented to, and signed" by the taxpayer, the list was to
"be received as the list of" the taxpayer. That is the origin
of section 6020(a)."

I
During the Civil War, and for long
after, the IRS relied on physical
inspections to detect and respond to
nonfilers.

The origin of section 6020(b) is similar. It started out as
section 11 of the Revenue Act of 1862. If the taxpayer was
either uncooperative or not home when the assistant
assessor physically appeared to collect the required list or
return, the assistant was supposed to leave a "written
note or memorandum" for the taxpayer.12 That gave the
taxpayer 10 days to cough up the return, after which the
assistant was to make up and sign the list or return
himself"according to the best information which he can
obtain."13

We've come a long way since the Civil War. Section
7601(a) still uses aimost the same language from 1862,
requiring that "the Secretary shall •.. cause officers or
employees of the Treasury Depariment to proceed, from
time to time, through each internal revenue district and
inquire after and concerning all persons therein. fig But
while the language has not changed much, the process of
tax administration has. The majority of nonfilers are now
detected through the automated information return pro'

llThus, the pedigree of section 6020(a) goes like this: Section
8 of the Revenue Act of 1862 eventually became codified as
section 3173 of the Revised Statutes (which were the fu!:jt
attempt to codify the U.S. statute law in 1874). It then turned
into section 93 in title 26 of the first U.s. code issued in 1925,
then transformed into section 1511 in title 26 of the 1934 U.S.
code, then section 3611 of title 26 in the 1940 U.S. code, which
adopted the codification scheme of the Internal Revenue Code
of 1939, and finally emerged as section 6020(a) in the Internal
Revenue Codes of 1954 and 1986.

12The Revenue Acts of 1862 and 1864 required the "note or
memorandum" to he eitherJeft at the taxpayer's house with a
person of suitable discretion or else deposited at the nearest post
office. See section 10 of the 1862 act and section 14 of the 1864
act.

13Revenue Act of 1862, section 11. The Revenue Act of 1864
describes a similar series of steps, only it also granted the
assistant assessors the power to issue summonses. 13 Stat.223,
sections 11-14. Section 11 was eventually codified as section 3176
of the Revised Statutes, 26 U.S.C. section 97 (1924 ed.), 26 U.s.c.
section 1512 (1934 ed.), 26 U.S.c. section 3612 (1940 ed. and the
1939 tax code), and finally section 6020(b) of the 1954 and 1986
tax codes. . .
l~e section 7601(a) language derives from section 7 of the

1862 Act and section 11 of the 1864 Act, which read "the
assessors shall ... cause the several assistant assessors to pro
ceed through every part of their respective districts, and inquire
after and concerning all persons being within the assessment
districts." More important than the language, though, is the
retention of the concept of field agents carrying on the work of
tax admiriistration.
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cessing (IRP) system and are processed in the IRS cam
puses through the automated substitute for return
(ASFR) program.IS The statutory language sounds quaint
and outdated because its underlying idea - that tax
administration is carried on by stalwart IRS employees in
the field - is in fact quaint and outdated,16 Like most
other 1RS operations, most of the detection of nonfilers is
now done in bulk by computer. Field agents don't go on
regular patrol looking for tax scofflaws. lnstead, IRS
computers now whir and buzz, analyzing third-party
information returns to detect potential noI)filers. And
while the tax code no longer requires the IRS to give
nonfilers notice of their default and an opportunity to
cure it, the IRS still adheres to tllat policy.17 Only now the
request usually comes through a missive generated,
signed, and mailed by machines. .

Like most other IRS operations, most
of the detection of nonfiters is now
done in bulk by computer. Field
agents don't go on regular patrol,
looking for tax scofflaws.

the automation of section 6020 processing can't be
overemphasized. Once the case is assigned to ASFR
processing, the first notice that goes out is a programmed
computer-generated 30-day letter package.18 The letter
tells the taxpayer that in 30 days the IRS will send a
notice of defiCiency for the amount specified in the letter.
lncluded with the letter are documents that tell the
taxpayer whatsources the IRS used to determine inco",e,
how the IRS intends to calculate the tax, what penalties
and interest the IRS intends to assess, and an uexamina
tion consent form," such as Form.870, which asks that the
taxpayer agree to an immediate assessment of the pro
posed tax liability and waive any recourse to the Tax
Court. The physical documents are printed at one of two
national print sites and mailed to the taxpayer. l9 As is
typical for computer-generated letters and documents,
no copy of the physical documents is made or kept, either
in hard or electronic copy. lnstead, the record of the
action is one or more series of transaction codes (TCs) put
into the computer account of the case. The lRS employee

15The processing rules for the ASFR are contained in IRM
5.18.1 (ASFR Processing Handbook), which is outlined in a
flowchart format available at: http://www.irs.gov/inn/partS/
36854074.html (last visited Mar. 13, 2006). When individual IRS
field employees work an SFR case, they follow the rules in IRM
4.12 (Nonfiled Returns) or 4.4 (AIMS Processing Handbook).

16See generally Bryan Camp, "The Evil That Men Do Lives
After Them ... " Tax Notes, July 26, 2004, p. 439; "The Failure of
Collection Due Process, Part I," Tax Notes, Aug. 3D, 2004, p. 969.

"Policy Statement P-S-133, IRM 1.2.1.5.19 (approved Nov.
24, 1980).

ISIRM 5.18.1.9.21 Gan. 1, 2004). The computer decides
whether to send out the 30...day letter package based on a
validation algorithm. IRM 5.18.1.9.1; 5:18.1.9.21; and 5.18.1.9.25.
A human will intervene if the computer cannot verify that the
case is ready for the 3D-day letter 'Package.

I9IRM S.18.1.9.23.
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can JJmanually reproduce" the documents by using cer
tain print codes to make the computer regenerate the
documents.20

The most important effect of the transformation from
personal to mechanized administration of the section
6020 process is compression. That "is, where once the
process of detecting nonftlers was separate from the
process of gathering the information to determine a
nonfiler's proper tax, now both processes occur at once
because it is the very third-party information about
income items (the W-2s, the 1099s) that alerts the IRS to
the potential nonfiler. The important tax administration
point is that the IRS now detects and responds to most
nonfilers by the computer processing of information
routinely received from third parties, and it uses that
information to calculate tax and prepare the 3D-day letter
package of documents.

B. Alternatives to the Section 6020 ProceSs

From the Civil War until 1924, the IRS had no alterna
tive to the substij:ute-for-return process now codified in
section 6020. That was its only way to deal with nonfilers.
Once it prepared the taxpayer's return, however, the IRS
could then immediately assess the tax liability so deter
mined, regardless of whether the taxpayer ever con
sented to it or not.21

The enactment of the deficiency procedures in 1924
effected a profound change in tax adnUnistration. While
the law had long allowed taxpayers who disagreed with
proposed tax increases a right to conferences with the
IRS, the 1924 act removed the commissioner's power to
make an assessment against.a _n0Il:c,~l1Sertting_ t~xp~y~r
until 'after an independent judicial body had reviewed 'a
taxpayer's protest.'" Thus the IRS could not immediately
assess a tax to which the taxpayer had not consented,
even if the amount was shown on the taxpayer-prepared
return.23

20lRM 5.18.1.9.22.
21Por example, the Income Tax Law of 1913 amended section

3176 of the Revised Statutes (a forerunner of section 6020(b)) to
provide that: '''When any person, corporation, company or
association refuses or neglects to render any return. or list
required by law, or renders a false or fraudulent return or list,
the collector or any deputy collector shall malce . .. such list or
return, according to the form prescribed, of the income, prop
erty, and objects liable to tax ... of such persoh, corporation,
company or association, and the Commissioner of Internal
Revenue shall assess all taxes not paid by stamps, including the
amount, if any, due for special tax, income or other tax." 38 Stat.
114, at 178 (emphasis added).

22Revenue Act of 1924, 43 Stat. 253. Administrative review
was given early on, by the Act of March 3, 1865, Ch. 78 section
1, 13 Stat. 483, which provided that if a taxpayer did not agr~e
with the assistant assessor's proposed increase in income tax,
the taxpayer could by right have a conference with the assessor
and with the commissioner.

23John Moil', 3 B.T.A. 21 (1925) ("in cases in which the
taxpayer shows an amount of tax upon his return but does not
admit that the amount of tax is due and collectible, it is the
amount which he admits to be due and not the amoWlt which
appears upon the face of his return. which is deemed the starting

(Footnote continued in next column.)
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The new rules were extended, in Taylor v. Commis
sioner, to forbid the immediate assessment of tax based on
returns prepared by the IRS for the taxpayer when the & i
taxpayer had not consented.24 In that case, the IRS had •
prepared what is now a section 6020(b) return and had
issued a notice of deficiency to test its theory that there
could be no JIdeficiencyJl since the proposed tax was
shown on the "return." The Board of Tax Appeals re-
jected that theory, holding that only "the amount admit-
ted to be due and not the amount shown on the return is
the starting point in computing a deficiency."2~ In other
words, the IRS could no longer Simply assess the amount
it put on a section 6020(b) return; instead, it had to follow
the deficiency procedure for returns it both prepared and
Signed.

One curious result of those new deficiency rules was
to increase the IRS options for dealing with nonfilers.
Unlike before 1924, the IRS didn't have to prepare the
taxpayer's return through the section 6020 process to
assess tax against nonftlers. Instead, it could choose to
send a bare notice of deficiency (the 90-day letter) for the
tax it determined to be due and let the deficiency
procedures follow their course.26

Given that choice, however, the IRS would prefer to
use the section 6020 process, for several reasons. First,
and most importantly, encouraging and helping taxpay-
ers prepare and file their own returns has long been
recognized as an important part of the IRS's service
mission.27 Even without taxpayer cooperation, however, a
preparing a section 6020(b) return better serves compli- Wi
ance purposes because, while section 6020(b) returns are
not "returns" for some purposes, they are for others,
notably the section 6651(a)(2) addition to tax for failure to

point in the computation of a deficiency"). ACCOl"d, Penn Mut.
Indem. Co. v, Commissioner, 277 F.2d 16 (3d Cir. 1960).

2436 B.T.A. 427 (1937).
25Id. at 429.
26See Treas. reg. section 301.6211-1(a); Hartman v. Commis

sioner, 65 T.C. 542, 545 (1975) (taxpayer's failure to file a return
and the IRS's decision not to prepare a substitute for the return
under section 6020 did not invalidate a notice of deficiency);
United States v. Harrison, 72-2 USTC para, 9573 (S.D.N.Y. 1972)
(Weinstein, [.) (section 6020 does not require the IRS to file a
return. for a nonfiler) (excellent discussion of legislative history).

27See, e.g., Report of Advisory Group to the Joint Committee
on Taxation,· Jan. 27, 1948, "For the tax that applies to over
50,000,000 people there is a limit to the ability of the written
word to insure proper compliance to the taxing statutes. Any
improvement in forms, instructions, and supplementary docu
ments, is thus of limited value. Closing this gap requires a vastly
expanded program of personal service to taxpayers. Byextend
ing the filing limit over a period of 6 months, and making
available the resources of technical persormel, the Bureau could
in a relatively short time raise irruneasurably the quality and
completeness of original income-tax returns.... A full-fledged
and vastly expanded program of taxpayer assistance in prepa-
ration of returns would drastically reduce audit requirements _
and in the long run be productive of substantially increased ~'
revenue." Reproduced in Income Tax Administration Sympositun
(Tax Institute Inc., New York, Dec. 15-17, 1948) at 182, n.8.
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pay the amount shown on the "return."28 No such
addition can be proposed if the IRS simply mails out a
90-day letter. Also, a section 6020(b) return will almost
always preclude the taxpayer from obtaining a discharge
of the taxes in bankruptcy.29 So if the IRS just sends a
notice of deficiency, the well-advised nonfiler will
promptly file returns to minimize penalties, ~et up a
potential bankruptcy discharge, and start the section 6501
limitations period running.3D

In recent years the IRS has run into problems with the
Tax Court in distinguishing between a section 6020(b)
return and a simple notice of deficiency. In several cases,
the court has decided that the IRS did not actually
prepare a section 6020(b) return.3l Part of the problem is

28Section 6651(g) provides that section 6020(b) returns are
"returns" for section 6651(a)(2) purposes but not for section
6651(a)(1) purposes. The Tax Court also implies that they are
"returns" in determining the applicability of the section
6654(e)(1) safe harbor provisions. See Hennard v, Commissioner,
T.e. Memo. 2005-275, Doc 2005-23997, 2005 TNT 228-10. In
contrast, the Tax Court has refused to treat section 6020(b)
returns as '~rehuns" for purposes of applying the section 6511
lookback provisions. Healer v. Commissioner, 115 T.C. 316, Do~
2000-26545,2000 TNT 200-38 (2000). Section 6020(b) retums tend
to be considered "returns" when it hurts the taxpayer but not if
doing so would help the taxpayer. That makes sense when you
view a section 6020(b) return as evidence of the taxpayer's
noncompliance with the section 6011 duty. To treat it the same as
voluntary returns would undermine compliance, which was
what happened before 1996 as to section 6651 penalties. Before
then, a section 6020(b) return was cle~l:11gd 1:1. ":remm" to stop the
section 6651(a)(1) failure to file penalty, but it was 110t deemed a
"return" suffIcient to calculate and impose the section 6651(a)(2)
failure to pay penalty. That perverse situation rewarded ob
streperous taxpayers and penalized cooperative ones. Congress
fixed the problem (at the urging of the IRS and Treasury) by
adding section 6651 (g). See the lucid and frank discussion of this
problem in the memo titled "Inequitable Treatment of the
Taxpayer" from the assistant chief counsel (field service) to the
director, Office of Penalty Administration, dated May 19, 1993,
1993 FSA LEXlS 134. Section 6651(g) flips the rule to properly
ali~ the consequences with the behavior.

9See In re Payl1e, 431 F.3d 1055, Doc 2005,25079, 2005 TNT
240-10 (7th Cir. 2005), and cases cited therein. That was the
subject of my last column. See Bryan Camp, "The Function of
Forms;' Tax Notes, Jan. 30, 2006, p. 531.

3°'Whether a nonfiler can actually file a valid "return" after
the IRS sends out a notice of deficiency is a tough, line-draWing
question that I don't try to answer here. See Mendes v. Commis
siol1er, 121 T.e. 308, Doc 2003-26296, 2003 TNT 239-9 (2003)
(Form 1040 reporting zero tax liability filed 48 months after
receiving a notice of deficiency and 22 months after Tax Court
petition held not to be a valid "return" within the meaning of the
section 6654(d) safe harbor provisions).

3lSee, e.g., Cabirac v. Commissioner, 120 T.e. 163, Doc 2003
10230, 2003 TNT 78-10 (2003) (denying the section 6651(a)(2)
addition to tax because the IRS has not prepared a section
6020(b) retum)i Spurlock v. Commissioner, T.C. Memo. 2003-124
(same), Doc 2003-18906, 2003 TNT 160-10. The IR5 difficulties in
that regard go back to at least Phillips v. Commissioner, 86 T.C. 433
(1986). It is against that background - and in response to the
Tax Court's recent rulings - that the IRS has issued new
regulations governing what constitutes a section 6020(b) return.
70 Fed. Reg. 41144 (July 18, 2005). And it appears that Rev. Rul.

(Footnote continued in next column.)
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terminology and part of the problem is process. The IRS
initiates both the section 6020 process and the notice of
deficiency process the same way: It opens what is called
a tax module on the computer system to process docu
ments and track the work done. Because of various
computer design decisions dating back to the 1950s, a tax
module requires the input of transaction code ("TC") TC
150 to open. TIle IRS employee who creates a tax module
needs a return to input the TC 150. If there is no
taxpayer-prepared Form 1040 to use (for income taxes),
the employee will use what is basically a fake 1040 to
support the TC 150.32 That fake form is called variously a
dummy return or a substitute for return (SFR)." It's just
a place holder. In the ASFR program, the tax module
often opens before the IRS pulls together enough infor
mation from third parties to come up with a proposed tax
liability." The Tax Court has held that neither a dummy
return nor an SFR can by itself serve as a section 6020(b)
return. Something more is needed. Only when the IRS
creates records that support an assessment and associates
those documents contemporaneously with the SFR will
the dummy return caterpillar transform into a beautiful
section 6020(a) or 6020(b) butterfly."

2005-59 is also part ofthat reaction to those recent cases. If so, as
I hope to show in my next column, the ruling may be an
overreaction. The reasoning of those cases is ent:irelyconsistent
with how, the IRS Office of Chief Counsel addressed the issue in
the early 1970s, but the IRS in those cases seemed to have lost
sight of the prior advice. See GCM 35487, 1973 GCM 109 (Sept.
21,1973).

32See IRM 5.18.1.3.9 (Jan. 1, 2004) available at http:/ /
www.irs.gov/irm/part5/ch18s01.htmI(last visited Feb. 19,
2006) (instructing on use of TC 150 as a placeholder); CCA
200142024,2001 IRS CCA LEXIS 148; 1997 FSA LEXlS 395 (field
service advisory memorandum from IT&A to North Texas
district counsel dated Mar. 28, 1997); GCM 34919, 1972 GCM
LEXIS 205 (noting that "under normal procedures, the Service
treats the 'Substitute for Return' as an input document to
reg:!ster the filing of a return on the master file").

"See, e.g., II1 re OISOI1, 261 B.R. 752 (Bankr. M.D. Fla. 2001)
(stating that a substitute .for return is "commonly referred to as
a dummy return").

34See the rules spelled out in IR1vI 5.18.1 ("Automated
Substitute for Return (ASFR) Program").

3SC! Phillips v. Commissioner, 86 T.e. 433 (1986) (neither a
dummy return nor a transcript showing that dummy returns
were used to open the tax module was sufficient, without
supporting documents, to constitute a section 6020(b) return, so
the taxpayer was not precluded from making a section 6013
election) with Millsap, supra note I, at 929. It is not clear that the
IRS has adequately explained to the Tax Court why timing
issues arise. Dummy returns may be used to open a tax module
- particularly in the ASFR process - before the supporting
documents are prepared, which appeared to concern the court
in Spul'lock ("the mere fact that respondent's files contain
information upon which a tax might be determined does not
transform his files into a section 6020(b) return.... We carmot
agree that this conglomeration of docwnents, which appears to
be respondent's administrative file, would satisfy the require
ments of section 6020(b) even if it were in evidence") and
Cabimc (the court refused to associate the revenue agent's report
dated May 31, 2000, which "contained sufficient information
from which to calculate petitioner's tax liability," with the

(Footnote continued on next page.)
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C. Lessons From History

As I suggested in my last column and once again
suggest in view of the above historical review of the
section 6020 process, the question of when laxpayers will
be deemed to have complied with their section 6011
reporting requirements arises along a continuum of co
operation. At one extreme are taxpayers who timely file
their returns. At another point are those who file delin
quent returns on their own or with IRS prompting. Still
further along the continuum are those who provide the
IRS with the information necessary for the IRS to prepqre
their retruns and who then sign their agreement with the
resulting lax liability. At yet another point are those who
do nothing to participate in the preparation of a return,
not even agreeing to one prepared by the IRS. At the final
extreme are those who affirmatively hamper tax admin
istration by filing frivolous returns or taking other ac
tions. Those points in the continuum all reflect various
degrees of cooperation with the reporting requirement.
At some point taxpayer cooperation is too little or comes
too late, and nonfilers remain nonfilers for a given .tax
year in perpetuity, just as fraudulent filers remain fraud
sters forever once the due date of the return has passed.36

Finding that point on the continuum, however, is the
tricky part. It is where the never-ending battle is joined.

For married nonfilers who find themselves in the
section 6020 process, the battle has been joined between
Rev. RuIs. 74-230 and 2005-59. The final section of this
column will review the functional approach of the former
ruling and examine how it has been used by both the IRS
and courts and why it makes sense in the compressed
contemporary section 6020 process.

III. A Functional Approach to Section 6020(a)

A review of Rev. RuI. 74-203 and the IRS guidance and
court cases that use its approach shows that the function
alists had, until 2005, dominated the field on the issue of
what suffices to constitute a section 6020(a) return. I call
their approach functional because they focus not ort the
mere forms being used, but on the context in which the
forms are used, with the important context being
whether it is the taxpayer or the IRS preparing the return.
While there are some formalities to the section 6020
process (for example, someone has to sign something),
the follOWing guidance documents and cases demon
strate flexibility in deciding whether what is signed
serves the function necessary to meet the statutory re
quirements of section 6020(a).

dummy return used to open the tax module on Feb. 23, 2000, so
as to satisfy the Millsap test). The Office of Chief Counsel has
long wamed the IRS about the problem. See GCM 34673, 1.971
GCM LEXlS 46 (Nov. 9, 1971) ("Accordingly, the Service must
set forth on a return prepared under section 6020Cb) the infor
mation upon which it relied in determining the taxpayer's tax
liability: The document the Service employs as a return should
be clearly designared a section 6020(b) return, and should
indicate those schedules or other information that are intended
to be a part of the return in order to complete the required
information ").

36Badaraeeov. United States, 464 U.S. 386 (1983).
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A. Rev. Rul. 74-203

Rev. Rul. 74-203 concerned married taxpayers who •
didn't file returns. When contacted by the IRS, they made
their books and records available, and the revenue agent
determined their income and deductions. Almost all the
income was attributable to the husband. The taxpayers
asked the agent to use the joint filer rare to compute the
tax. The agent sent the documents showing the work to
the taxpayers and also sent them a Form 870, "Waiver of
Restrictions on Assessment and Collection of Deficiency
in Tax and Acceptance of Overassessment." TJ;te taxpay-
ers signed the Form 870 and sent it back. The taxpayers
did not pay the liability and the IRS started collection.
The following year, the IRS sought to collect from the
wife's assets. She questioned whether she was jointly
liable, asserting that she had not filed a joint return when
she signed the Form 870. In Rev. RuI. 74-203, the IRS
decided she had.

In reaching its conclusion, the ruling relied on two
cases, United States v. Olgeil·son and Germantown Trust v.
Commissioner. Both cases take a functionalist view of the
issue.

In Olgeirson, the husband and wife had signed a Form
870 agreeing to a tax computed on the rate applicable to
joint filers. The income was the husband's.37 When the
IRS sought judicial foreclosure, the taxpayers argued that
the liens did not reach the wife's interest in the foreclosed
property because she had not elected to file a joint
"return./f The district court disagreed:

the advantage to [the] Olgeirsons lies with the -
execution and filing of a consent to the assessment ..,
(Form 870) as if a joint return had been filed, since
they are then benefited by reduced tax rates. Had
[the] Olgeirsons elected not to execute Form 870
jointly, then the Intemal Revenue Service wouId
have had no alternative but to make an assessment
against Robert H. Olgeirson only, computed upon
an individual basis at the higher tax rate. Under the
circumstances here present, it is clear that the
Defendants ..• intended to take advantage of the
reduced tax rates afforded those filing joint returns
by signing jointly the Form 870. A finding to the
contrary wouId be wholly unrealistic.

The Olgeirson opinion is not explicit on whether the
court believed the signed Form 870 Was technically a
section 6020(a) return or whetller it Simply thought the
taxpayer was estopped from later disclaiming joint and
several liability. Either way, however, the opinion takes a
functionalist view of the case. The signed Form 870
served the same function as a "return" under section
6013(d)(3): to trigger joint liability. That it was not an
actual Form 1040 did not bother the court because it was
"as if a joint return had been filed." 1hat language in the
court's opinion is consistent with the se.etian 6020 process
in which what is prepared is not the actual return but is
ll1stead "received as the return." "..

37284 F. Supp. 655 (D.ND. 1968).
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In Germantown TJ'ust, the taxpayer had filed its 1932
return on a Form 1041,38 the form for trusts to use. Three
years later the IRS decided that the taxpayer was really a
corporation in disguise and so prepared a Form 1120 for
the taxpayer and assessed income tax based on that
return. The relevant statute of limitations required the
IRS to assess a corporation's tax within Jltw"o years after
the return was filed" but imposed no limitations period
"in the case of ... a failure to file a return." The taxpayer
argued that the assessment came more than two years
after it had filed its "return." The IRS argued that the
taxpayer had not filed a "return" sufficient to trigger the
limitations period because it had used the wrong form,
which contained no calculation of tax. The Supreme
Court did not think the form was the issue. It declined to
be formalistic about the return requirement It instead
found dispositive that the taxpayer used the form it used
in good faith and the form "contained all the data from
which a tax could be computed and assessed although it
did not purport to state any amount due as tax.""

Rev. Rul. 74-203's functional analysis
disregarded the title and makeup of
the form signed by the taxpayer and
instead looked to see whether it could
function to meet the statutory
requirements of section 6020(a).

Rev. Rul. 74-203 read Germantown TJ'ust for the propo
sition that "even though a document is not in the form
prescribed for use as the appropriate ..return,.jtmay
constitute a return if it discloses the data from which the
tax can be computed, is executed by the taxpayer, and is
lodged with the Internal Revenue Service:' PUtting that
together with Olgeirson, the ruling concluded that "the
Form 870, although not containing the data from which
the tax is computed, is accompanied by certain schedules,
made available to the taxpayer, which contain the re
qUired data. Accordingly, the executed Form 870 with
accompanying schedules is a return under section 6020(a)
of the Code:' Rev. RuL 74-203's functional analysis
disregarded the title and makeup of the form signed by
the taxpayer and instead looked to determine whether it
could function to meet the statutory requirements of
section 6020(a).

B. IRS Guidance

Rev. Rul. 74-203 follows from earlier IRS guidance on
the issue of whether married nonfilers had filed a "re
turn" within tl,e meaning of section 6013(b) when sign
ing documents presented to them by tl,e Service. In turn,
it has been followed by later IRS guidance. Until recently,
the common thread in all of those guidance docwnents
was a function.al approach to the variety of questions
presented. That is, tl,e gUidance had disregarded the
particular form when the context did not demand tl,e use

38309 U.s. 304 (1940).
"ld. at 308.
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of a particular form or the need for the taxpayer's
signature to be under penalties of perjury.

In GCM 34919 (June 23, 1972), the IRS Office of Chief
Counsel concluded that a husband and wife who had
both signed Form 4549 (similar to Form 870) had thereby
filed a joint "return:'40 GCM 34919 took a functional
view, noting that the taxpayers "did not file a Form
1040.... The only Internal Revenue Service form they
executed was a Form 4549 ... which included a consent
to assessment and collection waiving their right to appeal
'Within the Service or to the Tax Court." The' authors of
GCM 34919 nonetheless indicated that Form 4549 could
function as a return because it was the result of the
section 6020 process. What was critical to the authors of
GCM 34919 was that in the section 6020 context, it was
the IRS that prepared the documents and not the tax
payer:

A Service-prepared return need not be on the fom1S
prescribed for use when a taxpayer prepares his
own return. A document prepared under Code §
6020(a) is a return so long as it is intended to
function as a return, discloses the data from which
the tax can be computed, and is executed by the
taxpayer.'!

Similarly, the authors of GCM 38627 (Feb. 9, 1981)
were again careful to draw tl,e distinction between the
rules applicable to returns prepared and submitted by
taxpayers and those applicable to returns prepared by the
IRS during the section 6020 process.42 That GCM dis
avowed as "overly broad" Rev. Rul. 74-203's reading of
Germantown TJ'ust when applied to taxpayers because
taxpayers really did need to use the forms required by the
IRS for the agency to do its job. But GCM 38627 con
cluded that the ruling's reading of Gennantown TJ'ust was
correct for returns prepared by the IRS:

Thus we would draw a distinction between returns
prepared by the taxpayer and those prepared by the
Service. The basis for this distinction is explained in
GCM 34673 and relied upon in GCM 34919.
Though GCM 34673 concerns returns prepared and
executed pursuant to section 6020(b), rather than
section 6020(a), the following analysis of that
memorandum applies equally to returns prepared
under the latter section. [The GCM then quotes
extensively from the cited GCM.]43

·°1972 GeM LEXIS 205. The GCM supporting Rev. RuL
74-203 essentially relied on this one. See GCM 35487, 1973 GCM
109 ISept. 21, 1973).

4 1972 GCM LEXIS at '4. The GCM cited to Getmantown Trust
for that proposition as well as a prior GeM. Interestingly
enough, that prior GeM was spot-on with the Tax Court's
holding in Cabirac and Spurlock about what was needed before
the IRS could be said to have prepared a section 6020(b) return.
GCM 34673, 1971 GCM LEXIS 46 (Nov. 9, 1971).

421981 GCM LEXIS 107.
431981 GCM LEXIS 107 at '10-11. That GCM concluded that

a taxpayer who had filed an excise tax return but had not
reported on it tax for diesel fuel did not file a "return" for the
diesel fuel. However, the GeM then concluded that the taxpayer

(Footnote continued on next page.)
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Forms 870 or 4549.46 The CCA concluded, with little
analysis, that the source of the information used to
prepare the return was not critical to the conclusions of •
either Rev. Rul. 74-203 or Olgeirson but rather what was
critical was the timeliness of the taxpayer's consent.47

C. Case Law
The courts that have addressed the issue of whether a

signed Form 870 can constitute a section 6020(a) return
have uniformly concluded that it can. I have already
considered Olgeirson, which is concededly ambiguous in
its rationale. But the many other cases that consider that
issue have developed a strong functional rationale based
on the plain language of the statute: If the taxpayer
provides the necessary cooperation and consent during
the section 6020 process, the courts will find that what the
IRS has prepared and the taxpayer has signed off on is a
section 6020(a) return.

Most of the courts that address this issue do so in the
bankruptcy context I discussed in my last column. Recall
that debtors receive a discharge from personal liability
for old tax liabilities, generally those more than three
years old as of the petition date. But section 523(a)(1)
denies a discharge, even for old taxes, if the debtor had
not filed a Hretum" for those taxes. Bankruptcy courts
generally agree that what serves to be a return for
purposes of triggering the assessment llmitations period
in section 6501 also serves the purpose of being a return
for discharge purposes. Even before the new bankruptcy
reform legislation reqttiIed it, they took the position that
the term "return" in the Bankruptcy Code had the same •
meaning as in the tax code.

Courts that consider the issue in the bankruptcy
context have disagreed over various issues regarding the
section 523(a)(1) discl1arge issues. But bankruptcy courts,
district COl\Its, and circuit courts of appeals have all
agreed with the functional approacI1 used by Rev. Rul.
74-203 to decide that a Form 870 (or similar form) signed
by the taxpayer is a section 6020(a) return and is therefore
Hreceived as the return" of the taxpayer.48

4620011RS CCA LEXlS 9.
47VVhile I still agree with that CCA's conclusion (I wrote it),

I cannot commend it as a model of clarity or even accuracy. In
it I repeatedly get the terminology vvrong and it really needed
more explanation for its conclusion. I hope to give that expla
nation in the next column's analysis of Rev. Rul. 2005-59.

"In re Wright, 244 B.R. 451, Doc 2000-3500, 2000 TNT 25-19
(Bankr. N.D. Cal. 2000) (no section 6020(a) return when taxpayer
cooperated with preparation but never signed a waiver form)j
In re Mathis, 249 B.R. 324, Doc 2001-3638, 2001 TNT 26-11 (S.D.
Fla. 2000); In re Berard, 181 B.R. 653, Doc 95-5710, 95 TNT 111-28
(Bankr. M.D. Fla. 1995) (signed Form 4549 constituted a section
6020(a) return); In re Gless, 181 B.R. 414 (Bankr. D. Neb. 1993)
(denying summary judgment to the IRS because of genuine
dispute over "whether debtor cooperated with IRS and whether
he signed a document from which his taxes were determined./f)j
In re Lowrie, 162 B.R. 864, Doc 94-1800, 94 TNT 30-12 (Bankr. D.
Nev. 1994) (signed Form 1902-B constituted section 6020(a)
r
v
etum

19
)9;lI)n (re LondbRanlc ERquluity COI0'P30ratiohn, 11
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30
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B·R.
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28, 3

d
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(E·rD .""

a. Citing ev. . 74-2 to 0 at e e to s ~
bankruptcy trustee's act of signing a Form 870 "constitutes
filing tax returns for the years to which the Form applies"), rev'd

(Footnote continued on next page.)
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Addressing whether a section 6020(a) return reqttiIed
a perjury clause (sometimes loosely referred to as a jurat),
a later field service advisory dated August 6, 1992, from
the assistant chief counsel (field service) to the assistant
commissioner (examination), concluded it did not.44

There, the IRS had input a dummy return "to facilitate
processing of the case" and the taxpayer later signed a
Form 870 or 4549 agreeing to the proposed liabilities. The
question was whether the IRS had prepared a section
6020(a) return or a section 6020(b) return. The FSA
analyzed both Rev. Rul. 73-204 and the Phillips case and
let the context, not the form, lead it to this conclusion:

if the Service prepares a dummy return to facilitate
processing of the case, and the taxpayer later agrees
to an assessment, signing a waiver on Form 870 that
contaiJ1s enough information for the Service to
compute the tax, the dummy return is not a return
but the waiver form with the attached tax compu
tation is a return under section 6020(a). We do not
believe that such a document needs a Jljurat" in
order for the Service to be able to assess the tax
shown on it, although the absence of a jurat might
hamper a criminal prosecution.
In an FSA dated May 19, 1993, from the assistant chief

counsel (field service) to the director, Office of Penalty
Administration, the Office of Chief Counsel agreed with
an IRS concern that taxpayers for whom the IRS prepared
section 6020(a) returns (because they cooperated, as in
signing a Form 870) were getting hit with the section
6551(a)(2) additions to tax for failure to pay taxes shown
on the return, while taxpayers for whom the IRS pre
pared section 6020(b) returns (because they did not
cooperate) were escaping those additions··to·taxft5. That
was, of course, before Congress fixed the problem in
section 6551(g) in 1996. Prophetically - given the Tax
Court's later decisions in Cabirac and Spurlock - the FSA
noted that the Office of Chief Counsel had proposed
language to change the rule for all cases in which the
taxpayer failed to file a return: "It would save the Service
from having to argue whether the document it prepares
is a 'return' under section 6020(b) in situations where the
Service must mail a notice of deficiency anyway."

Other IRS guidance documents have relied on Rev.
Rul. 74-203 with little explanation. For example, LTR
9022002 (Feb. 20, 1990) concluded that when a nonfiler
had signed a Form 870 with accompanying scl1edules, the
nonfiler had executed a section 6020(a) return and so
triggered the statute of limitations on assessment in
section 6501(a). The IRS waited more than three years
after the taxpayer returned the signed Form 870 to assess
the tax. The LTR ruled the assessment was invalid.
Similarly, Chief Counsel Advice 200113026 (Feb. 7, 2001),
Doc 2001-9196, 2001 TNT 63-36, considered the scenario
in which a nonfiler did not provide the information
necessary to compute the taxes due but did sign the

had filed a section 6020(a) return when he signed a report of the
examination changes and a consent to assessment and collection
of the diesel fuel tax.

44FSA CC:TL-N-8373-92, 1992 FSA 198.
451993 FSA LEXlS 134.
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For example, the court in Lowrie held that when the
taxpayer/debtor had "met with the IRS and was pre
sented with a dummy 1040 return and schedules show
ing royalty income for those years and a resulting tax
liability" and then "signed the 1902-B forms thereby
admitting the existence of the income and the resulting
tax liability," the form she signed became her return.49

The key for the court was that in the section 6020 process,
it was the IRS that prepared the information and "the
debtor has essentially consented to the assessment. In
such a situation, the documents signed by the debtor and
provided to the IRS are properly treated as flied retums."

111e courts have concluded that the schedules do not
have to be physically attached to the forms signed by the
taxpayer. For example, in In re Campella, the revenue
agent had prepared schedules and discussed them with
the taxpayer but had not attached them to the Form 870
sent to the taxpayer.50 Despite the Form 870 not being
actually attached to the schedules, the court held that the
signed Form 870 constituted a section 6020(a) retum.
Particularly in1portant to the court's decision was the
function that the form served in context of the section
6020 process and that it was the IRS that had prepared the
retum. After noting section 6020(a)'s disclosure require
ment was only that the taxpayer provide the "informa
tion necessary" for the preparation of the retum, and
citing to Rev. Rul. 74-203, the court reasoned:

T11is Court is satisfied that the fact the Form 870
was not accompanied by schedules is of no conse
quence in this instance because the Government
already possessed sufficient information to deter
mine the tax liability of the Debtor. In fact, the
record is clear that Revenue Agent Blanco prepared
a summary of the taxes due and owing ... and the
Debtor agreed and confirmed that those ... were
correct.

The courts have not ignored the fact that the Form 870
is not signed under penalties of perjury. But they have
followed Rev. Rul. 74-203's functional approach to hold
that the absence of a perjury declaration is not fatal in the
context of the section 6020 process when the IRS prepares
the return. The court in In re Wright explained:

Although none of the forms specified in the Rev
enue Ruling [74-203J require the taxpayer to sign

on other grounds, 973 F.2d 265 (4th Cir. 1992) (the circuit court
disagreed with the district court that the IRS had the burden to
disprove a debtor's claimed bad-debt deduction from income; it
had only to show the debtor had taxable income and it was up
to the debtor to prove entitlement to the claimed deduction. /lIn
this case, the IRS sustained its burden of proving that' the
taxpayer realized taxable income ... by conducting an aupit
and filing, with the consent of the taxpayer, a Form 870 which
operates as a tax return for those years."). Courts have divided
over whether a signed stipulated judgment constitutes a section
6020(a) return. Cf United States v. Ashe, 228 B.R. 457 (C.D. Cal.
1998) (stipulated judgment was a section 6020(a) return), with In
re Guslme, 126 B.R. 202 (Bankr. E.D. Pa. 1991) (stipulated
jUd~ent not a section 6020(a) return).

162 B.R. 864 (Bankr. D. Nev. 1994).
5084 B.R. 779 (Bankr. M.D. Fla. 1988).
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under penalty of perjury, they are all executed
under circumstances where the IRS has computed
the taxpayer's tax liability. By signing the form, the
taxpayer consents to the amounts so computed and
permits the taxes to be in1mediately assessed with
out requiring the IRS to follow the notice of defi
ciency process. In this in1portant respect [consent],
the effect of the taxpayer's signing these forms is
the same as the effect of ... flling a tax retum.

In re Wright also illustrates the formal limits on the
functionalist approach: No matter what happens, the
taxpayer has to sign something for there to be a section
6020(a) return!51 In Wright, the taxpayer had prepared
returns but had not signed or filed them. The IRS revenue
agent assigned to the case used the unsigned returns as
the prin1ary basis for her revenue agent report recom
mending a tax liability. The taxpayer and revenue agent
agreed on most of the items but came to an hnpasse on
some of them, and the taxpayer would not sign the
walver. So the IRS prepared a section 6020(b) retum and
sent the taxpayer a notice of deficiency. The taxpayer
petitioned the Tax Court and eventually signed a stipu
lated judgment. Then the taxpayer flied for bankruptcy
and sought to be discharged from the tax liability, which
was more than three years old. The IRS objected to the
discharge because, it c1ain1ed, the taxpayer had not filed
returns. The taxpayer argued that the IRS had prepared a
section 6020(a) return, because he had cooperated with
the preparation. The bankruptcy court disagreed, hold
ing that there could be no section 6020(a) rerum without
a signature on some form of waiver docwnent.52

IV. The Emergence of Formalism
None of the above IRS guidance or the court opinions

attempted to apply the formalities required of taxpayer
prepared retums to returns prepared by the IRS in the
section 6020 process. Instead, they evaluated the docu
ments prepared by the IRS in light of the function they
served in the section 6020 process. That began to cl1ange
with a CCA dated December 16, 2002, from "Chief,
Branch 1, Administrative Provisions [sic] and Judicial
Practice," to an associate area counsel in the Small
BUSiness/Self-Employed Division.53 In that CCA one sees
the seeds of a formalism that later emerges in Rev. Rul.
2005-59.

The CCA responded to a situation in which the IRS
sent a nonfller a notice of deficiency in 1995 and then
assessed the tax when the nonfiler failed to petition the
Tax Court. For some reason unexplained in the CCA, the
IRS in 2002 sent the nonfiler a Form 5564 (a waiver form
sin1ilar to Form 870) and Letter 2566SC/GC for the same

51244 B.R. 451 (Bankr. N.D. Cal. 2000).
52Accord, In re Bergstrom, 949 F.2d 341 (10th Cir. 1991) (there

is no section 6020(a) return when the taxpayer did not sign a
waiver form). The Wright court expressed its view that the
stipulated judgment c'ould be the taxpayer's return. At that
point, however, courts diverge on whether the taxpayer's co
operation comes tqo late in the process. See In re Gus/me, supra
note 48.

532002 IRS CCA LEXIS 145.
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tax period. The taxpayer signed the Form 5564, and the
service center processed it as a return but wanted to
know if it had done the right thing.

The CCA concluded that it had not; the signed Form
5564 could not be a section 6020(a) return. One could
easily reach that conclusion under a .functionalist analy
sis: The Form 5564 came way too late to serve any
function as a return and could certainly not serve the
critical function of complying with the taxpayer's section
6011 duty. But the CCA chose instead to base its conclu
sion on the grounds that the formalities of a return had
not been observed. Importantly, the CCA assum~d that
the requirements applicable to taxpayer-prepared re
turns, spelled out in Beard, applied to the situation.
Specifically, the CCA concluded that Form5564 could not
be a return because it did not contain a perjury clause.

While the CCA noted that the return most likely also
failed the "honest and reasonable attempt to comply with
the law" requirement of Beard (which is the functional
prong), it declined to rest on that point because "the
determination of whether a particular document consti
tutes an honest and reasonable attempt to comply with
the tax laws, however, is made on a case by case basis.
Consequently, a taxpayer may able [sic] to meet this
prong ... if he Can show that the document in question
was submitted with the subjective intent to comply with
his tax obligations."54

54fhe CCA cites no authority for the proposition that the
"honest and reasonable attempt" prong of Beard is a subjective
test and not an objective test.
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The CCA distinguished Rev. Rul. 74-203 on the
grounds that the ruling was "limited to circumstances
where the taxpayer cooperates by consenting to disclose .:
information necessary for the preparation of the 6020(a)
return, and signs the waiver prior to the issuance of the
notice of deficiency." While that is a perfectly reasonable
functional distinction, it ignores the jurat issue, a formal-
ity that would seem to affect both situations equally. The
CCA thus created a tension between its formalist insis-
tence on a perjury clause and Rev. Rul. 74-203's func-
tional omission of that urequirement." The tension would
soon be resolved by Rev. Rul. 2005-59, which will be tlle
subject of my next colunm.

V. Conclusion
For over 30 years, the IRS and courts have taken a

functional approach to deciding what constitutes a return
for purposes of section 6020(a). They have focused on the
context of the process to find that when taxpayers who
prOVide the information necessary for the IRS to prepare
their returns consent to sign whatever form the IRS gives
them to sign, that form constitutes a section 6020(a)
return and will be treated as the taxpayer's return for all
purposes. Recently, however, the forces of formalism
have triumphed within the Office of Chief Counsel on fue
issue of what constitutes a section 6020(a) return, as
evidenced by Rev. Rul. 2005-59. In my next colunm, I will
explain and critique Rev. Rul. 2005-59 and, as. is my habit,
suggest an alternative way to think about the entire
section 6020 process (and not a new idea) that should
perhaps bring a truce between the formalists and func
tionalists, at least regarding this small comer of the .)
never-ending battle.
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