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I. INTRODUCTION

Unless you have been hiding in a cave for the last several years, you have
had some exposure to the Texas insanity defense and its application. The
public seems to pay little attention to criminal justice issues involving people
with mental illness until some person with mental illness is charged with
committing a notorious crime. I Without doubt, the three Texas cases in recent
years involving Andrea Yates, Deanna Laney, and Dena Schlosser are prime

* Associate Dean for Academic Affairs and Charles ''Tex'' Thornton Professor of Law, Texas Tech
University School of Law; B.S., summa cum laude, Angelo State University, 1979; J.D., with high honors,
The University of Texas School of Law, 1982. Dean Shannon is the Board Chair for the Lubbock Regional
Mental Health & Mental Retardation Center, serves on the Texas Governor's Committee on People with
Disabilities, and is a past chair of the State Bar of Texas Committee on People with Disabilities. This Essay
represents the opinions of the author, however, and does not necessarily reflect the views of these other
organizations. Shannon is also the coauthor of a book on Texas criminal procedure as it relates to people
diagnosed with mental illness. See BRIAN D. SHANNON & DANIEL H. BENSON, TEXAS CRIMINAL
PROCEDURE AND THE OFFENDER WITH MENTAL ILLNESS: AN ANALYSIS AND GUIDE (NAMI-Texas 3d ed.
2005). This Essay is an expansion of that publication's chapter on the Texas insanity defense, for which
Horn Professor Daniel Benson was a major contributor. See id. at 145-203. This Essay also builds upon
a prior conference speech and paper, Address by Brian D. Shannon, Address at the Texas Association of
Psychiatric Physicians Conference on the Affirmative Defense of Insanity in Texas: Expanding the Current
Texas Insanity Defense to Include a Volitional Standard: Going Back to the Future (Feb. 7, 2003, Austin,
Texas) (copy on file with the Texas Tech Law Review). Dean Shannon would like to thank his colleague
and long-time coauthor, Horn Professor Daniel Benson, for his collaboration over many years.

\. See generally Michelle R. Prejean, Comment, Texas Law Made this Mad Woman Sane, 42
Hous. L. REv. 1487, 1488 (2006) (describing the Deanna Laney case); Jennifer Emily & Kim Horner, Series
of Failures Doomed Baby; It Was no Secret that Dena Schlosser Suffered from Postpartum Psychosis, So
Why Wasn't Maggie Saved?, DALLAS MORNING NEWS, Mar. 19,2006, at IA, available at http://www.dallas
news .com/sharedcontent/dws/news/localnews/stories/031906dnccoschlossermental. 2ad08aO. html
(describing the Dena Schlosser case); Dale Lezon & Peggy O'Hair, Yates Felt Children Headedfor Hell
/ Psychiatrist Says Mentally III Mom Drowned Her Kids in an Act ofLave, Hous. CHRON., July 20, 2006,
at B3, available at 2006 WLNR 12527362 (describing the Andrea Yates case).

67



HeinOnline -- 39 Tex. Tech L. Rev. 68 2006-2007

68 TEXAS TECH LAW REVIEW [Vol. 39:67

examples.2 Indeed, roughly two decades after John Hinckley's insanity
acquittal following his attempt to assassinate former President Ronald Reagan,
these high profile cases should cause us to reexamine the proper formulation
and moral underpinnings of the insanity defense as provided under Texas law.
As is described below, Texas applies an extremely narrow test for legal
insanity.3 What is the impact of maintaining such an approach? Yates, who
had a long family history of serious mental illness, had twice previously
attempted suicide and professionals treated her intermittently for her long term
mental illness.4 During her first trial in 2002, one psychiatrist identified her
as "grossly psychotic" and another as one of the most ill individuals that she
had ever treated.5 Through the symptoms and manifestations of her psychosis,
Yates apparently felt compelled to kill her children to "save" them from some
delusional belief of overwhelming evil.6 At the conclusion of the first trial, the
jury rejected Yates's insanity plea.? The court of appeals reversed that
conviction, however, because the state's expert witness, Dr. Park Dietz,
provided false testimony that Yates's actions in killing her children were
"remarkably similar" to the plot of a Law & Order television episode, when
"there was no 'Law & Order' television show with such a plot."s

In July 2006, a new jury in the retrial of Yates returned a verdict of not
guilty by reason of insanity.9 Unlike the first jury, which had been "death
qualified" in the initial 2002 capital murder trial, the new jury no longer had
the death penalty as an option in the retrial. 1O "Because the first jury had
sentenced her to life, prosecutors could not ask for death in the second trial." I I

Accordingly, defense lawyers viewed the second jury as perhaps less
conservative. 12

2. See supra note I and accompanying text. In June 200 I. Yates drowned her five children in a
bathtub. Lezon & O'Hair, supra note I, at B3. One of the experts who testified at both the initial and second
trial of Yates, Dr. Phillip Resnick of Case Western Reserve University, asserted that "Yates believed she
could save the children's souls if she killed them" and that "she believed drowning the children was the right
thing to do, even though it was illegal." Id. In 2003 Laney "stoned her three young sons after a deific
delusion, killing two and maiming the third." Prejean, supra note I, at 1488. In 2004 Schlosser killed her
ten month old baby, Maggie; after several months of"religious delusions and hallucinations, ... she grabbed
the largest knife in the kitchen and severed Maggie's arms at the shoulders." Emily & Homer, supra note
I, at IA.

3. See discussion infra Part m.
4. See Yates v. State, 171 S.W.3d 215, 216-18 (Tex. App.-Houston [1st Dist.j2005, pet. refd)

(providing a detailed description of Yates's psychiatric history and long battle with serious mental illness).
5. Charles Krautharnmer, Editorial, Not Guilty, Insane, WASH. POST, Mar. 15, 2002, at A23,

available at http://www.washingtonpost.comlac2lwp-dynlA29958-2002Mar14.
6. Id.
7. See Yates, 171 S.W.3d at 216.
8. Id. at 221-22.
9. Laura Parker & Martin Kasindorf, Yates Retrial May Signal Opinion Shift, USA TODAY, July

27,2006,at3A.
10. Mike Tolson, Playing Field Leveledfor Defense, Hous. CHRON., July 29, 2006, at BI.
II. Id.
12. See id. ("As a general rule death-qualified juries are considered more conservative and
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In April 2004, after the fIrst Yates trial but before the second trial, a Tyler
jury found Deanna Laney not guilty by reason of insanity of bludgeoning her
three sons with rocks in May 2003, killing two of the boys and causing
profound brain damage to the youngest. 13 Then in February 2006, a jury
deadlocked 10-2 on the issue of insanity after the fIrst trial of Dena Schlosser,
who cut off the arms of her ten-month-old daughter while suffering from
psychotic religious ideations. 14 A second trial, before the judge and lasting
approximately fIve minutes, ended in a verdict of not guilty by reason of
insanity.15 All three of these women suffered from serious mental illnesses. 16
Both Yates and Laney were "devout home-schooling mom[s]" with substantial
delusions about God and religion. I? Similarly, Schlosser "experienced
religious delusions and hallucinations."18 Of course, as will be discussed
below, the legal test for insanity in Texas is different from and much narrower
than a medical diagnosis of a serious mental illness coupled with conduct
stemming from delusional beliefs. 19

Given that all three of these cases eventually ended in fIndings of not
guilty by reason of insanity, is there really any need to consider changes to the
Texas insanity defense? Perhaps it is indeed working as intended. But
consider some of the underlying circumstances in these three cases. In the
Yates case, the verdict of not guilty by reason of insanity was not returned until
after two trials and more than fIve years following the underlying tragic
deaths.2o In the Laney case, all fIve of the medical experts--even the State's
witnesses-agreed that Laney met the Texas test for legal insanity.21 And in
between the fIrst and second trials of Schlosser, doctors discovered an
inoperable brain tumor in addition to her mental illness diagnosis.22

These tragic cases, involving defendants with severe psychoses, illustrate
that the Texas insanity defense bears no relationship to modem understandings
of serious mental illness. Contrary to popular myth, the defense is rarely

prosecution-orienIed.").
13. Lee Hancock, Driven by a Voice, DALLAS MORNING NEWS, Apr. 18,2004, at IH (reporting that

Laney claimed to have "beaten her three boys with stones on orders from God").
14. Jennifer Emily, Plano Mom's Trial is Ended; Mistrial Declared After I Juror Says He Won't

Change Mind on Guilt, DALLAS MORNING NEWS, Feb. 26, 2006, at lAo
15. Jennifer Emily, Schlosser Case Ends with Insanity Ruling, DALLAS MORNING NEWS, Apr. 8,

2006, at lAo
16. See supra notes 1-2 and accompanying text.
17. See Hancock, supra note 13, at IH.
18. Emily & Horner, supra note I, at IA. The family pastor, a "self-appointed prophet," also

"preached that mental illness was caused by demons." ld.
19. See discussion infra Part n.
20. See Tolson, supra note 10, at BI.
21. See Hancock, supra note 13, at 1H (describing the method defense, prosecution, and court

appointed experts used to evaluate Laney; the "psychiatric findings were unanimous"). By way of contrast,
experts' testimony conflicted in both of Yates's trials. See Tolson, supra note 10, at B1.

22. See Emily, supra note 15, at IA.
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invoked and seldom successful.23 Notwithstanding the ultimate results in these
three cases, the Texas test for insanity is so narrow that it is virtually
meaningless.24 This Essay sets forth a brief history of the Texas insanity
defense, discusses some legislative fine-tuning accomplished in 2005, and
proposes and analyzes several alternative options that would, if enacted,
modernize the Texas insanity defense so that it could better comport with
modem medical science and become a useful tool in the Texas criminal justice
system.25 In addition, a more modem or appropriate test for insanity would
provide meaningful guidance to prosecutors in ascertaining whether to pursue
a prosecution in a particular case or, instead, be more amenable to agreeing to
an insanity finding.

n. A BRIEF HISTORY OF THE TEXAS INSANITY DEFENSE

The Texas insanity defense for adult offenders is set forth in section 8.01
of the Texas Penal Code.26 Section 8.01 provides the following:

Insanity. (a) It is an affirmative defense to prosecution that, at the time of the
conduct charged, the actor, as a result of severe mental disease or defect, did
not know that his conduct was wrong.
(b) The term "mental disease or defect" does not include an abnormality
manifested only by repeated criminal or otherwise antisocial conduct,27

The Texas insanity defense is a slight variation on the old M'Naghten
test, first promulgated in England in 1843.28 Because the M'Naghten test and
its variations have been discussed at length elsewhere, this Essay will not
revisit that ground.29 Knowledge of the history of the M'Naghten test,
however, is necessary to appreciate its limited scope and to better understand

23. Ray Farabee & James L. Spearly, The New Insanity Law in Texas: Reliable Testimony and
Judicial Review ofRelease, 24 S. TEx. L. REv. 671, 672 n.8 (1983).

24. See discussion infra Part II.
25. See discussion infra Parts II-IV.
26. TEx. PEN. CODE ANN. § 8.01 (Vernon 2003).
27. /d.
28. See M'Naghten's Case, (1843) 10 Clark & Finnelly 200,8 Eng. Rep. 718 (H.L.).
29. See generally GEORGEJ. ALExANDER & ALANW. SCHEFLIN,LAW AND MENTALDISORDER 744

46 (1998); SAMUELJ. BRAKEL & ALExANDER D. BROOKS, LAw AND PSYCHIATRY IN THE CRIMiNAL JUSTICE
SYSTEM 18-44 (2001); MICHAELL. PERLIN, THE JURISPRUDENCE OF THE INSANITY DEFENSE 78-84 (1994);
RITA J. SIMON & DAVID E. AARONSON, THE INSANITY DEFENSE: A CRITICAL ASSESSMENT OF LAw AND
POLICY IN THE POST-HINCKLEY ERA 12-14 (1988) (discussing M'Naghten). In addition, the Supreme Court
recently discussed M'Naghten in the context of upholding Arizona's narrow insanity defense test. Clark
v. Arizona, 126 S. Ct. 2709, 2718-24 (2006). See also Jennifer S. Bard, Re-arranging Deck Chairs on the
Titanic: Why the Incarceration of Individuals with Serious Mentall/lness Violates Public Health, Ethical,
and Constitutional Principles and Therefore Cannot Be Made Right by Piecemeal Changes to the Insanity
Defense,S Hous. J. HEALTHL. &POL'y 1,7-8 n.19 (2005) (providing an extensive list of articles discussing
the Yates case).
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why the present Texas insanity defense set forth in section 8.01 of the Penal
Code is inadequate and should be changed.

The name of the test comes, of course, from M'Naghten's Case, in which
the British government prosecuted a defendant named Daniel M'Naghten for
the murder of Edward Drummond, the private secretary of Sir Robert Peel, the
Prime Minister of England.30 M'Naghten apparently intended to kill Peel but
instead mistakenly shot Drummond.3l At trial, the "thrust of the medical
testimony was that M'Naghten was suffering from what would today be
described as delusions of persecution symptomatic of paranoid schizo
phrenia."32 The jury acquitted M'Naghten on grounds of insanity, and the
acquittal caused widespread public outrage.33 Queen Victoria was also
concerned, particularly given that she had been the target of previous
assassination attempts.34 Accordingly, "she summoned the House of Lords to
'take the opinion of the Judges on the law governing such cases. ",35

Responding to the Queen's summons, the House of Lords conducted a
general inquiry into the matter of the insanity defense and asked the judges of
the Queen's Bench a series ofquestions regarding the standards that should be
employed.36 In responding to the questions, the English judges in effect
reversed the approach that the court had employed in M'Naghten's trial for
ensuing cases.37

[C]ombined answers to two of those questions have come to be known as the
M'Naghten rules [or test]: ... 'at the time of the committing of the act, the
party accused was labouring under such a defect of reason, from disease of
the mind, as not to know the nature and quality of the act he was doing; or if
he did know it, that he did not know he was doing what was wrong.'''38

The M'Naghten test is often referred to as the right-wrong test because of its
exclusive focus on whether an accused individual knows the difference
between right and wrong at the time of the alleged offense.39 American
jurisdictions, including Texas, picked up the M'Naghten test from English law;

30. See M'Naghten's Case, 8 Eng. Rep. at 719; see also United States v. Freeman, 357 F.2d 606,
617 (2d Cir. 1966) (providing additional history of M'Naghten).

31. Freeman, 357 F.2d at 617-18.
32. RICHARD J. BONNIE ET AL., A CASE STUDY IN THE INSANITY DEFENSE: THE TRIAL OF JOHN W.

HINCKLEY 10 (2d ed. 2000).
33. See id. at 11 (observing that the "verdict caused considerable popular alarm").
34. [d. at 11.
35. Freeman, 357 F.2d at 617.
36. /d.
37. [d. at 617-18.
38. BONNIE ET AL., supra note 32, at 11.
39. See Freeman, 357 F.2d at 617 (commenting that the Lord ChiefJustice "with the Queen's breath

upon him, reaffirmed the old restricted right-wrong test despite its 16th Century roots and the fact that it,
in effect, echoed such uninformed concepts as phrenology and monomania").
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although for a brief period from 1973 to 1983, Texas used a different, more
appropriate insanity test.40

The Texas Legislature departed from the narrow M'Naghten standard in
1973 when it adopted an insanity defense based largely on the American Law
Institute's (ALI's) 1962 Model Penal Code.41 Accordingly, the 1973 Texas
enactment added a "volitional" prong to the Texas insanity defense consistent
with the ALI recommendation.42 "Thus, in addition to the narrow M'Naghten
inquiry of whether the defendant knew that his conduct was wrong, the test
was expanded to ascertain whether the defendant was capable of conforming
his conduct to the requirements of the law.,,43 The volitional prong of the ALI
test derived from courts' dissatisfaction with the narrow inquiry under the
M'Naghten standard and some states having developed and tinkered with the
so-called "irresistible impulse" test.44 The ALI test has been styled "an
amalgam of M'J:laghten and 'irresistible impulse."'4s Professor Richard
Bonnie and his colleagues have described the underlying theory supporting the
volitional prong as follows:

It rests on the notion . . . that the conviction of crime expresses a moral
judgment about the defendant's behavior. Moraljudgments about people, the
argument goes, are premised on the concept of free will. In general, behavior
is the product of choice, and people who make bad choices are subject to
moral condemnation. In cases where mental disease or defect robs people of
the capacity to choose not to engage in criminal behavior, the argument

40. BONNIE ET AL., supra note 32, at 12.
41. TEx. PEN. CODE ANN., 63d Leg., R.S., ch. 399, § 8.0I, 1973 Tex. Gen. Laws 883, 896, amended

by Act of Aug. 29,1983, 68th Leg., R.S., ch. 454, § I, 1983 Tex. Gen. Laws 2640; see MODEL PENAi.. CODE
§ 4.01 (Proposed Official Draft 1962) ("A person is not responsible for criminal conduct if at the time of
such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the
criminality [(wrongfulness)] of his conduct or to conform his conduct to the requirements of law.").

42. See Act of Aug. 29, 1983, 68th Leg., R.S., ch. 454, § I, 1983 Tex. Gen. Laws 2640.
43. Farabee & Spearly, supra note 23, at 673.
44. BONNlEET AL., supra note 32, at 14-16. Decades ago, one court declared its dissatisfaction with

the M'Naghten test as follows:
The vast absurdity of the application of the M'Naghten Rules in order to determine the sanity
or insanity, the mental health or lack of it, of the defendant by securing the answer to a single
question: Did the defendant know the difference between right and wrong, appears clearly when
one surveys the array of symptomatology which the skilled psychiatrist employs in determining
the mental condition of an individual.

United States v. Currens, 290 F.2d 751, 766-67 (3d Cir. 1961). A later court observed that to ask merely
whether a person knows right from wrong "is to ask a question irrelevant to the nature of his [or her] mental
illness or to the degree of his [or her] criminal responsibility." People v. Drew, 583 P.2d 1318,1322 (Cal.
1978). See MICHAEL L. PERLiN, LAw AND MENTAL DISABILITY 566-67 (1994) (providing a thoughtful and
succinct collection of some of the many criticisms of the M'Naghten standard).

45. BONNIE ET AL., supra note 32, at 19.
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concludes, it is inappropriate to condemn them morally and therefore
inappropriate to convict them of a crime.46

Although the 1973 revisions to the Texas insanity defense were based
largely on the ALI test, they differed in one significant respect. The short
lived Texas standard retained the narrow "did not know" language for the
M'Naghten prong of the test, as opposed to the ALI's recommended use of
"appreciate the wrongfulness" verbiage.47 Not surprisingly, this was an
intentional narrowing of the ALI approach. As former Senator Farabee
reflected, "The use of the term 'know' in reference to whether conduct was
wrong was ... more restrictive."48 Thus, even while including a volitional
component in 1973, the Texas Legislature opted not to use the term
"appreciate" for the cognitive prong of the test, which could more broadly
allow consideration of emotional and affective aspects of serious mental
illnesses, as opposed to a more limited focus on cognitive or intellectual
mental functioning.

The use of a variation of the ALI test was short-lived in Texas, however.
After the public outrage relating to the result in the Hinckley trial, the Texas
Legislature in 1983 rushed to narrow the scope of the insanity defense to its
present restrictive M'Naghten formulation.49 Moreover, the revised statute not
only excised the volitional component but also retained its employment of the
word "know" rather than "appreciate" for the amended right-wrong standard.so
The legislative sponsor of the 1983 Texas revisions, former Senator Ray
Farabee, later wrote that over ninety percent of the residents in his senatorial
district favored a restriction on the insanity defense in response to polling that
followed the Hinckley verdict.s1 Somewhat ironically, given the more recent
Yates, Laney, and Schlosser cases, a contemporaneous case that had arisen in
Senator Farabee's district also influenced the powerfullegislator.s2 A woman
whose diagnosis revealed that she had "experienced a post-partem [sic]
psychosis" had "cut out her young daughter's heart in an effort to exorcise a
devil which she thought possessed her child."s3 Following an insanity
acquittal, the state hospital released the woman after less than two years of
treatment without further required supervision.54 Senator Farabee acknow
ledged during the legislative session that "his primary interest in the insanity
defense centered on increased court supervision of those acquitted," which

46. Id. at 16.
47. See sources cited supra note 29.
48. Farabee & Spearly, supra note 23, at 674.
49. Act of Aug. 29,1983, 68th Leg., R.S., ch. 454, § I, 1983 Tex. Gen. Laws 2640.
50. TEx. PEN. CODE ANN. § 8.01(a) (Vernon 2003).
51. Farabee & Spearly, supra note 23, at 671.
52. Id. at 674.
53. Id.
54. Id. at 671.
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became a major component of the 1983 legislation.55 Moreover, given the
1983 enactment, Texas jettisoned the volitional component of the 1973
reforms and has employed the limited right-wrong test ever since, at least for
adults.56

Although the Texas Legislature hastily abandoned the ALI insanity test
and returned to a limited variation of M'Naghten in 1983, there has never been
a corresponding narrowing of the test for juveniles. Indeed, the insanity
defense for juveniles in Texas is not designated as an "insanity defense" in the
Family Code.57 Instead, section 55.51, which delineates the provisions for the
defense, is entitled "Lack of Responsibility for Conduct as a Result of Mental
lllness or Mental Retardation" and provides the following standard:

A child alleged by petition to have engaged in delinquent conduct or conduct
indicating a need for supervision is not responsible for the conduct if at the
time of the conduct, as a result of mental illness or mental retardation, the
child lacks substantial capacity either to appreciate the wrongfulness of the
child's conduct or to conform the child's conduct to the requirements of
law.58

Several aspects of section 55.51 are worthy of comment. First, the statute
makes available to juveniles the kind of insanity defense Texas formerly
provided for adults between 1973 and 1983-before Texas reformed the
insanity test by changing it back to the old nineteenth century M'Naghten
right-wrong test that focuses solely on a defendant's cognitive capacity.59 The
Texas formulation of the juvenile insanity defense is a slightly modified
version of the 1962 ALI standard.60 Not only does the juvenile standard
include a volitional component relating to children's ability to conform their
conduct to the requirements of the law, it also uses the somewhat broader term
"appreciate" rather than "know" for the cognitive prong of the test.61

Moreover, the statute uses modern language, "mental illness or mental
retardation," rather than the more arcane and vague language, "mental disease
or defect," set forth in the adult standard.62 This contrast between the Family
Code and the Penal Code results in an anomalous situation in Texas: a juvenile
defendant will have the benefit of an appropriate, modern insanity test, while

55. HOUSE STUDY GROUP, TEx. HOUSE OF REPRESENTATNES, SPECIAL LEGISLATIVE REPoRT:
REsHAPING THE INSANITY DEFENSE 12 (1984).

56. TEx. PEN. CODE ANN. § 8.01(a) (Vernon 2003).
57. See TEx. FAM. CODE ANN. § 55.51(a) (Vernon 2002).
58. Jd.
59. See id.
60. Compare id., with MODEL PENAL CODE § 4.01 (I) (Proposed Official Draft 1962).
61. TEx. FAM. CODE ANN. § 55.51(a).
62. Compare id., with TEx. PEN. CODE ANN. § 8.0I(a) (Vernon 2003).
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an adult defendant only has available the old nineteenth-century M'Naghten
right-wrong test, with all of its shortcomings.

As noted above, in the political rush to narrow the insanity defense
following the Hinckley verdict, Texas and other jurisdictions discarded the
volitional prong of the ALI standard.63 Professor Bonnie substantially
impacted the debate through his critical assessment of the volitional prong:
"Psychiatric concepts of mental abnormality remain fluid and imprecise, and
most academic commentary within the last ten years continues to question the
scientific basis for assessment of volitional incapacity."64 Similarly, the
American Psychiatric Association declared: "The concept of volition is the
subject of some disagreement among psychiatrists. Many psychiatrists
therefore believe that psychiatric testimony (particularly that of a conclusory
nature) about volition is more likely to produce confusion for jurors than is
psychiatric testimony relevant to a defendant's appreciation or under
standing.,,65 The American Bar Association (ABA) recommended a narrower
test "based in large part on the observation that there are occasional mistakes,
most likely to be associated with the volitional criterion."66

Despite the haste to abandon the volitional prong, some concerns were
raised along the way.67 The ABA, for example, acknowledged that its position
was not based on empirical investigation, but "on the informed observation of
forensic practitioners and scholars, such as those in the American Psychiatric
Association."68 Moreover, the ABA emphasized that its preference for a
narrow insanity test was not based on any findings that there had been any
systematic abuse of the ALI standard.69 Indeed, Professor Michael Perlin
asserted that the volitional prong was abandoned "without any consideration
of the empirical studies then widely available as to the impact or wisdom of
such a change," and that the elimination of the volitional prong would most
likely exclude defendants with treatable mental illnesses of biologic origin.70

Professor Perlin further contended that there is "significant doubt that 'morally
correct' answers are more likely to be achieved under the narrower test than
had been achieved under the ALI construction.'o7l

63. See BONNIE ET AL., supra note 32, at 127-3 I.
64. Richard J. Bonnie, The Moral Basis ofthe Insanity Defense, 69 A.B.A. J. 194, 196 (1983).
65. AM. PSYCHIATRIC ASS'N, THE INSANITY DEFENSE POSITION STATEMENT 5 (1982), available at .

hnP:/IWWW.PSYCh.org/edulOther_reSllib_archiveslarchiveslI98202.pdf·
66.AM.BARASS.N.CRIMINALJUSTICEMENTALHEALTHSTANDARDS§7_6.1cmt.at 342 (1989)

[hereinafter ABA STANDARDS].
67. Id.
68. Id.
69. See id. (observing further that the empirical evidence was to the contrary).
70. PERUN, supra note 44, at 574.
71. Id.
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The time has come to consider making changes to the Texas insanity
defense for adult offenders, including the possibility of restoring a volitional
prong.

m. THE 2005 LEGISLAnON

During the 2005 legislative session, the Texas Legislature enacted Senate
Bill 837, which constituted a substantial overhaul of the procedures relating
to the insanity defense in Texas.72 S.B. 837 repealed former Texas Code of
Criminal Procedure Article 46.03 and replaced it with new Chapter 46C.73 The
changes in the law are effective for any offense committed on or after
September 1, 2005, the effective date of the ACt.74 S.B. 837 did not include
any changes to the substantive test for insanity in Texas but instead focused on
procedure.75

Prior to the 2005 legislative session, the Texas Senate Jurisprudence
Committee (Jurisprudence Committee) was "charged with conducting a
thorough and detailed study" of, among other things, the Texas insanity
defense. 76 The Jurisprudence Committee had the task of "specifically
evaluating the impact of changing the defense of 'not guilty by reason of
insanity' to 'guilty, but insane. ,,,77 The committee conducted several hearings,
but there was no testimony in support of changing the Texas insanity standard
to a "guilty, but insane" verdict.78 Indeed, the committee rejected proposing
a "guilty but mentally ill" (GBMI) verdict for an array of reasons, including
a concern that "the individual found guilty but mentally ill may not receive the
caliber of mental health care expected, as few get the same level of treatment
they would outside of prison. Treatment for GBMI offenders has not been
assured beyond what is generally available to all other prisoners."79

72. Act of May 30, 200S, 79th Leg., R.S. ch. 831, 200S Tex. Gen. Laws 2841 (codified as TEx.
CODE CRIM. PROC. ANN. § 46C (Vernon 200S)) (filed as Tex. S.B. 837, 79th Leg., R.S. (200S») [hereinafter
S.B. 837].

73. [d. §§ 1-2.
74. See id. §§ S-6 (delineating the application of the statute and creating an effective date of

September I, 200S). Texas Code of Criminal Procedure Article 46.03 remains in effect for those offenses
committed prior to that date. See itt. § S ("An offense committed before the effective date of this Act is
covered by the law in effect when the offense was committed, and the former law is continued in effect for
that purpose.").

7S. See id.
76. TEx. SEN.JURISPRUDENCECOMM. INTERIM REPoRT 7, 79th Leg., R.S. (Dec. 14,2004), available

at http://www.senate.state.tx.usf7SrISenateJcommitlcSSOIPDF/rpCcSSO_dec2004.pdf [hereinafter lNTERIM
REPoRT].

77. [d.
78. [d. at 38. One organization, the National Alliance on Mental Illness of Texas (NAMI-Texas),

offered a proposal calling for a "guilty, except for mental illness" alternative. [d. This Essay will discuss
that proposal in detail. See infra notes 203-IS and accompanying text.

79. See lNTERIM REPoRT, supra note 76, at 38.
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Instead of a serious examination ofpossibly revamping the Texas insanity
standard, the Jurisprudence Committee focused primarily on the procedures
relating to people who were "not guilty by reason of insanity" (NGRI).80 In
April 2004, just weeks before the committee heard public testimony regarding
its interim charge, Kenneth Pierott killed his girlfriend's six-year-old son by
placing his head in a pillow and forcing him into an oven.8) Although "the
burner never ignited," the young boy "died of asphyxiation."82 Pierott had also
killed his sister in December 1996.83 After that first offense, both prosecutors
and defense counsel "agreed that Mr. Pierott was legally insane-doctors [had]
diagnosed schizophrenia and paranoia-[and] ajudge found him not guilty by
reason of insanity and sent him to a state mental institution for treatment.,,84
The state hospital released him in less than four months with an
encouragement to continue taking his prescribed medication.85 Although
county officials and the local public mental health authority were to "maintain
control" over his continued treatment and medication, the followup and
"supervision was lax.,,86

When the Jurisprudence Committee convened and took public testimony
on May 6, 2004, the then recent tragedy involving the young child's death at
the hands of Pierott was highlighted.8? Texas Attorney General Greg Abbott
asserted that the "laws governing how we deal with the criminally insane have
failed" because they do not provide "the tools . . . to keep the dangerously
insane off the streets.,,88 The Jurisprudence Committee also "heard testimony
from several witnesses who agreed that the provisions dealing with the
conditional release and outpatient supervision need[ed] to be clarified."89
Ultimately, the committee determined "that the release standards for NGRI
patients [needed to] be tightened" and reasoned that "[b]y clarifying a judge's
authority with regard to ordering out-patient supervision, individuals found
NGRI will be able to be monitored, when necessary, and will hopefully be less

80. See id. at 39.
81. Michael Granberry, Case Resolved, but System Isn't; Killer Released from Care Kills Again,

Leaving Some to Question Law, DALLAS MORNING NEWS, May IS, 2005, at IA. The Jurisprudence
Committee held a public hearing about the insanity defense on May 6, 2004. See INTERIM REpORT, supra
note 76, at 3.

82. Granberry, supra note 81. Pierott was ultimately tried, convicted, and sentenced to a sixty-year
term. Id.

83. Id.
84. Id.
85. Id.
86. Id.
87. See id. "A life was needlessly lost because of the way our system works-or perhaps didn't

work." Id. (quoting Texas Attorney General Greg Abbott).
88. Polly R. Hughes, Senators to Study Insanity Defense; Current System Called Inadequate, Hous.

CHRON., May 7,2004, at A38.
89. See INTERIM REPoRT, supra note 76, at 39. The committee concluded that "[e]xplicit release

standards will lead to less confusion for all parties involved." Id.
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likely to commit additional crimes.,,90 The committee also expressed concerns
about data collection and tracking of individuals found NGRI and released for
community-based treatment.91 In particular, the committee was "disturbed by
the lack of data regarding the NGRI population," and declared that the data
was "inconclusive and spotty at best.,,92 The committee observed, "The
identification and tracking of a NGRI patient should be a simple process.
Impeccable tracking of the NGRIs should lead to fewer aberrations and fewer
early releases of unstable and potentially dangerous individuals."93

After the review process, the Jurisprudence Committee recommended that
the full legislature rewrite "the provisions concerning release standards and
post-release monitoring" to make them more "explicit.,,94 The committee also
urged the legislature to enact legislation "to improve the collection of the
commitment records of persons found Not Guilty By Reason of Insanity.,,95
Little doubt exists that the testimony about the Pierott case influenced both of
these recommendations. The committee also recommended that the legislature
"rewrite Article 46.03 ofthe Code ofCriminal Procedure to make the language
more concise and easier for attorneys, judges, and mental health professionals
to follow."96 The committee, however, "recommend[ed] no change in the
current defense of 'not guilty by reason of insanity. ",97 Accordingly, the
committee created no momentum prior to the 2005 regular session of the
legislature to consider changing the Texas standard for the insanity defense.
Instead, the committee recommended no change to the underlying test.98

Thereafter, the legislature enacted S.B. 837, which largely incorporated
the Jurisprudence Committee's recommendations.99 Given the recommen
dations of the Jurisprudence Committee, not surprisingly the legislation
included no changes to the substantive standard for insanity. 100 Indeed, early

90. /d.
91. See id.
92. [d. at 37.
93. [d.
94. /d. at 34.
95. [d.
96. [d. As part of the rewrite of article 46.03 and although included in a separate recommendation,

the committee urged that the legislature "enact legislation to conform the standards for experts used in an
insartity case to the standards for experts used to determine the competency of a defendant to stand trial."
[d. In 2003 the legislature enacted Chapter 46B of the Texas Code of Criminal Procedure, which completely
overhauled the former law relating to criminal competency determinations. See TEx. CODE CRIM. PROC.
ANN. § 46B.002 (Vernon Supp. 2006). A portion of that legislation delineated a new set of standards for
expert witnesses. See id. (setting forth expert qualifications for the administration of competency
evaluations).

97. See INTERIM REPoRT, supra note 76, at 34.
98. See id.
99. S.B. 837, supra note 72. Senator Jeff Wentworth, who chaired the Jurisprudence Committee,

sponsored S.B. 837. See Tex. Leg. Online, 79th Leg., R.S., http://www.legis.state.lX.uslBillLookuplHistory.
aspx?LegSess=79R+Bill=SB837 (last visited Oct. 4, 2006).

100. See S.B. 837, supra note 72.
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in the 2005 legislative session, the governor's office made it known that any
attempts to change the test for insanity would be vetoed. 101 Notwithstanding
the determination not to explore changes to the underlying standard for
insanity, the legislature enacted several important measures as part of S.B.
837.102 As described in the official bill analysis, the purpose of S.B. 837 was
"to streamline the process and improve the post-acquittal procedures for
persons found not guilty by reason of insanity by including specific release
standards and provisions regarding post-release monitoring."103

S.B. 837 largely re-codified former Article 46.03 of the Texas Code of
Criminal Procedure, yet also made important changes. 104 For example, the
new Chapter 46C now includes training and qualification requirements for
experts that mirror those mandated for experts who conduct evaluations of a
defendant's competency to stand trial. 105 Chapter 46C also has changed the
deadline by when a defendant must give notice that an insanity defense will be
pursued. 106 Under former article 46.03, to raise the insanity defense, a
defendant had to provide notice of intent at least ten days prior to the date set
for trial, at any pretrial hearing set before that ten-day window, or at the time
the defendant raised an issue of incompetency to stand trial if the issue was
pursued. 107 This latter timing requirement did not make a great deal of sense.
An evaluation of a defendant's competency to stand trial will often take place
early in the criminal process. lOS Defense counsel, however, might often be
unprepared to form a judgment about whether to pursue an insanity defense
until after reviewing experts' reports of mental health evaluations regarding
competency to stand trial or legal insanity. S.B. 837 removed this aspect of
the former law and now requires notice either at least twenty days before the

101. See E-mail Letter from Keith Hampton to Joe Lovelace, Daniel Benson & Brian Shannon (Feb.
5, 2005) (reporting that "the Gov's [sic] office has assured prosecutors that any change to the insanity
defense itself will be vetoed") (copy on file with the Texas Tech Law Review). Me. Hampton oversees
legislative affairs for the Texas Criminal Defense Lawyers Association. See Texas Criminal Defense
Lawyers Association, Committees, http://www.tcdla.comlwhoweareicommittees.shtml (last visited Sept.
12,2006).

102. See infra notes 104-18 and accompanying text.
103. SEN. COMM. ON JURISPRUDENCE, BIlL ANALYSIS, Tex. S.B. 837, 79th Leg., RS. (2005),

available at http://www.legis.state.tx.us/tlodocs/79R1analysislpdf/SB00837S.pdf.
104. Act of June 19, 1975, 64th Leg., RS., ch. 415, § 2,1975 Tex. Gen. Laws 1100, repealed by Act

of May 30, 2005, 79th Leg., RS., ch. 831, § 1,2005 Tex. Gen. Laws 2841, 2841. Article 46.03, however,
remains in effect for offenses committed prior to September 1,2005. See S.B. 837, supra note 72, §§ 5-6.

105. TEx. CODE CRIM. PROC. ANN. § 46C.102-.l03 (Vernon Supp. 2006). These provisions closely
track those set forth in TEx. CODE CRIM. PROC. ANN. § 46B.022 (Vernon Supp. 2006), which relate to
qualifications for experts who conduct competency evaluations. See id. § 46C.102-.103.

106. [d. § 46C.
107. Act of June 19, 1975, 64th Leg., RS., ch. 415, § 2,1975 Tex. Gen. Laws 1100, repealed by Act

of May 30, 2005, 79th Leg., RS., ch. 831, § 1,2005 Tex. Gen. Laws 2841, 2841. These sections, however,
remain in effect for offenses committed prior to September 1,2005. See S.B. 837, supra note 72, §§ 5-6.

108. BRIAN D. SHANNON & DANIEL H. BENSON, TExAs CRIMINAL PROCEDURE AND THE OFFENDER

WITH MENTAL ILLNEss: AN ANALYSIS AND GUIDE 46-48 (3d ed. 2005).
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date set for trial or at the time of a pretrial hearing if set earlier than the
twenty-day window. 109

As the Jurisprudence Committee recommended, S.B. 837 also included
provisions relating to treatment, release, and monitoring standards and
procedures for individuals found NGRI. IIO New chapter 46C of the Code of
Criminal Procedure sets forth two different sets of procedures relating to the
disposition of a person following an acquittal by reason of legal insanity. II I

The procedures vary depending on whether the underlying offense for which
the defendant was acquitted "involve[d] conduct that caused serious bodily
injury to another person, placed another person in imminent danger of serious
bodily injury, or consisted of a threat of serious bodily injury to another person
through the use of a deadly weapon."l12 If the court finds this dangerous
conduct to have occurred, it retains jurisdiction over the former defendant until
either the court discharges the person or until "the cumulative total period of
institutionalization and outpatient or community-based treatment and
supervision under the court's jurisdiction equals the maximum term provided
by law for the offense of which the person was acquitted by reason of
insanity."113 Importantly, the revamped statute provides greater guidance to
the court than under prior law with regard to the court's ability to order mental
health treatment for the acquitted individual. The statute gives the court
sweeping power to order that the individual obtain inpatient hospitalization in
a state facility, community-based treatment, or outpatient treatment, and the
flexibility to order a step-down to an outpatient commitment after a period of
inpatient treatment. 114 This type of order would be appropriate once an
acquitted person with serious mental illness has been stabilized and is not
viewed as posing a threat to society. The statute authorizes the court to require
a comprehensive treatment plan and gives the court authority to revoke the
outpatient approach if the acquitted person fails to comply with the prescribed
treatment regimen. I 15 On the whole, the new statute provides substantial
direction to the court in overseeing the followup treatment and supervision of
an individual found NGRI.

109. TEx. CODE CRIM. PRoc. ANN. § 46C.051(b) (Vernon Supp. 2006). As initially passed by the
Texas Senate, S.B. 837 simply carried forward the notice deadlines set forth in fonner article 46.03,
including the ten-day requirements and the provision relating to giving notice at the same time that a
defendant raised an issue of incompetency to stand trial. Tex. S.B. 837, § 2, 79th Leg., R.S. (2005)
(engrossed version, proposing § 46C.051(b)-(d». Later compromise amendments in the Texas House of
Representatives purged the deadline requirement for raising an incompetency issue but expanded the fonner
ten-day notice requirement to twenty days. See SB 837 (Amended House Enrolled Version), http://www.
legis.state.tx.usltlodocs/79R1amendrnentslpdf/SBOO837H21.PDF (last visited Oct. 4, 2006).

110. See S.B. 837, supra note 72, § 2.
Ill. See TEx. CODECRIM. PRoc. ANN. §§ 46C.201-202, .251-.270 (Vernon Supp. 2006).
112. [d. § 46C.201(a).
113. [d. § 46C.158(1)-(2).
114. [d. §§ 46C.256-.257, .263(a)(3), .262.
115. [d. §§ 46C.263(b), .266(b)(l).



HeinOnline -- 39 Tex. Tech L. Rev. 81 2006-2007

2006] THE TEXAS INSANITY DEFENSE 81

Finally, consistent with the Jurisprudence Committee recommendations
related to doing a better job of tracking individuals found NORI, S.B. 837 also
mandated certain data collection. 116 Amended as part of S.B. 837, Texas
Health and Safety Code Section 533.095 now requires the Health and Human
Services Commission to "collect information and maintain current records
regarding" individuals found NOR! and ordered to receive inpatient or
outpatient mental health services. 117 In addition, the agency must provide an
annual report to the legislature that identifies these people and provides
information about their civil commitments. I IS

IV. EXPLORING ALTERNATIVES

Although the Texas Legislature, through S.B. 837, admirably provided
improvements to the procedures relating to individuals found NORI, the
statute nonetheless represents a missed opportunity. Notwithstanding the final
results in the recent Texas cases involving Yates, Laney, and Schlosser, the
overall number of individuals found NOR! remains quite small. I 19 Because of
its extreme narrowness, the Texas test, with its principal focus on the
defendant's knowledge of right versus wrong, will continue to result in
convictions and the incarceration of many individuals with serious mental
illness who need hospitalization and long term psychiatric treatment. 120

Despite their eventual outcomes, the Yates, Laney, and Schlosser cases
demonstrate the narrow aspects of the current test and its potential for
inconsistent results.

The experts involved in the Yates case almost uniformly acknowledged
Yates's serious mental illness and delusional state at the time she drowned her
children, yet the jury in the first trial rejected her insanity defense. 121 Indeed,
in that first trial, the fact of Yates's serious mental illness was of no
consequence to the operative right-wrong insanity defense. 122 As one of the
jurors in the first trial later observed, "Andrea Yates, herself in her interviews,
said she knew it was wrong in the eyes of society. . . . She knew it was wrong

116. See S.B. 837, supra note 72, § 3.
117. TEx. HEALTH & SAFETY CODE ANN. § 533.0095(a) (Vernon Supp. 2005).
118. [d.
119. CHARLES P. EWING & JOSEPH T. MCCANN, MINDS ON TRIAL: GREAT CASES IN LAw AND

PSYCHOLOGY 239 (2006).
Social science research has dispelled several myths about the insanity defense. Contrary to
widely held beliefs, the insanity defense is not raised very often in criminal cases. When the
defense is raised, it is more likely to be unsuccessful than successful and individuals acquitted
by reason of insanity spend more time confined to a psychiatric hospital than an individual
convicted of a comparable crime spends in prison.

[d.
120. SHANNON & BENSON, supra note 108, at 150-51.
121. [d. at 151.
122. See id.
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in the eyes of God, and she knew it was illegal. And, ... I don't know what
wrong means if all those three things aren't factored in.,,123 Another juror in
that fIrst trial commented, "She was able to describe what she did. . .. I felt
like she knew exactly what she was doing, and she knew it was wrong, or she
would not have called the police.,,124 A third juror summed up this sentiment
by stating, "I think she should be punished for what she did considering she
did know right from wrong and I think prison's the way to gO.,,125 By way of
contrast, the jury in the second trial found Yates NGRI but still appeared to
struggle with the Texas test for insanity. As the jury foreman in that second
trial stated afterward, "We understand that she knew it was legally wrong ....
But in her delusional mind, in her severely mentally ill mind, we believe that
she thought what she did was right."'26 Dr. Victor Scarano, a Houston forensic
psychiatrist and attorney, commented:

[T]he jury more than likely accepted that even if she knew what was legally
right and wrong, she did what she thought was morally right to protect the
eternal souls of her children. The state (penal code) has not defined what
knowing right or wrong is. That's left to the juries to discern.,,'27

Similarly, in the Laney case, a jury found Laney NGRI of killing her
children by stoning, but only after all fIve of the medical experts in the case
agreed that she was seriously mentally ill, delusional, and legally insane at the
time she killed her children. 128 Finally, in the case involving Schlosser, despite
her cutting the arms off of her infant daughter while suffering delusions from
a serious mental illness, the jurors in her fIrst trial could not reach a unanimous
verdict on the insanity issue. 129 It was only thereafter, following a medical
determination that Schlosser had also developed a brain tumor, that the court
found her NGRI in a second trial that lasted fIve minutes. 130

123. Jurors: Yates' drowning ofher children seemed premeditated, CounTV.com, Mar. 18, 2002,
http://www.cOUrtlV.comltrialslyatesl031802-b_ap.html.

124. Yates Family Members Decry Husband, CourtTV.com, Mar. 18, 2002, http://www.cOUrtlV.coml
trialslyatesl031802_ap.html.

125. Id.
126. Yates Commined to North Texas Hospital, DALLAS MORNING NEWS ONLINE, July 27, 2006,

http://www.dallasnews.comlsharedcontentldwsldn/latestnewsistoriesl072806dntexyates.9aa8de.hlInl.
127. The Andrea Yates Case; Reactions to the Yates Verdict, Hous. CHRON., July 27,2006, at A14.

Dr. Scarano is a fonner chief of Forensic Psychiatry at the Baylor College of Medicine in Houston. Ronda
Wendler, Doctors, Lawyers Team Up to Teach Kids About Drugs, TEx. MED. CTR. NEWS, May 15, 2001,
at 13, available at http://www.tmc.edultmcnewsl05_15_0Ilpage_13.html.

128. See Hancock, supra note 13, at 1H. Even with all five experts in agreement, the Laney jury still
struggled. Lee Hancock, By Reason of Insanity, DALLAS MORNING NEWS, Apr. 25, 2004, at IH. "Several
jurors said there was intense initial debate in their deliberations ... about the fairness of finding Ms. Laney
insane after Ms. Yates had been sent to prison [after the well-publicized result in the first Yates trial]." Id.

129. See Emily, supra note 14, at IA.
130. See Emily, supra note 15, at IA.
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The Yates, Laney, and Schlosser cases, despite their ultimate outcomes,
should serve as catalysts for a reexamination of the continued reliance solely
on a narrow M'Naghten standard. The Texas Legislature should reconsider
and revise the law's exclusive focus on an accused person's cognitive capacity.

Acute symptoms of an untreated serious mental illness may leave an
individual's intellectual understanding and cognitive capacity relatively
unimpaired, but can still affect the person's emotions and reason to such a
degree that the individual cannot completely or willfully control his or her
behavior. Moreover ... , because the confines of the M'Naghten test can
also restrict psychiatric testimony to the narrow area of a defendant's
cognitive capacity, the limited "right-wrong" test frequently makes it
impossible for expert witnesses to place before the jury a complete picture of
a defendant's mental illness. 131

Hence, the M'Naghten test fails to aid the criminal justice system in
identifying many defendants who suffer from acute symptoms of serious
mental illness. 132 A revised approach could also provide meaningful guidance
to prosecutors in determining whether to agree to insanity pleas. The next
several sections of this Essay explore various alternatives, any of which would
improve the current Texas insanity defense. 133

A. Restoring a Volitional Component

Unfortunately, Texas has so narrowed its insanity defense to nineteenth
century parameters that it inquires only whether defendants knew that their
acts were wrong and not whether the defendants were capable of conforming
their conduct to the law. l34 Furthermore, in light of applicable Texas court
decisions, the statute appears to construe "wrong" to mean legal wrong. 135 In
other words, the question is whether the defendants were aware of the
illegality of their conduct. 136 Although somewhat cryptic, the Texas cases
addressing this issue appear to require this conclusion. 137 Consider, for
example, Bigby v. State, in which the Court of Criminal Appeals noted that
"[s]everal expert witnesses testified appellant knew his conduct was illegal,
however, these experts contended that appellant did not know the act was
'morally' wrong[ ]," the contention being that "appellant believed that

131. SHANNON & BENSON, supra note 108, at 187-88.
132. See id.
133. See discussion infra Parts IV.A-D.
134. See TEx. PEN. CODE ANN. § 8.01 (Vernon 2003).
135. SHANNON & BENSON, supra note 108, at 152.
136. Id.
137. Id. at 153.
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regardless of society's views about this illegal act and his understanding it was
illegal, under his 'moral' code it was permissible."138 The court then stated,

This focus upon appellant's morality is misplaced. The question of insanity
should focus on whether a defendant understood the nature and quality of his
action and whether it was an act he ought to do. By accepting and
acknowledging his action was "illegal" by societal standards, he understood
that others believed his conduct was "wrong.,,139

Accordingly, under the Bigby court's language and analysis, defendants who
recognize that their actions were illegal by societal standards--defendants who
are aware that the act was legally wrong, that the act was prohibited by law
will be viewed as understanding that others consider their conduct wrong. 140

And, therefore, these defendants, under the current test for insanity,
theoretically would know that their conduct is wrong. 141

The result is that, notwithstanding the recent cases described above, a
defendant rarely prevails on an insanity defense in Texas, particularly given
that few defendants, even those who are seriously mentally ill, delusional, and
perhaps unable to control their behavior, are incapable of knowing at some
basic level that their conduct is unlawful. 142 If defendants know that their
conduct is prohibited by law, or wrong in a legal sense, then they are sane for
purposes of the Texas insanity defense. 143 Consequently, many defendants
who need long term psychiatric treatment and secure hospitalization are
convicted and go to prison.

There are various alternative ways to improve the Texas insanity test.
One possibility is to restore a volitional component for adult offenders as

138. Bigby v. State, 892 S.W.2d 864, 878 (Tex. erim. App. 1994), cert. denied, 515 U.S. 1162
(1995).

139. Id. (citation omitted).
140. SHANNON & BENSON, supra note 108, at 152.
141. See also Reyna v. State, 116 S.W. 3d 362, 368 (Tex. App.-El Paso 2003, no pet.) (citing Bigby

as having this meaning). Other cases have applied similar analyses, examining the evidence of record to
determine whether the defendants' behavior-such as concealing incriminating evidence, attempting to
avoid detection and arrest, and refraining from leaving fingerprints-indicated that they knew their conduct
was illegal. See, e.g., Dashield v. State, 110 S.W.3d 111, 115 (Tex. App.-Houston [1st Dist.] 2003, pet.
refd); Love v. State, 909 S.W. 2d 930, 943 (Tex. App.-EI Paso 1995, writ refd); Plough v. State, 725
S.W. 2d 494,500 (Tex. App.---Corpus Christi 1987, no writ).

142. Compare Reyna, 116 S.W.3d 362 (holding that Reyna was not able to appreciate the
wrongfulness of his actions), with Dashield, 110 S.W.3d 111 (finding that Dashield could determine right
from wrong), Love, 909 S.W.2d 930 (finding that Love's mental condition did not preclude him from
distinguishing right from wrong), and Plough, 725 S.W.2d 494 (finding that Plough was not mentally ill
to the extent that he was not able to know his conduct was wrong).

143. Ironically, in the second trial of Yates, the jury appears to have construed the test as one
involving moral wrongfulness. Yates Committed to North Texas Hospital, supra note 126. As the jury
foreman commented after the trial, "We understand that she knew it was legally wrong. . .. But in her
delusional mind, in her severely mentally ill mind, we believe that she thought what she did was right." Id.
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under both former law and the current Texas statute for juveniles. 144 Professor
Perlin asserted that Texas abandoned the volitional prong "without any
consideration of the empirical studies then widely available as to the impact
or wisdom of such a change," and that the elimination of the volitional prong
would most likely exclude defendants with treatable mental illnesses of
biologic origin. 145 In recent years, several advocacy organizations that support
appropriate treatment for people with mental illness have called for restoration
of a two-prong insanity standard that would include a volitional component.
For example, at the national level, the National Alliance on Mentallllness
(NAMI) "supports the retention of the 'insanity defense' and favors the two
prong test that includes the volitional as well as the cognitive standard."I46
Similarly, the Mental Health Association in Texas also has urged that Texas
change its insanity law:

Determinations of a defendant's sanity should not solely rest on whether the
defendant knew right from wrong in the legal sense. Such narrow definitions
ignore the symptoms ofmental illness, which can include powerful visual and
auditory delusions. A workable insanity defense should also incorporate
whether the defendant's mental illness impaired or altered the defendant's
ability to understand or comply with legal definitions of right and wrong.147

The Mental Health Association has further opined that the current Texas
insanity defense

is too narrow to allow a jury to consider the true effect of mental illness on
an individual who suffers from psychosis, delusions or irrational beliefs who
may engage in unlawful behavior, but who may be unable to appreciate the
moral wrongness of their action or conform their behavior to the law.148

144. See supra notes 40-45, 49-50, and accompanying text. Notwithstanding the hasty discarding
of the volitional prong nationwide following the Hinckley verdict, the rejection of the volitional component
raised concerns along the way. ABA STANDARDS, supra note 66, § 7-6.1 cmt. at 342. The ABA, for
example, acknowledged that it had not based its recommendation for a narrow insanity test on any findings
that systematic abuse of the AU standard had occurred. [d.

145. See PERLIN, supra note 44, at 574.
146. NAMI, Where We Stand: The Criminalization of People with Mentallllness, http://www.nami.

orglContentlContentGroupsIPolicylWhereWeStandfThe_Criminalization_oCPeople_with_Mental_Dlness
_WHERE_WE_STAND.htrn (last visited Sept. 9, 2006). NAMI describes itself as "the nation's largest
grassroots mental health organization dedicated to improving the lives of persons living with serious mental
illness and their families." NAMI, About NAMI, http://www.nami.orgltemplate.cfm?section=AbouCNAMI
(last visited Sept. 9, 2006).

147. Mental Health Association in Texas, Revision ofTexas ' Insanity Defense, http://www.mhatexas
.0rglInsanityDefense (last visited Sept. 9, 2006).

148. Legislative Policy Platform Adopted by the Mental Health Association in Texas, MENTAL

HEALTH ADVoc., Summer 2004, at 2, available at http://www.mhatexas.orglAdvocateSummer04.pdf.
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Even Professor Bonnie, in his influential post-Hinckley articulation of
grounds for eliminating the volitional prong, observed that "[t]he volitional
inquiry probably would be manageable if the insanity defense were permitted
only in cases involving psychotic disorders."149 Recent Texas cases underscore
this sentiment; therefore, it is time to modernize the Texas insanity defense to
make it consistent with modem medical knowledge. 150 Psychiatric diagnostics
have greatly improved since the Hinckley trial. 151 We know far more about the
symptoms and treatments of serious mental illnesses than we did two or three
decades ago, and diagnostics will only improve. 152 Biological findings for
many serious mental illnesses and major psychoses will typically be
incorporated in future assessments and diagnoses. 153 Also, functional brain
imaging will be increasingly important. l54

Adding some form of a volitional prong or otherwise altering the Texas
insanity standard does not mean that the floodgates will open. Even prior to
the 1983 abandonment of the volitional prong, the Texas insanity defense was
rarely invoked and rarely successful. 155 There were only sixteen people
committed to state hospitals following insanity acquittals in 1980 and merely
eight acquittals and commitments in 1981. 156 Nonetheless, the lack of a
volitional component, particularly in situations in which a defendant
experienced acute symptoms of a serious neuro-biological mental illness, is
inconsistent with and anathematic to the moral foundation of an insanity
defense as it relates to criminal responsibility. 157

If the legislature is willing to revisit the possibility of restoring a
volitional component, what approach should it consider adopting? One option
is simply to amend the Penal Code by using the language of the current
juvenile insanity defense in the Family Code, which would restore the ALI
standard by including a cognitive test and a volitional prong. 158 It would also
employ more modem terms like "mental illness or mental retardation" as
opposed to the current use of the antiquated and stigmatizing, "mental disease
or defect.,,159 A more limited alternative, however, would be to add a
volitional alternative that would be restricted solely to people with recognized,

149. See Bonnie, supra note 64, at 196.
ISO. See supra note 141.
lSI. See u.s. DEP'T OF HEALTH & HUMAN SERVS., MENTAL HEALTH: A REPoRT OF THE SURGEON

GENERAL 13-14 (1999), available at http://www.surgeongeneral.govllibrary/menta1hea1th/pdfslcl.pdf.
152. See id.
153. See id.
154. See id. The author also thanks Dr. George Trapp of the University of Texas Southwestern

Medical Center at Dallas for his helpful comments about the future of psychiatric diagnostics.
ISS. Farabee & Spearly, supra note 23, at 672 n.8.
156. [d.
157. SHANNON & BENSON, supra note 108, at 189.
158. TEx. FAM. CODE ANN. § 55.5 I(a)(Vernon 2002); SHANNON & BENSON, supra note 108, at 189

90; see supra note 58 and accompanying text (providing the complete text of the Family Code provision).
159. SHANNON & BENSON, supra note 108, at 190.
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diagnosable, serious mental illnesses. 160 By limiting the volitional prong, other
types of conditions with volitional components would be excluded, such as
compulsive gambling or certain sexual conditions. 161 Accordingly, a possible
amendment to the current Texas insanity defense, which includes a narrowly
cabined volitional component, is as follows:

Sec. 8.01. Insanity. (a) It is an affinnative defense to prosecution that, at the
time of the conduct charged, the actor,
ill as a result of severe mental disease or defect, did not know that his
conduct was wrong......Q!
(2) lacked substantial capacity to confonn the actor's conduct with the
requirements of the law because the actor was experiencing symptoms of a
serious mental illness such as schizophrenia, bi-polar disorder, schizo
affective disorder, or other major psychotic disorder diagnosed through
accepted scientific criteria.
(b) The tenn "mental disease or defect" does not include an abnonnality
manifested by repeated criminal or otherwise antisocial conduct.162

B. Replacing "Know" with "Appreciate"

As an alternative formulation of the insanity test that would be more
consistent with federal law, the legislature could amend section 8.01 by
substituting the ALI term "appreciate" for "know.,,163 A number of other states
take this approach. l64 This modification could stand alone or be coupled with
a narrow volitional prong as described above. The term "appreciate" better
reflects that the concept of cognition includes various layers of mental
recognition beyond simple "knowledge."165 Employment of the term has been
"construed to permit inquiry into a broader range of mental functions,
including perceptual distortion, errors in reasoning, and affective impairments,
than were comprehended under the older focus on 'knowing' right from

160. /d. at 191.
161. [d.
162. [d.
163. See 18 U.S.C. § 17(a) (2000) (allowing a defense to a crime if "at the time of the commission

of the acts constituting the offense, the defendant, as a result of a severe mental disease or defect, was unable
to appreciate the nature and quality or the wrongfulness of his acts").

164. See, e.g., ALA. CODE § 13A-3-1 (1994); ALASKA STAT. § 12.47.010 (2004); DEL. CODE ANN.
tit. II, § 401 (a) (2001); ILL. COMPo STAT. 5/6-2 (2002); IND. CODE § 35-41-3-6 (2004); ME. REv. STAT.
ANN. tit. 17-A, § 39(1) (2006); Mo. REv. STAT. § 552.030 (2002) (using both "knowing and appreciating");
TENN. CODE ANN. § 39-11-501 (2003); Edmond V. State, 312 So. 2d 702, 704 (Miss. 1975) (focusing on
"the ability of the accused to realize and appreciate the nature and quality of his deeds when committed and
his ability to distinguish between right and wrong"). See iNTERIM REPoRT, supra note 76, at App. F
(providing a complete state-by-state comparison of all the states' insanity defense standards).

165. SHANNON & BENSON, supra note 108, at 191.
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wrong."I66 Accordingly, a possible amendment to the current Texas insanity
defense that replaces the term "know" with "appreciate" is as follows:

Sec. 8.01. Insanity. (a) It is an affirmative defense to prosecution that, at the
time of the conduct charged, the actor. as a result of severe mental disease or
defect, did not appreciate know that his conduct was wrong. 167

After the verdict in the Hinckley case, Professor Bonnie was a key
advocate of eliminating the volitional aspect of the ALI test, but he strongly
urged the use of the term "appreciate."168 The American Psychiatric
Association embraced Bonnie's position and expressed the view that such a
standard "is one which the American Psychiatric Association believes does
permit relevant psychiatric testimony to be brought to bear on the great
majority of cases where criminal responsibility is at issue.,,169

Professor George Dix of. the University of Texas School of Law has
advocated a further variation on this approach. 170 He not only recommends
replacing "know" with "appreciate" but also urges that the term "wrong" "be
defined as either legally wrong or morally wrong.,,171 This latter revision of
Texas law would serve to trump the prior Texas case law, discussed above, in
which the courts appear to have narrowly held that "wrong" for purposes of
Texas law is limited to legal wrongs. 172 As Professor Dix argued, "This
change would not make insanity cases like Yates's simple ones. But it would
tell juries they must not reject defendants' claims of insanity simply because
the defendants retained some minimal ability to intellectually understand that
their conduct was against the law.,,173

This revision to the statute would also provide prosecutors with greater
leeway in determining whether to push for a conviction or agree that a
defendant is legally insane. 174 For example, prosecutors pursued a conviction

166. PAUL S. APPELBAUM, ALMOST AREVOLUTION 168 (1994). Several years prior to the Yates case,
Dr. Appelbaum provided the following scenario to illustrate the difference between a test using "appreciate"
rather than "know": "In particular, delusional persons-such as the depressed mother who kills her baby,
believing that it is the only way to save the child from a life of sin and subsequent perdition-were at risk
for exclusion under a strict McNaughtan standard." Id.

167. SHANNON & BENSON, supra note 108, at 191.
168. See Bonnie, supra note 64, at 196-97.
169. AM. PSYCHlATRIC AsS'N, THE INSANITY DEFENSE PosmoN STATEMENT 6 (1982), available at

http://www.psych.orgledulother_resllib_archiveslarchiveslI98202.pdf.
170. George E. Dix, Op-Ed., Texas Must Refine Insanity Standard, SAN ANTONIO EXPRESS-NEWS,

Dec. 4, 2005, at 5H.
171. Id.
172. See supra notes 134-41 and accompanying text.
173. See Dix, supra note 170, at 5H. Under his test, Professor Dix would have submitted the

following jury instruction in Yates: "Did Yates, as [a] result of her serious mental illness, have such a
distorted perception of the meaning of her conduct that she did not meaningfully appreciate that it was
morally wrong?" Id.

174. See Emily, supra note 15, at lA.
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for capital murder against Schlosser after she cut the arms off of her infant
daughter while having psychotic hallucinations relating to her mental illness. I7S

Following the court's final determination that Schlosser was NGRI, after the
initial trial ended in a hung jury, Professor Dix commented that it was
"unfortunate that the law is not clear enough to make Schlosser's insanity
evident to the state so that a trial would not be needed."176 In referring to his
proposal to define "wrong" in terms of either legal or moral wrongfulness,
Professor Dix observed, "Had the law made clear that she was insane if-as
a result of her impairment-she did not appreciate that cutting off her infant's
arms was morally wrong, I don't see how a prosecutor could have justified
pressing for a trial.,,177

The Dix proposal would represent a substantial improvement over current
law. It recognizes that the concept of cognition is not limited to a person's
simple awareness of surrounding circumstances and that the concept of
wrongfulness includes a moral component. The proposed revision could stand
alone or be combined with a narrow volitional test as described above.

C. Adopting the Oregon Approach

Another formulation of the insanity defense that merits strong
consideration is the approach that Oregon enacted subsequent to the Hinckley
case. 178 Oregon bases its insanity defense on the ALI two-pronged model, with
both cognitive and volitional tests but with a significant twist. 179 Instead of
identifying the prospective verdict as "not guilty by reason of insanity," the
Oregon law styles the defense and potential jury verdict as "guilty except for
insanity.,,18o Specifically, the Oregon statute provides:

(1) A person is guilty except for insanity if, as a result of mental disease or
defect at the time of engaging in criminal conduct, the person lacks
substantial capacity either to appreciate the criminality of the conduct or to
conform the conduct to the requirements of law.
(2) As used in [this provision], the terms "mental disease or defect" do not
include an abnormality manifested only by repeated criminal or otherwise
antisocial conduct, nor do they include any abnormality constituting solely
a personality disorder. 181

175. See supra note 2 and accompanying text.
176. See Emily, supra note IS, at 1A.
177. Jd.
178. OR. REV. STAT. § 161.295 (2005).
179. Jd.
180. Jd.
181. Jd.
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The Oregon Administrative Rules further define the terms "mental
disease" and "mental defect" as follows:

(4) "Mental Disease." Mental disease is defined as any diagnosis of mental
disorder which is a significant behavioral or psychological syndrome or
pattern that is associated with distress or disability causing symptoms or
impairment in at least one important area of an individual's functioning and
is defined in the current Diagnostic and Statistical Manual of Mental
Disorders (DSM IV) of the American Psychiatric Association.
(5) "Mental Defect." Mental defect is defined as mental retardation, brain
damage or other biological dysfunction that is associated with distress or
disability causing symptoms or impairment in at least one important area of
an individual's functioning and is defined in the current Diagnostic and
Statistical Manual of Mental Disorders (DSM IV) of the American
Psychiatric Association. 182

There are significant differences between the Oregon statutes and a
typical insanity defense provision or comparable statute. The most obvious,
ofcourse, relates to nomenclature. 183 Given the long history ofmisinformation
and ignorance about both the insanity defense and serious mental illness, there
may be a greater willingness on the part of jurors, and legislators, to embrace
a verdict that includes the word "guilty" in contrast to "not guilty" for conduct
that would ordinarily result in culpability.'84 Moreover, the Oregon statute is
not a GBMI law, which requires incarceration as with any other criminal
conviction. 18s Instead, individuals found "guilty except for insanity" under
Oregon law fall under the jurisdiction of the state's Psychiatric Security
Review Board (PSRB) and generally go to the Oregon State Hospital for
treatment and a later supervised, conditional release. 186 Accordingly, the
statutory structure in Oregon requires long term treatment and supervision of
the affected individuals through a hospital system, not the state's prison
system. 18

? In addition, once an Oregon jury finds a defendant "guilty except
for insanity," the state's PSRB takes jurisdiction over the person for the
maximum period possible upon a finding of guilty. 188

182. OR. ADMIN. R. 859-010-0005 (4)-(5) (2006).
183. 1NTERIM REPoRT, supra note 76, at App. F.
184. See infra text accompanying note 212.
185. See BONNIE ET AL., supra note 32, at 131 (stating that the "consequence of a GBMI verdict is

conviction and a criminal sentence").
186. OR. REV. STAT. § 161.327 (2005); see also OR. ADVOCACY CrR., Guilty Exceptfor Insanity

(GE/), in MENTAL HEALTH LAw IN OREGON: A GUIDE FOR CONSUMERS AND FAMILIES (2001), available
at http://www.oradvocacy.orglpubslMentalHealthLawOregonlmh3h3.htm (last visited Sept. 5, 2006).

187. See § 161.327.
188. See OR. ADVOCACY CTR., supra note 186. Although the Oregon statutes are somewhat

extensive, the Oregon Advocacy Center has summarized the PSRB process as follows:
The PSRB was created by the Oregon legislature in 1977 to supervise persons who successfully
use the insanity defense. The PSRB has five members including a psychiatrist, a psychologist,
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Over the years, studies have revealed "a low criminal recidivism rate for
insanity acquittees on conditional release" under the Oregon PSRB system. 189
Dr. Paul Appelbaum observed that the Oregon PSRB "is the most intensively
studied posttrial [sic] reform model."l90 He added, "[T]he close follow-up and
the ability to rehospitalize acquittees rapidly that characterize the Oregon
system appear to have had a substantial positive effect.,,191

As described above, prior to the 2005 legislative session, the
Jurisprudence Committee reviewed the insanity defense and considered the
prospect of a "guilty, but insane" verdict as a possible replacement for the
current standard. 192 Several states have enacted statutes that either replace the
insanity defense with a GBMI verdict or add a GBMI alternative. 193 These

a member with a parole or probation background, an attorney with criminal trial experience and
a member of the public. PSRB supervision lasts from the day a person is placed under PSRB
jurisdiclion until the person is discharged or the maximum sentence ends.

A person who is found GEl will usually go to Oregon State Hospital (OSH) in Salem. The
person will be in the forensics program at OSH. The forensics program has high and medium
security wards and some less restrictive housing for persons close to release.

Afler a person goes to OSH, the PSRB must hold a hearing within 90 days to decide if the
person should stay in the hospital. Afler the initial hearing, a person can apply for discharge or
conditional release no more than once every six months. The PSRB must hold a hearing within
60 days of the application, except for the first request which does not have to be sooner than 90
days after the initial hearing. The hospital superintendent also can ask the PSRB to conditionally
release or discharge a person. In this case, the PSRB must hold a hearing within 60 days of
receiving the application. The PSRB must hold a hearing for each person under its supervision
at least every two years, even if no one asks for a hearing.

A person has the right to have an attorney to represent him or her in most PSRB matters.
If a person cannot afford an attorney, one will be appointed.

A person can be conditionally released from the hospital if the PSRB approves a
community release plan. A person on conditional release is still under PSRB supervision while
in the community and can be returned to the hospital ("revoked") for breaking any conditions
of the release or if the person's mental illness cannot be controlled in the community. PSRB
conditions for release often include some or all of the following:

• Mental health treatment and supervision
• An individual who agrees to report to the Board about the person's status and who will
notify the PSRB of any violations of the conditions of release
• Housing arrangements
• Other conditions including no alcohol or drugs, random drug screen tests, no use of
firearms, and no driving

Id. (citations omitted).
189. Grant H. Morris, Placed in Purgatory: Conditional Release of Insanity Acquittees, 39 ARIZ.

L. REv. 1061, 1070-71 (1997) (summarizing several studies and observing that "[r]evocation occurred most
frequently when patients did not comply with their treatment program or violated some other condition of
their conditional release plan, suffered a deterioration in mental condition, or exhibited signs of
dangerousness").

190. APPELBAUM, supra note 166, at 186.
19I. Id.
192. See supra notes 76-79 and accompanying text. The committee rejected making the change. See

INTERIM REPORT, supra note 76, at 38.
193. Am. Psychiatric Ass'n, Questions and Answers on Using "Insanity" as a Legal Defense,

http://healthyminds.orglinsanitydefense.cfm(lastvisitedSept.5,2oo6);see,e.g.,GA. CODE ANN. § 17-7-
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GBMI statutes, unlike the Oregon approach, function virtually identically to
guilty verdicts and result in incarceration. 194 Indeed, "GBMI laws have been
widely criticized by legal and psychiatric groups ranging from the American
Bar Association to the American Psychiatric Association."195 As Dr. Howard
Zonona, a noted psychiatrist from Yale who has headed the American
Academy of Psychiatry and the Law, has observed, "GBMI is a farce in that
it is no different from a guilty verdict. It doesn't offer any specific treatment.
Itdoesn't offer anything any different from going to jail and getting whatever
any other prisoner would get.,,196 Thus, a verdict of GBMI is not functionally
any different from a guilty verdict and does not guarantee any psychiatric
treatment. Accordingly, it is good that the Jurisprudence Committee rejected
the use of a GBMI verdict, but unfortunate that the very different Oregon
approach drew little attention.

Ironically, because the Texas insanity defense is extremely narrow, we
already have a variation of a GBMI verdict for all practical purposes; our
defense is so narrow that it borders on being nonexistent. Typically, in cases
in which the issue is aggressively contested by the prosecution, the defendant
has an extremely limited chance of successfully pleading the insanity defense.
Rare exceptions exist, of course, such as in Yates, Laney, and Schlosser.197

Yet, in those cases, the facts regarding the defendant's underlying conduct and
symptoms of mental illness have tended to be extreme. 198 For example, in
Laney all five medical experts, even those hired by the prosecution, agreed that
she met the standard for legal insanity.l99 Both Yates and Schlosser, despite
their horrific facts, required two trials each.2

°O Separate from these rare cases,
the insanity defense is typically successful in Texas only when the prosecutor
does not seriously contest the plea.201 Indeed, the overall number of people
found NGRI is extremely small.202

131 (2004); 18 PA. CONS. STAT. ANN. § 314.44 (West 1998); S.C. CODE ANN. § 17-24-20 (2003).
194. See Am. Psychiatric Ass'n, Questions and Answers on Using "Insanity" as a Legal Defense,

http://healthyminds.orglinsanitydefense.cfm (last visited Sept. 5, 2006).
[S]ince persons found guilty but mentally ill (GBMI) are punished in the same way as those
found guilty, use of this verdict may mislead jurors about the consequences of their decisions.
Persons found GBMI typically do not receive specialized mental health services beyond what
is normally available in a prison setting.

[d.
195. Hancock, supra note 128, at IH.
196. [d.
197. See supra note I and accompanying text.
198. See supra note I and accompanying text.
199. See Hancock, supra note 13, at IH (describing Laney's evaluation by two defense experts, two

prosecution experts, and a fifth expert appointed by the court; the "psychiatric findings were unanimous.")
200. See supra notes 15-20 and accompanying text.
201. SHANNON & BENSON, supra note 108, at 198-99.
202. E-mail from Jeffry Bearden, Director of Forensic Psychiatric Programs, North Texas State

Hospital, Texas Department of State Health Services, to Brian Shannon (Aug. 7, 2006, 14:30 CST) (on file
with the Texas Tech Law Review). As of August 7, 2006, there were seventeen NGR! acquittees in the
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During the Jurisprudence Committee's interim study prior to the 2005
legislative session, the National Alliance on Mental illness of Texas (NAMI
Texas) began advocating the replacement of the insanity defense in Texas with
a standard identified as "guilty except for mental illness.,,203 The proposal was
a variation of the Oregon approach.204 Like the Oregon provisions, the NAMI
Texas proposal was not a GBMI statute requiring incarceration as with a guilty
verdict, but it would have required long-term hospitalization upon a finding of
"guilty except for mental illness.,,205 As initially proposed, the NAMI-Texas
approach was comparable to the Oregon statutory scheme and would have
permitted the defense "if, as a result of a psychosis caused by a serious mental
illness, the person lacked substantial capacity to appreciate that the person's
conduct was wrong or lacked substantial capacity to conform the person's
conduct to the requirements of the law.,,206 This proposal would have restored
to Texas law a variation of the ALI test that was once the law of Texas for

maximum security unit at the North Texas State Hospital and another seventy-seven NGRI acquittees in less
restrictive state hospital settings in Texas. [d. Moreover, in fiscal years 2004, 2005, and 2006 (through July
26, 2006), there were, respectively, twenty-one, twelve, and fifteen new NGRI acquittals across Texas
referred by the courts to the state hospital system. [d.

203. See INTERIM REPORT, supra note 76, at 38.
204. NAMlTExAs,GuILTYExCEPTFORMENTALlLLNEss: APROPOSEDCHANGEFORTHECURRENT

DEFENSE OF "NOT GUILTY BY REAsON OF INSANITY" (2005) (copy on file with Texas Tech Law Review).
The proposal that NAMI-Texas submitted to the legislative committee stated several points of interest:

A. At the time of the trial instead of pleading guilty or not guilty, the person pleads Guilty
Except for Mental Illness, and the person has the burden of proof, which is by preponderance
of the evidence.
B. A person who is charged with a crime may be found Guilty Except for Mental Illness if, as
a result of a psychosis caused by a serious mental illness, the person lacked substantial capacity
to appreciate that the person's conduct was wrong or lacked substantial capacity to conform the
conduct to the requirements of the law. ln other words, the person has to have been affected by
a mental illness such that the person did not know that what he or she was doing was wrong
when the crime was committed or could not control his or her actions because of the psychotic
symptoms of a serious mental illness as diagnosed through accepted scientific criteria.
C. The court shall instruct the jury of the consequences to the person if a verdict of Guilty Except
for Mental Illness is returned.

****
E. A person found Guilty Except for Mental lllness would be placed in Vernon State Hospital
for care and treatment under the jurisdiction of the court for the maximum sentence he or she
could have received had they been convicted for the crime.
F. A person can be conditionally transferred within the forensics program of the state hospitals
from high to medium security facilities and less restrictive housing.
G. A person can be conditionally released from Vernon State Hospital if the court approves a
community release plan that is developed and monitored by the Texas Correctional Office on
Offenders with Medical or Mental Impairments. A person on conditional release is still under
the jurisdiction of the court for the entire period of the criminal sentence while in the community
and can be returned to the hospital ("revoked") for breaking any conditions of the release or if
the person's mental illness cannot be controlled in the community.

See SHANNON & BENSON, supra note 108, at 199-200 (quoting proposal). The author of this Essay served
as a volunteer consultant to NAMI-Texas in the preparation of this proposal.

205. [d. at 199.
206. [d.
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adults and remains the law in Texas for juveniles.207 The proposal also
attempted to limit the scope of the volitional prong of the test by narrowing it
to situations in which a defendant "could not control his or her actions because
of the psychotic symptoms of a serious mental illness as diagnosed through
accepted scientific criteria.,,208 As the legislative session began in January
2005, however, NAMI-Texas narrowed its proposal to focus only on the
cognitive prong and provided, "A person who is charged with a crime may be
found Guilty Except for Mental lllness if, as a result of a psychosis caused by
a serious mental illness, the person lacked substantial capacity to appreciate
that the person's conduct was wrong.,,209

Although NAMI-Texas varied its approach to the substantive standard for
insanity in its proposals, one key matter remained constant,210 The proposals
urged changing the name of the defense from "not guilty by reason of
insanity" to "guilty except for mental illness.,,211 Similar to Oregon's statute,
this approach, if enacted, would relieve jurors from grappling with the
intuitively challenging concept of finding a person not guilty for certain bad
acts the defendant unquestionably committed.212 Moreover, like under current
Oregon law, the proposal called for treatment and hospitalization, generally
within a secure hospital setting, not incarceration, to follow a jury finding of
guilty except for mental illness.213 Likewise, as under Oregon law, the state
would retain jurisdiction over an individual found guilty except for mental
illness for the full period of the criminal sentence.214 Interestingly, after the
verdict in the second Yates trial, the jury foreman stated that "the group had
'some emotional difficulty' reaching its unanimous verdict and would have
had an easier time if they could have found her 'guilty but insane. ",215

Of course, the Texas Legislature enacted no changes to the substantive
standard for insanity as part of S.B. 837, and the NAMI-Texas and other

207. See supra notes 41-46, 56-58, and accompanying text.
208. SHANNON & BENSON, supra note 108, at 199.
209. NAMI TEXAS, supra note 204.
210. See id.
211. Id.
212. SHANNON & BENSON, supra note 108, at 195. Moreover, because under Texas law the jury

cannot be told anything regarding the consequences of a NORI finding, jurors are intentionally kept in the
dark about the likelihood of hospitalization upon such a finding. See infra notes 220-22 and accompanying
text.

213. SHANNON & BENSON, supra note 108, at 200.
214. Id. at 199. Interestingly, following the verdict in the second Yates trial in late July 2006, USA

Today editorialized in favor of the Oregon approach. Editorial, Yates Verdict Reflects a Healthy Evolution,
USA TODAY, July 28, 2006, at 12A. Should legislators ever give this type of proposal serious consideration,
the implementing legislation could establish a supervisory PSRB similar to that in Oregon or delegate
supervisory responsibilities to existing public entities such as the North Texas State Hospital at Vernon and
the Texas Correctional Office on Offenders with Medical or Mental Impairments. Similar to Oregon, these
entities should provide, oversee, and monitor treatment, conditional transfers among security levels within
the hospital setting, and conditional release planning, oversight, and followup. Id.

215. Yates Committed to North Texas Hospital, supra note 126.



HeinOnline -- 39 Tex. Tech L. Rev. 95 2006-2007

2006] THE TEXAS INSANITY DEFENSE 95

refonn proposals went nowhere.216 Nonetheless, this proposal, or some variant
of it, should receive consideration in future legislative sessions. S.B. 837
admirably established clear guidelines and greater authority for courts with
regard to the supervision, oversight, treatment, and release of individuals
found NGRI.217 Unfortunately, given the extraordinarily narrow scope of the
underlying standard for insanity, however, few individuals will benefit from
the enactment's oversight, supervision, and treatment options. Most others,
particularly in cases in which the prosecution contests the insanity defense,
will continue to be found guilty and sentenced to prison tenns or death with
no guarantee offollowup mental health treatment.218 Regardless of which test
for insanity legislators employ, the NAMI-Texas proposal to convert the name
of the defense from not guilty to guilty, when coupled with the followup
supervision, oversight, and treatment approaches within the state's mental
health system as recently enacted in S.B. 837, offers an intriguing alternative
that has worked elsewhere and could improve current Texas law.219

D. Fully Informing the Jury

Separate from the need to revise the substantive test for insanity, another
revision merits consideration. The legislature should amend Texas law and
allow the court to give a dispositional instruction to the jury that explains the
consequences of an insanity verdict. Under Texas law, the jury may not be
infonned of the potential consequences of a NGRI verdict.220 Specifically,
Article 46C.154 of the Texas Code of Criminal Procedure states, "The court,
the attorney representing the state, or the attorney for the defendant may not
infonn a juror or a prospective juror of the consequences to the defendant if
a verdict of not guilty by reason of insanity is returned.,,221

Thus, article 46C.154 prohibits the court and the attorneys from
informing jurors or prospective jurors of the consequences to the defendant if
they return a verdict of NGRI.222 The ostensible purpose of this provision is
to prevent the jurors, if possible, from contemplating the consequences to the
defendant of their decision.223 Although courts have held that this provision
does not deny fundamental fairness to the defendant, this provision is

216. See supra notes 72-78, 203-04 and accompanying text.
217. See supra notes 110-18 and accompanying text.
218. SHANNON & BENSON, supra note 108, at 202.
219. See id.
220. TEx. CODECRIM. PRoc. ANN. § 46C.154 (Vernon Supp. 2006).
221. [d.
222. [d. Somewhat ironically, the nonsubstantive title for article 46C.154 is styled, "Informing Jury

Regarding Consequences of Acquittal." [d. Of course, the operative language of the section mandates the
direct opposite. [d.

223. See id.
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extremely troubling.224 Indeed, if we trust our juries sufficiently to make
determinations as serious as making findings to impose the death penalty, why
not trust them with knowledge regarding likely secure hospitalization of a
person found NGRI?

Even though infonnation regarding the likely consequences of an insanity
acquittal is irrelevant to the central question of a person's mental state at the
time of the offense in question, guidance of this nature is necessary for a jury
to make a knowledgeable and informed decision about the insanity defense.
A typical juror is likely acting under the incorrect impression that a person
who is acquitted on the basis of insanity will immediately walk free from the
courtroom, as would a person who is otherwise acquitted. No doubt there is
a lack of awareness on the part of most jurors that lengthy hospitalization is a
likely result in Texas in most cases in which the insanity defense has been
invoked.225 Moreover, despite a tremendous growth in knowledge and
awareness over the last ten to fifteen years regarding serious mental illnesses,
the range and depth of psychoses, new varieties of successful treatments, and
the dangers of nontreatment, many myths about mental illness and a
substantial amount of stigma still exist. The Texas Court of Criminal Appeals
observed that the rationale for providing an instruction regarding the
consequences ofan insanity acquittal "is persuasive, that is, such an instruction
prevents confusion by jurors and prevents jurors from finding an individual
guilty where the clear weight of the evidence indicates the defendant was
insane at the time of the commission of the offense.,,226

Advocacy groups have urged legislators to revise the law to better infonn
jurors. For example, as part of calling for a "sweeping reexamination of the
legal standard for insanity and how such cases are handled," NAMI leaders
urged the following:

At the very least, judges should be required to instruct juries ... as to what
will happen to a defendant found not guilty by reason of insanity: that they
will be hospitalized in secure facilities for treatment, and if they ever recover

224. See, e.g., Shannon v. United States, 512 U.S. 573, 575 (1994) (holding that federal insanity law
does not require a trial court to instruct the jury on the consequences of an insanity determination); Robison
v. State, 888 S.W. 2d 473,477 (Tex. Crim. App. 1994), cert. denied, 515 U.S. 1162 (1995) (holding that
there was no constitutional inflllnity and citing Zwack v. State, 757 S.W.2d 66, 69 (Tex. App.-Houston
[14th Dist.] 1988, writ refd), which held the same).

225. See supra notes 111-15 and accompanying text. Note that although the Laney jury ultimately
found Laney NGRL the jurors "wrestled for hours over some jurors' fears that Ms. Laney 'was gonoa walk'
if they returned an insanity verdict. The jury's foreman said legislators could help by allowing juries to
'know the consequences' of such a verdict and giving clear definitions to help lay people understand the
law." Hancock, supra note 128, at IH.

226. Robison, 888 S.W.2d at 477. In Robison the court rejected a constitutional challenge to the
statutory bar on informing jurors of the likely consequences of an insanity acquittal determining that it was
a "policy decision" that must "be left to the Legislature where they have spoken on such matters." [d.
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sufficiently to return to the community, they will be subject to continued
monitoring.227

Similarly, the Mental Health Association in Texas urged the legislature to
"eliminate the provision in state law that prohibits juries from being informed
of the consequences to the defendant if a verdict of 'Not Guilty by Reason of
Insanity' is returned."228

The ABA concluded that "a court should instruct the jury as to the
dispositional consequences of a verdict of not guilty by reason of
[insanity]."229 Although recognizing the argument that informing jurors about
the consequences of an insanity verdict "may distort the decisionmaking
process" and potentially lead to compromise verdicts, the ABA has declined
to adopt that view.230 The ABA expressed concern that "jurors who are not
informed about dispositional consequences will speculate about the practical
results of a nonresponsibility verdict and, in ignorance of reality, will convict
persons who are not criminally responsible in order to protect society.,,231 The
ABA concluded that an instruction was "the most sensible approach given the
potential for prejudice" otherwise and observed the following:

Particularly in cases in which defendants are charged with violent crimes
(which is usually the case if the nonresponsibility issue is tried to a jury, as
opposed to a judge), juries need to be told about the effect of a finding of
mental nonresponsibility [insanity] if the possibility of a serious injustice is
to be avoided. The fear of compromise verdicts is misplaced. Jurors
frequently are given instructions about lesser-included offenses which
theoretically could as easily soften jury decisions but do not seem to do so in
practice.232

Accordingly, the Texas Legislature should amend article 46C.154 as follows:

The court shall instruct the jury regarding [, the attome, representing the
state, or the attome, for the defendant nlay notinfouIlajwor or a prospeetive

227. Press Release, NAMI, Don't Kill Andrea Yates: Change the Law Instead (Mar. 14, 2002),
available at http://www.nami.orglpressrooml2oo20314.html.

228. Legislative Policy PlatfonnAdopted by the Mental Health Association in Texas, supra note 180,
at 3. The organization reasoned that the current "barrier to full information perpetuates the myth that a
person who is found not guilty by reason of insanity is released into the community without any
confinement, supervision, or treatment." [d.

229. ABA STANDARDS, supra note 66, § 7-6.8.
230. See id. at 381.
231. [d.
232. [d.
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jnfol of] the consequences to the defendant ifa verdict of not guilty by reason
of insanity is retumed.233

This is a policy matter for the legislature that is readily susceptible to this
simple fix. No good reason exists to continue the current practice of hiding the
ball. Why should we continue to deliberately obfuscate matters for the jury?234
Jurors should not have to guess or speculate about the potential for treatment
or whether authorities will continue to detain the individual in a secure setting.

V. CONCLUSION

The Texas insanity defense is unduly narrow and reflects centuries-old
attitudes and scant understanding of serious mental illness. When coupled
with constricted interpretations of the term "wrong" and a statutory preclusion
from informing a jury about the likely consequences of an NGRI verdict, the
defense's utility faces an overwhelmingly stacked deck against it.235 Through
the enactment of S.B. 837 in 2005, the Texas Legislature admirably provided
the courts with substantial guidance and authority to oversee long term
treatment of individuals found NGRI in either secure state hospitals or less
intensive state or community settings.236 S.B. 837's improvements are of little
value, however, if our overwhelmingly narrow test for legal insanity results in
only a handful of people being found NGRI. Instead, the reforms will largely
be rendered nugatory because the NGRI defense will typically fail, and the
offender, even with a serious mental illness, will face incarceration. Any of
the proposals articulated above would represent an improvement over current
Texas law and modernize our insanity defense to better comport with modern
understandings of acute psychiatric illnesses and their treatment. I am not
advocating a "get out ofjail free" approach, but rather that Texas demonstrate
a willingness to employ S.B. 837's secure hospitalization and treatment
alternatives for appropriate defendants following criminal proceedings that
involve an appropriate and modern legal standard.237

Separate and apart from the issues surrounding the criminal justice
aspects of the insanity defense, we must continue to focus on improving our

233. See TEx. CODE CRIM. PRoc. ANN. § 46C.154 (Vernon Supp. 2006).
234. Cf TEx. CODECRIM. PRoc. ANN. § 37.07(4) (Vernon Supp. 2006) (providing jury instructions

regarding prospects of parole in jury sentencing). Additionally, although the Jurisprudence Committee did
not take a stand on the issue during its 2004 interim study of the Texas insanity defense, the committee did
observe that it "believe[dl the Legislature should examine the pros and cons of revealing to juries knowledge
of consequences and procedures following the verdict of NORI:' INTERIM REPoRT, supra note 76, at 39.

235. See discussion supra Parts II, IV.
236. See discussion supra Part m.
237. The extent of any increase, however, is speculative. Note that during the short period in which

Texas followed the AU approach, the total numbers of defendants found NORI were still small. See supra
notes 155-56 and accompanying text.
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mental health treatment system. Think of the tragedies, including the horrific
Yates, Laney, and Schlosser cases, in which serious human consequences
might have been avoided had there been proper, timely, adequate, and ongoing
treatment. Indeed, we now know that serious mental illnesses are generally
treatable, particularly with the array of modem and newer generation
medications that are available.238 We should be striving to make available
current and appropriate treatments for such neurobiological diseases and assure
continuity of care. But, if we as a society continue to neglect, fail to prioritize,
and underfund the needs of our at-risk citizens with serious mental illnesses,
then the criminal justice system will remain overburdened with people who
might have been successfully treated in the community prior to any overlap
with criminality.239 Although the insanity defense can be and should be
improved, the need for its employment can be lessened with early diagnoses
and appropriate treatment for people with serious mental illnesses.24o

Political will is necessary to make a substantive change to the insanity
defense. That will was lacking during the 2005 session of the Texas
Legislature and in the Governor's office. Moreover, for representatives
elected on a law and order platform, the consideration of revisions also
implicates issues with strong political overtones. Nonetheless, the criminal
code should reflect moral judgments about criminal culpability and evince an
understanding of serious mental illness that comports with modem science.
Our law should not be morally bankrupt. For individuals such as Yates,
Laney, and Schlosser, a long term secure hospital setting appears far more
appropriate than incarceration or execution. Had there been in place an
insanity standard such as those advocated in this Essay, perhaps the
prosecution would have been more willing to agree to that type of result rather
than the arduous processes that unfolded. Now that S.B. 837 has put in place
the proper tools to assure long term hospitalization and court supervision for
individuals found NGRI, thus assuring protection of the public, it is time for
a serious discussion regarding a change to the substantive insanity law.
Accordingly, regardless of which of the array of possible reforms discussed

238. See NamLorg, About Mental Dlness, hnp://www.nami.orglContentlNavigationMenulInforrn_
YourseIf/AbouCMentaUllnesslAbouCMental_lllness.htrn (last visited Sept. 16,2006) ("Mental illnesses
are treatable. . . . The best treatments for serious mental illnesses today are highly effective; between 70 and
90 percent of individuals have significant reduction of symptoms and improved quality of life with a
combination of pharmacological and psychosocial treatments and supports."); see also SHANNON &
BENSON, supra note 108, at 13-18 (discussing serious mental illnesses such as schizophrenia, bipolar
disorder, and major depression).

239. See generally DORIsJ. JAMES & LAuREN E. GLAZE, BUREAU OFJUSTICE STATISTICS, U.S. DEP'T
OF JUSTICE, MENTAL HEALTH PROBLEMS OF PRISON AND JAIL INMATES (2006), available at http://www.
nami.orgfTemplate.cfm?Section=Press_September_2006&Template=/ContentManagementlContentDisplay
.cfm&ContentlD=38175.

240. See Bard, supra note 29 (presenting a thoughtful discussion of the importance of improving the
public mental health system as a means of avoiding tragic situations such as the cases of Yates and her late
children).



HeinOnline -- 39 Tex. Tech L. Rev. 100 2006-2007

100 TEXAS TECH LAW REVIEW [Vol. 39:67

above or some other variation, the Texas Legislature should enact revisions to
the Texas insanity defense for adult offenders to better comport our law with
the medical understanding of the typical symptoms of serious mental illness.


