
HeinOnline -- 26 Rev. Litig. 401 2007

Amended Federal Rule of Evidence 408:
Trapping the Unwary

Robert A. Weninger*

1. INTRODUCTION 402
II. COMMON LAW AND THE ADOPTION OF FEDERAL EVIDENCE RULE

408 409
A. The Importance ofDisclosure to the Likelihood and Quality

ofSettlements 409
B. The Adoption ofRule 408 and Congressional Debate over

Whether the Rule Should Change the Common Law by
Excluding Statements Made During Compromise
Negotiations 414

III. THE 2006 AMENDMENT TO FEDERAL EVIDENCE RULE 408 417
A. Division in the Federal Courts over Whether Rule 408

Applies in Criminal Cases 41 7
B. An Earlier Proposal to Amend Rule 408 419
C. The Final Version ofthe Amendment 422

IV. THE SURVEY OF LAWYER REACTION TO EVIDENCE RULE 408 AS

AMENDED 424
A. Methodology ofthe Survey 424
B. Lawyer Reaction to the Amendment .426

1. In General. 426
2. Accord between Government Lawyers and Private

Practitioners 427
3. Decisions to be Made by the Client .429
4. Decisions to be Made by the Lawyer. .430
5. The Difficulty of Knowing if a Statement Exposes an

Individual to Criminal Prosecution 431
6. The Probative Value ofNegotiation Statements 432
7. Lawyers Needing to Testify in Criminal Cases for or

Against their Clients 434
8. The Unrepresented Individual.. .434
9. Agreements Against Disclosure .435
10. Leverage Gained by a Public Agency on its Civil

Claim Because of Incriminatory Negotiations
Statements 438

ApPENDIX A. THE QUESTIONNAIRE 442
ApPENDIX B. THE QUESTIONS ON WHICH CONSENSUS WAS THE

GREATEST 447
ApPENDIX C. DEMOGRAPHIC INFORMATION REGARDING THE

LAWYERS SURVEYED 449



HeinOnline -- 26 Rev. Litig. 402 2007

402 THE REVIEW OF LITIGATION [Vol. 26:2

ApPENDIX D. THE QUESTIONNAIRE WITH RESPONSES ANALYZED BY

OCCUPATIONAL CATEGORY 450

I. INTRODUCTION

This Article presents the results of an empirical study of
lawyer reaction to Federal Rule of Evidence 408 (Compromise and
Offers of Compromise) as amended on December I, 2006. 1 Rule

* 1. Hadley Edgar Professor of Law, Texas Tech University School of Law,
B.B.A., University of Wisconsin, 1955; LL.B., University of Wisconsin, 1960;
LL.M., University of Chicago, 1964. The author is grateful to Larry Cunningham,
Patricia L. Smith, Susan Saab Fortney and other colleagues at the law school for
commenting on earlier drafts of this Article. Thanks also to Judge Jack B.
Weinstein and to Laird C. Kirkpatrick for commenting on the final draft and to
Christopher B. Mueller for suggesting this topic to me to begin with. Of course,
the author is solely responsible for any mistakes or lapses in judgment in
interpreting the results of the survey reported here.

1. On April 12, 2006 the United States Supreme Court forwarded to
Congress a proposed amendment to Rule 408. The Supreme Court has authority
under the Rules Enabling Act, 28 U.S.C. §§ 2071-77 (2000), "to prescribe general
rules of . . . evidence for cases in the United States district courts (including
proceedings before magistrates thereof)." 28 U.S.C. § 2072(a). The Court must
transmit proposed amendments to Congress by May 1 of the year in which the
amendment is to take effect. 28 U.S.c. § 2074(a). Rules submitted by the
Supreme Court to Congress are subject to a statutory waiting period of at least
seven months, during which time Congress may reject or modify any of the rules
prescribed. Id. If Congress fails to enact legislation affecting the proposed rules,
they take effect on December 1 of the year in which they are submitted by the
Supreme Court. !d. The amendment to Rule 408 took effect on December 1,
2006.

The process for proposing changes in evidence rules begins with the Advisory
Committee on Evidence Rules, one of five advisory committees of the Judicial
Conference of the United States, the body charged with responsibility for studying
the operation and effect of rules of practice and procedure. 28 U.S.c. § 331
(2000). From time to time, the advisory committees submit drafts of proposed
rules, amendments, and explanatory committee notes to the Judicial Conference's
Standing Committee on Rules of Practice and Procedure (the Standing Committee)
with recommendations that they be released for publication. If approved by the
Standing Committee, the proposed amendments and committee notes are
circulated among the bench and bar for a period of six months while public
hearings are held and comments are received. Thereafter the advisory committee
re-considers its proposals, puts them in final fonn, and transmits them to the
Standing Committee which, in tum, transmits them, possibly with revisions, to the
Judicial Conference. Ultimately, the Supreme Court receives them for its approval
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408 generally excludes civil settlement evidence-offers or
acceptances of compromise, or statements by parties or their lawyers
in negotiations-when offered to prove the amount or validity of a
disputed claim. 2 The newly amended Rule allows the use in federal

and submission to Congress. This summary of the rule-making procedures relies
on James C. Duff, Federal Rulemaking, The Rulemaking Process,
http://www.uscourts.gov/rules/proceduresum.htm (last visited Jan. 25, 2006).

In its original form Rule 408 provided:

Evidence of (I) furnishing or offering or promising to furnish, or (2)
accepting or offering ... to compromise a claim which was disputed as to
either validity or amount, is not admissible to prove liability for or
invalidity of the claim or its amount. Evidence of conduct or statements
made in compromise negotiations is likewise not admissible. This rule
does not require the exclusion of any evidence otherwise discoverable
merely because it is presented in the course of compromise negotiations.
This rule also does not require exclusion when the evidence is offered for
another purpose, such as proving bias or prejudice of a witness,
negativing a contention of undue delay, or proving an effort to obstruct a
criminal investigation or prosecution.

FED. R. EVID. 408 (1975) (amended 2006). As amended Rule 408 now provides:

(a) Prohibited uses. Evidence of the following is not admissible on behalf
of any party, when offered to prove liability for, invalidity of, or amount
of a claim that was disputed as to validity or amount, or to impeach
through a prior inconsistent statement or contradiction:
(I) furnishing or offering or promising to furnish-or accepting or
offering or promising to accept- a valuable consideration In

compromising or attempting to compromise the claim; and
(2) conduct or statements made in compromise negotiations regarding the
claim, except when offered in a criminal case and the negotiations related
to a claim by a public office or agency in the exercise of regulatory,
investigative, or enforcement authority.
(b) Permitted uses. This rule does not require exclusion if the evidence is
offered for purposes not prohibited by subdivision (a). Examples of
permissible purposes include proving a witness's bias or prejudice;
negating a contention of undue delay; and proving an effort to obstruct a
criminal investigation or prosecution.

FED. R. EVID. 408.
2. The purpose of Rule 408 is to promote the public policy of encouraging

the voluntary resolution of disputes. FED. R. EVID. 408 advisory committee's note.
American law has long favored settlement and compromise. See Williams v. First
Nat'l Bank, 216 U.S. 582, 595 (1910) ("Compromises of disputed claims are
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criminal cases of statements made in compromise negotiations about
civil claims brought by a public agency. 3 This is the first

favored by the courts ...."). The policy preference for settlement is expressed not
only in Federal Rule of Evidence 408 but also in Federal Rule of Civil Procedure
16. Rule 16 was amended in 1983 to make the "facilitation of settlement" an
express purpose of pre-trial conferences and to provide more explicitly for case
management authority. It was amended again in 1993 to permit the judges to
require parties and counsel to attend settlement conferences and to better describe
the various procedures that might be used in settlement efforts. The preference for
settlement also finds expression in Federal Rule of Civil Procedure 68 which
imposes costs on litigants who achieve a less satisfactory result at trial than they
would have received under a settlement offered under the rule. See Edward F.
Sherman, From "Loser Pays" to Modified Offer ofJudgment Rules: Reconciling
Incentives to Settle with Access to Justice, 76 TEX. L. REv. 1863 (1998)
(describing the process of an offer of judgment). Congress has encouraged the
utilization of alternative dispute resolution (ADR) in federal courts. The Civil
Justice Reform Act of 1990 (CJRA), 28 U.S.C. §§ 471-82 (2000), directed each of
the ninety-four federal district courts to implement plans to reduce expense and
delay in litigation and suggests that they may include the use of ADR mechanisms
in such plans. ADR techniques include negotiation, mediation, nonbinding
arbitration, private judging, panel evaluation, summary jury trial, mini-trial, and
the settlement conference. See Stephen MeG. Bundy, The Policy in Favor of
Settlement in an Adversary System, 44 HASTINGS LJ. 1,58-60 (1992) (considering
the relationship between the preference for settlement and both the CJRA and Rule
16). For a useful discussion of the CJRA, see generally Symposium, Evaluation of
the Civil Justice Reform Act, 49 ALA. L. REv. 1 (1997) (discussing the current
implications of the CJRA). The CJRA expired in 1997. Congress expressed its
support of ADR more strongly when it enacted The Alternative Dispute Resolution
Act in 1998, mandating that federal courts by local rule "provide litigants in all
civil cases with at least one alternative dispute resolution process, including, but
not limited to, mediation." 28 U.S.c. § 652(a) (2000). One commentator writes
that, "ADR is rapidly becoming an integral part of the litigation process. Courts
around the country are 'annexing' a wide variety of ADR procedures that must be
utilized before a lawsuit is allowed to proceed to trial." Edward F. Sherman, The
Impact on Litigation Strategy of Integrating Alternative Dispute Resolution into
the Pretrial Process, 15 REv. LiTIG. 503, 504 (1996). For a study evaluating the
use of ADR techniques in federal courts and finding that mediation is the most
popular form of ADR, see Elizabeth Plapinger & Donna Stienstra, ADR and
Settlement in the Federal District Courts: A Sourcebook for Judges and Lawyers,
in ALTERNATIVE DISPUTE RESOLUTION: THE LITIGATORS HANDBOOK 406-408
(Nancy F. Atlas, Steven K. Huber & E. Wendy Trachte-Huber eds., 2000).

3. FED. R. EVID. 408. The amendment also resolves division in federal
appellate courts over two other issues. First, the amendment expressly bars the use
of settlement evidence when offered either as a prior inconsistent statement to
impeach or as proof contradicting the testimony of a party or his witnesses at trial.
Id. Second, the amendment expressly bars the use of settlement evidence even
when offered by the party who made the offer, acceptance, or negotiations
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amendment to Rule 408 since the Evidence Rules went into effect in
1975.4 It is one of a group of amendments to the Federal Rules,
which have favored the prosecution in criminal cases. 5 The United
States Department of Justice was deeply involved in the process that
led to the Advisory Committee's proposal of this amendment.

This Article begins by arguing that rational settlements
require that parties have full access to the facts pertinent to their
dispute and that such access often depends on the parties voluntarily
disclosing the strengths or weaknesses of their claims or defenses
during the negotiation of a settlement. It then discusses how the
adoption of original Rule 408 in 1975 promoted the bargaining
process by expanding the common law exclusionary rule to make
inadmissible not only offers or acceptances of compromise, but also
conduct or statements made during the negotiation of a settlement.
This Article notes the position taken by the Justice Department
during the legislative debate over original Rule 408-that conduct or
statements made during negotiations should be admissible under the
Rule just as they were at common law. The stance taken by the
Justice Department was regarded as inimical to the policy of
promoting compromise and was ultimately rejected by Congress.

After discussing the division in the federal courts over
whether original Rule 408 barred the admission of civil settlement
evidence in criminal cases, the Article reviews two Advisory
Committee proposals to amend Rule 408 to resolve the split. The
proposal that took effect on December 1, 2006, permits the use
(against an accused in a federal criminal prosecution) of statements
made in negotiations concerning the settlement of public claims
civil claims brought by a public office or agency in the exercise of its
regulatory, investigative, or enforcement authority. The amendment

statement. Id. These two issues are less controversial than the question
concerning the use of civil settlement evidence in criminal litigation, and this
Article does not discuss them.

4. 21 CHARLES ALAN WRIGHT & KENNETH W. GRAHAM, JR., FEDERAL
PRACTICE AND PROCEDURE § 5008 (2d ed. 2005).

5. Professor Kenneth W. Graham, Jr. and the late Professor Charles Alan
Wright canvassed the amendments made to the Federal Rules of Evidence between
1975 and 2000. "Putting aside the ten or so trivial amendments, only seven of the
amendments appear to be neutral on their face. The largest group of amendments
(10) favor the prosecution in criminal cases .... Only two amendments arguably
favor criminal defendants or civil plaintiffs." /d.
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does not allow the use of statements made in negotIatIOns over
claims between private parties. The Advisory Committee proposed
this amendment as a compromise measure when it withdrew an
earlier proposal that was championed by the Justice Department,
which would have denied Rule 408 protection in criminal cases to
negotiation statements regarding any civil claim-even those
asserted by private parties.

The Article concludes with a discussion of the lawyer
reaction to the amended Rule. Why a study of lawyer reaction to the
amendment? The reason is that settlement predominates in civil
cases in the United States6 and lawyers are among the principal
actors in the bargaining process. Lawyers not only influence their
clients' decisions whether to seek a compromise, they also conduct
negotiations on their behalf and make important choices concerning
the statements to be made during conferences, the information to be
exchanged, and the overall manner in which settlement is to be
approached. Consequently, what lawyers think of the rules relating
to bargaining may directly affect their behavior in the process. For

6. As for the frequency of settlement, while commonly cited rates of
between 85% and 95% of all litigated cases are probably overstated, one can safely
say that settlements predominate in civil cases in the United States. Marc S.
Galanter & Mia Cahill, "Most Cases Settle": Judicial Promotion and Regulation
of Settlements, 46 STAN. L. REv. 1339 (1994). As for the frequency of trial, the
findings of various studies suggest that trials occur in about only 3% of all litigated
cases. Charles Silver, Does Civil Justice Cost Too Much? 80 TEX. L. REv. 2073,
2107-12 (2002) (citing and summarizing various studies showing trials in about
3% of cases). In federal courts, during the decade 1995-2004, the percentage of
civil cases reaching the trial stage declined each year-from 3.2% in 1995 to 1.6%
in 2004, a decrease of 50%. The decline in the rate of trial during this period was
steady, in most years the percentage being less than the year before. The following
represents the percentage of cases that reached trial each year:

1995 3.2% 2000 2.2%
1996 3.0% 2001 2.2%
1997 3.0% 2002 1.8%
1998 2.6% 2003 1.7%
1999 2.3% 2004 1.6%

See ADMIN. OFFICE OF THE U.S. COURTS, JUDICIAL FACTS AND FIGURES tbl. 2.13
(2006) (on file with author) (extrapolating from data therein). The data is partially
reproduced in Judicial Facts and Figures Table 4.10 District Courts Civil Cases
Terminated by Action Taken, available at http://www.uscourts.gov/
judicialfactsfigures/Table410.pdf.
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example, at common law, when statements made in negotiatIOns
were not protected by the rule excluding compromise evidence,
lawyers resorted to the tactic of speaking "conditionally" or
"hypothetically" in order to make their statements inadmissible if
bargaining failed and litigation followed. 7

Three hundred and forty-six lawyers from across the nation
participated in this study. The survey sought their views on a range
of policy issues raised by the amendment. Unsurprisingly, these
lawyers are deeply concerned over the impact that the use of civil
settlement evidence in criminal litigation may have on bargaining
with public agencies. 8 The great majority of respondents agreed that
the effect of the amendment will be to inhibit a free exchange of
information and make it harder to negotiate settlements. 9 For
example, compromise discussions may be chilled by the difficulty of
knowing exactly which negotiation statements would be relevant in a
criminal prosecution. 1O There is concern that lawyers in settlement
discussions may revert to the common law practice of using words of
qualification or may simply make no statements whatsoever in

7. Negotiations statements made in hypothetical fonn were inadmissible as
irrelevant. United States v. Tuschman, 405 F.2d 688, 690 (6th Cir. 1969)
("[W]hen made in hypothetical form, offers are inadmissible for the reason that
they cannot be treated as an assertion of a party's actual belief."). M.e. Slough,
Relevancy Unraveled (Part III), 5 U. KAN. L. REv. 675, 720 (1957). Professor
McCormick said that it was "generally accepted doctrine" at common law that
unqualified statements of fact in compromise negotiations were admissible at
common law. CHARLES T. MCCORMICK, EVIDENCE § 251 (1954). The Senate,
during the legislative consideration of Rule 408, described the practice of
protecting hypothetically phrased statements as constituting "a preference for the
sophisticated, and a trap for the unwary." S. REp. No. 93-1277 (1974), reprinted in
1974 U.S.C.C.A.N. 7051, 7057.

8. The reader who "can't wait" to see the results of the survey may view
Appendix A, the questionnaire with a breakdown of responses, and Appendix B, a
graph and bulleted list that depicts the points on which there was the greatest
agreement among respondents.

9. See infra Appendix A. Eighty-eight percent of all respondents agreed in
question 12 that under the amendment negotiations would be inhibited. Eighty
one percent of all respondents agreed in question 17 that it would be harder to
negotiate settlements.

10. See infra notes 91-92 and accompanying text. (Seventy-three percent of
all respondents agreed.)
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support of a bargaining position. II Except for statements made by
the unrepresented or unwary, the amendment may fail to accomplish
its objective of providing evidence to the government to aid in the
prosecution of crime.

Although the amendment directly affects only Federal Rule
408, forty-two states have evidence codes based at least in part on
the Federal Rules of Evidence. 12 As a result of the amendment,
lawmakers in many of these states may consider revising their
evidence rules and enacting a state-law counterpart to the newly
amended Rule. 13 This Article addresses the policy implications of
the amendment and makes arguments that state rulemakers may wish
to examine before adopting a similar measure. It is important to the
development of future evidence law that lawmakers hear arguments
counter to those made in support of the amendment.

11. It is also possible that attorneys will simply refuse to negotiate directly
with government counsel, but instead insist that any settlement talks take place in
mediation. Because of the confidentiality sections of the federal Administrative
Dispute Resolution Act, 7 U.S.c. § 574 (2000), there may be a greater possibility
of confidentiality within mediation than under the proposed amendment.
However, some cases cast doubt on the extent and scope of confidentiality under
these federal statutes. See In re Grand Jury Subpoena Dated December 17, 1996,
148 F.3d 487 (5th Cir. 1998), cert. denied sub nom. Moczygemba v. United States,
526 U.S. 1040 (1999) (rejecting any application of the Act to a prosecutor's
endeavor to subpoena mediation records); see also Fed. Deposit Ins. Co. v. White,
76 F. Supp. 2d 736, 738 (N.D. Tex. 1999) (declining to apply a local rule requiring
mediation confidentiality where one party at the mediation allegedly engaged in
duress).

12. Wright and Graham list forty-two states that have adopted evidence rules
or statutes based, at least in part, on the federal rules of evidence. As for the
remaining eight states, six are governed by the common law of evidence: Georgia,
Illinois, Massachusetts, Missouri, New York, and Virginia. Two other states,
California and Kansas, have codes based on the Uniform Rules of Evidence. 21
WRIGHT & GRAHAM, supra note 4, § 5009, at 353.

13. Wright and Graham note that states with evidence codes modeled after
the Federal Rules have not rushed to amend their codes whenever the Federal
Rules have been amended. "As amendments began coming to the Federal Rules of
Evidence as frequently as the swallows to Capistrano, few states were willing to
gear up their rulemaking apparatus to follow the latest shift in the political
composition of the federal Advisory Committee on Rules of Evidence." 21
WRIGHT & GRAHAM, supra note 4, §5009, at 354.
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II. COMMON LAW AND THE ADOPTION OF FEDERAL EVIDENCE

RULE 408

A. The Importance ofDisclosure to the Likelihood and
Quality ofSettlements

Professors Marc S. Galanter and Mia Cahill argue that
"[s]ettlement is not intrinsically good or bad, any more than
adjudication is good or bad" and that "[t]he occurrence of a
settlement is in itself no more an assurance of a quality result than
the occurrence of a trial.,,14 For them the question is not whether
settlements should be encouraged or discouraged, but how they can
be improved. 15 In that vein, many commentators and judges have
concluded that a free exchange of pertinent information between
disputants not only increases the likelihood, but also the quality, of
settlements: 16 "When rational parties have full access to the relevant
information about their dispute, they can perceive the strengths and

14. Galanter & Cahill, supra note 6, at 1388.
IS. See Galanter & Cahill, supra note 6, at 1388 (raising questions about

quality of settlement versus quantity of settlement).
16. Galanter & Cahill, supra note 6, at 1388 ("How do we encourage

settlements that display desirable qualities? This requires that we have a sense of
which qualities we consider important in a particular settlement arena-full
disclosure of relevant facts, adequate compensation, fair sharing of the exchange
surplus, encouraging future relations between the parties, providing guidelines for
future negotiators, or any of the many other features by which we might judge a
settlement."). United States District Judge Hubert L. Will, at a seminar for newly
appointed District Judges, emphasized the lawyers' need for knowledge of the
relevant information if settlement talks are to be productive:

If the case is ripe for settlement in the sense that counsel know enough
about the facts with respect to liability and damages so that they can
conduct an intelligent discussion, then it is highly desirable that
discussions of settlement be invoked or encouraged at an early stage....
There's no point in talking about settlement at a time when the parties are
not wel1 enough informed to rational1y discuss the elements in the case,
and so that they can tel1 you enough about it so you can make an
intelligent contribution to an evaluation of the case.

Hubert L. Will, Robert R. Merhige & Alvin B. Rubin, Proceedings ofSeminar for
Newly Appointed United States District Judges: The Role of the Judge in the
Settlement Process, 75 F.R.D. 203, 204 (1976).
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the weaknesses of each other's cases, as well as the likely range of
recovery if the plaintiff wins. With that knowledge they will often
be in a position to settle.,,17 But where "parties are afraid to share
the reasoning that supports and explains their offers and demands,
they bear a greater risk that the substantive terms of settlement
agreements will not reflect rational and fair resolutions of
disputes.,,18

There is no positive empirical evidence that an exchange of
information improves either the likelihood or quality of settlements,
but it seems obvious that "communication between parties lies at the
heart of the settlement process.,,19 Professor Richard L. Marcus has

17. THOMAS ROWE, JR., SUZANNA SHERRY & JAY TIDMARSH, CIVIL
PROCEDURE 164-65 (2004).

For instance, if the plaintiff seems poised to recover $100,000 to
$150,000 if he or she wins, and if the evidence developed in pretrial
suggests that the plaintiff has somewhere between a 40% and a 60%
chance of winning, then in a costless procedural world, rational risk
neutral parties would probably settle the case for something between
$40,000 (40% x $100,000) and $90,000 (60% x $150,000). The costs of
litigation must then be factored in. If it costs each side $10,000 to try the
case, then the actual range of settlement becomes $30,000 to $100,000.
Obviously, there is no guarantee that the parties will settle the case; the
plaintiff might refuse to back off from a demand for $100,000, and the
defendant might dig in at $30,000. Moreover, the parties might not assess
the chances of success or the likely amount of recovery the same way, or
one side may be willing to take a big gamble. But, at least in many cases,
the pretrial process gives the parties something they did not have before:
the information they need to resolve their dispute.

Id. at 164-65. To protect the interests of absent class members against the poor
judgment or self-interest of either counselor the class representative, court
approval is required for the settlement of a class action. FED. R. CIV. P. 23(e); see
also Saylor v. Lindsley, 456 F.2d 896 (2d Cir. 1972) (concluding that class counsel
had conducted so little discovery to inform himself of the merits of the class claim
that approval of the settlement should have been denied).

18. Wayne D. Brazil, Protecting the Confidentiality of Settlement
Negotiations, 39 HASTINGS L.J. 955, 975 (1988). "Broad construction of [Rule
408] would enhance the rationality of the negotiation process and improve the
likelihood that litigants would thus feel good about the terms they finally accept.
Rationality promotes settlement and respect for the system, and openness of
communication is essential to rationality." !d. at 959.

19. CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, 2 EVIDENCE § 135
(2d ed. 1994) [hereinafter MUELLER & KIRKPATRICK, 2d ed.]. Professor Stephen
MeG. Bundy described the aim of Rule 16 pre-trial conferences and suggested



HeinOnline -- 26 Rev. Litig. 411 2007

Spring 2007] TRAPPING THE UNWARY 411

noted that "[a]ttempting to verify the intuitive and reasonable
conclusion of judges that full disclosure aids the settlement process
as it does the litigation process is probably not worthwhile.,,2o

Generally, negotiations are unregulated and, even when suit
has been filed, parties need not obtain court approval for a
settlement. 21 Consequently, concern over the fairness of an
agreement concluding a lawsuit is not generally reflected in rules,
statutes, or common law. However, in exceptional situations, such
as in representative litigation, courts seek to protect the interests of
absentees or disadvantaged persons from unjust settlements by
requirin~ judicial approval of dismissals or compromises of their
claims.2 When such approval is sought, questions concerning the
disclosure of information relevant to the merits of these claims-and
the extent of such disclosure--ean be critical. For example, in
evaluating the fairness of a class action settlement, a court may focus
on whether the class lawyer had sufficiently apprised herself of the
strengths and weaknesses of the claim and the likelihood of
prevailing if the case were tried. 23 Judicial decisions exhibit concern

ways in which courts can achieve "good faith" participation by attorneys (and
unrepresented parties) in them. Bundy, supra note 2, at 74 ("The aim of such
conferences is to lower the cost of making concessions and to allow the parties to
assess each other's resolve. Therefore, a logical first step is to require each party
to state his initial bargaining position and some supporting reasons. The statement
of position provides a starting point for the bargaining process, while the statement
of supporting reasons provides the basic framework within which concessions will
occur. . .. Once both sides have been presented, each party must submit to
questions and criticisms from the judge in order to determine whether there is a
basis for concessions.").

20. Richard L. Marcus, Myth and Reality in Protective Order Litigation, 69
CORNELLL. REV. 1,27-28 (1983).

21. GEOFFREY C. HAZARD, JR., COLIN C. TATE, WILLIAM A. FLETCHER, &
STEPHEN McG. BUNDY, PLEADING AND PROCEDURE 963 (2005).

22. See FED. R. CIV. P. 23(e) (stating that a court must approve the settlement
ofa class action); CAL. CIv. PROC. CODE § 372 (West 2007) (stating that the court
must approve the settlement of actions brought on behalf of minors, insane
persons, or incompetents).

23. See In re Prudential Ins. Co. Sales Practices Litig., 148 F.3d 283,319 (3d
Cir. 1998) (granting relief when clients detrimentally relied on their lawyer). In
reviewing a class action settlement, Judge Pisano said, "The parties must have an
'adequate appreciation of the merits of the case before negotiating.' ... To ensure
that a proposed settlement is the product of informed negotiations, there should be
an inquiry into the type and amounts of discovery the parties have undertaken."
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over whether counsel, prior to settlement, had adequate access to the
facts of the case either through investigation, discovery, or arms
length negotiations. 24

Discovery-the compelled disclosure of information that
might be presented at trial-eould reasonably be expected to result in
the exchange of information that might aid in settlement. 25 But
many claims, if not most, are settled before discovery is undertaken
or suit is even filed. 26 Also, major studies of the litigation process
estimate that of the cases filed in federal court approximately fifty
percent are concluded with absolutely no discovery27 and twenty
five percent end with only minimal discovery. 28 Therefore,
discovery of consequence occurs in approximately only twenty-five
percent of all filings. Moreover, there is some evidence that,

Hawker v. Consovoy, 198 F.R.D. 619, 631 (D.N.J. 2001) (quoting In re Gen.
Motors Corp. Pick-up Truck Fuel Tank Prod. Liab. Litig., 55 F.3d 768, 813 (3d
Cir. 1995) (internal citations omitted)); see also Saylor v. Lindsley, 456 F.2d 896,
896-99 (2d Cir. 1972) (holding that the three depositions taken by class counsel
did not represent a sufficiently "aggressive effort to ferret out facts helpful to
prosecution of the suit" and that approval of the settlement should have been
denied).

24. E.g., In re Corrugated Container Antitrust Litig., 643 F.2d 195,211 (5th
Cir. 1981) (reasoning that notwithstanding the status of discovery, negotiators for
the plaintiff class had access to a plethora of information regarding the facts of
their case, allowing the district court to make an informed decision about the
fairness of the settlement); see also 7B WRIGHT & GRAHAM, supra note 4,
§ 1797.1, at 102-04 (citing cases dealing with counsels' access to the facts).

25. HAZARD ET AL., supra note 21, at 821 ("An additional legitimate function
[of discovery] is the promotion of settlement. The likelihood of settlement is
increased as the parties' respective appraisals of the value of the case converge.
The likelihood that the parties' pretrial estimates will converge is obviously
affected by whether both parties have access to all information to be presented at
trial, providing, of course, that the information is intelligently and realistically
appraised by the attorneys.").

26. Marc S. Galanter, Reading the Landscape of Disputes: What We Know
and Don't Know (and Think We Know) about Our Allegedly Contentious and
Litigious Society, 31 UCLA L. REv. 4, 11-18 (1984) (considering the attrition rate
among potential lawsuits before lawyers or other third parties are consulted).

27. David M. Trubek et aI., The Costs of Ordinary Litigation, 31 UCLA L.
REv. 72, 90 (1983) (citing PAUL R. CONNOLLY, EDITH A. HOLLEMAN & MICHAEL
J. KUHLMAN, JUDICIAL CONTROLS AND THE CIVIL LITIGATIVE PROCESS:
DISCOVERY 29 (1978)). The same pattern obtains in state court litigation. See
Susan Keilitz et aI., Is Civil Discovery in State Trial Courts Out of Control? 17
ST. CT. 1. 8, 10 (1993) (finding that forty-two percent of the cases in trial courts in
five states settled with no formal discovery).

28. Trubek et aI., supra note 27, at 90.
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regardless of the size and complexity of the case, discovery,
especially if it has been substantial, may actually decrease the
likelihood of settlement and increase the likelihood of trial. 29 Thus,
compelled disclosure alone may not suffice to aid in settlement. If
negotiations leading to compromise are to occur between litigants
apprised of the strengths and weaknesses of each other's cases, much
will depend upon their own investigation of the facts or their
voluntarily exchanging information as part of the bargaining
process. 3D

29. In a study planned by Professor Maurice Rosenberg, Director of the
Project for Effective Justice, Columbia School of Law, researchers found that
discovery may have the effect of increasing the frequency of trial:

Discovery gives the attacking party more confidence in raising his price
for a settlement, but this often has the unintended effect of carrying the
case closer to trial. Although discovery by defendants does not seem to
have such unsettling effects, clearly it does not increase settlements to the
degree generally supposed. The common belief that discovery increases
settlements may be due to the fact that a large majority of cases with
discovery settle, but this is true simply because most cases settle.
Settlement depends on many factors other than cognitive agreement
between the lawyers, such as the wishes of the two clients, the
defendant's money offers, and how settlement or the probable trial
outcome fit into the attorney's total work schedule and affect his relations
with the Bar generally. Heavy discovery yields information but no
increase in settlements.

WILLIAM A. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY SYSTEM 97,
100, 91-101, 200 (1968); see also Samuel Issacharoff & George Loewenstein,
Unintended Consequences ofMandatory Disclosure, 73 TEX. L. REv. 753 (1995)
(concluding that mandatory early disclosure under amended Federal Rule of Civil
Procedure 26 will not likely promote settlement because of self-serving biases
among the parties and their lawyers).

30. The Columbia Project for Effective Justice found that the failure to
conduct discovery was not an impediment to obtaining voluntary disclosures from
the other side:

Forty-five percent of the lawyers who discovered and 40 percent of the
lawyers who did not discover reported that their adversaries "voluntarily
made disclosures of the sort normally made during discovery, but entirely
apart from formal discovery...." Instead of discovery promoting
intimacy ... more lawyers reported "candid and open" informal
disclosures by the adversaries when they had not discovered.
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B. The Adoption ofRule 408 and Congressional Debate
over Whether the Rule Should Change the Common
Law by Excluding Statements Made During
Compromise Negotiations

The adoption of Rule 408 in 1975 ended division in the
courts by establishing the public policy of promoting negotiations as
the dominant rationale for the bar on settlement evidence.3

! The first
sentence of Rule 408 essentially codified the law that almost all
American courts had agreed upon before adoption of the Rule
offers or acceptances of compromise are inadmissible when offered
to prove the validity or amount of a claim in a civil action. 32 The
second sentence broke from the common law by expanding the
Rule's coverage to render inadmissible not only offers or
acceptances of compromise but also conduct or factual statements
made during negotiations. 33

GLASER, supra note 29, at 101.
31. There are at least five principal reasons that have been advanced by the

courts as to why offers in compromise are excluded from evidence: (1) such offers
are irrelevant since they do not imply belief in the validity of the adversary's
position, (2) parties to a compromise negotiation may by express or implied
contract agree that admissions made therein shall be excluded from evidence and
courts will enforce the secrecy agreement, (3) offers of compromise are excluded
because the offeror does not intend to make an admission, (4) it is only fair play to
exclude the unsuccessful efforts at compromise so as to prevent them from being
turned upon one of the parties, and (5) offers of compromise are privileged
communications since the law favors the settlement of differences without resort to
litigation. George M. Bell, Admissions Arising Out of Compromise-Are They
Irrelevant?, 31 TEX. L. REv. 239, 240-41 (1953); see also 23 WRIGHT & GRAHAM,
supra note 4, § 5302, at 168 (commenting on four reasons for excluding evidence
of compromise: relevance, implied contract, privilege, and fairness). "A more
consistently impressive ground is promotion of the public policy favoring the
compromise and settlement of disputes." FED. R. EVID. 408 advisory committee's
note.

32. See BELL, supra note 31, at 240 ("Offers of compromise are for the most
part inadmissible."). See also Jon R. Waltz & J. Patrick Huston, The Rules of
Evidence in Settlement, 5 LlTIG. 11, 11 (1978) ("Prior to Rule 408's advent, all
federal and most state courts excluded offers of compromise as irrelevant to the
substantive issues ....").

33. FED. R. EVID. 408 (1975) (amended 2006). The greater specificity of
negotiations statements as compared to offers of compromise explains why at
common law the former were admissible and the latter were not. A party's offer
was "ambiguous evidence of [his] state of mind and was deemed irrelevant; no
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Increasing the breadth of the exclusionary rule had a practical
effect on the manner in which litigants could discuss settlement.
Because Rule 408 barred the use of bargaining statements to prove
either damages or the validity of a claim, it became unnecessary for
litigants to use words of qualification during ne§otiations to protect
their statements from admissibility at trial. 3 Rule 408 thus
permitted the parties to negotiate in a manner less guarded and more
conducive to a free exchange of information. 35

But in the early 1970s-before Rule 408 was enacted into
law in 1975-eontroversy raged in Congress over whether factual
admissions made in compromise negotiations should be admitted in
civil actions. 36 Both the draft of the Rule originally promuI~ated by
the Supreme COurt37 and the version finally adopted in 1975 8 called
for the exclusion not only of settlement offers or agreements, but
also of conduct or statements made during negotiations. However,
during the legislative phase of rule-making, the House of
Representatives removed that part of the Court's version which
required the exclusion of factual statements. The House acted in
response to strenuous objections made to the Court's version by the
Justice Department, the Internal Revenue Service, and the Equal
Employment Opportunity Commission. 39

such ambiguity existed with respect to specific admissions of fact and these were
admissible." 23 WRIGHT & GRAHAM, supra note 4, § 5308 n.55; see also Nau v.
Comm'r ofIntemal Revenue, 261 F.2d 362, 365 (6th Cir. 1968) ("Admission of a
fact will not be summarily excluded simply because it was made in connection
with an effort to compromise."); John E. Tracy, Comment, Evidence
Admissibility ofStatements ofFact Made During Negotiation for Compromise, 34
MICH. L. REv. 524 (1936) (citing cases in various jurisdictions).

34. See supra note 7 (noting the inadmissibility of statements phrased
hypothetically); FED. R. EVID. 408 advisory committee's note (describing the
effect of the common law rule as inhibiting freedom of communication).

35. See FED. R. EVID. 408 advisory committee's note (stating the rule's
practical application).

36. See 2 MUELLER & KiRKPATRICK, 2d ed., supra note 19, § 134 (giving a
detailed account of the Congressional debates) and 23 WRIGHT & GRAHAM, supra
note 4, § 5301 (describing the objections that arose due to the difficulty in
determining when settlement efforts begin).

37. 56 F.R.D. 183,226-27 (1973).
38. FED. R. EVID. 408 (1975) (amended 2006).
39. See 23 WRIGHT & GRAHAM, supra note 4, § 5301, at 161 nn.9-11 (noting

the potential arguments that negotiations statements made were only for the
purpose of compromise).
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The steadfast position of the executive agencies during the
congressional debate was that independent statements of fact should
be admissible under the Rule just as they were at common law. The
Justice Department created confusion with at least two of its
arguments against the Court's proposal: first, that the exclusion of
statements and conduct during negotiations would encourage parties
to make misrepresentations during settlement talks that would be
unimpeachable in later litigation;4oand second, that the exclusion of
factual admissions "could be interpreted as meaning the exclusion of
pre-existing documents submitted in connection with settlement
proceedings.,,41 In objecting, the Justice Department argued that the
Court's version of the rule enabled citizens, especially in tax cases,
to immunize pre-existing documents merely by presenting them to
governmental agents in encounters that courts might later find not to
have been investigations but, rather, compromise negotiations.42

The agencies, arguing for retention of the common law rule,
advocated a position at odds with the policy of encouraging
compromise. Fortunately, the Senate, upon the urging of the
Advisory and the Standing Committees, restored the exclusion for
statements and conduct.43 The House accepted the Senate's
version,44 and the restored provision was included in the rule
ultimately enacted by Congress.

However, the Justice Department's argument regarding
immunization for pre-existing documents caused Congress to include
an unfortunate provision in its final version of the original Rule
408-the third sentence, which declares that the Rule "does not
require the exclusion of any evidence otherwise discoverable merely
because it is presented in the course of compromise negotiations.,,45
Because this sentence has been completely unnecessary,46 the

40. 23 WRIGHT & GRAHAM, supra note 4, § 5301, at 161 n.11 (discussing the
Justice Department's objections to the proposal).

41. 2 MUELLER & KIRKPATRICK, 2d ed., supra note 19, § 134, at 81-82 nn.6-
7.

42. 23 WRIGHT & GRAHAM,supra note 4, § 5301,161 n.12.
43. S. REp. No. 93-1277, at 10 (1974), reprinted in 1974 u.S.C.C.A.N. 7051,

7056-57.
44. H.R. CONF. REp. No. 93-1597, at 6 (1974), reprinted in 1974

U.S.C.C.A.N. 7098, 7099-7100.
45. FED. R. EVID. 408 (1975) (amended 2006).
46. "Finally, the last sentence of the rule was amended to no apparent

purpose." 23 WRIGHT & GRAHAM, supra note 4, § 5301. The reason that Rule
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Advisory Committee in 2005 deleted it from the proposal that took
effect in 2006, acknowledging that even without the sentence a party
cannot rely upon Rule 408 to immunize pre-existing documents or
otherwise admissible information from discovery or use at trial by
presenting them during compromise negotiations. 47

III. THE 2006 AMENDMENT TO FEDERAL EVIDENCE RULE 408

A. Division in the Federal Courts over Whether Rule 408
Applies in Criminal Cases

Prior to the amendment, federal appellate courts were sharply
divided over whether in criminal cases Rule 408 required the
exclusion of statements made in compromise negotiations over civil
claims.48 Two cases illustrate the split. In United States v. Bailey,49

408 affords the claimed protection without this sentence is that pre-existing
documents are necessarily not "made in compromise negotiations" and thus are
beyond the reach of the Rule. Similarly, a party cannot immunize information
otherwise admissible by disclosing it in negotiations because Rule 408 protects
"statements" made in negotiations, not a person's knowledge of the facts that are
the subject of those statements. Such knowledge remains discoverable and subject
to proof at trial. Because the third sentence of Rule 408 is unnecessary and subject
to possible misconstruction, its deletion is beneficial.

47. FED. R. EVID. 408 advisory committee's note.
48. The Second, Sixth, and Seventh Circuits have admitted civil settlement

evidence in related criminal prosecutions. See, e.g., Manko v. United States, 87
F.3d 50, 54-55 (2d Cir. 1996) ("The policy favoring the encouragement of civil
settlements, sufficient to bar their admission in civil actions, is insufficient ... to
outweigh the need for accurate determinations in criminal cases where the stakes
are higher."); United States v. Baker, 926 F.2d 179, 180 (2d Cir. 1991) ("We
believe it fairly evident that the Rule applies only to civil litigation."); United
States v. Gonzalez, 748 F.2d 74, 78 (2d Cir. 1984) ("The public interest in the
disclosure and prosecution of crime is surely greater than the public interest in the
settlement of civil disputes."); United States v. Logan, 250 F.3d 350, 366-67 (6th
Cir. 2001) (agreeing with the Second and Seventh circuits that the plain language
of 408 makes the rule inapplicable in the criminal context); United States v.
Prewitt, 34 F.3d 436, 439 (7th Cir. 1994) (determining that Rule 408 only applies
in civil proceedings). The Fourth, Fifth, Tenth, Eleventh, and District ofColumbia
Circuits have excluded such evidence. See, e.g., United States v. Thomas, 15 Fed.
Rules of Evidence Service (CBC) 167, 169-70 & n.4 (4th Cir. 1984) (per curiam)
(unpublished) (excluding civil settlement evidence); United States v. Hays, 872
F.2d 582, 588-89 (5th Cir. 1979) ("It does not tax the imagination to envision the
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the Tenth Circuit held in a prosecution for wire fraud and money
laundering that the testimony of a former investment partner
regarding a settlement in a civil suit between the accused and his
former partners should have been excluded under the Rule. The
court canvassed the cases and rejected the reasoning of the Second,
Sixth, and Seventh Circuits, which had held that the Rule applies
only in civil cases. The court said, "the Federal Rules of Evidence
apply generally to both civil and criminal proceedings; nothing in
Rule 408 explicitly states that it is inapplicable to criminal
proceedings; the final sentence is arguably unnecessary if the Rule
does not apply to criminal proceedings at all. ,,50

In contrast, the Seventh Circuit in United States v. Prewitt51

held in a mail fraud prosecution that the Rule should not exclude
incriminating statements made by a criminal defendant to
government investigators in compromise of a civil securities
enforcement action. The court said, "Rule 408 should apply only to
civil proceedings, specifically the language concerning validity and
amount of a claim," and that nothing in the Rule bars the admission
in a criminal case of "statements made at a conference to settle
claims of private parties.,,52

While the Bailey and Prewitt courts differed in their
interpretation of the Rule's language, they also disagreed over

juror who retires to deliberate with the notion that if the defendants had done
nothing wrong, they would not have [agreed to a settlement]."); United States v.
Meadows, 598 F.2d 984, 988-89 (5th Cir. 1989) ("[W]e assume the applicability of
Rule 408 to govern the admission of related civil settlement negotiations in a
criminal tria!."); United States v. Bailey, 327 F.3d 1131 (lOth Cir. 2003) (agreeing
with the Fifth Circuit that Rule 408 applies to both civil and criminal proceedings);
United States. v. Arias, 431 F.3d 1327, 1338 (11th Cir. 2005) (holding that Rule
408 applies to both civil and criminal proceedings); United States v. Graham, 91
F.3d 213, 218 (D.C. Cir. 1996) ("The subject of this rule is the admissibility of
evidence (in a civil or criminal case) of negotiations undertaken to 'compromise a
claim' in a civil action ... it does not address the admissibility of evidence
concerning negotiations to 'compromise' a criminal case." (internal citations
omitted». State appellate courts have also divided on the question. See, e.g.,
People v. Muniz, 262 Ca!. Rptr. 743, 746 (Ct. App. 1989) (holding that the
exclusionary rule does not apply in criminal cases); State v. Gano, 988 P.2d 1153,
1159-60 (Haw. 1999) (holding that the exclusionary rule applies in criminal cases).

49. 327 F.3d 1131 (lOth Cir. 2003).
50. !d. at 1146.
51. United States v. Prewitt, 34 F.3d 436 (7th Cir. 1994).
52. Id. at 439 (citing United States v. Gonzalez, 748 F.2d 74, 78 (2d Cir.

1984».
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powerful policy concerns. The Prewitt court said that "the public
interest in prosecuting crime is ~reater than the public interest in the
settlement of civil disputes." 3 But the Bailey court argued
implicitly that the right to a fair trial outweighed the public interest
in prosecuting crime. It declared that "the potential prejudicial effect
of the admission of evidence of a settlement can be more devastating
to a criminal defendant than to a civillitigant.,,54

Bailey and Prewitt can also be used to illustrate the operation
of Rule 408 as amended. The negotiation statements in Bailey would
be inadmissible because they were made in the settlement of a civil
claim brought by private parties-investment partners of the
accused-not by a public agency. But the amended Rule would not
afford protection in a case like Prewitt because the statements there
were made in negotiations concerning a civil claim brought by the
Securities Division of the State of Indiana, a public agency. Note the
breadth of the amended Rule. The negotiation statements in Prewitt
would be unprotected in a federal criminal proceeding even though
the compromise statement related to the civil or administrative claim
of a state agency rather than a federal one.

B. An Earlier Proposal to Amend Rule 408

From 2003 to 2005, the Advisory Committee met and
considered whether Rule 408 should be amended to resolve the
division in the federal appellate courts over the admissibility of civil
settlement evidence in criminal litigation. 55 The argument of the
Justice Department's representative at all of these meetings was that

53. !d.
54. United States v. Bailey, 327 F.3d 1131, 1146 (lOth Cir. 2003).
55. For a brief account of the Advisory Committee proceedings during this

period, see generally Hon. Jerry E. Smith, Chair, Report of the Advisory
Committee on Evidence Rules (May 15, 2004) [hereinafter Smith 2004 Report]
(relating the Advisory Committee's proceedings in 2004), available at
http://www.uscourts.gov/rules/comment2005/EVMay04.pdf; Report of the
Advisory Committee on Evidence Rules (May 16, 2005) [hereinafter Smith 2005
Report] (relating the Advisory Committee's proceedings in 2005), available at
http://www.uscourts.gov/rules/supct1105/Combined_EV_Report_Rules.pdf;
Advisory Committee on Evidence Rules, Minutes of the Meeting of April 28, 2005
[hereinafter Advisory Committee Meeting Minutes] (giving the minutes of an
Advisory Committee meeting), available at http://www.uscourts.gov/rules/
MinutesIEV04-2005-min.pdf.
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"statements made in civil compromise (e.g., to tax investigators)
could provide critical evidence of guilt needed in a criminal case to
prove that the defendant had committed a crime.,,56 Acknowledging
its "deference" to the Justice Department's position,57 the Committee
in April 2004 approved a proposal that in criminal litigation would
have denied Rule 408 protection to "conduct or statements made in
compromise negotiations" over civil claims generally-elaims by
either public entities or private persons-not just statements made in
negotiations over public claims. 58 Despite deep division in the

56. The Justice Department arguments are summarized in the Smith 2005
Report:

The DOJ contended that if Rule 408 were amended to exclude such
statements in criminal cases, then this probative and important evidence
would be lost to the government. The DOJ representative recognized the
concern that the use of civil compromise evidence in criminal cases
would deter civil settlements. But he contended that the Civil Division of
the DOJ had not noted any deterrent to civil compromise from such a rule
in the circuits holding that civil compromise evidence is indeed
admissible in criminal cases.

Advisory Committee Meeting Minutes, supra note 55, at 3.
57. "This position is taken in deference to the Justice Department's

arguments that such statements can be critical evidence of guilt." Smith 2004
Report, supra note 55, at 2.

58. This earlier version of the proposed amendment appears as follows:

(a) General rule. The following is not admissible on behalf of any party,
when offered as evidence of liability for, invalidity of, or amount of a
claim that was disputed as to validity or amount, or to impeach through a
prior inconsistent statement or contradiction:

(1) furnishing or offering or promising to furnish or accepting or
offering or promising to accept a valuable consideration in compromising
or attempting to compromise the claim; and

(2) in a civil case, conduct or statements made in compromise
negotiations regarding the claim.

(b) Other purposes. This rule does not require exclusion if the evidence
is offered for purposes not prohibited by subdivision (a). Examples of
permissible purposes include proving a witness's bias or prejudice;
negating a contention of undue delay; and proving an effort to obstruct a
criminal investigation or prosecution.

Smith 2004 Report, supra note 55, at 1.
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circuits and disapproval by virtually all of the commentators, 59

decisions like Prewitt would have become the law of the land. 60
Responses to the Committee's call for public comment on the

2004 proposal were "uniformly negative.,,61 Minutes of the
Committee's meeting in April 2005 summarized the criticism:

1) the rule would deter settlement discussions; 2) it
would create a trap for the poorly counseled and the
otherwise unwary, who might not know that
statements of fault made in a settlement of a civil case
might later be used against them in a criminal case; 3)
it would allow private parties to abuse the rule by
threatening to give over to the government alleged
statements of fault made during private settlement
negotiations; 4) it would result in attorneys having to
become witnesses against their civil clients in a
subsequent criminal case, as a lawyer may be called
to testify about a statement that either the lawyer or
the client made in a settlement negotiation; and 5) it
would raise a problematic distinction between
protected offers and unprotected statements and
conduct-a distinction that was rejected as
unworkable when Rule 408 was originally enacted. 62

59. 2 MCCORMICK ON EVIDENCE § 266, at 187-89 (5th ed. 1999); 2 MUELLER
& KIRKPATRICK, 2d ed., supra note 19, § 138, at 104-05 (criticizing United States
v. Gonzalez, 748 F.2d 74 (2d Cir. 1984)); 2 WEINSTEIN'S FEDERAL EVIDENCE §
408.02[5] (2004); 23 WRIGHT & GRAHAM, supra note 4, § 5308, at 115 (Supp.
2006).

60. See supra notes 49-55 and accompanying text.
61. Advisory Committee Meeting Minutes, supra note 55, at 4.
62. Advisory Committee Meeting Minutes, supra note 55, at 4. The

Administrative Office of the U.S. Courts received comment from Hon. Judge Jack
B. Weinstein, November 3, 2004, available at http://www.uscourts.gov/rules/
Evidence%20Comments/04-EV-002.pdf; Professor David Leonard on behalf of
himself and twenty-four signatory law professors, Feb. 9, 2005, available at
http://www.uscourts.gov/rules/Evidence%20Comments/04-EV-0 11.pdf; Professor
Lynn McLain, Jan. 14, 2005 available at http://www.uscourts.gov/rules/Evidence
%20Comments/04-EV-006.pdf; Professor Jeffrey S. Parker, Feb. 15, 2005,
available at http://www.uscourts.gov/rules/Evidence%20Comments/04-EV
014.pdf; Professor James 1. Duane, Feb. 15, 2005, available at
http://www.uscourts.gov/rules/Evidence%20Comments/04-EV-0 IS.pdf; John 1.
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In April 2005, the Committee withdrew the 2004 proposal
and, as a comF:romise measure, proposed the amendment that took
effect in 2006. 3

C. The Final Version ofthe Amendment

Minutes of the April 2005 meeting show that most
Committee members agreed with the disapproving public assessment
of the 2004 proposal. But the minutes also show that some members
were sympathetic to arguments of the Justice Department
representative that the public reaction was ill-informed and that
"statements of fault made to government regulators would provide
critical evidence of guilt in a subsequent criminal prosecution.,,64
Other members commented "that the government's concerns did not

Kenney on behalf of the Committee on the Federal Rules of Evidence, American
College of Trial Lawyers, Feb. II, 2005, available at http://www.uscourts.gov/
rules/Evidence%20Comments/04-EV-017.pdf; Gregory Breedlove on behalf of the
law firm of Cunningham, Counds, Yance, Crowder and Brown, Jan. 28, 2005
available at http://www.uscourts.gov/rules/Evidence%20Comments/04-EV
008.pdf; Atty. Daniel E. Monnat, Jan. 27, 2005, available at http://www.uscourts.
gov/rules/Evidence%20Comments/04-EV-009.pdf. The Administrative Office
also received other public comment on the earlier proposed amendment to Rule
408. The author acknowledges his reliance on arguments and remarks made by
those who responded to the call for public comment.

63. See infra notes 66-68 and accompanying text.
64. The DOJ representative argued against the public comment, making the

following points:

I) [T]he comment overstates the protection of the existing rule, which
prohibits compromise evidence in criminal cases only when it is offered
to prove the validity or amount of the claim; 2) the comment fails to note
that several circuits already employ a rule that admits compromise
evidence in criminal cases even when offered as an admission of guilt; 3)
the comment fails to take account of the fact that many statements made
to government officials in an arguable effort to settle a civil regulatory
matter are essential for proving the defendant's guilt in a subsequent
criminal case-the primary example being a statement to a revenue agent
that is later critical evidence against the defendant in a criminal tax
prosecution; 4) the rule preferred by the public comment would allow a
defendant to make a statement in compromise and later testify in a
criminal case inconsistently with that statement, free from impeachment.

Advisory Committee Meeting Minutes, supra note 55, at 4.
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apply to statements made in compromise between private parties.,,65
Practitioners on the Committee remarked that in cases between
private adversaries, a favorable settlement often required one party to
apologize to the other and that it was unlikely that a party would do
so if his apology could be used against him in a criminal prosecution.

The minutes continue: "In light of this concern, a Committee
member proposed a compromise provision that would permit
statements in compromise to be admitted as evidence of guilt, but
only when made in a civil action brought by a government
regulatory agency.,,66 The Committee resolved to allow the
Reporter to draft such a proposal. In May 2005, the Committee
voted five-to-two to approve the amendment that ultimately went
into effect.67

The amended Rule allows the admission only of "conduct
and statements" made in civil settlement talks. 68 If, as proof of guilt
in a federal criminal case, the prosecutor sought to introduce an
"offer or acceptance" of a settlement, the evidence would be
excluded as not probative of guilt. 69 Further, statements made in the
negotiation of a public claim are not admissible simply because they
are not excludable under Rule 408. They are still subject to the
relevancy requirements of Rules 401 and 402 and the principle of
discretionary exclusion under Rule 403. 70 If, for example, an

65. Advisory Committee Meeting Minutes, supra note 55, at 5.
66. Advisory Committee Meeting Minutes, supra note 55, at 5.
67. Advisory Committee Meeting Minutes, supra note 55, at 5.
68. FED. R. EVID. 408.
69. See FED. R. EVID. 408 advisory committee's note ("Unlike a direct

statement of fault, an offer or acceptance of a compromise is not very probative of
the defendant's guilt .... Moreover, admitting such an offer or acceptance could
deter a defendant from settling a civil regulatory action, for fear of evidentiary use
in a subsequent criminal action.").

70. See FED. R. EVID. 403 (tilting toward admissibility of questioned
statements or conduct because it authorizes exclusion only where the probative
value is "substantially" outweighed by counterweights to admissibility). The
language of balancing tests found in other Rules tends to favor exclusion because
under these tests, questioned evidence should be excluded where probative worth
and prejudicial effect are evenly balanced. See FED. R. EVID. 609(a)(l)
("[E]vidence that an accused has been convicted of such a crime shall be admitted
if the court determines that the probative value of admitting this evidence
outweighs its prejudicial effect to the accused."); FED. R. EVID. 4l2(b)(2)
("[E]vidence offered to prove the sexual behavior or sexual predisposition of any
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individual taxpayer, not represented by counsel, incriminated himself
while negotiating with IRS agents, a court might choose to exclude
the evidence as unfairly prejudicial. 71 Finally, the amendment would
not apply to statements made in plea negotiations in criminal cases;
such statements would remain governed by Rule 410. 72

IV. THE SURVEY OF LAWYER REACTION TO EVIDENCE RULE 408
AS AMENDED

A. Methodology ofthe Survey

The data were gathered using the questionnaire that appears
in the appendix as Figure A. Different organizations of lawyers
various chapters and sections of the Federal Bar Association, for
example-eooperated in the research bye-mailing their members to
notify them of the survey and to provide them with the hyperlink
with which the questionnaire could be accessed on the Internet. 73

alleged victim is admissible if ... its probative value substantially outweighs the
danger of harm to any victim and of unfair prejudice to any party.").

71. See FED. R. EVID. 403 (giving courts the power to exclude unfairly
prejudicial evidence).

72. See FED. R. EVID. 410 (excluding evidence of certain criminal plea
agreements or discussions of plea agreements). "One of the most important uses
of FRE 410 is to protect plea negotiations which are a vital aspect of the criminal
justice process. FRE 410(4) renders any statement made in the course of pleas
discussions with the prosecutor inadmissible against the defendant in any civil or
criminal proceeding, at least where those discussions fail to produce agreement or
lead to pleas later withdrawn." CHRISTOPHER B. MUELLER & LAIRD C.
KIRKPATRICK, EVIDENCE § 4.29, at 253 (3d ed. 2003) [hereinafter MUELLER &
KIRKPATRICK, 3d ed.].

73. The following groups, organizations, or managers of blogs or listservs
cooperated in the research: District of Columbia Young Lawyers Division of the
American Bar Association (ABA) White Collar Crime Committee; Federal Rules
of Criminal Procedure Committee of the ABA Section of Criminal Justice;
Criminal Law Section of the Federal Bar Association (FBA); Federal Litigation
Section of the FBA; chapters of the FBA in San Antonio, Palm Beach, Orange
County, Los Angeles, and Phoenix; Texas Association of Defense Counsel;
Association of Trial Lawyers of America (various listservs); Alumni Office of
Texas Tech University School of Law; Law professors listed in American
Association of Law School directory as professors of evidence; White Collar
Crime Professor Blog; Assistant United States Attorneys, Northern District of
Texas; Federal Public Defender offices in various locations.
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The survey asked respondents to agree or disagree-on a five-point
scale-with a proposition stated in leading fonn in each of twenty
questions. 74 Some questions were suggested by the Advisory
Committee Note to the proposed amendment, others by statements
made in the public comment that had been received on the 2004
proposed amendment. In addition to the responses to the
questionnaire, the survey generated anecdotal evidence by inviting
respondents to express their views by sending text messages online.
Note, however, that this survey has the limitations of any study
perfonned without random sampling and cannot be used to draw
inferences concerning a general population of lawyers. The
responses reflect only the views of those who completed the
survey.75

In an effort to ask the "right questions" in an instrument as
free of bias and ambiguity as possible, the researcher pre-tested the
questionnaire after obtaining helpful comments from colleagues and
experts in the law of evidence. The questionnaire was online during
April and May 2006. As an aside, in the course of conducting the
study and pre-testing the questionnaire, it seemed to this researcher
that lawyers were generally not very familiar with the version of the
amendment then pending before Congress. A possible explanation
may be that while the Advisory Committee called for public
comment on the amendment proposed in 2004, it did not call for
public comment on the 2005 proposal that ultimately became law. In

74. In tallying responses to the questionnaire, "strongly disagree" and
"disagree" were collapsed into a single category indicating disagreement;
"strongly agree" and "agree" were collapsed into a single category indicating
agreement. This left three categories of responses-disagree, neutral, and agree
for each question.

75. The responses to this survey are a form of nonprobability sampling:

Nonprobability sampling refers to the selection of sampling units for a
statistical study according to some criterion other than a probability
mechanism. In contrast to probability sampling, nonprobability sampling
has two major disadvantages: (1) the possibility of bias in the selection of
sampling units and (2) the impossibility of calculating sampling error
from the sample.

Sample Surveys, 13 INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL SCIENCES 594,
612 (1968). Consequently, the responses should not be used to draw inferences
about the attitudes of the lawyer population at large.
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that sense, the amendment may have come in "under the radar."
Obviously, lawyers need to be aware that under the amendment their
negotiation statements in public claim litigation--or those of their
clients-may be admitted in criminal prosecutions.

The survey asked respondents about their legal
backgrounds. Fifty-seven percent of the respondents had more than
fifteen years of experience as lawyers. The 346 who completed the
survey comprised four main occupational categories: public
defenders, law professors, private practitioners, and government
lawyers (other than public defenders). Judges, in-house counsel, and
others constituted a residual fifth group. Figure C in the appendix
details this demographic data.

B. Lawyer Reaction to the Amendment

1. In General

For a snapshot of lawyer reaction to the amendment, the
reader may view the questionnaire, which appears as Figure A in the
appendix with a percentage breakdown of the responses of all
attorneys to each question. Figure D, in greater detail, presents a
percentage analysis of responses by occupational category,
permitting comparisons to be made of the varying views of the four
main (and fifth residual) groups of lawyers. Perhaps the quickest
glimpse at lawyer reaction can be had by viewing the graph and
bulleted list that appear as Figure B in the appendix. The graph
identifies the questions on which the consensus among respondents
was the greatest. The bulleted list beneath the graph states the
salient points on which large percentages of lawyers concurred. In
contrast to those presentations, this section of the Article puts less
emphasis on numbers and percentages and more on possible

. explanations for the views of the respondents on major policy
issues. 76

76. About fifty-one out of seven-respondents volunteered an online text
message. Unless the quoted statements in this section are attributed to other
sources, they are the volunteered remarks of the respondents. Their unedited
statements appear in the Excel spreadsheets used to record the raw data that form
the basis of this study.
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2. Accord between Government Lawyers and
Private Practitioners

427

While the presentations in the appendix provide a quick
summary of the survey, another perspective can be had by focusing
on the extent of agreement between lawyers in two particular
occupational groups-private practitioners and government lawyers.
These attorneys represent different interests and often oppose one
another in both civil and criminal litigation. It is significant that
large majorities of government lawyers and private practitioners
agreed, or were in near accord, on points that may be summarized as
follows: 77

a) Because of the nature of settlement talks, negotiation
statements may be of only questionable value as
evidence of guilt in a later criminal case. 78

b) Agreements with government attorneys to protect
against the disclosure of incriminating statements do
not afford sufficient protection. 79

c) If an individual makes incriminating statements in
settlement talks, a public agency, often having links to
a prosecutor's office, may have significant leverage in
negotiating its civil claims against that individual. 80

d) The potential use in criminal cases of incriminating
negotiation statements will inhibit a full and free
exchange of information in bargaining with public
agencies. 81

77. Government lawyers and private practItIOners agreed on the above
enumerated points even though the majority of private practitioners in agreement
were larger (percentage-wise) than the majority of government lawyers. See infra
notes 78-85 and accompanying text.

78. See infra Appendix D, Question 2: .private practitioners, 90%;
government lawyers, 66%.

79. See infra Appendix D, Question 5: private practitioners, 74%;
government lawyers, 69%.

80. See infra Appendix D, Question 10: private practitioners, 93%;
government lawyers, 71 %.

81. See infra Appendix D, Question 12: private practitioners, 92%;
government lawyers, 63%.
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e)

f)

g)

h)

The potential use in criminal cases of incriminating
negotiation statements will trap the unwary or the
unrepresented. 82

Attorneys who negotiate for parties in public claim
litigation will sometimes find it necessary to testify in
criminal cases regarding negotiation statements,
leading to motions to disqualify the attorney from

. 83representatIOn.
Lawyers will find it harder to negotiate settlements of
civil claims brought by public agencies. 84

Lawyers will resort to the practice of speaking
"hypotheticallt' or "without prejudice" in
negotiations. 8

What accounts for this accord between lawyers who often are
adversaries, especially since their agreement concerns a measure that
can easily be viewed as advantageous to one group over the other?
One possible explanation is that government attorneys and private
practitioners are active participants in the bargaining process and
share an important stake in uninhibited negotiations over public
claims. 86 They may be concerned that this major shift in policy will
change the shape of bargaining and make their tasks much more
difficult.

It is true that government lawyers formed the occupational
group most sympathetic with the amendment. 87 But this is

82. See infra Appendix D, Question 14: private practitioners, 93%;
government lawyers, 60%.

83. See infra Appendix D, Question 15: private practitioners, 79%;
government lawyers, 60%.

84. See infra Appendix D, Question 17: private practitioners, 83%;
government lawyers, 63%.

85. See infra Appendix D, Question 19: private practitioners, 81%;
government lawyers, 63%.

86. See supra notes 81 and 84 and accompanying text (regarding Appendix
D, Questions 12 and 17). Although private practitioners answered questions 12
and 17 with much larger majorities than government lawyers, 63% of the
government lawyers answered each question affirmatively, indicating a substantial
measure of agreement between practitioners and government lawyers on these
issues.

87. See Appendix B. Appendix B identified nine questions on which the
level of consensus among all respondents was the highest. On two of them
questions, 1 and 7-a majority of government lawyers did not join the large
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understandable because undeniably the amendment is a measure
intended to favor the prosecution in criminal cases. Nevertheless,
the positions taken by government lawyers on the above-mentioned
points indicate that they, like the other respondents, perceive a strong
negative side to the proposal. 88 The comments of one government
lawyer were blunt: "This amendment is a terrible idea and will bring
negotiations involving public claims to a standstill. Prosecutors
cannot settle civil fraud cases if defendants are not forthcoming, and
defendants won't be forthcoming if anything they say can be used
against them in a criminal case. And that's just for starters."

3. Decisions to be Made by the Client

Consider an individual who is represented by counsel. A
lawyer who believes that the client's actions may have exposed the
client to criminal liability would be obligated to advise him that any
statements made in negotiations with a governmental agency could
potentially be used against him in a criminal proceeding. If the
client, so advised, were willing (or were even encouraged by his
lawyer) to attend settlement discussions, he would almost certainly
remain mute. One respondent remarked, "As a white collar defense
lawyer, my advice to clients is that avoidance of making even a
potentially incriminating record is paramount. If this amendment
passes, my advice would have to be to say nothing in civil
negotiation." It is also possible that the client, advised that
negotiation statements might be used against him in a criminal
proceeding, may become less communicative with counsel, thereby
reducing the effectiveness of legal representation during settlement.

majority of all respondents. But a majority of government lawyers did join the
majority of all respondents on seven of the nine questions: Questions 2, 10, 12, 14,
15, 17, and 19. (On each ofthose seven questions the percentages for government
lawyers were the lowest of the five occupational groups.)

88. See infra Appendix B.
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4. Decisions to be Made by the Lawyer

Since the decision to settle belongs to the client,89 the lawyer
might even be denied the authority to engage in negotiations. But if
the client grants such authority, since the lawyer understands that her
own negotiation statements may be admitted against her client as an

h . d90 . dm" 91 hi' h baut onze or representative a ISSlOn, t e awyer mIg t e more
than merely circumspect during negotiation sessions. Although the
survey suggests that some lawyers might make no statements at all in
support of a bargaining position,92 seventy-nine percent of the
respondents predict that attorneys who engage in negotiations will
resort to the common law practice of speaking "hypothetically" or
"without prejudice"-a stratagem which the original Advisory
Committee had found "to inhibit freedom of communication with
respect to compromise, even among lawyers.,,93

The consensus, at the very least, is that attorneys will be so
guarded in discussing settlement as to deprive negotiations of the
give-and-take character required for a free exchange of infonnation.
One lawyer volunteered, "My clients and I are already careful about
what we say in civil settlement discussions; we won't say much of
anything if this amendment is adopted." Another spoke of a most
unwelcome contingency "if at some point down the road the client
[got] ambushed with a criminal prosecution because of a supposedly

89. Unless the client has expressly or impliedly authorized the lawyer to
decide the matter, the decision to settle belongs to the client. RESTATEMENT
(THIRD) OF THE LAW GOVERNING LAWYERS § 22 (2000).

90. See FED. R. EVID. 801(d)(2)(C) (defining authorized statements as not
being hearsay).

91. See FED. R. EVID. 801(d)(2)(D) (defining certain representative
statements as not being hearsay).

92. Forty-nine percent of all respondents agreed that under the amendment
lawyers would make no statements whatsoever in support of settlement offers they
might otherwise make. See Appendix A, Question 20.

93. FED. R. EVID. 408 advisory committee's note (regarding the 1972
proposed amendment). Seventy-nine percent of all respondents agreed that
lawyers would resort to using words of qualification. Appendix A, Question 19.
If, after adoption of the amendment, lawyers resort to the common law practice of
speaking hypothetically or conditionally, there is no assurance that their
negotiation statements will be protected as they had been under decisions like
United States v. Tuschman, 405 F.2d 688, 690 (6th Cir. 1969). See supra note 7
and accompanying text.



HeinOnline -- 26 Rev. Litig. 431 2007

Spring 2007] TRAPPING THE UNWARY 431

confidential negotiated settlement. This is attorney malpractice at its
best."

5. The Difficulty of Knowing if a Statement
Exposes an Individual to Criminal Prosecution

One explanation of why negotiations may become more
difficult is that civil lawyers will need to resolve uncertainty over
whether particular statements might expose their clients to criminal
prosecution. Almost three-quarters of the respondents agreed that it
may often be difficult to foresee such liability when civil settlement
is discussed with a public agency. 94 One practitioner said,
"Settlement of civil matters will become more difficult and lengthy if
every statement to be made in attempting to settle a matter must be
put under a scanning electron microscope to eliminate the possibility,
however remote, of attending criminal liability."

The difficulty of knowing what actions might expose an
individual to criminal liability was noted by Justice Stephen G.
Breyer: "[T]he complexity of modern federal criminal law, codified
in several thousand sections of the United States Code and the
virtually infinite variety of factual circumstances that might trigger
an investigation into a possible violation of the law, make it difficult
for anyone to know, in advance, just when a particular set of
statements might later appear (to a prosecutor) to be relevant to some
such investigation.,,95

Couple this uncertainty with the relative inexperience of
some civil lawyers in matters of criminal law, and one can foresee
that many clients will need both a civil and a criminal lawyer at the
outset of negotiations. Dual representation may very well serve the
client's best interests, but it will also complicate settlement and make
it more difficult (and expensive). And as parties and their lawyers
become more guarded in discussing settlement, negotiations will
result in far fewer statements that might be used in the prosecution of
cnme.

94. Seventy-three percent of all respondents agreed. Appendix A,
Question 4.

95. Rubin v. United States, 525 U.S. 990, 994 (1998) (Breyer, J., dissenting
from denial of certiorari).
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6. The Probative Value of Negotiation
Statements

[Vol. 26:2

Do negotiation statements have enough probative value to
justify the dampening effect that their disclosure might have on
negotiations? When the Advisory Committee called for public
comment on its earlier proposed amendment, Judge Jack B.
Weinstein and others responded that settlement evidence-even
statements of fault-may be of doubtful reliability. 96 The
Committee, however, apparently accepted Justice Department
arguments that negotiation statements "can be critical evidence of
guilt."97 But 87% of all respondents agreed that, because of the
nature of settlement talks, negotiation statements may be of only
questionable value in a criminal proceeding. 98 Sixty-six percent of
the government lawyers-including, presumably, prosecutors who
would make final decisions about which evidence will be offered in
criminal proceedings--eoncurred in this negative assessment. 99

96. In response to the Advisory Committee's call for public comment on its
earlier proposed amendment to Rule 408, various persons or organizations
questioned the reliability of negotiations statements when offered in criminal
litigation. Judge Jack B. Weinstein wrote, "I am dubious about allowing any
conduct or statement made in compromise negotiations to be used in criminal
cases (Rule 408). Often the party will be unsupervised by counsel and may make
statements for a variety of reasons that throw doubt on reliability." Letter from
Jack B. Weinstein, Judge, United States District Court for the Eastern District of
New York, to Hon. Jerry E. Smith, Chair, Advisory Committee on Evidence Rules
(November 3, 2004) at 1, available at http://www.uscourts.gov/ruleslEvidence
%20Comments/04-EV-002.pdf. Daniel E. Monnat wrote, "The Committee
appears to assume without any concrete evidence that statements of fault made
during settlement negotiations are more reliable indicators than is the fact of
settlement itself. This assumption overlooks the reality that such statements may
be made merely to encourage settlement, or may be demanded as a condition of
settlement." Letter from Daniel E. Monnat, to Administrative Office of the United
States Courts (Jan. 27, 2005), available at http://www.uscourts.gov/rules/
Evidence%20Comments/04-EV-009.pdf. John J. Kenney wrote: "The Committee
questions whether conduct or a statement during settlement negotiations is any
more reliable or probative of a criminal defendant's guilt than evidence of an offer
or acceptance of settlement." Letter from John J, Kenney, Chair, Committee on
the Federal Rules of Evidence, American College of Trial Lawyers to Judicial
Conference of the United States (Feb. 11,2005) (on file with author).

97. See supra note 56 and accompanying text.
98. See infra Appendices A and D, Question 4.
99. Appendix A and D, Question 4.
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A federal trial court offered an explanation for the low
probative value of settlement evidence:

Settlement negotiations are typically punctuated with
numerous instances of puffing and posturing since
they are "motivated by a desire for peace rather than
from a concession on the merits of the claim." . . .
What is stated as fact on the record could very well
not be the sort of evidence which the parties contend
to be wholly true. That is, the parties may assume
disputed facts to be true for the unique purpose of
settlement negotiations. 100

Indeed, negotiation statements, if they were admitted in
subsequent criminal litigation, would be received as admissions
individual, authorized, or representative-which require no factual
foundation, showing of personal knowledge, or indicia of
reliability. 101 Also, while the Advisory Note refers to admitting
"direct statements of fault" and cites Prewitt as a case in which
"admissions of fault" were received, the Rule speaks only of
admitting "conduct and statements made in negotiations" and does
not mention "fault."

One practitioner commented that criminal and civil matters
"are decided by very different groups of government actors with very
different goals and agenda." Although it is unclear, this lawyer may
have been referring to the reality that some statements made in
negotiations with a civil regulator may be of little probative value
when shorn out of context and used by a prosecutor in a criminal
proceeding. This lawyer may have summed up the thoughts of many
when he also said, "Statements made in settlement negotiations are
not such unique evidence that the public interest gained in their
admission would outweigh the damage that will be done to civil
settlement processes."

100. Cook v. Yellow Freight Sys., Inc., 132 F.R.D. 548, 554 (E.D. Cal.
1990) (internal citations omitted) (quoting United States v. Contra Costa County
Water Dist., 678 F.2d 90, 92 (9th Cir. 1982)).

101. MUELLER & KIRKPATRICK, 3d ed., supra note 72, §§ 8.27, 8.31, 8.32.
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7. Lawyers Needing to Testify in Criminal Cases
for or Against their Clients

Usually settlement talks are carried on orally and go
umecorded. If negotiation statements are admitted in criminal
litigation, it is likely that disputes will arise over what had been said
in earlier bargaining sessions. In such cases, the civil lawyer may
need to testify on behalf of her clients in order to resolve questions
over the exact content of negotiation statements-or to confirm that
they were made at all. 102 But lawyers could also be required to
testify against their clients on these matters in criminal cases,
possibly leading to consequences more serious than motions for
disqualification. One respondent opined succinctly that this will "set
lawyer against client." Another commented, "[I]t will cause an
erosion of the public trust and confidence in legal representation.
Statements made by lawyers during settlement negotiations will
become the basis for conviction of their clients on subsequent
criminal charges. As this becomes known to the public, it will
negatively impact the attorney-client relationship in all civil cases."

8. The Umepresented Individual

An overwhelming majority of respondents hold the view that
an effect of the amendment will be to unfairly trap the unwary or
umepresented. 103 Consider an umepresented individual-a
taxpayer, for example, who discusses settlement of a claim for
unpaid taxes with government agents. Whatever the taxpayer may
understand about his liability for taxes, without a lawyer he would
almost certainly be unaware of an evidence rule that would allow his
statements to investigators to be used against him in a federal
criminal proceeding. The Advisory Committee Note to the
amendment suggests that in such circumstances the statement might
be of low probative value and that the judge might exercise her
discretionary power to exclude the evidence under Rule 403. 104

Judge Jack B. Weinstein supposes that "some protection of

102. Seventy-five percent of all respondents agreed. Infra Appendix A,
Question 15.

103. Eighty-seven percent of all respondents agreed. Infra Appendix A,
Question 14.

104. FED. R. EVID. 408 advisory committee's note.



HeinOnline -- 26 Rev. Litig. 435 2007

Spring 2007] TRAPPING THE UNWARY 435

defendants through Rule 403 is possible and should be explored," 105

but courts and commentators have also argued that the protection
afforded by Rule 403 is limited. l06 A majority of respondents
disagreed that Rule 403 is a sufficient means of assuring the
exclusion of negotiation statements that might be unreliable or
unfairly prejudicial. 107 One commented, "Rule 403 is a crapshoot,
not to be relied upon to prevent the undeniable harm to criminal
defendants and their rights to fair trials that would result from this
amendment."

9. Agreements Against Disclosure

The Advisory Committee's Note stated that during
negotiations over a public claim an individual will be able to seek an
agreement with government attorneys against disclosure. The
Committee said, "Where an individual makes a statement in the
presence of government agents, its subsequent admission in a
criminal case should not be unexpected. The individual can seek to
protect against subsequent disclosure through negotiation and
agreement with the civil regulator, or an attorney for the
government." 108

The survey asked the respondents about their expectations
regarding the confidentiality of negotiations. Two-thirds of the
lawyers took issue with the suggestion that an individual should not
be surprised if his statements in negotiations with a public agency
are admitted against him in a criminal case. 109 The survey did not
inquire about the basis for such expectations of confidentiality, but

105. Comment from Judge Jack B. Weinstein (Oct. 30, 2006) (letter on file
with author).

106. Aviva Orenstein, Deviance, Due Process, and the False Promise of
Federal Rule of Evidence 403, 90 CORNELL L. REv. 1487, 1491 n.13 (2005)
("Courts and commentators emphasize that the Rule 403 balance favors
admissibility and sometimes stress Rule 403 's limited reach. . . ." (internal
citations omitted».

107. Eighty-one percent of all respondents disagreed. See infra Appendix
A, Question 7.

108. FED. R. EVID. 408 advisory committee's note.
109. Sixty-five percent of all respondents disagreed. See infra Appendix D,

Question 3.
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possibly they are explained by these lawyers' belief that Rule 408
applies in criminal cases. IIO

In public claim litigation, an individual's negotiation
statements are made to lawyers or agents of the government.
Certainly, an individual who makes a false statement to a public
official has no justifiable expectation of confidentiality. His conduct
is proscribed by federal criminal law, and he should expect that his
intentional misrepresentation-made in negotiations or elsewhere
could be disclosed upon prosecution. III But other than false
statements made to government agents during bargaining sessions,
the respondents seem to believe that negotiation statements should
be treated confidentially.

The survey inquired about protecting the confidentiality of
negotiation statements through agreements with government
attorneys and civil regulators. Remarkably, more than two-thirds of
the attorneys in each of the five occupational groups were of the
view that such agreements do not afford sufficient protection against
disclosure. I 12 Note that this skepticism is shared by both private
practitioners and government lawyers, the attorneys who would most
often make such agreements. l13 Perhaps the distrust of an agreement
against disclosure is grounded on the suspicion that prosecutors
might use statements covered by the agreement to track down,
uncover, and offer independent evidence against the accused.

Another possible explanation is that lawyers are concerned
over the enforceability of such contracts. An accused could argue
that the prosecution in a criminal trial should be estopped from
offering negotiation statements if in the settlement of an earlier civil

110. It is also possible that expectations of confidentiality are created,
similarly, by requirements in the Alternative Dispute Resolution Act of 1998 that
federal district courts "shall, by local rule ... provide for the confidentiality of the
alternative dispute resolution process and to prohibit disclosure of confidential
dispute resolution communications." 28 U.S.C. § 652(d) (2000). This was quoted
in a letter from John 1. Kenney on behalf of the Committee on the Federal Rules of
Evidence, American College of Trial Lawyers, supra note 62, available at
http://www.uscourts.gov/rulesiEvidence%20Comments/04-EV-017.pdf.

Ill. The making of a false statement to a federal official is a criminal act.
See 18 U.S.c. § 1001(a)(2) (2000) (prohibiting the making of a materially false
statement in a matter within the jurisdiction of the executive, legislative, or judicial
branch).

112. See infra Appendix A and D, Question 5.
113. See infra Appendix D, Question 5: private practitioners, 74%;

government lawyers, 69%.
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case a government lawyer or civil regulator had promised not to use
such proof. 114 But a federal judge in a criminal proceeding might
not consider herself bound by a confidentiality agreement made in
the civil case. 115 A judge might decide against enforcing such an
agreement on public policy grounds-either that the contractual
arrangement would abridge enforcement of the criminal law or that it
would deprive the jury of access to all the. evidence necessary to

114. Wayne Brazil, supra note 18, at 1027, discussed the estoppel argument
noted by a Fifth Circuit panel in United States v. Cook, 557 F.2d 1149, 1152 n.6
(5th Cir. 1977):

In a footnote, a panel of Fifth Circuit judges indicated that they would be
receptive to an argument that a party who promised-as part of a
settlement contract in one case-not to use that settlement outside the
action in which it was entered, should be estopped from introducing
evidence from the settlement in a subsequent suit. Defendants in a
criminal trial that the government launched after it had settled an earlier
civil matter with them argued that "the government was estopped from
using the injunction documents [a consent decree that resulted from a
settlement agreement] because of the specific prohibition they contained
against their use for any purpose other than 'the purpose of this action.'
Characterizing this argument as 'persuasive,' the Cook court went on to
opine that in "simple equity, the government should not be allowed to
induce or obtain a defendant's consent to settlement under specific terms,
and later violate those terms."

Brazil, supra note 18, at 1027 (internal citations omitted).
liS. Wayne Brazil considered the use of private contracts to increase

protection for settlement communications and noted the problem of enforcing such
agreements:

Unfortunately, the enforceability of such contracts is not always clear.
There is a risk, though probably small, that a federal judge would refuse
to enforce such an agreement on the ground that it embodies a doctrine
Congress refused to enact when it adopted the Federal Rules of Evidence.
There also is a risk that a federal judge would view such a contract as
invading a judicial prerogative-restricting the judge's power to make
sure that all the evidence that will help the jury ascertain the truth is
accessible. . .. Similarly, courts can be expected to penetrate any such
agreement when it is necessary to determine whether thee parties engaged
in illegal conduct or set up a relationship that violated public policy.

Brazil, supra note 18, at 1026-27 (internal citations omitted).
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decide guilt or innocence. 116 Possibly the judge may decide that she
should not honor such contractual arrangements because, although
the Advisory Committee Note states that the parties might seek non
disclosure agreements during negotiations, nothing in amended Rule
408 recognizes or attaches any legal effect to them. I 17

10. Leverage Gained by a Public Agency on its
Civil Claim Because of Incriminatory
Negotiations Statements

Overwhelmingly, respondents agreed that if an individual
makes incriminating statements in settlement talks, a public agency
may have significant leverage in negotiating its civil claims against
that individual. 118 Of the several points on which majorities of
government lawyers and private practitioners agreed, this is the point
on which their agreement was the greatest: private practitioners,
93%; government lawyers, 71 %. 119

One researcher has written that "[t]he United States federal
government is the most frequent, the most important, and the most
successful litigant in the American federal courtS.,,120 It is self
evident that the federal government, because of its litigating success
and superior bargaining power, starts with a substantial advantage
over its opponents in negotiating civil settlements. It is probably
also true that the negotiating advantage enjoyed by the government is
explained by the United States being both the enforcer of its civil
claims and the prosecutor of those charged with violating its criminal
laws.

The amendment will augment this initial advantage of the
government because the admissibility in a criminal case of an
incriminatory negotiations statement enhances the prospect of
convicting the accused. This, in turn, gives leverage to the
government's civil claim. No one would suppose that, before the
amendment, the prosecution in a criminal case could not have used a

116. Brazil, supra note 18, at 1026-27.
117. Brazil, supra note 18, at 1026-27.
118. Eighty-eight percent of all respondents agreed. See infra Appendix A,

Question 10.
119. Infra Appendix D, Question 10.
120. Christopher lW. Zorn, u.s. Government Litigation Strategies in the

Federal Appellate Courts, 55 POL. REs. Q. 145, 145 (2002).
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statement protected by Rule 408 to track down and introduce
independent evidence of guilt. But under the amendment, the
government may also use the negotiations statement to support a
criminal prosecution.

This is not to suggest that it is necessarily improper for the
government to use the prospect--or, less delicately, the threat--of
criminal prosecution to gain advantage on its civil claim. Today in
many jurisdictions a lawyer representing a private plaintiff with a
civil claim may properly employ such a threat to gain advantage on
the civil claim. 12 It would be unseemly if the actions of a lawyer for
a public agency were viewed differently. Indeed, in larger terms, the
duty owed by the government lawyer is not only to assist the public
entity in enforcing its civil claims, but also its criminal laws.
Therefore, unless an agency's civil claim is clearly lacking in merit
or unless criminal charges against an individual are not warranted,
the government lawyer's use of such pressure tactics may probably
be viewed as part of a legitimate settlement strategy.

121. The ABA Model Code of Professional Responsibility specifically
prohibited a lawyer from threatening to present or presenting "criminal charges
solely to obtain an advantage in a civil matter." MODEL CODE OF PROF'L
RESPONSIBILITY DR 7-105 (1983). The Model Rules of Professional
Responsibility have replaced the Model Code in many jurisdictions and do not
address this issue. Some commentators have concluded that the tactic of making a
threat of criminal prosecution to gain advantage in a civil matter is not necessarily
improper:

Assuming that there is no violation of other law (such as the state law of
extortion), the Rules do not prohibit a lawyer, in a civil case, from using
the possibility of presenting criminal charges against the opposing party
to gain relief for her client, provided that the criminal matter is related to
the civil claim, the lawyer reasonably believes that the civil claim and the
possible criminal charge are warranted, and the lawyer does not attempt
to exert 'improper influence' over the criminal process.

RONALD D. ROTUNDA & JOHN S. DZIENKOWSKI, PROFESSIONAL RESPONSIBILITY:
A STUDENT'S GUIDE § 4.4-1, at 867 (2006). "As one treatise states, rules
forbidding the lawyer from making such demands are 'overbroad because they
prohibit legitimate pressure tactics and negotiation strategies.''' DAVID P.
LEONARD, THE NEW WIGMORE: A TREATISE ON EVIDENCE § 3.7.3, at 373 (2001)
(quoting 2 GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF
LAWYERING § 4.4:103, at 760 (2d ed. 1991».
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The threat of criminal prosecution, however, is surely more
effective when made by a lawyer representing a public agency than
by a lawyer representing a private plaintiff. This is true not only
because of the inadmissibility of a statement made in the negotiation
of a private claim, but also because of the greater access the
government lawyer has to the offices of a prosecutor-factors which
increase both the credibility of the threat and the likelihood that it
will be carried out.

V. CONCLUSION

Amended Rule 408 is narrower than the amendment
proposed in 2004, which was withdrawn in 2005. It denies Rule 408
protection in criminal proceedings only to statements made in
negotiations over civil claims by public entities. Despite its
protection of statements made in bargaining over private claims, the
amendment could have an enormous impact, in part because modern
federal criminal law is of great breadth and civil suits by
governmental agencies-both state and federal-account for a huge
part of all litigation in the United States.

The newly adopted amendment shows "deference" to the
Justice Department, but the lawyers who responded to this survey
doubt that the Department has advanced sufficient justification for
the use of settlement evidence in criminal litigation. One lawyer
said, "If incriminating facts are mentioned in settlement negotiations,
their substance can be discovered in other ways. The statements
themselves are not necessary." Another remarked that "[s]ince the
government is already so able to prosecute its cases successfully
(what is the current W/L ratio for U.S. Attorneys-is it still north of
95%?) and has ample resources to do so, the marginal utility of
permitting it to use settlement discussions . . . would have to be
weighed against possible adverse effects on the settlement process

"
The attorneys who completed the survey are not bystanders

to settlement. They are the lawyers in the trenches and they believe
that this amendment will chill negotiations over public claims, make
bargaining more difficult, and-except for negotiation statements
made by the unsophisticated or unwary-fail to accomplish its
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purpose of providing the government with more evidence to be used
in the prosecution of crime.
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ApPENDIX A. THE QUESTIONNAIRE

The questionnaire follows, together with a percentage
breakdown of the responses of all the lawyers who completed the
survey.122 Respondents were asked to agree or disagree--on a five
point scale ranging from "strongly disagree" to "strongly agree"
with the proposition stated in each question. In tallying responses,
"strongly disagree" and "disagree" were collapsed into a single
category as were "strongly agree" and "agree." This left three
categories of responses-"disagree," "neutral," and "agree." The
data following each question show the percentage ofall respondents
who answered in each of these three categories.

1. The potential use in criminal cases of statements
made in negotiations with a public agency is justified because the
public interest in prosecuting crime outweighs the policy of
promoting settlements.

Disagree, 81 0/0 Neutral, 6 % Agree, 12 %

2. Because of the nature of settlement talks, where
parties sometimes engage in puffery or posturing and often state
initial positions from which they later retreat, negotiations statements
may be of only questionable value as evidence of guilt in a later
criminal case.

Disagree, 9 % Neutral,4 % Agree, 87 %

3. An individual who makes an incriminating statement
in negotiations with a public agency should not be surprised if the
statement is offered against him in a later criminal case.

Disagree, 65 % Neutral, 9 % Agree, 26 %

122. See Appendix D for the questionnaire, together with a percentage
breakdown of responses by occupational category.
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4. Because of the complexity of modem criminal law
and the great variety of factual circumstances that might constitute a
violation of it, the potential use in a criminal case of a negotiations
statement is often unforeseeable when settlement is discussed with a
public agency.

Disagree, 19 % Neutral, 7 % Agree,73 %

5. Agreements with government attorneys to protect
against the disclosure of incriminating statements made III

negotiations afford sufficient protection against disclosure.

Disagree, 73 % Neutral, 15 % Agree, 12 %

6. Agreements to protect against disclosure do not serve
the public interest in prosecuting crime.

Disagree, 54 % Neutral, 24 % Agree, 22 %

7. The trial judge's discretion to exclude evidence under
FRE 403 is a sufficient means of assuring the exclusion from a
criminal case of negotiations statements that might be unreliable or
unfairly prejudicial.

Disagree, 81 % Neutral,5 % Agree, 14 %

8. Lawyers who negotiate the settlement of civil claims
brought by public agencies must know enough criminal law to
protect against the making of incriminating statements.

Insufficient data. 123

9. The amendment wisely provides Rule 408 protection
in criminal cases to incriminating statements made in compromise
negotiations between private parties to a civil suit.

123. No data for Question 8 are presented because the question was revised
while the survey was underway and the data obtained before and after the revision
are insufficient to support analysis.
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Disagree, 17 % Neutral, 19 % Agree, 64 %

The following questions ask about the probable effect of the
amendment, ifadopted:

10. If an individual makes incriminating statements in
settlement talks, a public agency, often having links to a prosecutor's
office, may have significant leverage in negotiating its civil claims
against that individual.

Disagree, 7 % Neutral, 5 % Agree, 88 %

11. The bargaining practices of lawyers will not be
greatly affected because most lawyers do not negotiate settlements
with public agencies until all (or almost all) questions regarding
criminal exposure are resolved.

Disagree, 69 % Neutral, 21 % Agree, 10 %

12. The potential use in criminal cases of incriminating
negotiations statements will inhibit a full and free exchange of
information in bargaining with public agencies.

Disagree, 6 % Neutral, 6 % Agree, 88 %

13. The interests of clients will be advanced because
lawyers in civil matters will consider their clients' exposure to
criminal liability and will seek a resolution of all claims-eivil and
criminal-against them.

Disagree, 64 % Neutral, 21 % Agree, 15 %

14. The potential use in criminal cases of incriminating
negotiations statements will unfairly trap the unwary or the
unrepresented.

Disagree, 8 % Neutral, 5 % Agree, 87 %
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15. Attorneys who negotiate for parties defending civil
claims brought by public agencies will sometimes find it necessary
to testify in criminal cases in order to explain the meaning of
negotiations statements admitted against their clients, leading to
motions to disqualify the attorney in the criminal case.

Disagree, 9 % Neutral, 16 % Agree, 75 %

16. The public interest will be better served because
difficult-to-prove, complex white collar crimes-such as securities
fraud, tax evasion, money laundering, for example-will be easier to
prove.

Disagree, 68 % Neutral, 21 % Agree, 11 %

17. Lawyers will find it harder to negotiate settlements of
civil claims brought by public agencies.

Disagree, 10 % Neutral, 9 % Agree, 81 %

18. The amendment is sufficiently narrow in scope that it
will not lead to an erosion of other evidentiary privileges. 124

Disagree, 70 % Neutral, 17 % Agree, 13 %

19. Lawyers will resort to the practice of speaking
"hypothetically" or "without prejudice" in negotiations.

Disagree, 5 % Neutral, 17 % Agree, 79 %

124. "Though it rests on a privilege-like rationale, the compromise rule is
not a 'privilege' within the meaning of statutes and rules making privileged matter
undiscoverable." 23 CHARLES ALAN WRIGHT & KENNETH W. GRAHAM, JR.,
FEDERAL PRACTICE AND PROCEDURE, EVIDENCE § 5315 (2d ed. Supp. 2006)
(citing Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc., 332 F.3d 976,
981 (6th Cir. 2003».
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20. Lawyers will make no statements whatsoever III

support of settlement offers they might otherwise make.

Disagree, 28 % Neutral, 23 % Agree, 49 %
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ApPENDIX B. THE QUESTIONS ON WHICH CONSENSUS WAS THE

GREATEST

Figure B identifies the nine questions in the survey on which
there was the greatest consensus among respondents. They were key
questions because they asked, for the most part, about possible
adverse effects that the amendment may have on negotiations over
public claims and on related criminal litigation. 125 The bulleted list
beneath the graph states the basic points on which there was
agreement ranging from 75% to 88% per question.

• 81 % of all respondents disagree that the public
interest in prosecuting crime outweighs the policy of promoting the
compromise of public civil claims (Ql).

• 87% agree that, because of the nature of settlement
talks, negotiation statements may be of only questionable value as
evidence of guilt in a criminal case (Q2).

125. See Appendix A, for questions 1,2,7,10, 12, 14, 15, 17, and 19 and
the corresponding percentages.
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• 81% disagree that the judge's discretion to exclude
evidence under FRE 403 is sufficient protection against the use of
negotiations statements that might be unreliable or unfairly
prejudicial (Q7).

• 88% agree that if an individual makes incriminating
statements in settlement talks, a public agency may have significant
leverage in negotiating a civil claim against him (Q10).

• 88% agree that the use in criminal cases of
negotiation statements will inhibit a full and free exchange of
information in bargaining with public agencies (Ql2).

• 87% agree that the amendment will unfairly trap the
unwary or unrepresented (Q14).

• 75% agree that, under the amendment, attorneys will
sometimes find it necessary to testify in criminal cases to what was
said in negotiations, leading to motions to disqualify the attorney in
the criminal case (Q15).

• 81% agree that lawyers will find it harder to negotiate
settlements of civil claims brought by public agencies (Q17).

• 79% agree that lawyers will resort to the common law
practice of speaking "hypothetically" or "without prejudice" in
negotiations (Q19).
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ApPENDIX C. DEMOGRAPHIC INFORMATION REGARDING THE

LAWYERS SURVEYED

Government lawyers, numbering thirty-five, formed the
smallest of the four main occupational categories. Private
practitioners, the largest group, numbering one hundred and eighty,
had significant legal backgrounds. Fifty-four percent of the
practitioners had in excess of fifteen years of experience as lawyers.
A quarter had prior experience either as prosecutors or government
lawyers, and a quarter had significant practice experience opposing
civil claims brought by public agencies.

Table 1: Demographics of Survey Participants

Totals
Years of Experience

< 5 5 to 15 > 15
44 106 196All Respondants

Respondants by Groups
Public Defenders
Private Practitioners
Law Professors
Government Lawyers
Other

346

43
180
67
35
21

1
23

3
11
6

13
60
14
13
6

29
97
50
11
9

Table 2: Private Practitioners-Years ofPrior Experience as
Prosecutors or Government Lawyers

Practioners
Total
180

None
135

oto 6
23

>6
22

Table 3: Private Practioners-Percentage of Caseload Spent
Opposing Civil Claims by Public Agencies

Practioners
Total
180

0%
38

<20%
99

20-50%
21

>50%
22
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APPENDIX D. THE QUESTIONNAIRE WITH RESPONSES ANALYZED BY

OCCUPATIONAL CATEGORY

1. The potential use in criminal cases of statements
made in negotiations with a public agency is justified because the
public interest in prosecuting crime outweighs the policy of
promoting settlements.

Disagree Neutral Agree
All Respondents 81% 6% 12%
Respondents by Groups:

Public Defenders 98% 0% 2%
Private Practitioners 89% 4% 6%
Law Professors 70% 13% 16%
Government lawyers 43% 14% 43%
Other 76% 0% 24%

2. Because of the nature of settlement talks, where
parties sometimes engage in puffery or posturing and often state
initial positions from which they later retreat, negotiations statements
may be of only questionable value as evidence of guilt in a later
criminal case.

Disagree Neutral Agree
All Respondents 9% 4% 87%
Respondents by Groups:
Public Defenders 7% 2% 91%

Private Practitioners 6% 4% 90%
Law Professors 10% 5% 85%
Government lawyers 29% 6% 66%
Other 5% 5% 90%

3. An individual who makes an incriminating statement
in negotiations with a public agency should not be surprised if the
statement is offered against him in a later criminal case.

Disagree Neutral Agree
All Respondents 65% 9% 26%
Respondents by Groups:
Public Defenders 84% 7% 9%

Private Practitioners 72% 9% 19%
Law Professors 54% 10% 36%
Government lawyers 37% 14% 49%
Other 52% 5% 43%
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4. Because of the complexity of modem criminal law
and the great variety of factual circumstances that might constitute a
violation of it, the potential use in a criminal case of a negotiations
statement is often unforeseeable when settlement is discussed with a
public agency.

Disagree Neutral Agree
All Respondents 19% 7% 73%
Respondents by Groups:
Public Defenders 7% 2% 91%

Private Practitioners 17% 7% 76%
Law Professors 18% 9% 73%
Government lawyers 49% 11% 40%
Other 24% 5% 71%

5. Agreements with government attorneys to protect
against the disclosure of incriminating statements made III

negotiations afford sufficient protection against disclosure.

Disagree Neutral Agree
All Respondents 73% 15% 12%
Respondents by Groups:
Public Defenders 86% 5% 9%

Private Practitioners 74% 19% 7%
Law Professors 70% 13% 16%
Government lawyers 69% 13% 18%
Other 76% 5% 19%

6. Agreements to protect against disclosure do not serve
the public interest in prosecuting crime.

Disagree Neutral Agree
All Respondents 54% 24% 22%
Respondents by Groups:
Public Defenders 58% 26% 16%

Private Practitioners 61% 24% 16%
Law Professors 43% 27% 30%
Government lawyers 43% 17% 40%
Other 43% 29% 29%
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7. The trial judge's discretion to exclude evidence under
FRE 403 is a sufficient means of assuring the exclusion from a
criminal case of negotiations statements that might be unreliable or
unfairly prejudicial.

Disagree Neutral Agree
All Respondents 81% 5% 14%
Respondents by Groups:
Public Defenders 95% 0% 5%

Private Practitioners 88% 5% 7%
Law Professors 78% 1% 21%
Government lawyers 43% 14% 43%
Other 67% 10% 24%

8. Lawyers who negotiate the settlement of civil claims
brought by public agencies must know enough criminal law to
protect against the making of incriminating statements. 126

9. The amendment wisely provides Rule 408 protection
in criminal cases to incriminating statements made in compromise
negotiations between private parties to a civil suit.

Disagree Neutral Agree
All Respondents 17% 19% 64%
Respondents by Groups:
Public Defenders 23% 21% 56%

Private Practitioners 17% 17% 66%
Law Professors 13% 12% 75%
Government lawyers 23% 43% 34%
Other 10% 14% 76%

The following questions ask about the probable effect of the
amendment, ifadopted:

10. If an individual makes incriminating statements in
settlement talks, a public agency, often having links to a prosecutor's
office, may have significant leverage in negotiating its civil claims
against that individual.

126. No data for Question 8 is presented because the question was revised
while the survey was underway.
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Disagree Neutral Agree
All Respondents 7% 5% 88%
Respondents by Groups:
Public Defenders 0% 2% 98%

Private Practitioners 5% 2% 93%
Law Professors 7% 9% 84%
Government lawyers 20% 9% 71%
Other 14% 10% 76%

11. The bargaining practices of lawyers will not be
greatly affected because most lawyers do not negotiate settlements
with public agencies until all (or almost all) questions regarding
criminal exposure are resolved.

Disagree Neutral Agree
All Respondents 69% 21% 10%
Respondents by Groups:
Public Defenders 77% 19% 5%

Private Practitioners 76% 17% 7%
Law Professors 57% 28% 15%
Government lawyers 43% 34% 23%
Other 67% 19% 14%

12. The potential use in criminal cases of incriminating
negotiations statements will inhibit a full and free exchange of
information in bargaining with public agencies.

Disagree Neutral Agree
All Respondents 6% 6% 88%
Respondents by Groups:
Public Defenders 5% 2% 93%

Private Practitioners 4% 4% 92%
Law Professors 6% 7% 87%
Government lawyers 20% 17% 63%
Other 10% 0% 90%

13. The interests of clients will be advanced because
lawyers in civil matters will consider their clients' exposure to
criminal liability and will seek a resolution of all claims-eivil and
criminal-against them.
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Disagree Neutral Agree
All Respondents 64% 21% 15%
Respondents by Groups:
Public Defenders 86% 9% 5%

Private Practitioners 70% 19% 11%
Law Professors 46% 36% 18%
Government lawyers 37% 17% 46%
Other 71% 14% 14%

14. The potential use in criminal cases of incriminating
negotiations statements will unfairly trap the unwary or the
unrepresented.

Disagree Neutral Agree
All Respondents 8% 5% 87%
Respondents by Groups:
Public Defenders 0% 0% 100%

Private Practitioners 4% 3% 93%
Law Professors 9% 9% 82%
Government lawyers 29% 11% 60%
Other 19% 5% 76%

15. Attorneys who negotiate for parties defending civil
claims brought by public agencies will sometimes find it necessary
to testify in criminal cases in order to explain the meaning of
negotiations statements admitted against their clients, leading to
motions to disqualify the attorney in the criminal case.

Disagree Neutral Agree
All Respondents 9% 16% 75%
Respondents by Groups:
Public Defenders 2% 9% 88%

Private Practitioners 7% 14% 79%
Law Professors 7% 25% 67%
Government lawyers 23% 17% 60%
Other 19% 14% 67%

16. The public interest will be better served because
difficult-to-prove, complex white collar crimes-such as securities
fraud, tax evasion, money laundering, for example-will be easier to
prove.
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Disagree Neutral Agree
All Respondents 68% 21% 11%
Respondents by Groups:
Public Defenders 84% 14% 2%

Private Practitioners 78% 16% 6%
Law Professors 48% 28% 24%
Government lawyers 37% 37% 26%
Other 67% 19% 14%

17. Lawyers will fmd it harder to negotiate settlements of
civil claims brought by public agencies.

Disagree Neutral Agree
All Respondents 10% 9% 81%
Respondents by Groups:
Public Defenders 7% 5% 88%

Private Practitioners 8% 9% 83%
Law Professors 9% 9% 82%
Government lawyers 29% 9% 63%
Other 10% 14% 76%

18. The amendment is sufficiently narrow in scope that it
will not lead to an erosion of other evidentiary privileges.

Disagree Neutral Agree
All Respondents 70% 17% 13%
Respondents by Groups:
Public Defenders 88% 7% 5%

Private Practitioners 77% 15% 7%
Law Professors 60% 16% 24%
Government lawyers 34% 34% 31%
Other 57% 29% 14%

19. Lawyers will resort to the practice of speaking
"hypothetically" or "without prejudice" in negotiations.

Disagree Neutral Agree
All Respondents 5% 17% 79%
Respondents by Groups:
Public Defenders 0% 30% 70%

Private Practitioners 3% 16% 81%
Law Professors 3% 12% 85%
Government lawyers 17% 20% 63%
Other 10% 5% 86%
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20. Lawyers will make no statements whatsoever III

support of settlement offers they might otherwise make.

Disagree Neutral Agree
All Respondents 28% 23% 49%
Respondents by Groups:
Public Defenders 21% 33% 47%

Private Practitioners 23% 24% 53%
Law Professors 42% 19% 39%
Government lawyers 34% 17% 49%
Other 29% 19% 52%


